P Finance Committee Meeting

Cravath Lakefront room 2nd floor 312 West

City of = Whitewater Str, Whitewater, WI, 53190 *In Person
- and Virtual

WHITE Tuesday, February 24, 2026 - 5:00 PM

Citizens are welcome (and encouraged) to join our webinar via computer, smart phone, or telephone.
Citizen participation is welcome during topic discussion periods.

Microsoft Teams meeting
Join: https://teams.microsoft.com/meet/2767274998917?p=JZsyPGk11aeZdpBrcG
Meeting ID: 276 727 499 891 7
Passcode: rv3TB3nK

Dial in by phone
+1 929-229-5663, 890210123# United States, New York City
Phone conference ID: 890 210 123#

Please note that although every effort will be made to provide for virtual participation, unforeseen
technical difficulties may prevent this, in which case the meeting may still proceed as long as there is a
quorum. Should you wish to make a comment in this situation, you are welcome to call this number:
(262) 473-0108.

AGENDA

CALL TO ORDER
ROLL CALL

CONSENT AGENDA
Items on the Consent Agenda will be approved together unless any committee member requests that an
item be removed for individual consideration.

1. January 27, 2026 Finance Committee Meeting Minutes

HEARING OF CITIZEN COMMENTS

No formal Committee action will be taken during this meeting although issues raised may become a part
of a future agenda. Participants are allotted a three minute speaking period. Specific items listed on the
agenda may not be discussed at this time; however, citizens are invited to speak to those specific issues
at the time the Committee discusses that particular item.

To make a comment during this period, or during any agenda item: On a computer or handheld device,
locate the controls on your computer to raise your hand. You may need to move your mouse to see
these controls. On a traditional telephone, dial *6 to unmute your phone and dial *9 to raise your
hand.
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CONSIDERATIONS / DISCUSSIONS / REPORTS
2. January 2026 Financials

3. Review and discussion of status of the Innovation Center and the Early Childhood
Education and Childcare Center (ECEC) project

4. Review and possible action on Development Agreement with Whitewater Alpha Real
Estate, LLC
EXECUTIVE SESSION

Adjourn to Closed Session, TO RECONVENE, pursuant to Wisconsin Statutes 19.85(1)(e) “Deliberating or
negotiating the purchasing of public properties, the investing of public funds, or conducting other
specified public business, whenever competitive or bargaining reasons require a closed session. Items to
be discussed:

5. WPPA, WPPSA, and FD Union Contract Negotiations Update

RECONVENE INTO OPEN SESSION

6. Discussion regarding a Mutual Aid Box Alarm System (MABAS) agreement with Walworth
County

7. Discussion and review: Status of Donations for the Library Renovation Project

8. Discussion on moving garbage and recycling services to a special charge

9. Discussion and review of the City’s Debt Policy

10. Discussion and review: Update on Capital Improvement Plan

FUTURE AGENDA ITEMS
11. City Tree Inventory
12. Update on MOU with Downtown Whitewater

ADJOURNMENT

A quorum of the Common Council may be present. This notice is given to inform the public that no formal action
will be taken at this meeting.

Anyone requiring special arrangements is asked to call the Office of the
City Manager / City Clerk (262-473-0102) at least 72 hours prior to the meeting.
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S

City of A NZzal®
Citizens are welcome (and encouraged) to join our webinar via computer, smart phone, or telephone.
Citizen participation is welcome during topic discussion periods.

Please note that although every effort will be made to provide for virtual participation, unforeseen
technical difficulties may prevent this, in which case the meeting may still proceed as long as there is a
quorum. Should you wish to make a comment in this situation, you are welcome to call this number:
(262) 473-0108.

AGENDA

CALL TO ORDER

The meeting was called to order at 5:02 p.m. by Brian Schanen.

ROLL CALL

Present: Brian Schanen, Patrick Singer and Mike Smith.

Additional Attendees: Rachelle Blitch, Director of Finance; Eric Jimenez, Chief Information Officer

CONSENT AGENDA
Items on the Consent Agenda will be approved together unless any committee member requests that an
item be removed for individual consideration.

1. November 25, 2025 Finance Committee Meeting Minutes
Motion to approve the consent agenda made by Patrick Singer, Seconded by Mike Smith.
Voting Yes: Brian Schanen, Patrick Singer and Mike Smith. Voting No: None.
HEARING OF CITIZEN COMMENTS
No formal Committee action will be taken during this meeting although issues raised may become a part
of a future agenda. Participants are allotted a three minute speaking period. Specific items listed on the

agenda may not be discussed at this time; however, citizens are invited to speak to those specific issues
at the time the Committee discusses that particular item.

To make a comment during this period, or during any agenda item: On a computer or handheld device,
locate the controls on your computer to raise your hand. You may need to move your mouse to see
these controls. On a traditional telephone, dial *6 to unmute your phone and dial *9 to raise your
hand.

CONSIDERATIONS / DISCUSSIONS / REPORTS

2. Discussion and possible action to recommend the liquidation of Fire/EMS equipment




Iltem 1.
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Motion to recommend the liquidation of Fire/EMS equipment to Common Council made by Mike Smith,
Seconded by Patrick Singer.

Voting Yes: Brian Schanen, Patrick Singer and Mike Smith. Voting No: None.

3. Seeking Common Council approval of the Vendor Remote Access Policy to establish
standardized security requirements for vendor remote access to City systems, including
critical infrastructure.

Motion to recommend Vendor Remote Access Policy to Common Council made by Brian Schanen,
Seconded by Patrick Singer.

Voting Yes: Brian Schanen, Patrick Singer and Mike Smith. Voting No: None.

FUTURE AGENDA ITEMS
4. Garbage/Recycling
5. City Tree Inventory

ADJOURNMENT
Motion to adjourn was made by Mike Smith, Seconded by Brian Schanen.
Voting Yes: Brian Schanen, Patrick Singer and Mike Smith. Voting No: None.

The meeting adjourned at 5:13 p.m.

A quorum of the Common Council may be present. This notice is given to inform the public that no formal action
will be taken at this meeting.

Anyone requiring special arrangements is asked to call the Office of the
City Manager / City Clerk (262-473-0102) at least 72 hours prior to the meeting.




GENERAL FUND REVENUE SUMMARY

Item 2.

2023 2024 2025 2025 2026 2026 2027 ORIG

DESCRIPTION ACTUAL ACTUAL BUDGET YTD-DEC BUDGET YTD-JAN BUDGET
TAXES 6,120,288 6,197,955 6,784,037 6,699,697 8,077,567 73,564 8,156,311
SPECIAL ASSESSMENTS 138 2,725 1,050 4,870 500 421 500
INTERGOVT REVENUES 4,250,383 4,760,085 5,023,961 5,332,630 5,547,402 509,367 5,607,931
LICENSES & PERMITS 167,690 147,578 394,523 405,884 752,950 20,000 775,531
FINES, FORFEIT PENALTIES 250,979 282,636 286,550 286,883 291,550 27,893 299,550
PUBLIC CHARGES FOR SVCS 62,413 62,162 45,625 68,003 56,150 6,086 53,150
MISC REVENUE 1,410,557 1,386,115 919,842 1,076,720 1,036,870 33,363 1,032,096
OTHER FINANCING SOURCES 180,207 81,110 116,614 177,032 126,160 - 70,910

TOTAL: 12,442,655 | 12,920,367 13,572,201 14,051,718 15,889,148 670,694 15,995,979
GENERAL FUND EXPENSE SUMMARY

2023 2024 2025 2025 2026 2026 2027 ORIG

DESCRIPTION ACTUAL ACTUAL BUDGET YTD-DEC BUDGET YTD-JAN BUDGET
ADMINISTRATION 1,758,920 1,819,346 1,837,586 2,034,912 2,083,052 215,646 2,128,134
PUBLIC SAFETY 5,190,828 5,728,789 5,658,873 5,971,528 7,160,774 478,316 7,355,621
PUBLIC WORKS 1,212,804 1,151,405 1,223,166 1,113,364 1,342,082 72,216 1,359,424
PARKS AND RECREATION 682,036 861,057 670,114 798,648 822,346 19,375 847,386
NEIGHBORHOOD SVC/PLANNING 355,387 388,073 566,380 541,123 851,065 19,848 825,642
TRANSFERS 3,070,024 2,785,074 3,616,081 3,616,082 3,629,830 2,858 3,479,774
CONTINGENCIES 41,800 126,092 0 35,850 0 0 0

TOTAL: 12,311,799 12,859,836 13,572,202 14,111,508 15,889,149 808,259 15,995,979
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WHITEWATER

GENERAL FUND REVENUES

2026-2027 Budget
General Fund
Revenue Budget Summary

Item 2.

2023 2024 2025 2025 2026 2026 2027 ORIG
DESCRIPTION ACTUAL ACTUAL BUDGET YTD-DEC BUDGET YTD-JAN BUDGET
TAXES -
100-41110-00 |LOCAL TAX LEVY 4,499,748 | 4,538,657 4,507,730 4,507,731 5,864,269 - 5,914,269
100-41111-00 |DEBT SERVICE TAX LEVY 1,257,105 | 1,313,705 1,952,572 1,952,572 1,879,330 - 1,908,074
100-41112-00 |OMITTED PROPERTY TAXES - - - - - - -
100-41113-00 [RESCINDED TAXES-REAL ESTATE 2,625 - - - - - -
100-41114-00 [USE VALUE PENALTY - 1,654 - - - - -
100-41115-00 [ CHARGEBACK-SECTION 74.41 21,099 8,010 - 268 - - -
100-41140-00 [MOBILE HOME FEES 41,587 43,569 58,000 10,737 58,000 - 58,000
100-41210-00 |ROOM TAX-GROSS AMOUNT 237,932 224,246 230,000 182,922 240,000 62,148 240,000
100-41320-00 |IN LIEU-UNIV GARDEN & WW MANOR 27,820 28,035 9,735 9,968 9,968 11,416 9,968
100-41800-00 [INTEREST ON TAXES 32,372 40,079 26,000 35,380 26,000 - 26,000
TOTAL TAXES 6,120,288 | 6,197,955 6,784,037 6,699,577 8,077,567 73,564 8,156,311
SPECIAL ASSESSMENTS
100-42010-00 |INTEREST ON SP ASSESS. - - - - - - -
100-42200-62 | SEWER MAINS & LATERALS - - - - - - -
100-42310-53 [CURB & GUTTER - - - - - - -
100-42320-53 | SIDEWALKS - - - - - - -
100-42400-53 [SNOW REMOVAL - 975 800 127 200 421 200
100-42500-53 [FAILURE TO MOW FINES 138 1,750 250 4,743 300 - 300
TOTAL SPECIAL ASSESSEMENTS 138 2,725 1,050 4,870 500 421 500
INTERGOVERNMENTAL REVENUES
100-43344-00 [EXPENDITURE RESTRAINT PROGM 53,306 - - - - - -
100-43410-00 [SHARED REVENUE-UTILITY 395,596 386,462 386,462 444,079 385,834 - 397,023
100-43420-00 [SHARED REVENUE-BASE 2,836,844 | 3,534,954 3,534,954 3,558,129 3,738,985 - 3,847,416
100-43507-52 [POLICE-MISC SAFETY GRANTS 4,164 50,571 - 17,996 - - -
100-43520-52 [LAW ENFORCEMENT TRNG REIMBUF 8,103 - - 5,760 - 3,234 -
100-43522-63 [STATE OF WI DNR GRANT 18,500 - - - - - -
100-43530-53 [ TRANSPORTATION AIDS 572,087 585,637 580,479 598,704 617,481 154,284 636,005
100-43531-52 [STATE GRANT--PUBLIC SAFETY 38,060 - - - 225,000 - 125,000
100-43540-52 |UNIVERSITY-LEASE-PARKING - 45,000 45,000 45,000 45,000 - 45,000
100-43550-52 [MOU-DISPATCH SERVICE - - - - - - -
100-43610-52 [MSP-STATE UNIVERSITY SVCS PYMT| 192,781 7,304 265,933 325,614 305,615 305,735 325,000
100-43663-52 | 2% FIRE DUES-ST OF WISC - - - - - - -
100-43670-60 |EXEMPT COMPUTER AID-FR STATE 16,330 16,330 16,330 16,330 16,330 - 16,330
100-43670-61 |[PERSONAL PROPERTY AID 43,214 43,214 110,877 201,612 110,877 - 110,877
100-43745.52 [WUSD-JUVENILE OFFICIER 65,211 83,294 76,646 84,909 95,000 41,872 98,000
100-43750-52 |[DRUG GRANT REIMBURSEMENT 94 - - - - - -
100-43760-00 [WEIGHTS & MEASURES RECOVERY 1,583 3,000 3,000 3,750 3,000 - 3,000
100-43765-00 |REIMB-HIST SOC-DEPOT-EL/GAS 2,029 1,839 1,800 1,590 1,800 1,763 1,800
100-43767-52 |REIMB-BADGERNET-FORT ATKINSO| 2,480 2,480 2,480 2,480 2,480 2,480 2,480
TOTAL INTERGOVT REVENUES 4,250,383 | 4,760,085 5,023,961 5,305,953 5,547,402 509,367 5,607,931
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2026-2027 Budget
General Fund
Revenue Budget Summary

GENERAL FUND REVENUES

Item 2.

2023 2024 2025 2025 2026 2026 2027 ORIG
DESCRIPTION ACTUAL ACTUAL BUDGET YTD-DEC BUDGET YTD-JAN BUDGET
LICENSES & PERMITS
100-44110-51 |LIQUOR & BEER 18,858 19,720 19,710 19,210 21,000 10,610 21,250
100-44120-51 |CIGARETTE 1,300 733 733 907 1,000 50 1,000
100-44122-51 |BEVERAGE OPERATORS 3,515 3,668 4,000 3,825 4,500 170 4,700
100-44200-51 [MISC. LICENSES 2,873 1,159 2,000 1,808 3,000 774 3,000
100-44300-53 |BLDG/ZONING PERMITS 110,560 82,609 275,000 201,922 325,000 4,671 334,750
100-44310-53 |ELECTRICAL PERMITS 9,298 10,796 35,115 21,218 22,000 785 22,660
100-44320-53 |PLUMBING PERMITS 9,396 11,575 31,800 71,968 179,537 1,142 184,923
100-44330-53 |HVAC PERMITS 7,216 9,569 20,500 64,343 177,813 1,124 183,147
100-44340-53 [STREET OPENING PERMITS 200 50 50 300 400 50 400
100-44350-53 [SIGN PERMITS 1,310 2,280 1,550 3,140 2,800 - 2,800
100-44370-51 [WATERFOWL PERMITS 320 500 500 1,170 900 - 900
100-44900-51 [MISC PERMITS 2,845 4,921 3,565 16,073 15,000 625 16,000
TOTAL LICENSES & PERMITS 167,690 147,578 394,523 405,884 752,950 20,000 775,531
FINES, FORFEITURES - PENALTIES
100-45110-52 |ORDINANCE VIOLATIONS 179,505 191,914 210,000 201,298 210,000 17,020 215,000
100-45113-52 [MISC COURT RESEARCH FEE 200 50 50 193 50 - 50
100-45114-52 |VIOLATIONS PAID-OTHER AGENCIES] 520 151 - (300) - 150 -
100-45130-52 |PARKING VIOLATIONS 58,224 56,896 60,000 67,092 62,000 8,603 65,000
100-45135-53 |REFUSE/RECYCLING TOTER FINES 9,550 1,175 1,500 - 1,500 - 1,500
100-45145-53 |RE-INSPECTION FINES 2,980 32,450 15,000 18,600 18,000 2,120 18,000
TOTAL FINES, FORTFEIT - PENALTIE| 250,979 282,636 286,550 286,883 291,550 27,893 299,550
PUBLIC CHARGES FOR SERVICES
100-46110-51 | CLERK - 1,738 - 191 50 - 50
100-46120-51 | TREASURER 3,935 4,745 3,600 4,303 4,000 790 4,000
100-46210-52 |POLICE-DISPATCH-MOU-UNIV - - - - - - -
100-46220-52 [FALSE ALARM FINES 2,100 1,200 1,500 3,600 2,000 500 2,000
100-46230-52 | AMBULANCE - - - - - - -
100-46240-52 |CRASH CALLS - - - - - - -
100-46310-53 |DPW MISC REVENUE 30,298 19,585 12,000 26,157 20,000 150 18,000
100-46311-53 [SALE OF MATERIALS 2 - - 193 100 - 100
100-46312-51 [MISC DEPT EARNINGS - 405 - 434 - - -
100-46320-53 |SAND & SALT CHARGES - - - - - - -
100-46350-51 |CITY PLANNER-SERVICES 360 8,144 9,000 2,859 3,000 840 3,000
100-46450-52 | SPECIAL EVENTS-POLICE/DPW - - - - - - -
100-46733-55 |SR CITZ OFFSET - - - - - - -
100-46736-55 |ATTRACTION TICKETS - - - - - - -
100-46743-51 |FACILITY RENTALS 25,683 26,301 19,500 30,266 27,000 3,806 26,000
100-46746-55 [SPECIAL EVENT FEES 35 45 25 - - - -
TOTAL PUBLIC CHARGES FOR SVC§ 62,413 62,162 45,625 68,003 56,150 6,086 53,150
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GENERAL FUND REVENUES

Item 2.

2023 2024 2025 2025 2026 2026 2027 ORIG
DESCRIPTION ACTUAL ACTUAL BUDGET YTD-DEC BUDGET YTD-JAN BUDGET
MISC. REVENUES
100-48100-00 |INTEREST INCOME 814,758 861,125 493,292 561,661 544,070 27,841 544,296
100-48110-00 [INTEREST REVENUE-LEASES 1,183 1,570 - - - - -
100-48200-00 |LONG TERM RENTALS 4,800 1,200 6,000 11,600 22,800 1,300 22,800
100-48210-55 |RENTAL INCOME 1,000 1,000 - 1,000 1,000 - 1,000
100-48220-55 |DEPOSITS-FORFEITED 50 4,225 50 50 - - -
100-48300-00 |OTHER PROP/EASEMENT SALES - - - - - - -
100-48400-00 [INS./FEMA / CLAIM RECOVERY 1,313 - - 750 - - -
100-48410-00 [WORKERS COMP-RETURN PREMIU 13,514 3,934 - 11,351 - - -
100-48415-00 [RESTITUTION-DAMAGES 5,539 7,241 3,000 5,764 4,000 182 4,000
100-48420-00 [INSURANCE DIVIDEND 51,535 29,412 29,000 38,668 35,000 - 30,000
100-48425-00 |[WORKERS COMP-REIMBURSEMENT 18,779 - - - - - -
100-48430-00 [INSURANCE-REIMBURSEMENT 1,000 - - 51,530 - - -
100-48500-52 | DONATION-PUBLIC SAFETY - - - - - - -
100-48500-55 | DONATIONS-PARKS-DOG PARK - - - - - - -
100-48520-55 [DONATIONS-PARK & REC - - - 1,600 - - -
100-48535-00 [P CARD REBATE REVENUE 28,971 37,054 35,000 34,737 40,000 - 40,000
100-48545-00 |DONATION-GENERAL - - - - - - -
100-48546-55 [MISC GRANT INCOME 87,043 46,010 7,000 2,500 5,000 - 5,000
100-48600-00 [MISC REVENUE-NON RECURRING 2,155 3,212 - 2,009 - 4,040 -
100-48700-00 [WATER UTILITY TAXES 346,697 362,935 346,500 353,500 385,000 - 385,000
100-48900-00 |LEASE REVENUE 32,220 27,198 - - - - -
TOTAL MISC REVENUE 1,410,557 | 1,386,115 919,842 1,076,720 1,036,870 33,363 1,032,096
OTHER FINANCING SOURCES
100-49260-00 [TRANSFER FROM 610 WATER 8,500 8,500 8,500 8,500 8,500 - 8,500
100-49261-00 [ TRANSFER FROM 620 WASTEWATER 12,500 12,500 12,500 12,500 12,500 - 12,500
100-49265-00 [ TRANSFER FROM 630 STORMWATER 8,500 8,500 8,500 8,500 8,500 - 8,500
100-49266-00 |GIS TRANSFER-UTILITIES 18,974 16,260 16,410 16,410 16,260 - 16,410
100-49267-00 [ TRANSFER FROM 208 PARKING 35,350 35,350 35,704 35,704 30,000 - 25,000
100-49285-00 [TRANSFER FROM 900 CDA 91,383 - - - - - -
100-49290-00 [TRANSFER IN FROM OTHER FUNDS 5,000 - 35,000 95,418 50,400 - -
100-49295-00 | TRANSFER FROM 248 PARK & REC - - - - - - -
100-49300-00 |FUND BALANCE APPLIED - - - - - - -
TOTAL OTHER FINANCING SOURCE{ 180,207 81,110 116,614 177,032 126,160 - 70,910
TOTAL GEN FUND REVENUES | 12,442,655 | 12,920,367 13,572,201 14,024,921 15,889,148 670,694 15,995,979




GENERAL FUND EXPENSES

Item 2.

SEC 2023 2024 2025 2025 2026 2026 2027 ORIG
# |DESCRIPTION ACTUAL ACTUAL BUDGET YTD-DEC BUDGET YTD-JAN BUDGET
1 ADMINISTRATION 1,758,920 1,819,346 1,837,586 2,034,912 2,083,052 215,646 2,128,134
2 PUBLIC SAFETY 5,190,828 5,728,789 5,658,873 5,971,528 7,160,774 478,316 7,355,621
3 PUBLIC WORKS 1,212,804 1,151,405 1,223,166 1,113,364 1,342,082 72,216 1,359,424
4 PARKS AND RECREATION 682,036 861,057 670,114 798,648 822,346 19,375 847,386
5 NEIGHBORHOOD SVC/PLANNIN:! 355,387 388,073 566,380 541,123 851,065 19,848 825,642
6 [TRANSFERS 3,070,024 2,785,074 3,616,081 3,616,082 3,629,830 2,858 3,479,774
7 CONTINGENCIES 41,800 126,092 - 35,850 - - -
TOTAL 12,311,799 12,859,836 13,572,202 14,111,508 15,889,149 808,259 15,995,979
SEC 2023 2024 2025 2025 2026 2026 2027 ORIG
# |DESCRIPTION ACTUAL ACTUAL BUDGET YTD-DEC BUDGET YTD-JAN BUDGET
51100 | Total Legislative Support 269,611 251,696 263,689 227,220 269,869 4,355 271,665
51110 | Total Contingencies 41,800 126,092 - 35,850 - - -
51200 | Total Court 85,807 97,799 86,907 99,711 113,993 14,959 118,325
51300 | Total Legal 83,516 86,571 90,435 154,552 169,956 10,107 174,355
51400 | Total General Administration 369,760 431,022 408,552 468,238 443,003 35,312 454,294
51450 | Total Information Technology 114,144 129,285 165,545 210,928 219,414 14,381 226,868
51500 | Total Financial Administration 229,735 247,840 244,703 237,289 259,166 16,137 270,234
51540 | Total Insurance/Risk Mgt. 83,981 84,195 97,952 87,935 97,169 95,507 100,084
51600 | Total Facilities Maintenance 467,311 436,472 421,824 490,667 442,874 20,719 446,464
52100 | Total Police Administration 799,470 844,980 853,149 875,518 906,220 83,067 933,017
52110 | Total Police Patrol 2,082,340 2,262,362 2,218,326 2,457,561 2,992,550 268,104 3,081,398
52120 | Total Police Investigation 524,244 572,276 561,782 610,406 782,494 60,279 807,734
52140 | Total Comm Service Program 33,068 40,014 44,149 61,889 46,549 4,691 47,982
52400 | Total Neighbor Svcs & Planning 355,387 388,073 566,380 541,123 851,065 19,848 825,642
52500 | Total Emergency Preparedness 9,490 13,455 10,363 12,003 19,731 - 15,025
52600 | Total Communications/Dispatch 483,601 592,909 600,993 584,039 750,308 62,174 797,089
53100 | Total Public Works Administration 48,109 55,002 53,061 46,094 71,775 2,413 59,125
53230 | Total Shop/Fleet Operations 235,267 190,469 180,977 240,864 203,755 12,789 209,892
53270 | Total Parks Maintenance 233,524 286,179 287,429 390,361 312,059 7,901 321,301
53300 | Total Street Maintenance 538,881 529,765 595,796 387,497 669,200 26,328 689,675
53320 | Total Snow & Ice 125,096 123,292 144,171 173,737 153,675 27,122 156,152
53420 | Total Street Lights 265,450 252,877 249,161 265,172 243,678 3,564 244,580
55111 |Total Young Library Building 55,057 54,466 57,980 58,373 67,608 4,170 65,846
55200 | Total Parks Administration 102,161 100,531 105,155 115,688 118,761 7,462 123,323
55210 | Total Recreation Administration - - - 211 - 12 | na
55300 | Total Recreation Programs 1,055 - - - - - na
55310 | Total Senior Citizen's Program - - - - - - -
55320 |Total Community Events 15,538 14,073 11,000 25,859 17,000 4,000 17,000
55330 |Total Comm. Based-Coop Projects 329,759 460,275 266,530 266,530 374,526 - 385,762
59220 | Total Transfers to Other Funds 1,751,181 1,470,859 1,663,010 1,380,927 1,750,000 - 1,871,200
59230 | Total Transfer to Debt Service 1,318,343 1,313,714 1,952,572 1,952,572 1,879,330 2,858 1,608,074
59240 | Total Transfer to Fire Department 1,258,615 1,402,794 1,370,112 1,370,112 1,662,922 - 1,673,375
59240 | Total Transfers 500 500 500 282,583 500 - 500
Grand Totals 12,311,799| 12,859,836 13,572,202 | 14,111,508 | 15,889,149 808,259 | 15,995,979
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www.whitewater-wi.gov Community Development Department

Community Dev. Director: 262-473-0148 312 W. Whitewater St
Economic Dev. Coordinator: 262-473-0145

WHITEWATER Zoning Specialist: 262-473-0144 Whitewater» WI 53190

Community Development

February 24, 2026
To: City of Whitewater Finance Committee
RE: Status of Innovation Center EDA Grant and ECEC

As committee members may recall, on December 16, 2025, the work group for the
Whitewater Early Childhood Education and Childcare Center (ECEC) concept presented to
the council on their plans for a new childcare center and potential use of a portion of the
Innovation Center (1221 Innovation Drive) for such a purpose. It should be noted this
potential new center is made possible by a generous $10 million donation from Billie and
Steve Moksnes, stipulating that the funds can be used for childcare operations,
programming, teacher wage support, etc, but not building renovations or construction.

The Innovation Center, which is owned by the City of Whitewater, was constructed in
2010 and opened in early 2011, utilizing a grant from the Economic Development
Administration, a federal agency which is a bureau of the US Department of Commerce.
The grant stipulates that the original purpose of the facility must be maintained for at
least 20 years, or at least a portion of the original grant must be repaid.

Following the December 16, 2025 Common Council meeting, city staff sent an official
request to Susan Brehm, Regional Director of the EDA, based in Chicago. The included
letter and memo were straightforward and sought guidance on two items:

- Whether a portion of the Innovation Center could be repurposed for a childcare
center, while still maintaining the rest of the building for existing purposes, under
the terms of the grant. The request was clarified to state that the ECEC would
likely be utilizing 7,000 sq ft of the first floor and possibly 1,500 sq ft of the second
floor. The rest of the facility, including all common areas, would exist as they do
now, and continue to be accessible by the other building tenants and visitors.

- Whether the Innovation Center could be sold to a non-profit group before the end
of the 20-year duration of the grant commitment without repayment of the grant.

It should be stressed that the second request was made simply for informational and
future planning purposes. There has not been any offer made from any entity to purchase
the Innovation Center, and the Common Council has not been requested to consider
putting the property up for sale.

It should further be noted and made clear that at no point during discussions regarding a
potential childcare facility did city staff consider moving forward with any change in use
at the Innovation Center, or remodel plans that would have been necessary, without
consulting with the EDA first. The requirement to gain clearance for any change in use for
this was made clear in the terms of the original grant and was reiterated in the legal
opinion provided by Stafford Rosenbaum, dated January 16, 2025. However, city staff did

Item 3.
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Community Dev. Director: 262-473-0148 312 W. Whitewater St
Economic Dev. Coordinator: 262-473-0145

WHITEWATER Zoning Specialist: 262-473-0144 Whitewater» WI 53190

Community Development

not want to take this step before the Common Council received a briefing on the project,
as well as an opportunity to ask questions, which occurred at the December 16, 2025
Common Council meeting.

The EDA’s regional office was responsive. After reviewing, Director Brehm shared the
following in an email:

“Unfortunately, at this time childcare centers are not within EDA’s authorities, and using
the proposed portion of the building for this purpose would take the grant out of
compliance.

In response to your second question about selling the property to a non-profit
organization, that would be acceptable as long as the original purpose of the grant (or
another economic development purpose approved by EDA) is still being met and the
purchaser agrees to the limitation of use for the remainder of the useful life (usually 20
years from construction completion). Sales to a for-profit company or a non-profit
engaging in activities other than economic development would require repayment of the
grant.”

The above response was received on Monday, January 26, 2026. At that time, after
consulting the city attorney who expressed that the EDA’s communication was clear, city
staff promptly notified the ECEC work group about the EDA’s decision. While expressing
some disappointment, the ECEC group expressed that they understood the EDA’s
communication, and that they would pursue potential alternative locations for a future
childcare center within the City of Whitewater. In fact, they are currently exploring a
different location in the community that only very recently presented itself as an
opportunity.

On January 28, 2026, the Community Development Department also shared this
information with all current tenants at the Innovation Center. One current tenant is
already expressing interest in a lease extension.

The Community Development Department will continue working to manage and respond
to inquiries regarding rentals and leases at the Innovation Center. Further, staff will
assist the ECEC work group if requested, much as the department would work to assist
any business or non-profit seeking a location in the community.

Regarding future sale of the Innovation Center property, it should be noted that the
Innovation Center was issued final occupancy permit and opened in early February 2011.
Under the terms of the grant, the property could be sold by the city without any
repayment of the grant or other obligations as early as February 2031. This is an option
that can be considered by a future Common Council.

Item 3.
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Community Development

Regarding questions on the whereabouts of the original application that was sent to the
EDA in 2009/2010, staff have exhaustively searched both digital and paper records on
hand, including those previously kept by the CDA. It should be noted that the city did not
start formally maintaining digital records until 2015. No copy of such application has been
found.

Staff also inquired with UW-Whitewater personnel to see if they had a copy of same
application. No copy has been found. A request was sent to the EDA office in Chicago,
asking if they retained a copy that could be shared. A response to this request has not
been received at time of this writing.

No action is requested from the Finance Committee currently. This information is being
provided to the committee per direction of the Common Council.

Item 3.
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CITY OF WHITEWATER
312 W. Whitewater Street
Whitewater, Wisconsin 53190
(262) 473-0148

Date: December 22, 2025

To:

Susan Brehm - Regional Director

U.S. Department of Commerce

Economic Development Administration — Chicago Regional Office
230 S. Dearborn Street, Suite 3280

Chicago, IL 60604

From:
City of Whitewater, WI
Whitewater Community Development Authority (CDA)

Subject: Request for EDA Guidance and Confirmation - Proposed Partial remodel and
Potential Sale of the Whitewater Innovation Center

Dear Director Brehm,

The City of Whitewater, in partnership with the University of Wisconsin-Whitewater and the
Whitewater Community Development Authority (CDA), respectfully requests the Economic
Development Administration’s (EDA) guidance and formal approval concerning the
proposed partial remodel of the Whitewater Innovation Center and clarification regarding
the potential future sale of the facility.

Background

The Innovation Center was developed in 2010 through an EDA Public Works grant (EDA
Project # 06-01-05479) awarded to the University of Wisconsin-Whitewater to support
business incubation, entrepreneurship, and regional economic growth. Since its completion,
the Center has served as a mixed-use hub for innovation, with operations managed
collaboratively by the City, University, and CDA.

The City of Whitewater holds title to the Innovation Center property, while the original EDA
grant agreement remains binding on the property under 2 C.F.R. § 200.311(d). We
understand that EDA consent is required prior to any change in use, disposition, or
substantial modification of the property.

Proposed Partial Remodel
The City, University, and CDA are jointly developing a proposal to remodel a portion of the
Innovation Center for use as an Early Childhood Education Center operated through the Early

Item 3.
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Childhood Education Center, Inc. The center would form part of a new Early Childhood
Education Institute at UW-Whitewater. The new facility would provide high quality childcare
and early education, serve as a training and research site, support regional workforce
participation, and continue to advance the EDA’s mission of fostering workforce development
and economic vitality. This effort would also help address the “childcare desert” status in
Whitewater, as identified in a 2022 study conducted by the Walworth County Economic
Development Association (WCEDA).

All renovation and operational costs will be covered by separate grants and private
donations, without use of EDA funds.

Request for EDA Guidance and Approval

We respectfully request the EDA’s written consent for this proposed partial remodel under 2
C.F.R.§200.311(d)(1). Additionally, we request EDA’s guidance regarding the feasibility of a
future sale of the property. The City has been approached about the possibility of selling the
Innovation Center to a nonprofit entity. We seek EDA’s interpretation on whether such a sale
would constitute a 'disposition’ under 2 C.F.R. § 200.311(d)(2), whether repayment of EDA’s
original cost share (approximately 60%) would be required, and whether continued
operation for educational and workforce purposes by a nonprofit successor could satisfy
EDA’s ongoing economic development objectives, thus avoiding repayment.

Supporting Materials and Next Steps

We are prepared to provide supplemental materials, including a project narrative and floor
plan, a property appraisal, a memorandum of understanding among the parties, and
documentation of ongoing business incubation activities. We would welcome an opportunity
to meet with EDA staff to discuss this request and ensure that all requirements are met prior
to implementation.

Closing

The City of Whitewater, University of Wisconsin-Whitewater, and the Whitewater CDA
remain committed to furthering the EDA’s mission of economic development, workforce
readiness, and innovation. We appreciate your consideration and look forward to your
guidance

Respectfully submitted,

Mason Becker
Executive Director, Whitewater CDA
mbecker@whitewater-wi.gov

John Weidl
City Manager, City of Whitewater
jweidl@whitewater-wi.gov

Item 3.
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CC:
Steven Chesebro, City Attorney
Dr. Corey A. King, Chancellor, University of Wisconsin-Whitewater

Item 3.
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www.whitewater-wi.gov Community Development Department

Economic Dev. Director: 262-473-0148 312 W. Whitewater St
Econemic Dev. Coordinator

WHITEWATER Zoning Specialist: 262-473-0144 Whitewaterv WI 53190

MEMORANDUM

Item 3.

To: U.S. Economic Development Administration — Chicago Regional Office
From: City of Whitewater, Wisconsin
Date: December 22, 2025

Subject: Summary Overview — Request for EDA Review and Guidance on Innovation Center Use
Modification

Purpose of Submission

This memorandum accompanies the City of Whitewater’s formal letter requesting EDA review
and confirmation regarding a potential lease for the Whitewater Innovation Center and
clarification regarding the feasibility of a potential future sale of the property.

Project Summary

e Facility: Whitewater Innovation Center, 1221 Innovation Drive, Whitewater, Wi 53190

e EDA Project No.: 06-01-05479

e Ownership: City of Whitewater.

* Proposed Lessee: Whitewater Early Childhood Education and Childcare Center (WECEC)

¢ Lessee’s Proposed Use: Remodel a portion of the Innovation Center for an Early Childhood
Education Center operated by WECEC Center, Inc..

¢ Funding: Fully covered through separate grants and private donations.

EDA Actions Requested
1. Approval of Partial Remodel: Confirmation that the proposed childcare and education use

qualifies as consistent with EDA’s economic development mission under 2 C.F.R. § 200.311(d)(1).

2. Clarification Regarding Potential Sale: Guidance on whether a sale of the Innovation Center to
a nonprofit entity would be permissible, and whether continued adherence to economic
development objectives could avoid repayment under § 200.311(d)(2).

Rationale and Benefits

¢ Expands the Innovation Center’s role in workforce development and family support.

¢ Provides training opportunities for future educators.

¢ Improves regional labor force participation by increasing childcare access near several major
local employers.

e Sustains the Innovation Center’s function as an innovation-based community asset.
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www.whitewater-wi.gov Community Development Department

Economic Dev. Director: 262- 148 312 W, Whitewater St
Economic Dev. Coordinator: 2 145

WHITEWATER Zoning Specialist: 262-473-014-:1 Whitewater, WI 53190

Requested Follow-Up

The City requests a formal written response, in-person meeting, or scheduled call with EDA staff
to confirm procedural requirements and documentation needed for compliance. We hope to
proceed with formal EDA consideration within the coming months.

Prepared by:
Mason Becker, Executive Director, Whitewater CDA
John Weidl, City Manager, City of Whitewater
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Item 3.

DEPARTMENT OF COMMERCE FINANCIAL ASSISTANCE
CONTACTS AND INSTRUCTIONS

AWARD NUMBER AND PROJECT DESCRIPTION

This Award Number 06-01-05479, supports the work described in the Recipient's application
for Public Works Assistance received by EDA on March 16, 2009, as amended. Where the
terms of this award and the application differ, the terms of the award shall prevail.

AWARD CONTACTS
1. The Recipient Contact's name, address and telephone number are:

Whitewater Community Development Authority
312 West Whitewater Street

Whitewater, Wisconsin 53190-0178

Ms. Mary S. Nimm

(262) 473-0525

City of Whitewater

312 West Whitewater Street
Whitewater, Wisconsin 53190-0178
Ms. Mary S. Nimm

(262) 473-0525

University of Wisconsin - Whitewater

Research and Sponsored Programs, 2237 Anderson Library
800 West Main Street

Whitewater, Wisconsin 53190-0178

Ms. Mary S. Nimm

(262) 473-0525

2. The Federal Program Officer is responsible for the programmatic, technical and/or
scientific aspects of this award. The Federal Program Officer's name, address and

telephone number are:

Jack Price, Area Director, Northern Tier Team
Economic Development Administration
Chicago Regional Office

111 North Canal Street, Suite 855

Chicago, Illinois 60606-7208

(312) 353-1919, Ext. 159

3.  The Grants Officer is responsible for all administrative aspects of this award and is
authorized to award, amend, suspend, and terminate financial assistance awards. Grants
Officer's name, address, and telephone number are:
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C. Robert Sawyer, Regional Director
Economic Development Administration
Chicago Regional Office

111 North Canal Street, Suite 855
Chicago, llinois 60606-7208

(312) 353-7706, Ext. 121

4. The Economic Development Specialist is responsible for administrative coordination
and liaison with the Recipient. This individual receives appropriate material from the
Federal Program Officer and/or the Recipient for administrative processing. The
Economic Development Specialist’s name, and telephone number are:

Wayne Schroeder
(312) 353-8580, Ext. 147

REFUND CHECKS
The Recipient shall submit all refund checks to the Department of Commerce (DoC)

accounting office. Please contact the Economic Development Specialist identified above for
specific details on how to process a refund check.
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Form ED-508

U. S. DEPARTMENT OF COMMERCE
(Rev. 4-94) Economic Development Administration
PUBLIC WORKS PROJECT COST CLASSIFICATIONS/

Attachment No. 1

ECONOMIC ADJUSTMENT ASSISTANCE CONSTRUCTION COMPONENTS

EDA AWARD No. 06-01-05479

COST CLASSIFICATION

Administration and legal expenses

Land, structures, rights-of-way, appraisals, etc.

Relocation expenses and payments
Architectural and engineering fees
Other architectural and engineering fees

Project inspection fees

Site Work

Demolition and removal
Construction

Equipment

Miscellaneous
Contingencies

TOTAL PROJECT COSTS

Remarks:

1. Admin & legal expenses reduced by removing non-construction costs
2. Relocation expenses and payments line established for costs incidental to transfer of title
3. Architectural and engineering fees, Other architectural and engineering fees, and project inspection fees adjusted per revised

estimates.

4. Site work reclassified to construction per revised cost estimates.

5. Construction cost per revised cost estimates.

6. Miscellaneous line added for cost of LEED Certification.
7. Contingencies adjusted per revised cost estimates, reduced by $100 for cost incidental to transfer of title.
8. Green Building related costs of $442,260 included in construction line item, and $51,800 in Other architectural and engineering

fees.

State Wisconsin

COUNTY Walworth

Item 3.

PROPOSED APPROVED
502,000 40,000
100
516,147 623,103
454,155 53,929
454,360 146,059
2,792,063
4,339,530 9,598,589
319,000 85,120
25,000
331,852 479,828
9,709,107 11,051,728
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U.S. DEPARTMENT OF COMMERCE
Economic Development Administration

Special Award Conditions of Financial Assistance Award
for Public Works and Development Facilities
and Economic Adjustment Assistance Construction Components
under Section 201 and 209 of the
Public Works and Economic Development Act of 1965 (42 U.S.C. 3121 et seq.), as amended,
including the comprehensive amendments made by the
Economic Development Administration Reauthorization Act of 2004 (P.L. 108-373)

Award Number: 06-01-05479

Recipient: Whitewater Community Development Authority

Address: 312 West Whitewater Street
Whitewater, Wisconsin 53190-0178

Recipient: City of Whitewater

Address: 312 West Whitewater Street
Whitewater, Wisconsin 53190-0178

Recipient: University of Wisconsin - Whitewater

Address: Research and Sponsored Programs, 2237 Anderson Library
800 West Main Street

Whitewater, Wisconsin 53190-0178

1. PROJECT DESCRIPTION AND SCOPE: For purposes of this grant award, the Recipient
acknowledges the following as the Project Description and Scope:

This investment will provide water, sewer, storm sewer and street improvements to serve
the 125 acre Whitewater University Technology Park, a multi-use trail through the Park,
extension of Starin Road to improve access between the University Campus and the
Technology Park, and construction of a 37,200 square foot Innovation Center, which will
serve as a training center and incubator. Both the Technology Park and the Innovation
Center will be owned and operated by the Whitewater Community Development Authority.
The design of the two story building will incorporate green design features leading to LEED
certification.

2. PROJECT DEVELOPMENT TIME SCHEDULE: The Recipient agrees to the following
Project development time schedule:

Time allowed from the date of approval of grant award for:

Item 3.

21




Item 3.

-2- Award Number: 06-01-05479

Start of Construction 9 months
Construction Period 12 months

Project Closeout - All Project closeout documents including final financial information and
any required program reports shall be submitted to the Government not more than ninety
days after the date the Recipient accepts the completed Project from the Contractor(s).

The Recipient shall pursue diligently the development of the Project so as to ensure
completion of the Project and submission of closeout documents within this time schedule.
The Recipient shall submit a detailed Project timeline at the construction management
conference (CMC) or at such other time specified by the Government. The Project

timeline, in such form and substance determined by the Government in accordance with
information provided in the application for this Award, shall provide a specific time frame
for the conduct of all activities in sufficient detail to ensure that construction will commence
at or before the allowable time specified hereinabove. The Project timeline must be
approved by EDA and agreed to by the Recipient at the CMC or at such alternate time as
determined by EDA. Moreover, the Recipient shall notify the Government in writing of any
event which could delay substantially the achievement of the Project within prescribed time
limits. The Recipient further acknowledges that failure to meet the development time
schedule may result in the Government's taking action to terminate the Award in accordance
with the regulations set forth at 15 CFR 24.43 (53 Fed. Reg. 8048-9, 8102, March 11,

1988).

GOALS FOR WOMEN AND MINORITIES IN CONSTRUCTION: Department of Labor
requirements set forth in 41 CFR 60-4 establish goals and timetables for participation of
minorities and women in the construction industry. These regulations apply to all Federally
assisted construction contracts in excess of $10,000. The Recipient shall comply with these
regulations and shall obtain compliance with 41 CFR 60-4 from contractors and
subcontractors employed in the completion of this Project by including such notices, clauses
and provisions in the Solicitations for Offers or Bids as required by 41 CFR 60-4. The goal
for the participation of women in each trade area shall be as follows:

From April 1, 1981, until further notice: 6.9 percent.

All changes to this goal, as published in the Federal Register in accordance with the Office
of Federal Contract Compliance Programs regulations at 41 CFR 60-4.6, or any other
successor regulations, shall hereafter be incorporated by reference into these Special
Conditions.

The goal for the participation of minorities in the trade area shall be as follows until further
notice: 7.0 percent.

Goals for minority participation shail be as prescribed by Appendix B-80, Federal Register,
Volume 45, No. 194, October 3, 1980, or subsequent publications. The Recipient shall
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include the "Standard Federal Equal Opportunity Construction Contract Specifications" (or
cause them to be included, if appropriate) in all Federally assisted contracts and
subcontracts of this Project. The goals and timetables for minority and female participation
may not be less than those published pursuant to 41 CFR 60-4.6.

LOCAL SHARE: In affirming this Award, the Recipient certifies that the non-federal share
of Project costs is committed and is available as needed for the Project, that the non-federal
share is from sources which can be used as match for the EDA Project, and that the non-
federal share will not affect ownership of, or title to, the Project facilities. The Recipient
further acknowledges that, prior to award of any construction contracts, it will be required
to provide evidence satisfactory to the Government that all funds necessary to complete the
Project are available.

IMPLEMENTATION SCHEDULE: In keeping with the need for prudent grant

administration, the time permitted for full disbursement of the grant funds may not extend -

beyond five years from the date of award.

EVIDENCE OF TITLE: For purposes of Standard Term and Condition M.3.a., evidence
of title to the property necessary for this Project shall be provided to EDA prior to

advertising for bids for this Project. Such evidence must include evidence of title to the 125 -

acres being developed under this award.

USEFUL LIFE: The useful life of this Project for purposes including, but not limited to,
establishing a first priority unsubordinated lien required by paragraph M.3.b. of the
Standard Terms and Conditions, is hereby determined to be 20 years from the date of
Project completion.

PERFORMANCE MEASURES: The Recipient agrees to report on program performance
measures and program outcomes in such form and at such intervals as may be prescribed by
EDA in compliance with the Government Performance and Results Act of 1993 (GPRA).
Performance measures and reporting requirements that apply to program activities funded
by this investment will be provided in a separate GPRA information collection document.
EDA will advise Recipients in writing within a reasonable period prior to the time of
submission of the reports, and in the event that there are any modifications in the
performance measures.

REAFFIRMATION OF APPLICATION: Recipient(s) acknowledges that Recipient's
application for this Award may have been submitted to the Government and signed by
Recipient(s), or by an authorized representative of Recipient, electronically. Regardless of
the means by which Recipient(s) submitted its application to the Government or whether
Recipient or an authorized representative of Recipient submitted its application to the
Government, Recipient(s) hereby reaffirms and states that a) all data in said application and
documents submitted with the application are true and correct as of the date of this Award
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and were true and correct as of the date of said submission; b) said application was as of the
date of this Award and as of the date of said application duly authorized as required by local
law by the governing body of the Recipient(s); and ¢) Recipient(s) confirms that it will
comply with the Assurances and Certifications submitted with or attached to said
application. The term application includes all documentation and any information provided
to the Government as part of, and in furtherance to, the request for funding, including
submissions made in response to information requested by the Government after submission
of the initial application.

ENVIRONMENTAL: Prior to awarding of construction contracts for the EDA Project,
the Recipient shall provide evidence satisfactory to the Government that it has obtained a
Section 404 permit for this Project from the U.S. Army Corps of Engineers or that none is
required. The Recipient shall comply with any conditions of said permit.

LIEN ON MACHINERY AND EQUIPMENT: The use and disposition of the machinery
and equipment acquired in whole or in part with the funds made available through this
Financial Assistance Award shall be in accordance with the Property Management
Standards set forth in 15 CFR Part 24 or 15 CFR Part 14, as applicable.

Prior to disbursement of funds by EDA, the Recipient shall grant to EDA a first priority
security interest in the machinery and equipment acquired in whole or in part with funds
made available through this Award. This first priority security interest must be perfected in
accordance with local law. The Government will, in its sole discretion determine whether
the security interest which has been granted to the Government is satisfactory, and it may
require an opinion of counsel for the Recipient to substantiate that the security interest has
been properly recorded and a valid security interest has been created. The Recipient must
maintain EDA’s security interest in accordance with local law for the useful life of the
machinery and equipment.

ARCHITECT/ENGINEER AGREEMENT: Prior to the disbursement of funds by EDA,
the Recipient shall submit to the Government for approval an Architect/Engineer agreement
that meets the requirements of Department of Commerce Regulations at 15 CFR 24.36 or
15 CFR 14, as applicable. The fees for basic Architect/Engineer services shall be a lump
sum or an agreed maximum and no part of the fees for other services shall be based upon a
cost-plus-a-percentage-of-cost or a cost using a multiplier.

EDA PROJECT SIGN: The Recipient must erect and maintain in good condition and
repair, a sign or signs, in accordance with EDA’s specifications. Prior to on-site
construction, a reproducible photograph of the sign must be submitted to EDA along with
evidence that the sign is located at the project site.

GLOBAL CLIMATE CHANGE MITIGATION INCENTIVE FUND-LEED Green
Building: Before the final disbursement of Global Climate Change Mitigation Incentive
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Fund financial assistance by the Government, the Recipient shall submit to the Government
evidence of final Leadership in Energy and Environmental Design (LEED) certification from
the United States Green Building Council (“USGBC”) and invoices from design and
construction service providers clearly delineating costs related to obtaining LEED
certification. Reimbursement also may be made for the cost of obtaining LEED certification
by USGBC. The Recipient shall be reimbursed for actual costs incurred not to exceed the
amount approved for LEED certification in the originally approved budget or amended
investment budget.

LEAD ENTITY AGREEMENT: Prior to the initiation of any Project activities, the
Recipient shall submit an agreement, satisfactory to the Government, that one Recipient has
been designated the lead agent to act with full legal authority to bind the other Recipient
and to act as official representative of the Recipients in connection with all actions
necessary to complete the Project.

INDIVIDUAL BACKGROUND SCREENING:

1. Name Check Requirement; Exemptions. An individual background screening will be
performed by the OIG on key individuals of organizational units associated with the
application at the beginning of the Award and at three year intervals thereafter for the life of
the Award unless (a) the proposed Award amount is $100,000 or less; (b) applicants are
accredited colleges and universities; (c) applicants are units of a State or local government;
(d) applicants are economic development districts designated by EDA, including those
entities whose designations are pending, and councils of governments; or (e) the key
individual(s) is/are elected officials of State and local governments who are serving in
capacities other than their elected capacities when applying for assistance. In addition, if
there is a change in the status of the organization and/or key individuals, or the program
officer, OIG, or Grants Officer believes there is good reason to conduct a review sooner, a
background screening may be required more frequently. Individual background screenings
are intended to reveal if any key individuals associated with the applicant have been
convicted of or are presently facing criminal charges (e.g., fraud, thefi, petjury), or other
matters which significantly reflect on the applicant’s business integrity, responsibility, or
financial integrity. Key individuals of non-exempt organizations associated with this Award
shall complete Form CD-346, “Applicant for Funding Assistance.” An original signature is
required. The form is to be submitted to the Grants Specialist named in the Award
document within 30 days of receipt of this Award.

2. Results of Individual Background Screening. EDA reserves the right to take any of the
actions described in section H.3. if any of the following occurs as a result of the individual
background screening:

a A key individual fails to submit the required Form CD-346, “Applicant for
Funding Assistance,” within 30 days of receipt of this Award,;
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A key individual makes a false statement or omits a material fact on the Form
CD-346; or

The individual background screening reveals significant adverse findings that
reflect on the business integrity or responsibility of the Recipient and/or key
individual.

3. Action(s) Taken as a Result of Individual Background Screening. If any situation
noted in H.2. occurs, the Department, at its discretion, may take one or more of the following

actions:

a.

b.

Consider suspension/termination of an Award immediately for cause;

Require the removal of any key individual from association with management
and/or implementation of the Award and require Grants Officer approval of
personnel replacements;

Require the Recipient to make other changes as appropriate; and/or
Designate the Recipient as high risk and amend the Award to assign special

award conditions, as appropriate, including making changes with respect to the
method of payment and/or financial reporting requirements.
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January 16, 2025

To: City of Whitewater Community Development Authority
From: Rick Manthe City Attorney
RE: Innovation Center Property

Item 3.

The City of Whitewater Community Development Authority (“CDA”) Director requested
an opinion as to the ownership of the Innovation Center and any property restrictions
related to the property. In sum, (1) the City of Whitewater (“City’’) owns the Innovation
Center property, and (2) there is likely a restriction on the sale of the property related to an
economic development grant received in 2009.

Innovation Center Background

In 2009 the University of Wisconsin-Whitewater (“University”) submitted a grant
application with the federal Economic Development Administration (“EDA”) to aid the
development of the Innovation Center. In 2010, the grant was awarded to the University to
develop the Innovation Center. The Innovation Center has since been constructed, and the
City, CDA, and University jointly operate the Innovation Center.

Analysis

1. Ownership of Innovation Center.

The Innovation Center property is owned by the City of Whitewater. In 2012, a certified
survey map (“CSM”) created the Innovation Center parcel. The CSM certificate indicates
that the City of Whitewater owned the property and had the original parcel split. There is
no notation on the CSM indicating a conveyance of the Innovation Center property.
Additionally, no deeds or other documents conveying ownership have been recorded
against the property since the CSM. Based on the documents currently available to us, it is
our opinion that the City of Whitewater actually owns the Innovation Center property.

2. Conveying the Innovation Center Property.

Conveying the Innovation Center will likely be difficult as it would require approval from
the EDA and likely repaying a portion of the original grant funds.

Madison Office Milwaukee Office
222 West Washington Avenue 608.256.0226 1200 North Mayfair Road 414.982.2850
P.O. Box 1784 888.655.4752 Suite 430 888.655.4752
Madison, Wisconsin Fax 608.259.2600 Milwaukee, Wisconsin Fax 414.982.2889

53701-1784 www.staffordlaw.com 53226-3282 www.staffordlaw.com
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Page 2

The original grant agreement between the University and EDA provides that “[t]he
recipient may not dispose of, modify the use of, or change the terms of the real property
title, or other interest in the project site and facilities without permission and instructions
from” the EDA grant officer. Section K.02 Grant Agreement.!

Additionally, the EDA grant has federal regulations that encumber the property, and the
property could not be sold or undergo a change in use without consent of the EDA. 2 C.F.R.
8§ 200.311(d). If the City did sell the property, it must pay the EDA approximately sixty
percent of the sale price as that was the EDA’s original cost share for the project. 2 C.F.R.
§ 200.311(d)(2). If the City were to change the use of the property, but retain ownership,
then either the City or University would need to pay the EDA an amount equal to
approximately sixty percent of the fair market value of the property and improvements. 2
C.F.R. § 200.311(d)(1). As explained below, it is unclear whether the City or University
would make the payment based on available documents.

What complicates this restriction is that the grant agreement is between the University and
the federal government. The City would likely be considered a “subrecipient” of the grant
since the property is owned by the City. It is very likely the sale and use restrictions also
apply to the City as a subrecipient of the grant funds. Typically there would be an
agreement between the grant recipient (the University) and the subrecipient (the City). No
agreement has been found though. Regardless, various federal regulations make clear that
subrecipients are also bound by the original terms of the grant. Thus, even though the grant
agreement is between the University and EDA, it is very likely those same restrictions
apply to the City.

Further, given that the CDA currently plays an active role in managing the Innovation
Center, it is important to note that a change in use or a sale of the property will likely
require collaboration between the CDA, City, and University in any dealings with the EDA
to get consent for selling or changing the use of the property. If the parties are not aligned,
EDA may not approve any changes to the Innovation Center property.

Conclusion

In summary, the City of Whitewater owns the Innovation Center property, and it would
require EDA approval to change the use or sell the property.

! There is also a requirement that the grant recipient record a security interest to the federal
government for the real estate. We have not been able to find such a recording.
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Doc # 818636

Item 3.

AGREEMENT AND MORTGAGE — Continued -
EDA Project No. 06-01-05479

AGREEMENT AND MORTGAGE

WHEREAS, the City of Whitewater (hereinafter "Mortgagor"), whose address is
312 West Whitewater Street, Whitewater, Wisconsin 53190 has applied to,
received and accepted from the United States Department of Commerce,
Economic Development Administration (hereinafter “EDA”), whose address is c/o
Chicago Regional Office, 111 North Canal Street, Suite 855, Chicago, lllinois
60606, a financial assistance award in the amount of Four Million Seven Hundred
Forty Thousand Eight Hundred Nine and No/100 Dollars ($4,740,809.00)
(hereinafter “Award Amount”) pursuant to a Financial Assistance Award executed
by the Mortgagor on October 6, 2009, and bearing EDA Project Number 06-01-
05479 (hereinafter “Project”); and

WHEREAS, pursuant to the application filed by Mortgagor requesting said
financial assistance award and pursuant to the Financial Assistance Award, the
Award Amount is to be used for the purpose of construction of a new 37,200
square feet Innovation Center building on the real Property described in Exhibit
"A" attached hereto and made a part hereof (hereinafter “Property”); and

WHEREAS, any transfer or conveyance of a Project by an EDA Recipient must
have the prior written approval of EDA. However, EDA, under authority of the
Public Works and Economic Development Act of 1965, as amended, 42 U.S.C.
Section 3211, is not authorized to permit transfer or conveyance of a Project to
parties not eligible to receive EDA financial assistance unless EDA is repaid its
share of the fair market value of the Project or unless the authorized purpose of
the EDA financial assistance was to develop land in order to lease it for a specific
use, in which case EDA may authorize a lease of the Project if certain conditions

are met; and

WHEREAS, the aforesaid ,Fi'_'rj'ancial Assistance Award from EDA provides that
the authorized purpose for which the Award Amount may be used is to develop
and improve the Property in order to lease it for a specific use while further
providing, inter alia, that Mortgagor will not sell, mortgage, or otherwise use or
alienate any right to, or interest in the Property, other than by a lease permitted by
the Financial Assistance Award , or use the Property for purposes other than and
different from those purposes set forth in the Financial Assistance Award and the
application made by Mortgagor therefor, such alienation or use being prohibited by
13 C.F.R. Part 314, or by 15 C.F.R. Parts 14 or 24; and

Dated: JI72(80//( Initials: /1S Page 1 of 6
K
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AGREEMENT AND MORTGAGE - Continued
EDA Project No. 06-01-05479

WHEREAS, the value of EDA's right to repayment under the terms of 15 C.F.R.
Parts 14 and 24 is difficult to establish; and

WHEREAS, at this time, Mortgagor and EDA desire to establish a value for
EDA's share of the Project in the event that the Property is used, transferred or
alienated in violation of the Financial Assistance Award, 15 C.F.R. Parts 14 and
24 or 13 C.F.R. Part 314;

NOW THEREFORE, Mortgagor does hereby mortgage, warrant, grant and
convey unto EDA, its successors and assigns, a mortgage on said Property to
secure a debt that shall become due and payable by Mortgagor to EDA upon the
use, transfer or alienation of the Property in violation of the Financial Assistance
Award -or in violation of the regulations set forth in 13 C.F.R. Part 314 and 15
C.F.R. Parts 14 or 24, as such Financial Assistance Award or regulations may be
amended from time to time, provided, however, that the lien and encumbrance of
this AGREEMENT AND MORTGAGE shall terminate and be of no further force
and effect 20 years from the date of construction completion, which period of years
has been established as the useful life of the improvements to the Property. The
amount of the lien, encumbrance and debt created by this Agreement and
Mortgage shall be the Award Amount or the amount actually disbursed or an
amount determined pursuant to 13 C.F.R. Part 314. Mortgagor does hereby
acknowledge that said debt shall accrue and be due and payable upon any use,
transfer, or alienation prohibited by the Financial Assistance Award, 15 C.F.R.
Parts 14 or 24, or 13 C.F.R. Parts 314, and does, moreover, agree that such debt
shall be extinguished only through the full payment thereof to the United States.

Mortgagor further covenants and agrees as follows:

1. Lease of Property:

If the Financial Assistance Award Application and the Financial Assistance
Award authorize Mortgagor to lease the Property, all lease arrangements
must be consistent with the authorized general and special purpose of the
Financial Assistance Award; said lease arrangements must provide
adequate employment and economic benefits for the area in which the
Property is located; said lease arrangements must be consistent with EDA
policies concerning, but not limited to, nondiscrimination and environmental
requirements, and the proposed Lessee must provide adequate
compensation to Mortgagor for said lease. Any lease agreements entered

Dated: J/22/ 20/ ( Initials: /X S4/ Page 2 of 6
M
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Doc # 810836

Item 3.

AGREEMENT AND MORTGAGE - Continued
EDA Project No. 06-01-05479

into by Mortgagor of the Property shall be subordinate, junior and inferior to
this AGREEMENT AND MORTGAGE.

2. Charges and Liens:

Mortgagor shall protec’t,-f.'t_hé titte and possession of the Property, pay when
due all taxes, assessments, and other charges, fines and impositions now
existing or hereafter levied or assessed upon the Property and preserve
and maintain the priority of the lien hereby created on the Property including
any improvements hereafter made a part of the realty.

3. Hazard Insurance:

Mortgagor shall insure and keep insured all improvements now or hereafter
created upon the Property against loss or damage by fire and windstorm
and any other hazard or hazards included within the term "extended
coverage." The amount of insurance shall be the full insurable value of said
improvements. Any insurance proceeds received by Mortgagor due to loss
shall be applied to restoration or repair of the Property damaged, provided
such restoration or repair is economically feasible and the security of this
Mortgage is not thereby impaired. If such restoration or repair is not
economically feasible or if the security of this Mortgage would be impaired,
Mortgagor shall use said insurance proceeds to compensate EDA for its fair
share. EDA's fair share shall be a percentage of said insurance proceeds
equal to its percentage in the total cost of the grant program for which the
damaged or destroyed real property was acquired or improved.

4. Preservation and Maintenance of the Property:

Mortgagor shall keep the Property in good condition and repair and shall
not permit or commit any waste, impairment, or deterioration of the

Property.

5. Inspection:

EDA may make or cause to be made reasonable entries upon and
inspection of the Property.

6. Condemnation:

Dated: F/A2/70 1/ | Initials; /773 Page 3 of 6

g
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AGREEMENT AND MORTGAGE - Continued
EDA Project No. 06-01-05479

The proceeds of any award or claim for damages, direct or consequential,
in connection with any condemnation or other taking of the Property, or part
thereof, or for any conveyance in lieu of condemnation shall be used by
Mortgagor to compensate EDA for its fair share. EDA's fair share shall be a
percentage in the total cost of the grant program for which the condemned
property was acquired or improved.

7. Forbearance by EDA Not a Waiver:

Any forbearance by EDA in exercising any right or remedy hereunder, or
otherwise affordable by applicable law, shall not be a waiver of or preclude
the exercise of any right or remedy hereunder.

8. Recording of Mortgage - Mortgagee's Copy:

Mortgagor shall record this AGREEMENT AND MORTGAGE in the County
where the Property is located, thereby securing to EDA an estate in the
Property. Mortgagee shall be furnished a confirmed copy of this Mortgage
at the time of execution, after recordation thereof.

9. Remedies Cumulative:

All remedies provided in this Mortgage are distinct and cumulative to any
other right or remedy under this Mortgage or afforded by law or equity, and
may be exercised concurrently, independently or successively.

10. Notice:

11.

Any notice from EDA to Mortgagor provided for in this Mortgage shall be
mailed by certified mail to Mortgagor's last known address or at such
address as Mortgagor ,may designate to EDA by certified mail to EDA's
address, except for any Notice given to Mortgagor in the manner as may be
prescribed by applicable [aw as provided hereafter in this Mortgage.

Breach:

Upon Mortgagor's breach of any covenant or agreement of Mortgagor in

this AGREEMENT AND MORTGAGE, EDA, its designees, successors or
assigns may declare the entire indebtedness secured hereby immediately
due, payable and collectible. This AGREEMENT AND MORTGAGE may

Dated: 2/A 3/ 0 [/ Initials: /77 Page 4 of 6
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Item 3.

AGREEMENT AND MORTGAGE - Continued
EDA Project No. 06-01-05479

1
o)

be enforced by the Secretary of Commerce of the United States of America,
the Assistant Secretary of Commerce for Economic Development or their
designees, successors or assigns, by and through a foreclosure action
brought either in a United States District Court, or in any State Court having
jurisdiction, but such action shall not be deemed to be a waiver of the
aforesaid debt or of any possible further or additional action to recover
repayment thereof.

Further, upon Mortgagor's breach or default of any other covenant, note,
mortgage, or agreement of Mortgagor which is secured by the Property,
EDA, its designees or assigns may declare the entire indebtedness secured
by this Agreement and Mortgage immediately due, payable and collectible.

After any breach on the part of Mortgagor, EDA, its designees, successors
or assigns shall, upon bill filed or the proper legal proceedings being
commenced for the foreclosure of this Mortgage, be entitled, as a matter of
right, to the appointment by any competent court, without notice to any
party, of a receiver of the rents, issues and profits of the Property, with
power to lease and control the Property, and with such other powers as
may be deemed necessary.

12. Governing Law; Severability:

This AGREEMENT AND MORTGAGE shall be governed by applicable
Federal law and nothing contained herein shall be construed to limit the
rights the EDA, its designees, successors or assigns is entitled to under

applicable Federal law. In the event that any provision or clause of this
instrument conflicts with applicable law, such conflict shall not affect other
provisions of this instrument that can be given effect without the conflicting
provision, and to this end the provisions of this instrument are declared

severable.

Dated: 07/% A /}D// Initials: /275 Page 5 of 6
KM
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AGREEMENT AND MORTGAGE - Continued
EDA Project No. 06-01-05479

IN WITNESS WHEREOF, Mortgagor has hereunto set its hand and seal on this
the 27 n day of = G oy , 20 M )

City of Whitewater, Mortgagor

By: &Mf

Name: ¥€vial M, Ceunnes

Its: oy M%N&&&L
STATE OF )
)SS.
COUNTY OF )

The foregoing instrument was acknowledged before me, a Notary Public in and for

said County and State, this_ X2 neldayof _ Februar y 20 11, by the

G/#y Manager Kevin Brunneon behalf of said City of Whitewater

Miorete  R. Lo

Notary Public

My commission expires: __ 4-27~1 e

This instrument was prepared by:
Jeannette P. Tamayo

Regional Counsel

Economic Development Administration
Chicago Regional Office

111 North Canal Street, Suite 855
Chicago, lllinois 60606

Dated: ;2/,7; A /2e0/ ([ Initials: {//7—572'/ Page 6 of 6
XM
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Innovation Center=Exhibit A, 1 &f 2
Whitewater University Technology Park
Whitewater, Wisconsin

Part of the SW 1/4 of the NE 1/4 of Section 3, Town 4 North, Range 15 East, City of Whitewater,
Walworth County, Wisconsin, more particularly described as follows:

Commencing at the Northeast corner of said Section 3;

thence South 1° 03' 10" West, 1,396.53 feet along the east line of the northeast 1/4 of said Section 3
thence South 89°58’04" West, to the point of beginning;

thence South 01° 03' 04" West, 500.30 feet;

thence South 89° 57' 30" East, 500.00 feet;

thence North 01° 03' 04" East, 500.38 feet;

thence South 89° 58' 04" West, 500.00 feet to the point of beginning;

Said parcel contains 5.7 acres or 250,123 square feet, more or less.

Item 3.
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EXHIBIT A, 2 of 2
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WHITEWATER UNIVERSITY INNOVATION CENTER

1221 Innovation Drive, Whitewater, WI 53190

Item 3.
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WHITEWATER UNIVERSITY INNOVATION CENTER
1221 Innovation Drive, Whitewater, WI 53190
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U.S. DEPARTMENT OF COMMER(

Item 3.

CHICAGO REGIONAL OFFICE
111 N. CANAL ST., SUITE 855
CHICAGO, ILLINOIS 60606-7208

SEP 112009
In reply refer to:
Investment No.: 06-01-05479

Ms. Mary S. Nimm

Coordinator

Whitewater Community Development Authority
312 West Whitewater Street

Whitewater, Wisconsin 53190-0178

Mr. Kevin M. Brunner

City Manager

City of Whitewater

312 West Whitewater Street
Whitewater, Wisconsin 53190-0178

Ms. Denise Ehlen

Authorized Institutional Official for Grants and Contracts
University of Wisconsin - Whitewater

Research and Sponsored Programs, 2237 Anderson Library
800 West Main Street

Whitewater, Wisconsin 53190-0178

Dear Ms. Nimm, Mr. Brunner, and Ms. Ehlen:

We are pleased to inform you that the Economic Development Administration (EDA) has
approved a Financial Assistance Award in an amount not to exceed $4,740,809 in response to
your application for public works assistance for construction of the Whitewater University
Technology Park and Innovation Center.

The total Project cost is $11,051,728 which is based on the line item estimates contained
in Attachment No.1.

Enclosed are five signed copies of the Financial Assistance Award. Your agreement to
the terms and conditions of the Award should be indicated by the signature of your principal
officials on all five copies of the Award. Two of the executed copies should be returned to the
Regional Director, Chicago Regional Office, 111 North Canal Street, Suite 855, Chicago, Illinois
60606-7208. If not signed and returned within 30 days of receipt, the Grants Officer may declare
the Award null and void.

Economic Development Administration
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Item 3.

You are cautioned not to make any commitments in reliance on this Award, nor to enter
into negotiations relative hereto, until you have carefully reviewed the terms and conditions and
have determined that you are in compliance or that you can comply therewith. Any commitments
or undertakings entered into prior to obtaining the approval of the Government in accordance
with its regulations and requirements will be at your own risk.

Sincerely,

) DGk o

C. Robert Sawyer
Regional Director

Enclosures
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U.S. DEPARTMENT OF COMMERCE

FINANCIAL ASSISTANCE AWARD

FORM CD-450
(REV 10/03)
DAO 203-26

RGrRANT CJCOOPERATIVE AGREEMENT

AWARD PERIOD
From Date of approval to 25
after approval

Item 3.

RECIPIENT NAME Whitewater Community Development Authority / City of Whitewater /
University of Wisconsin - Whitewater

AWARD NUMBER
060105479

STREET ADDRESS 312 W. Whitewater Street/312 W Whitewater Street / Research and
Sponsored Programs, 2237 Anderson Library

FEDERAL SHARE OF COST
$ 4,740,809

CITY, STATE, ZIP CODE Whitewater, Wisconsin 563190-0178 / Whitewater, Wisconsin 53190-
0178 / Whitewater, Wisconsin 563190-0178

RECIPIENT SHARE OF COST
$ 6,310,919

AUTHORITY Public Works and Economic Development Act of 1965 (42 U.S.C. 3121 et seq.), as amended,
including the comprehensive amendments made by the Economic Development Administration Reauthorization

TOTAL ESTIMATED COST
$11,051,728

Act of 2004 (P.L. 108-373

CFDA NO. AND PROJECT TITLE 11.300 Whitewater University Technology Park and Innovation Center

ORGANIZATION OBJECT CLASS
06 41102200

BUREAU FUND FCFY
EDA 40 09

PROJECT-TASK
0605479-00

This Award approved by the Grants Officer is issued in quintuplicate and constitutes an obligation of Federal funding. By
signing the five documents, the Recipient agrees to comply with the Award provisions checked below and some of which
are attached. The other applicable requirements are available from the Office of Management and Budget's, the
Department of Commerce's and the Government Printing Office's websites. Upon acceptance by the Recipient, two
signed Award documents shall be returned to the Grants Officer and three documents shall be retained by the Recipient.
If not signed and returned without modification by the Recipient within 30 days of receipt, the Grants Officer may
unilaterally terminate this Award. ;

Department of Commerce Financial Assistance Standard Terms and Conditions
Special Award Conditions
Line Item Budget

15 CFR Part 14, Uniform Administrative Requirements for Grants and Agreements with Institutions of Higher Education,
Hospitals, Other Nonprofit, and Commercial Organizations

15 CFR Part 24, Uniform Administrative Requirements for Grants and Agreements to State and Local Governments

X X K X X O

OMB Circular A-21, Cost Principles for Educational Institutions

X

OMB Circular A-87, Cost Principles for State, Local, and Indian Tribal Governments

OMB Circular A-122, Cost Principles for Nonprofit Organizations

O O

48 CFR Part 31, Contract Cost Principles and Procedures

X

OMB Circular A-133, Audits of States, Local Governments, and Nonprofit Organizations

X

Other(s): EDA Standard Terms and Conditions - Construction Program, dated October 2007, as amended on
December 13, 2007

MENT OF COMMERCE GRANTS OFFICER DAT

Ao CRS

TITLE

Regional Director

4)4)0%

DAT/E

TYPED NAME AND SIGNATURE OF AUTHORIZED RECIPIENT TITLE

OFFICIAL

TYPED NAME AND SIGNATURE OF AUTHORIZED RECIPIENT TITLE DATE
OFFICIAL

TYPED NAME AND SIGNATURE OF AUTHORIZED RECIPIENT TITLE DATE

OFFICIAL
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U.S. DEPARTMENT OF COMMERCE

FINANCIAL ASSISTANCE AWARD

FORM CD-450
(REV 10/03)
DAO 203-26

R GraNT O COOPERATIVE AGREEMENT

AWARD PERIOD
From Date of approval to 25
after approval

Item 3.

RECIPIENT NAME Whitewater Community Development Authority / City of Whitewater /
University of Wisconsin - Whitewater

AWARD NUMBER
060105479

STREET ADDRESS 312 W. Whitewater Street/312 W Whitewater Street / Research and
Sponsored Programs, 2237 Anderson Library

FEDERAL SHARE OF COST
$ 4,740,809

CITY, STATE, ZIP CODE Whitewater, Wisconsin 563190-0178 / Whitewater, Wisconsin 53190-
0178 / Whitewater, Wisconsin 563190-0178

RECIPIENT SHARE OF COST
$ 6,310,919

AUTHORITY Public Works and Economic Development Act of 1965 (42 U.S.C. 3121 et seq.), as amended,
including the comprehensive amendments made by the Economic Development Administration Reauthorization

TOTAL ESTIMATED COST
$11,051,728

Act of 2004 (P.L. 108-373

CFDA NO. AND PROJECT TITLE 11.300 Whitewater University Technology Park and Innovation Center

OBJECT CLASS
41102200

PROJECT-TASK ORGANIZATION
0605479-00 06

BUREAU FUND FCFY
EDA 40 09

This Award approved by the Grants Officer is issued in quintuplicate and constitutes an obligation of Federal funding. By
signing the five documents, the Recipient agrees to comply with the Award provisions checked below and some of which
are attached. The other applicable requirements are available from the Office of Management and Budget's, the
Department of Commerce's and the Government Printing Office's websites. Upon acceptance by the Recipient, two
signed Award documents shall be returned to the Grants Officer and three documents shall be retained by the Recipient.
If not signed and returned without modification by the Recipient within 30 days of receipt, the Grants Officer may
unilaterally terminate this Award.

Department of Commerce Financial Assistance Standard Terms and Conditions

Special Award Conditions

X X O

Line Item Budget

X

15 CFR Part 14, Uniform Administrative Requirements for Grants and Agreements with Institutions of Higher Education,

Hospitals, Other Nonprofit, and Commercial Organizations

X 156 CFR Part 24, Uniform Administrative Requirements for Grants and Agreements to State and Local Governments
X OMB Circular A-21, Cost Principles for Educational Institutions
X OMB Circular A-87, Cost Principles for State, Local, and Indian Tribal Governments
O OMB Circular A-122, Cost Principles for Nonprofit Organizations
O 48 CFR Part 31, Contract Cost Principles and Procedures
X OMB Circular A-133, Audits of States, Local Governments, and Nonprofit Organizations
X Other(s): EDA Standard Terms and Conditions - Construction Program, dated October 2007, as amended on
December 13, 2007
Si TURE O EPARTMENT OF COMMERCE GRANTS OFFICER TITLE DATE
‘ % Regional Director Q /[ O %
L CL i i
TYPED NAME AND SIGNATURE OF AUTHORIZED RECIPIENT TITLE DATE
OFFICIAL
TYPED NAME AND SIGNATURE OF AUTHORIZED RECIPIENT TITLE DATE
OFFICIAL
TYPED NAME AND SIGNATURE OF AUTHORIZED RECIPIENT TITLE DATE
OFFICIAL
46 [—




Item 3.

47




U.S. DEPARTMENT OF COMMERCE

FINANCIAL ASSISTANCE AWARD

FORM CD-450
(REV 10/03)
DAO 203-26

K GranT OCOOPERATIVE AGREEMENT

AWARD PERIOD
From Date of approval to 25
after approval

Item 3.

RECIPIENT NAME Whitewater Community Development Authority / City of Whitewater /
University of Wisconsin - Whitewater

AWARD NUMBER
060105479

STREET ADDRESS 312 W. Whitewater Street/312 W Whitewater Street / Research and
Sponsored Programs, 2237 Anderson Library

FEDERAL SHARE OF COST
$ 4,740,809

CITY, STATE, ZIP CODE Whitewater, Wisconsin 563190-0178 / Whitewater, Wisconsin 563190-
0178 / Whitewater, Wisconsin 563190-0178

RECIPIENT SHARE OF COST
$ 6,310,919

AUTHORITY Public Works and Economic Development Act of 1965 (42 U.S.C. 3121 et seq.), as amended,
including the comprehensive amendments made by the Economic Development Administration Reauthorization

TOTAL ESTIMATED COST
$11,051,728

Act of 2004 (P.L. 108-373

CFDA NO. AND PROJECT TITLE 11.300 Whitewater University Technology Park and Innovation Center

OBJECT CLASS
41102200

PROJECT-TASK ORGANIZATION
0605479-00 06

BUREAU FUND FCFY
EDA 40 09

This Award approved by the Grants Officer is issued in quintuplicate and constitutes an obligation of Federal funding. By
signing the five documents, the Recipient agrees to comply with the Award provisions checked below and some of which
are attached. The other applicable requirements are available from the Office of Management and Budget's, the
Department of Commerce's and the Government Printing Office's websites. Upon acceptance by the Recipient, two
signed Award documents shall be returned to the Grants Officer and three documents shall be retained by the Recipient.
If not signed and returned without modification by the Recipient within 30 days of receipt, the Grants Officer may
unilaterally terminate this Award.

O Department of Commerce Financial Assistance Standard Terms and Conditions
X Special Award Conditions
X Line Item Budget
X 15 CFR Part 14, Uniform Administrative Requirements for Grants and Agreements with Institutions of Higher Education,
q
Hospitals, Other Nonprofit, and Commercial Organizations
X 15 CFR Part 24, Uniform Administrative Requirements for Grants and Agreements to State and Local Governments
X OMB Circular A-21, Cost Principles for Educational Institutions
X OMB Circular A-87, Cost Principles for State, Local, and Indian Tribal Governments
O OMB Circular A-122, Cost Principles for Nonprofit Organizations
O 48 CFR Part 31, Contract Cost Principles and Procedures
X OMB Circular A-133, Audits of States, Local Governments, and Nonprofit Organizations
X Other(s): EDA Standard Terms and Conditions - Construction Program, dated October 2007, as amended on
December 13, 2007
TURE OF DEPARTMENT OF COMMERCE GF(ANTS OFFICER TITLE DAT
m /6\“ (YZ g Regional Director Q “ O C7
v_{_ l
TYPED NAME AND SIGNATURE OF AUTHORIZE‘D RECIPIENT TITLE DATE
OFFICIAL
TYPED NAME AND SIGNATURE OF AUTHORIZED RECIPIENT TITLE DATE
OFFICIAL
TYPED NAME AND SIGNATURE OF AUTHORIZED RECIPIENT TITLE DATE
OFFICIAL
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FORM CD-450 U.S. DEPARTMENT OF COMMERCE EGRANT DCOOPERATIVE AGREEMENT

(REV 10/03)

DAO 203-26

FINANCIAL ASSISTANCE AWARD £ AR FERIGH

From Date of approval to 25| Item 3.
after approval

RECIPIENT NAME Whitewater Community Development Authority / City of Whitewater / AWARD NUMBER

University of Wisconsin - Whitewater 060105479

STREET ADDRESS 312 W. Whitewater Street/312 W Whitewater Street / Research and FEDERAL SHARE OF COST

Sponsored Programs, 2237 Anderson Library $ 4,740,809

CITY, STATE, ZIP CODE Whitewater, Wisconsin 563190-0178 / Whitewater, Wisconsin 53190- RECIPIENT SHARE OF COST

0178 / Whitewater, Wisconsin 563190-0178 $ 6,310,919

AUTHORITY Public Works and Economic Development Act of 1965 (42 U.S.C. 3121 et seq.), as amended, TOTAL ESTIMATED COST

including the comprehensive amendments made by the Economic Development Administration Reauthorization $11,051,728

Act of 2004 (P.L. 108-373

CFDA NO. AND PROJECT TITLE 11.300 Whitewater University Technology Park and Innovation Center

BUREAU FUND FCFY PROJECT-TASK ORGANIZATION OBJECT CLASS
EDA 40 09 0605479-00 06 41102200

This Award approved by the Grants Officer is issued in quintuplicate and constitutes an obligation of Federal funding. By
signing the five documents, the Recipient agrees to comply with the Award provisions checked below and some of which
are attached. The other applicable requirements are available from the Office of Management and Budget's, the
Department of Commerce's and the Government Printing Office's websites. Upon acceptance by the Recipient, two
signed Award documents shall be returned to the Grants Officer and three documents shall be retained by the Recipient.
If not signed and returned without modification by the Recipient within 30 days of receipt, the Grants Officer may
unilaterally terminate this Award.

O Department of Commerce Financial Assistance Standard Terms and Conditions
Special Award Conditions

Line Item Budget

X X K

15 CFR Part 14, Uniform Administrative Requirements for Grants and Agreements with Institutions of Higher Education,

Hospitals, Other Nonprofit, and Commercial Organizations

X

15 CFR Part 24, Uniform Administrative Requirements for Grants and Agreements to State and Local Governments
OMB Circular A-21, Cost Principles for Educational Institutions

OMB Circular A-87, Cost Principles for State, Local, and Indian Tribal Governments

OMB Circular A-122, Cost Principles for Nonprofit Organizations

48 CFR Part 31, Contract Cost Principles and Procedures

OMB Circular A-133, Audits of States, Local Governments, and Nonprofit Organizations

X X 00X K

Other(s): EDA Standard Terms and Conditions - Construction Program, dated October 2007, as amended on
December 13, 2007

SIGNATNURE OF D RTMENT_OF COMMERCE GRANTS OFFICER TITLE DATE
M AASL/CR& Regional Director 0) ll 0%

TYPED NAME AND SIGNATURE OF AUTHO”ZIZED RECIPIENT TITLE DATEL
OFFICIAL

TYPED NAME AND SIGNATURE OF AUTHORIZED RECIPIENT TITLE DATE
OFFICIAL

TYPED NAME AND SIGNATURE OF AUTHORIZED RECIPIENT TITLE DATE
OFFICIAL
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FORM CD-450 U.S. DEPARTMENT OF COMMERCE RcranT OCOOPERATIVE AGREEMENT

(REV 10/03)

DAO 203-26

FINANCIAL ASSISTANCE AWARD i P SERIaD

From Date of approval to 25| Item 3.
after approval

RECIPIENT NAME Whitewater Community Development Authority / City of Whitewater / AWARD NUMBER

University of Wisconsin - Whitewater 060105479

STREET ADDRESS 312 W. Whitewater Street/312 W Whitewater Street / Research and FEDERAL SHARE OF COST

Sponsored Programs, 2237 Anderson Library $ 4,740,809

CITY, STATE, ZIP CODE Whitewater, Wisconsin 53190-0178 / Whitewater, Wisconsin 563190- RECIPIENT SHARE OF COST

0178 / Whitewater, Wisconsin 563190-0178 $ 6,310,919

AUTHORITY Public Works and Economic Development Act of 1965 (42 U.S.C. 3121 et seq.), as amended, TOTAL ESTIMATED COST

including the comprehensive amendments made by the Economic Development Administration Reauthorization $11,051,728

Act of 2004 (P.L. 108-373

CFDA NO. AND PROJECT TITLE 11.300 Whitewater University Technology Park and Innovation Center

BUREAU FUND FCFY PROJECT-TASK ORGANIZATION OBJECT CLASS
EDA 40 09 0605479-00 06 41102200

This Award approved by the Grants Officer is issued in quintuplicate and constitutes an obligation of Federal funding. By
signing the five documents, the Recipient agrees to comply with the Award provisions checked below and some of which
are attached. The other applicable requirements are available from the Office of Management and Budget's, the
Department of Commerce's and the Government Printing Office's websites. Upon acceptance by the Recipient, two
signed Award documents shall be returned to the Grants Officer and three documents shall be retained by the Recipient.
If not signed and returned without modification by the Recipient within 30 days of receipt, the Grants Officer may
unilaterally terminate this Award.

Department of Commerce Financial Assistance Standard Terms and Conditions
Special Award Conditions
Line Item Budget

15 CFR Part 14, Uniform Administrative Requirements for Grants and Agreements with Institutions of Higher Education,
Hospitals, Other Nonprofit, and Commercial Organizations

15 CFR Part 24, Uniform Administrative Requirements for Grants and Agreements to State and Local Governments
OMB Circular A-21, Cost Principles for Educational Institutions

OMB Circular A-87, Cost Principles for State, Local, and Indian Tribal Governments

OMB Circular A-122, Cost Principles for Nonprofit Organizations

48 CFR Part 31, Contract Cost Principles and Procedures

OMB Circular A-133, Audits of States, Local Governments, and Nonprofit Organizations

X X OO0OX X XK KX X O

Other(s): EDA Standard Terms and Conditions - Construction Program, dated October 2007, as amended on
December 13, 2007

SIGNAJURE OF DEPART T OF COMMERCE GRANTS OFFICER TITLE DAT

AAS\JQ«% Regional Director q “ | 057

TYPED NAME AND SIGNATURE OF AUTH&IZED RECIPIENT TITLE DA
OFFICIAL

TYPED NAME AND SIGNATURE OF AUTHORIZED RECIPIENT TITLE DATE
OFFICIAL

TYPED NAME AND SIGNATURE OF AUTHORIZED RECIPIENT TITLE DATE
OFFICIAL
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Item 3.

DEPARTMENT OF COMMERCE FINANCIAL ASSISTANCE
CONTACTS AND INSTRUCTIONS

AWARD NUMBER AND PROJECT DESCRIPTION
This Award Number 06-01-05479, supports the work described in the Recipient's application
for Public Works Assistance received by EDA on March 16, 2009, as amended. Where the

terms of this award and the application differ, the terms of the award shall prevail.

AWARD CONTACTS

1. The Recipient Contact's name, address and telephone number are:

Whitewater Community Development Authority
312 West Whitewater Street

Whitewater, Wisconsin 53190-0178

Ms. Mary S. Nimm

(262) 473-0525

City of Whitewater

312 West Whitewater Street
Whitewater, Wisconsin 53190-0178
Ms. Mary S. Nimm

(262) 473-0525

University of Wisconsin - Whitewater

Research and Sponsored Programs, 2237 Anderson Library
800 West Main Street

Whitewater, Wisconsin 53190-0178

Ms. Mary S. Nimm

(262) 473-0525

2. The Federal Program Officer is responsible for the programmatic, technical and/or
scientific aspects of this award. The Federal Program Officer's name, address and
telephone number are:

Jack Price, Area Director, Northern Tier Team
Economic Development Administration
Chicago Regional Office

111 North Canal Street, Suite 855

Chicago, Illinois 60606-7208

(312) 353-1919, Ext. 159

3. The Grants Officer is responsible for all administrative aspects of this award and is
authorized to award, amend, suspend, and terminate financial assistance awards. Grants
Officer's name, address, and telephone number are:
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C. Robert Sawyer, Regional Director
Economic Development Administration
Chicago Regional Office

111 North Canal Street, Suite 855
Chicago, lllinois 60606-7208

(312) 353-7706, Ext. 121

4. The Economic Development Specialist is responsible for administrative coordination
and liaison with the Recipient. This individual receives appropriate material from the
Federal Program Officer and/or the Recipient for administrative processing. The
Economic Development Specialist's name, and telephone number are:

Wayne Schroeder
(312) 353-8580, Ext. 147

REFUND CHECKS
The Recipient shall submit all refund checks to the Department of Commerce (DoC)

accounting office. Please contact the Economic Development Specialist identified above for
specific details on how to process a refund check.
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Form ED-508 U. S. DEPARTMENT OF COMMERCE
(Rev. 4-94) Economic Development Administration

PUBLIC WORKS PROJECT COST CLASSIFICATIONS/

Item 3.

Attachment No.

ECONOMIC ADJUSTMENT ASSISTANCE CONSTRUCTION COMPONENTS

EDA AWARD No. 06-01-05479

COST CLASSIFICATION

Administration and legal expenses

Land, structures, rights-of-way, appraisals, etc.

Relocation expenses and payments

Architectural and engineering fees

Other architectural and engineering fees

Project inspection fees
Site Work

Demolition and removal
Construction
Equipment
Miscellaneous
Contingencies

TOTAL PROJECT COSTS

Remarks:

State Wisconsin COUNTY Walworth
PROPOSED APPROVED
$ 502,000 40,000
100
516,147 623,103
454,155 53,929
454,360 146,059
2,792,063
4,339,530 9,598,589
319,000 85,120
25,000
331,852 479,828
$ 9,709,107 11,051,728

1. Admin & legal expenses reduced by removing non-construction costs

2. Relocation expenses and payments line established for costs incidental to transfer of title

3. Architectural and engineering fees, Other architectural and engineering fees, and project inspection fees adjusted per revised

estimates.

4. Site work reclassified to construction per revised cost estimates.

Construction cost per revised cost estimates.

% N o

fees.

Miscellaneous line added for cost of LEED Certification.
Contingencies adjusted per revised cost estimates, reduced by $100 for cost incidental to transfer of title.
. Green Building related costs of $442,260 included in construction line item, and $51,800 in Other architectural and engineering

1
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Item 3.

U.S. DEPARTMENT OF COMMERCE
Economic Development Administration

Special Award Conditions of Financial Assistance Award
for Public Works and Development Facilities
and Economic Adjustment Assistance Construction Components
under Section 201 and 209 of the
Public Works and Economic Development Act of 1965 (42 U.S.C. 3121 ef seq.), as amended,
including the comprehensive amendments made by the
Economic Development Administration Reauthorization Act of 2004 (P.L. 108-373)

Award Number: 06-01-05479

Recipient: Whitewater Community Development Authority
Address: 312 West Whitewater Street
Whitewater, Wisconsin 53190-0178

Recipient: City of Whitewater
Address: 312 West Whitewater Street
Whitewater, Wisconsin 53190-0178

Recipient: University of Wisconsin - Whitewater
Address: Research and Sponsored Programs, 2237 Anderson Library
800 West Main Street

Whitewater, Wisconsin 53190-0178

1.  PROJECT DESCRIPTION AND SCOPE: For purposes of this grant award, the Recipient
acknowledges the following as the Project Description and Scope:

This investment will provide water, sewer, storm sewer and street improvements to serve
the 125 acre Whitewater University Technology Park, a multi-use trail through the Park,
extension of Starin Road to improve access between the University Campus and the
Technology Park, and construction of a 37,200 square foot Innovation Center, which will
serve as a training center and incubator. Both the Technology Park and the Innovation
Center will be owned and operated by the Whitewater Community Development Authority.
The design of the two story building will incorporate green design features leading to LEED
certification.

2. PROJECT DEVELOPMENT TIME SCHEDULE: The Recipient agrees to the following
Project development time schedule:

Time allowed from the date of approval of grant award for:
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-2- Award Number: 06-01-05479

Start of Construction 9 months
Construction Period 12 months

Project Closeout - All Project closeout documents including final financial information and
any required program reports shall be submitted to the Government not more than ninety
days after the date the Recipient accepts the completed Project from the Contractor(s).

The Recipient shall pursue diligently the development of the Project so as to ensure
completion of the Project and submission of closeout documents within this time schedule.
The Recipient shall submit a detailed Project timeline at the construction management
conference (CMC) or at such other time specified by the Government. The Project

timeline, in such form and substance determined by the Government in accordance with
information provided in the application for this Award, shall provide a specific time frame
for the conduct of all activities in sufficient detail to ensure that construction will commence
at or before the allowable time specified hereinabove. The Project timeline must be
approved by EDA and agreed to by the Recipient at the CMC or at such alternate time as
determined by EDA. Moreover, the Recipient shall notify the Government in writing of any
event which could delay substantially the achievement of the Project within prescribed time
limits. The Recipient further acknowledges that failure to meet the development time
schedule may result in the Government's taking action to terminate the Award in accordance
with the regulations set forth at 15 CFR 24.43 (53 Fed. Reg. 8048-9, 8102, March 11,
1988).

GOALS FOR WOMEN AND MINORITIES IN CONSTRUCTION: Department of Labor
requirements set forth in 41 CFR 60-4 establish goals and timetables for participation of
minoritiecs and women in the construction industry. These regulations apply to all Federally
assisted construction contracts in excess of $10,000. The Recipient shall comply with these
regulations and shall obtain compliance with 41 CFR 60-4 from contractors and
subcontractors employed in the completion of this Project by including such notices, clauses
and provisions in the Solicitations for Offers or Bids as required by 41 CFR 60-4. The goal
for the participation of women in each trade area shall be as follows:

From April 1, 1981, until further notice: 6.9 percent.

All changes to this goal, as published in the Federal Register in accordance with the Office
of Federal Contract Compliance Programs regulations at 41 CFR 60-4.6, or any other
successor regulations, shall hereafter be incorporated by reference into these Special
Conditions.

The goal for the participation of minorities in the trade area shall be as follows until further
notice: 7.0 percent.

Goals for minority participation shall be as prescribed by Appendix B-80, Federal Register,
Volume 45, No. 194, October 3, 1980, or subsequent publications. The Recipient shall
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include the "Standard Federal Equal Opportunity Construction Contract Specifications" (or
cause them to be included, if appropriate) in all Federally assisted contracts and
subcontracts of this Project. The goals and timetables for minority and female participation
may not be less than those published pursuant to 41 CFR 60-4.6.

LOCAL SHARE: In affirming this Award, the Recipient certifies that the non-federal share
of Project costs is committed and is available as needed for the Project, that the non-federal
share is from sources which can be used as match for the EDA Project, and that the non-
federal share will not affect ownership of, or title to, the Project facilities. The Recipient
further acknowledges that, prior to award of any construction contracts, it will be required
to provide evidence satisfactory to the Government that all funds necessary to complete the
Project are available.

IMPLEMENTATION SCHEDULE: In keeping with the need for prudent grant
administration, the time permitted for full disbursement of the grant funds may not extend
beyond five years from the date of award.

EVIDENCE OF TITLE: For purposes of Standard Term and Condition M.3.a., evidence

of title to the property necessary for this Project shall be provided to EDA prior to

advertising for bids for this Project. Such evidence must include evidence of title to the 125 -
acres being developed under this award.

USEFUL LIFE: The useful life of this Project for purposes including, but not limited to,
establishing a first priority unsubordinated lien required by paragraph M.3.b. of the
Standard Terms and Conditions, is hereby determined to be 20 years from the date of
Project completion.

PERFORMANCE MEASURES: The Recipient agrees to report on program performance
measures and program outcomes in such form and at such intervals as may be prescribed by
EDA in compliance with the Government Performance and Results Act of 1993 (GPRA).
Performance measures and reporting requirements that apply to program activities funded
by this investment will be provided in a separate GPRA information collection document.
EDA will advise Recipients in writing within a reasonable period prior to the time of
submission of the reports, and in the event that there are any modifications in the
performance measures.

REAFFIRMATION OF APPLICATION: Recipient(s) acknowledges that Recipient's
application for this Award may have been submitted to the Government and signed by
Recipient(s), or by an authorized representative of Recipient, electronically. Regardless of
the means by which Recipient(s) submitted its application to the Government or whether
Recipient or an authorized representative of Recipient submitted its application to the
Government, Recipient(s) hereby reaffirms and states that a) all data in said application and
documents submitted with the application are true and correct as of the date of this Award
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-4- Award Number: 06-01-05479

and were true and correct as of the date of said submission; b) said application was as of the
date of this Award and as of the date of said application duly authorized as required by local
law by the governing body of the Recipient(s); and c¢) Recipient(s) confirms that it will
comply with the Assurances and Certifications submitted with or attached to said
application. The term application includes all documentation and any information provided
to the Government as part of, and in furtherance to, the request for funding, including
submissions made in response to information requested by the Government after submission
of the initial application.

ENVIRONMENTAL: Prior to awarding of construction contracts for the EDA Project,
the Recipient shall provide evidence satisfactory to the Government that it has obtained a
Section 404 permit for this Project from the U.S. Army Corps of Engineers or that none is
required. The Recipient shall comply with any conditions of said permit.

LIEN ON MACHINERY AND EQUIPMENT: The use and disposition of the machinery
and equipment acquired in whole or in part with the funds made available through this

Financial Assistance Award shall be in accordance with the Property Management
Standards set forth in 15 CFR Part 24 or 15 CFR Part 14, as applicable.

Prior to disbursement of funds by EDA, the Recipient shall grant to EDA a first priority
security interest in the machinery and equipment acquired in whole or in part with funds
made available through this Award. This first priority security interest must be perfected in
accordance with local law. The Government will, in its sole discretion determine whether
the security interest which has been granted to the Government is satisfactory, and it may
require an opinion of counsel for the Recipient to substantiate that the security interest has
been properly recorded and a valid security interest has been created. The Recipient must
maintain EDA’s security interest in accordance with local law for the useful life of the
machinery and equipment.

ARCHITECT/ENGINEER AGREEMENT: Prior to the disbursement of funds by EDA,
the Recipient shall submit to the Government for approval an Architect/Engineer agreement
that meets the requirements of Department of Commerce Regulations at 15 CFR 24.36 or
15 CFR 14, as applicable. The fees for basic Architect/Engineer services shall be a lump
sum or an agreed maximum and no part of the fees for other services shall be based upon a
cost-plus-a-percentage-of-cost or a cost using a multiplier.

EDA PROJECT SIGN: The Recipient must erect and maintain in good condition and
repair, a sign or signs, in accordance with EDA’s specifications. Prior to on-site
construction, a reproducible photograph of the sign must be submitted to EDA along with
evidence that the sign is located at the project site.

GLOBAL CLIMATE CHANGE MITIGATION INCENTIVE FUND-LEED Green
Building: Before the final disbursement of Global Climate Change Mitigation Incentive
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Fund financial assistance by the Government, the Recipient shall submit to the Government
evidence of final Leadership in Energy and Environmental Design (LEED) certification from
the United States Green Building Council (“USGBC”) and invoices from design and
construction service providers clearly delineating costs related to obtaining LEED
certification. Reimbursement also may be made for the cost of obtaining LEED certification
by USGBC. The Recipient shall be reimbursed for actual costs incurred not to exceed the
amount approved for LEED certification in the originally approved budget or amended
investment budget.

LEAD ENTITY AGREEMENT: Prior to the initiation of any Project activities, the
Recipient shall submit an agreement, satisfactory to the Government, that one Recipient has
been designated the lead agent to act with full legal authority to bind the other Recipient
and to act as official representative of the Recipients in connection with all actions
necessary to complete the Project.

INDIVIDUAL BACKGROUND SCREENING:

1. Name Check Requirement; Exemptions. An individual background screening will be
performed by the OIG on key individuals of organizational units associated with the
application at the beginning of the Award and at three year intervals thereafter for the life of
the Award unless (a) the proposed Award amount is $100,000 or less; (b) applicants are
accredited colleges and universities; (c) applicants are units of a State or local government;
(d) applicants are economic development districts designated by EDA, including those
entities whose designations are pending, and councils of governments; or (e) the key
individual(s) is/are elected officials of State and local governments who are serving in
capacities other than their elected capacities when applying for assistance. In addition, if
there is a change in the status of the organization and/or key individuals, or the program
officer, OIG, or Grants Officer believes there is good reason to conduct a review sooner, a
background screening may be required more frequently. Individual background screenings
are intended to reveal if any key individuals associated with the applicant have been
convicted of or are presently facing criminal charges (e.g., fraud, theft, perjury), or other
matters which significantly reflect on the applicant’s business integrity, responsibility, or
financial integrity. Key individuals of non-exempt organizations associated with this Award
shall complete Form CD-346, “Applicant for Funding Assistance.” An original signature is
required. The form is to be submitted to the Grants Specialist named in the Award
document within 30 days of receipt of this Award.

2. Results of Individual Background Screening. EDA reserves the right to take any of the
actions described in section H.3. if any of the following occurs as a result of the individual
background screening:

a. A key individual fails to submit the required Form CD-346, “Applicant for
Funding Assistance,” within 30 days of receipt of this Award;
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b. A key individual makes a false statement or omits a material fact on the Form
CD-346; or
c. The individual background screening reveals significant adverse findings that
reflect on the business integrity or responsibility of the Recipient and/or key
individual.

3. Action(s) Taken as a Result of Individual Background Screening. If any situation
noted in H.2. occurs, the Department, at its discretion, may take one or more of the following
actions:

a. Consider suspension/termination of an Award immediately for cause;

b. Require the removal of any key individual from association with management
and/or implementation of the Award and require Grants Officer approval of
personnel replacements;

c. Require the Recipient to make other changes as appropriate; and/or

d. Designate the Recipient as high risk and amend the Award to assign special

award conditions, as appropriate, including making changes with respect to the
method of payment and/or financial reporting requirements.
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U.S. DEPARTMENT OF COMMERCE
ECONOMIC DEVELOPMENT ADMINISTRATION

STANDARD TERMS AND CONDITIONS
FOR CONSTRUCTION PROJECTS

Title II
Public Works and Economic Development Facilities
and
Economic Adjustment Assistance Construction Components

OCTOBER 2007
(as amended on December 13, 2007)
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U.S. DEPARTMENT OF COMMERCE
ECONOMIC DEVELOPMENT ADMINISTRATION

STANDARD TERMS AND CONDITIONS
FOR CONSTRUCTION PROJECTS

Title IT
Public Works and Economic Development Facilities
and A
Economic Adjustment Assistance Construction Components
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PREFACE

Terms and Conditions of the Award. This financial assistance award on Form CD-450 (this “Award”),
executed by the Economic Development Administration (“EDA”) and the Recipient, together with the
EDA-approved project budget and scope of work, these construction standard terms and conditions,
special award conditions, and all applicable federal statutory and regulatory requirements as incorporated
by reference (e.g., all applicable statutes, regulations, Executive Orders, and Office of Management and
Budget (OMB) Circulars), constitute the complete requirements, hereinafter referred to as the “Terms and
Conditions,” applicable to the EDA investment.

The Recipient and any subrecipient must, in addition to the assurances made as part of the application for
investment assistance, comply with and require each of its contractors and subcontractors employed in the
completion of the project to comply with the Terms and Conditions of this Award.

This Award is subject to the laws and regulations of the United States. Any inconsistency or conflict in
the Terms and Conditions specified in this Award will be resolved according to the following order of
precedence: public laws, regulations (including applicable notices published in the Federal Register),
Executive Orders, OMB Circulars, EDA’s construction standard terms and conditions, and special award
conditions. A special award condition may take precedence on a case-by-case basis over a construction
standard term or condition when warranted by specific project circumstances.

Some of EDA’s construction terms and conditions herein contain, by reference or substance, a summary
of the pertinent statutes or regulations published in the Federal Register or the Code of Federal
Regulations (“C.F.R.”), Executive Orders, OMB Circulars, or the assurances required of the Recipient
(See Forms SF-424B and SF-424D). To the extent that it is a summary, such provision is not in
derogation of, or an amendment to, any such statute, regulation, Executive Order, OMB Circular, or

assurarce.

Item 3.
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ECONOMIC DEVELOPMENT ADMINISTRATION
STANDARD TERMS AND CONDITIONS
FOR CONSTRUCTION PROJECTS

Title II - Public Works and Economic Development Facilities
and '
Title II - Economic Adjustment Construction Components

............................................................................................................................................

A. General Requirements and Responsibilities.

1.

Purpose. The Economic Development Administration’s (“EDA”) grants for (i) public works
(42 U.S.C. § 3141) and (ii) economic adjustment (42 U.S.C. § 3149) projects are designed to
enhance regional competitiveness and promote long-term economic development in regions
experiencing substantial economic distress. EDA provides construction, design, and
engineering grants to assist distressed communities and regions revitalize, expand, and upgrade
their physical infrastructure to attract new industry, encourage business expansion, diversify
local economies, and generate or retain long-term private sector jobs and investment. The
requirements set forth in these construction standard terms and conditions (the “Construction
Standard Terms and Conditions™) are applicable to construction, design, and engineering
projects funded in whole or in part by EDA. Any necessary modifications of these
requirements will be addressed in special award conditions to accommodate individual
projects. In addition, these Construction Standard Terms and Conditions apply to construction
projects of revolving loan funds (“RLFs”) awarded between 1975 and 1999 under EDA’s Title
IX Economic Adjustment Assistance Program, as well as to RLFs funded after February 11,
1999 under section 209 of PWEDA (42 U.S.C. § 3149).

Authority and Policies. EDA is a bureau within the U.S. Department of Commerce
established under the Public Works and Economic Development Act of 1965, as amended
(42 U.S.C. § 3121 et seq.) (“PWEDA?”). (See also 13 C.F.R. § 300.1.) As a federal agency,
EDA is obligated to promulgate regulations and establish policies and procedures to:

a. Ensure compliance with applicable federal requirements;

b. Safeguard the public’s interest in the grant assets; and

c. Promote the effective use of grant funds in accomplishing the purpose(s) for which they
were awarded.

The Department or EDA may issue changes from time to time to the regulations and other
requirements and policies that apply to this Award. Such changes may upon occasion increase

" administrative or programmatic flexibility in administering this Award in a manner that is

mutually beneficial to EDA and to the Recipient. The implementation of any such regulatory,
administrative, or programmatic change in administering this Award must have prior EDA
written approval.

EDA’s policy is to administer all Awards uniformly; however, there may be special _
circumstances that warrant a variance. To accommodate these circumstances and to encourage
innovative and creative ways to address economic development problems, EDA will consider
requests for variances to the procedures set out in these Construction Standard Terms and
Conditions if they do not conflict with applicable federal statutory and regulatory requirements,
are consistent with the goals of EDA’s programs, and make sound economic and financial
sense.
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3.  Definitions. Whenever used in these Construction Standard Terms and Conditions, the
following words and phrases shall have the following meanings:

a. “Assistant Secretary” refers to the Assistant Secretary of Commerce for Economic
Development;

b. “Award” — see the definition set out in the first paragraph of the Preface above;

“Closeout” or “Project Closeout” refers to the process by which the Grants Officer

determines that all applicable administrative actions and all required work under the Award

has been completed by the Recipient and EDA;

“Department” or “DOC?” refers to the U.S. Department of Commerce;

“Government” or “Federal Government” refers to EDA;

“Grants Officer” refers to the Regional Director in the appropriate Regional Office;

“Project Officer,” refers to the EDA official responsible for technical or other

programmatic aspects of the Award. During the post-approval stage of the Award, EDA

generally assigns this role to an EDA Engineer/Construction Manager.

“Project” refers to the activity for which the EDA grant was awarded;

“Recipient” refers to the undersigned grantee of U.S. government funds under the Award to

which this document is made a part;

“Regional Office” refers to an EDA regional office;

“Subrecipient” or “Subgrantee” refers to the legal entity to which a subaward is made and

which is accountable to the Recipient for the use of grant funds (this term does not include

subcontractors with whom the Recipient enters into a contractual agreement); and

1. “Terms and Conditions of the Award” — see the definition set out in the first paragraph of

the Preface above.

o

mE @rhe o

o

Capitalized terms used but not otherwise defined in these Construction Standard Terms and
Conditions have the meanings ascribed to them in EDA’s regulations at 13 C.F.R. §§ 300.3,

302.20, 307.8, and 314.1.

4. Grant Recipient as Trustee. The Recipient holds grant funds and any EDA-assisted Project
property in trust for the purpose(s) for which the Award was made. The Recipient’s obligation
to the Federal Government continues for the estimated useful life of the Project, as determined
by EDA, during which EDA retains an undivided equitable reversionary interest (the “F ederal
Interest”) in the property improved, in whole or in part, with the EDA investment.

See 13 C.F.R. § 314.2.

If EDA determines that the Recipient fails or has failed to meet this obligation, the agency may
exercise any rights or remedies with respect to its Federal Interest in the Project. However,
EDA’s forbearance in exercising any right or remedy in connection with the Federal Interest

does not constitute a waiver thereof.
B. Financial Requirements.
1. Financial Reports.
a. While EDA generally does not advance funds under an Award, the Recipient must submit
Form SF-272, “Report of Federal Cash Transactions,” for any Award where funds are to

be advanced to the Recipient. Form SF-272 is due 15 working days following the end of
each quarter for an Award under $1 million, 15 working days following the end of each
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month for an Award totaling $1 million or more per year, or as otherwise specified ina
special award condition. See 15 C.F.R. §§ 14.52(a)(2) or 24.41(c), as applicable.

. Any Recipieni whose Award has not been fully disbursed is required to submit

Form SF-269, “Financial Status Report” to EDA semi-annually to report on the status of
unreimbursed obligations. This report will provide information on the amount of allowable
Project expenses that have been incurred, but not claimed for reimbursement by the
Recipient. The first report shall be as of March 30 of each year and shall be submitted to
EDA no later than April 30 of each year, and the second report shall be of September 30 of
each year and shall be submitted to EDA no later than October 30 of each year.
Instructions for completing and submitting Form SF-269 will be furnished to the Recipient
at least 60 days before the report is due.

. The Recipient must submit a final financial report using Form SF-269 within 90 days of the

expiration date of the Award (or from the date the Recipient accepts the Project from the
contractor, whichever o¢curs earlier).

. Noncompliance with these requlrements will result in the suspension of disbursements

under this Award.

€. Financial reports are to be submitted to the Project Officer.

Disbursement Requests.

a. Method of Payment. The Grants Officer determines the appropriate method of payment.

Unless otherwise specified in a special award condition, the method of payment under this
Award will be reimbursement. Payments will be made through electronic funds transfers
directly to the Recipient’s bank account and in accordance with the requirements of the
Debt Collection Improvement Act of 1996 (31 U.S.C. § 3720B ef seq.). The Award
number shall be included on all payment-related correspondence, information, and forms.

. Disbursement Requests. The Recipient shall use Form SF-271, “Outlay Report and

Request for Reimbursement for Construction Programs,” to request reimbursement under
the Award. Substantiating invoices and/or vouchers also must be provided. Each request
for the disbursement of funds shall be made to the Project Officer. Form SF-271 can be

downloaded from OMB’s website at www.whitehouse.gov/omb/grants/grants forms.html.

. Initial Disbursement Request. For the initial disbursement only, the Recipient must

complete and submit Form SF-3881, “4CH Vendor/Miscellaneous Payment Enrollment
Form,” along with Form SF-271, to the Project Officer.

. Interim Disbursement Requests. All requests for interim disbursement shall be submitted

using Form SF-271 and include substantiating invoices and/or vouchers.

Federal and Non-Federal Cost Sharing.

a. Awards that include the federal and non-federal share incorporate an estimated budget

consisting of shared allowable costs. If actual allowable costs are less than the total
approved estimated budget, the federal share and non-federal share, or “Matching Share,”
shall be calculated by applying the approved federal and non-federal cost share ratios to
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actual allowable costs. See also 13 C.F.R. §§ 305.10 and 308.2. If actual allowable costs
are greater than the total approved estimated budget, the federal share shall not exceed the
total federal dollar amount authorized by this Award.

b. The Matching Share, whether cash or in-kind, shall be paid out at the same rate as the
federal share. Exceptions to this requirement may be granted by the Grants Officer based
on sufficient documentation demonstrating previously determined plans for, or later
commitment of, cash or in-kind contributions. In any case, the Recipient must meet its cost

share commitment over the Award period. :

c. The Recipient shall show that the Matching Share is committed to the Project, available as
" needed, and not conditioned or encumbered in any way that precludes its use consistent
with the requirements of EDA investment assistance. See 13 C.F.R. § 301.5.

Budget Revisions and Transfers of Funds Among Budget Categories. The EDA-approved
budget is the budget plan for the Project. The Recipient must notify EDA of any deviation
from the budget or program plans, including any change in scope of work or the objective of
the Project (even if there is no associated budget revision requiring prior written approval).
See 15 C.F.R. §§ 14.25 or 24.30, as applicable.

a. Requests for budget revisions to the EDA-approved budget in accordance with the
provisions provided below must be submitted to the Grants Officer, who shall make the

final determination on such requests and notify the Recipient in writing.

b. Amendments to this Award require preparation of Form CD-451, “dmendment to Financial
Assistance Award,” for execution by both the Grants Officer and the Recipient.
Form CD-451 is required for the following:

(i) Changes to the Project scope of work;

(i) Budget revisions requiring additional EDA or non-EDA funds;

(iii) Budget revisions that result in cumulative transfer among direct cost categories in
excess of 10 percent of the project cost and the federal share is greater than $100,000;

(iv) - The inclusion of costs for which EDA’s prior approval is needed under the following
OMB Circulars: Circular A-21, “Cost Principles for Educational Institutions”
(2 C.F.R. part 220); Circular A-87, “Cost Principles for State, Local, and Indian
Tribal Governments” (2 C.F R. part 225); and Circular A-122, “Cost Principles for
Non-Profit Organizations” (2 C.F.R. part 230), as applicable;

(v) Change of site location;

(vi) Change or addition of Recipient;

(vii) Time extensions; and
(viil) Modifications to the Terms and Conditions of the Award, other than time extensions.

c. When an Award supports both construction and non-construction work, the Recipient must
obtain prior written approval from the Grants Officer before making any fund or budget
transfer from non-construction to construction or vice versa. See 15 C.F.R. §§ 14.25(j) or

24.30(c)(3), as applicable.

d. Transfers shall not be permitted if such transfers would cause any federal appropriation, or
part thereof, to be used for purposes other than those intended. This transfer authority does
not authorize the Recipient to create new budget categories within an approved budget
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unless the Grants Officer has provided prior written approval. In addition, this does not
prohibit the Recipient from requesting the Grants Officer’s approval for revisions to the
budget. See 15 C.E.R. §§ 14.25(e) and (f) or 24.30(c), as applicable.

The Recipient is not authorized at any time to transfer amounts budgeted for direct costs to

- the indirect costs line item or vice versa, without written prior approval of the Grants

Officer.

Project Underrun Amounts. Underrun amounts shall be transferred to the contingencies
line item. Contingency funds are to be used to address situations resulting from unknown
conditions and changes required for the fulfillment of authorized activities under this
Award. EDA may approve the use of underrun funds to increase the federal share of the
Project or further improve the Project, as long as the improvements are approved by EDA
and consistent with the original purpose of the approved EDA investment.

See 13 C.F.R. § 308.1.

g. Additional EDA Funding in Case of Project Overrun Amounts. In accepting the Award,

the Recipient agrees to fund any overrun amounts. Additional EDA assistance for an
approved Project may not be approved.

Indirect Costs.
a. Indirect costs are generally not applicable under this Award.

b. When indirect costs are applicable, they will not be allowable charges against the Award

unless specifically included as a line item in the EDA-approved budget. For Recipients
that are educational institutions, the term “indirect cost” has been replaced with the term
“facilities and administrative cost” under OMB Circular A-21, “Cost Principles for
Educational Institutions” (see 2 C.F.R. part 220).

. Excess indirect costs may not be used to offset unallowable direct costs.

. If the Recipient has not previously established an indirect cost rate with a federal agency,

the negotiation and approval of a rate is subject to the procedures in applicable cost
principles and the following subparagraphs:

(i) State, local, and Indian Tribal Governments; Educational Institutions; and Non-
Profit Organizations (Non-Commercial Organizations)

For the above-listed organizations, “cognizant federal agency” is generally defined as
the agency that provides the largest dollar amount of direct federal funding. For those
organizations for which DOC is cognizant or has oversight, DOC or its designee will
either negotiate a fixed rate with carry-forward provisions for the Recipient or, in
some instances, will limit its review to evaluating the procedures described in the
Recipient’s cost allocation methodology plan. Indirect cost rates and cost allocation
methodology reviews are subject to future audits to determine actual indirect costs.

(i) Within 90 days of the Award start date, the Recipient shall submit to the address
listed below documentation (indirect cost proposal, cost allocation plan, etc.)
necessary to perform the review. The Recipient shall provide the Grants Officer with

a copy of the transmittal letter.
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Office of Acquisition Management
U.%. Department of Commerce
14™ Street and Constitution Avenue, N.W., Room # 6054

Washington, DC 20230

(iii) The Recipient can use the fixed rate proposed in the indirect cost plan until such time
as DOC provides a response to the submitted plan. Actual indirect costs must be
calculated annually and adjustments made through the carry-forward provision used
in calculating next year’s rate. This calculation of actual indirect costs and the carry-
forward provision is subject to audit. Indirect cost rate proposals must be submitted
annually. An organization that has previously established indirect cost rates must
submit a new indirect cost proposal to the cognizant agency within six months after
the close of the Recipient’s fiscal years.

e. When DOC is not the oversight or cognizant federal agency, the Recipient shall provide the
Grants Officer with a copy of a negotiated rate agreement or a copy of the transmittal letter
submitted to the cognizant or oversight federal agency requesting a negotiated rate

agreement.

f. Ifthe Recipient fails to submit the required documentation to DOC within 90 days of the
Award start date, the Grants Officer may amend the Award to preclude the recovery of any
indirect costs under the Award. Ifthe DOC, oversight, or cognizant federal agency
determines there good and sufficient cause to excuse the Recipient’s delay in submitting
the documentation, an extension of the 90-day due date may be approved by the Grants

Officer.

g. Regardless of any approved indirect cost rate applicable to the Award, the maximum dollar
amount of allocable indirect costs for which DOC will reimburse the Recipient shall be the

lesser of:

(i)  The line item amount for the federal share of indirect costs contained in the approved
budget of the Award; or

(ii) The federal share of the total allocable indirect costs of the Award based on the
indirect cost rate approved by a cognizant or oversight federal agency and current at
the time the cost was incurred, provided the rate is approved on or before the Award

end date.

Incurring Costs Prior to Award. Project activities carried out prior to EDA’s approval of
this Award shall be carried out at the sole risk of the Recipient. Such activity is subject to the
rejection of the application, the disallowance of costs, or other adverse consequences as a result
of noncompliance with EDA or federal law, including but not limited to procurement
requirements, civil rights requirements, federal labor standards, or environmental and historic
preservation requirements. Costs must be included in the EDA-approved budget and must be
allowable costs under federal cost principles and under the Award. See 13 C.F.R. § 302.8.

Incurring Costs or Obligating Funds Beyond the Project Expiration Date.

a. The Recipient shall not incur costs or obligate funds for any purpose pertaining to the
Project, program, or activities beyond the expiration date stipulated in this Award (or the
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date of acceptance of the Project by the contractor, whichever occurs earlier), unless a
written time extension of this Award is granted by the Grants Officer. The only costs that
are authorized for a period of up to 90 days following that date are those strictly associated
with Closeout activities. Closeout activities are generally limited to the preparation of final
reports. See 15 C.F.R. §§ 14.71 or 24.50, as applicable.

The Recipient shall adhere to the development time schedule and time limits set out in the
Terms and Conditions of this Award. Any such Term or Condition supersedes the
development time schedule and time limits set out in these Construction Standard Terms
and Conditions.

Time Extensions.

a.

Unless otherwise authorized in 15 C.F.R. §§ 14.25(e)(2) or 24.30, as applicable, or a
special award condition, any extension of the Project period can only be authorized by the
Grants Officer in writing. A verbal or written assurance of funding from other than the

- Grants Officer, including Regional Office staff other than the Grants Officer, does not

constitute authority to obligate funds for programmatic activities beyond the expiration
date.

The Recipient is responsible for implementing the Project in accordance with the
development time schedule contained in this Award. As soon as the Recipient becomes
aware that it will not be possible to meet the development time schedule, the Recipient
must notify the Grants Officer. The Recipient’s notice to EDA must contain the following:

(i) An explanation of the Recipient’s inability to complete work by the specified date
(e.g., a lengthy period of unusual weather delayed the contractor’s ability to excavate
the site, major re-engineering required in order to obtain State or federal approvals,
unplanned environmental mitigation required);

(ii) A statement that no other changes to the Project are contemplated;

(iii) Documentation that demonstrates there is still a bona fide need for the Project; and

(iv) A statement that no further delay is anticipated and that the Project can be completed
within the revised time schedule.

EDA reserves the right to withhold disbursements while the Recipient is not in compliance
with the time schedule. EDA reserves the right to suspend or terminate this Award if the
Recipient fails to proceed with reasonable diligence to accomplish the Project as intended.

EDA has no obligation to provide any additional prospective funding. Any amendment of
this Award to increase funding or to extend the period of performance is at the sole
discretion of EDA.

Tax Refunds. Refunds of Federal Insurance Contributions Act and Federal Unemployment
Tax Act (“FICA/FUTA”) taxes received by the Recipient during or after the Project period
must be refunded or credited to DOC where the benefits were financed with federal funds
under the Award. The Recipient agrees to contact the Grants Officer immediately upon receipt
of these refunds. The Recipient further agrees to refund portions of FICA/FUTA taxes
determined to belong to the Federal Government, including refunds received after the
expiration of this Award.
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10. Program Income. For Projects that create long-term rental revenue (e.g., buildings or real

property constructed or improved for the purpose of renting or leasing space), the Recipient
agrees to use such income generated from the rental or lease of any Project facility in the

following order of priority:

a. Administration, operation, maintenance, and repair of Project facilities for their estimated
useful life (as determined by EDA) in a manner consistent with good property management
practice and in accordance with established building codes. This includes, where
applicable, repayment of indebtedness resulting from any EDA-approved encumbrance
(e.g., approved mortgage) on the EDA-assisted facility.

b. Economic development activities that are authorized for support by EDA, provided such
activities meet the economic development purposes of PWEDA.

See 15 C.F.R. §§ 14.24 or 24.25, as applicable.

Programmatic Requirements.

1.

Quarterly Reporting.

a. Quarterly performance reports must be submitted in accordance with the procedures set out
in 15 C.F.R. parts 14 or 24, as applicable, and as indicated below. Failure to submit
required reports in a timely manner may result in the withholding of payments under this
Award; deferral of processing of new awards, amendments, or supplemental funding
pending the receipt of the overdue report(s); or the establishment of an account receivable
for the difference between the total federal share of outlays last reported and the amount

disbursed. See 13 C.F.R. § 302.18(a).

b. Unless otherwise specified in this Award, the quarterly performance report will contain the
following information for each Project program, function, or activity:

(i) A comparison of planned and actual accomplishments according to the timetable or
_ list of Project objectives in this Award;
(ii) An explanation of any delays or failures to meet the Project timetable or Project
goals; and
(iii) Any other pertinent information including, when appropriate, analysis, and
explanation of cost overruns or high unit costs.

¢. Quarterly performance reports shall be submitted for each calendar quarter to the Project
Officer. Each performance report will be due not later than January 15, April 15, July 15,
and October 15 for the immediate previous quarter. The final Project performance report
shall be submitted to EDA no more than 90 days after the Project Closeout date. This
reporting requirement begins with the Recipient’s acceptance of this Award and ends when
EDA approves Project Closeout. See 15 C.F.R. §§ 14.51 or 24.40, as applicable.

The Recipient shall submit quarterly performance reports to the EDA Project Officer in
hardcopy or electronically as specified in the special award conditions.

Interim Reporting. The Recipient must report any event that will or may have significant
impact upon the Project, including delays or adverse conditions that materially may affect the
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ability of the Recipient to attain Project objectives within established time periods or meet the
development time schedule. The Recipient should report such events to the Project Officer in
the most time-expedient way possible and then, if the initial report was not in writing, report
the event to the Project Officer in writing. Such a report shall include a statement of the event
or issue, a statement of the course of action contemplated to resolve the matter, and any federal
assistance needed to resolve the situation. If budget changes are required, the Recipient must
submit a written budget revision request. See 15 C.F.R. §§ 14.25(h) or 24.30(c)(2), as
applicable.

Government Performance and Results Act Reporting. In addition to quarterly performance
reports, EDA may require the Recipient to report on Project performance beyond the Project
Closeout date for Government Performance and Results Act (GPRA) purposes. In no case
shall the Recipient be required to submit any report more than ten years after the Project
Closeout date. Data used by the Recipient in preparing reports shall be accurate and from
independent sources whenever possible. See 13 C.F.R. § 302.16.

Unsatisfactory Performance. Failure to perform the work in accordance with the Terms and
Conditions of the Award and maintain at least satisfactory performance at the discretion of
EDA may result in the designation of the Recipient as high-risk and assignment of special
award conditions or further action as specified in section C.7. of these Construction Standard
Terms and Conditions. See 15 C.F.R. §§ 14.14 or 24.12, as applicable.

Programmatic Changes.

a. The Recipient must report to the Grants Officer, and request prior approval for any
programmatic change to the Award, in accordance with 15 C.F.R. §§ 14.25 or 24.30, as

applicable.

b. The Recipient must obtain the Grants Officer’s written approval for any programmatic
changes to the Award. Any changes made to the Project without EDA’s approval are made
at the Recipient’s risk of nonpayment of costs, suspension, termination, or other EDA
action with respect to the Award. See 13 C.F. R. § 302.7(b).

c. Contract Change Orders. After construction contracts for the Project have been executed,
it may become necessary to alter them. This requires a formal contract change order that
must be issued by the Recipient and accepted by the contractor. All contract change orders
must be reviewed by EDA, even if EDA is not participating in the cost of the change order
or the contract price is to be reduced. Work on the Project may continue pending EDA
review and approval of the change order, but all such work shall be at the Recipient’s risk
as to whether the cost of the work is eligible for EDA participation until the Recipient
receives EDA approval for the change order. See 13 C.F.R. § 305.13.

Other Federal Awards with Similar Programmatic Activities. The Recipient shall
immediately provide written notification to the Project Officer and the Grants Officer in the
event that, subsequent to receipt of this Award, other financial assistance is received to support
or fund any portion of the scope of work incorporated into this Award. EDA will not pay for
costs that are funded by other sources.

Noncompliance with Award Provisions. Failure to comply with any or all of the Terms and
Conditions of this Award may have a negative impact on the Recipient’s ability to receive
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future funding from the Department, including EDA, and may be considered grounds for any
or all of the following actions: (a) the establishment of an account receivable; (b) withholding
payments under any EDA or DOC Award(s) to the Recipient; (c) the imposition of additional
special award conditions; (d) the suspension of any active DOC Awards; or (e) the termination

of any active DOC Awards.

The Recipient hereby agrees that the Government may at its option withhold disbursement of
any Award funds if the Government learns or has knowledge that the Recipient has failed to
comply in any manner with any Term or Condition of the Award. See 13 C.F.R. § 302.18.
The Government may withhold funds until the violation or violations have been corrected to
the Government’s satisfaction. The Recipient further agrees to reimburse the Government for
any ineligible costs paid from Award funds, or if the Recipient fails to reimburse the
Government, the Government shall have the right to offset the amount of such ineligible costs
from any undisbursed award funds held by the Government. The Recipient agrees to repay the
Government for all ineligible costs incurred in connection with the Project and paid from the
Award including but not limited to those costs determined to be ineligible if the Government
learns of any Award violations after all Award funds have been disbursed.

See 15 C.F.R. §§ 14.72-14.73 or 24.51-24.52, as applicable.

Use by Beneficiary. In the event a beneficiary of the Project fails to comply in any manner
with certifications, assurances, or agreements that such beneficiary has entered into in

~ accordance with EDA’s requirements, the Recipient will reimburse the Government the Award

amount or an amount to be determined by the Government pursuant to 13 C.F.R. §§ 314.4 and
314.5. Where the Government determines that the failure of a beneficiary to comply with EDA
requirements affects a portion of the property benefited by the Award, the Recipient will
reimburse the Government proportionately.

Prohibition Against Assignment by the Recipient. Except as provided in a special award
condition, the Recipient shall not transfer, pledge, mortgage, or otherwise assign the Award, or
any interest therein, or any claim arising thereunder, to any party or parties, banks, trust
companies, or other financing or financial institutions.

Disclaimer Provisions; Hold Harmless Requirement.

a. The United States expressly disclaims any and all responsibility or liability to the Recipient
or third persons for the actions of the Recipient or third persons resulting in death, bodily
injury, property damages, or any other losses resulting in any way from the performance of
this Award or any subaward or subcontract under this Award.

b. The acceptance of this Award by the Recipient does not in any way constitute an agency
relationship between the United States and the Recipient.

c. To the extent permitted by law, the Recipient agrees to indemnify and hold the Government
harmless from and against all liabilities that the Government may incur as a result of
providing an Award to assist, directly or indirectly, in the preparation of the Project site or
construction, renovation, or repair of any facility on the Project site, to the extent that such
liabilities are incurred because of toxic or hazardous contamination or groundwater, surface
water, soil, or other conditions caused by operations of the Recipient or any of its
predecessors (other than the Government or its agents) on the property.

See 13 C.F.R. § 302.19,
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Prohibition on Use of Third Parties to Secure Award. Unless otherwise specified in the
special award conditions to this Award, the Recipient warrants that no person or selling agency
has been employed or retained to solicit or secure this Award upon an agreement or
understanding for a commission, percentage, brokerage, or contingent fee, excepting bona fide
employees, or bona fide established commercial or selling agencies maintained by the
Recipient for the purpose of securing business. For breach or violation of this warrant, the
Government has the right to annul this Award without liability, or at its discretion, to deduct
from the Award sum, or otherwise recover, the full amount of such commlssmn, percentage,
brokerage, or contingent fee.

Payment of Attorneys’ or Consultants’ Fees. No Award funds shall be used, directly or
indirectly, to reimburse attorneys’ or consultants’ fees incurred in connection with obtaining
investment assistance under PWEDA, such as, for example, preparing the application for EDA
investment assistance. However, ordinary and reasonable attorneys’ and consultants’ fees
incurred for meeting Award requirements, such as, for example, conducting a title search or
preparing plans and specifications, may be eligible Project costs and may be paid out of Award

_funds, provided such costs are otherwise eligible. See 13 C.F.R. § 302.10.

Commencement of Construction.

a. Delayed Construction Starts. If significant construction (as determined by EDA) is not
commenced within two years of the Award date or by the date estimated for start of
construction in this Award (or the expiration of any extension granted in writing by EDA),
whichever is later, this Award will be automatically suspended and may be terminated if
EDA determines, after consultation with the Recipient, that construction to completion
cannot reasonably be expected to proceed promptly and expeditiously. If significant
construction has not been commenced within three years of the Award date, an extension
must be approved by the Assistant Secretary.

b. Early Construction Starts. The Recipient shall make a written request to EDA for early
construction start permission (that is, after the date of Award, but before EDA gives formal
approval for construction to commence). For Project costs to be eligible for EDA
reimbursement, EDA must determine that the award of all contracts necessary for design
and construction of the Project facilities is in compliance with the Terms and Conditions of
this Award. If construction commences prior to EDA’s determination, the Recipient
proceeds at its own risk until EDA’s review and concurrence. See 13 C.F.R. § 305.11.

c. Project Sign. The Recipient is responsible for constructing, erecting, and maintaining in
good condition throughout the construction period a sign (or signs) in a conspicuous place
at the Project site indicating that the Federal Government is participating in the Project.
EDA will provide specifications for the sign and may require more than one sign if site
conditions so warrant. If the EDA-recommended sign specifications conflict with State or
local law, the Recipient may modify such recommended specifications so as to comply
with State or local law. See 13 C.F.R. § 305.12.

Efficient Administration of Project. The Recipient agrees to properly and efficiently
administer, operate, and maintain the Project for its estimated useful life, as required by
section 504 of PWEDA (42 U.S.C. § 3194). If the Government determines, at any time during
the estimated useful life of the facility, that the Project is not being properly and efficiently
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administered, operated, and maintained, the Government may terminate this Award and require
the Recipient to repay the Federal Share. See 13 C.F.R. §§ 302.12, 302.18, and 314.2-314.5.

Conflicts-of-Interest Rules,

a.

An “Interested Party” is defined in 13 C.F.R. § 300.3 as “any officer, employee, or member
of the board of directors or other governing board of the Recipient, including any other
parties that advise, approve, recommend, or otherwise participate in the business decisions
of the Recipient, such as agents, advisors, consultants, attorneys, accountants, or
shareholders.” An Interested Party includes the Interested Party’s “Immediate Family”
(defined in 13 C.F.R. § 300.3 as a person’s spouse, parents, grandparents, siblings,
children, and grandchildren, but does not include distant relatives, such as cousins, unless
the distant relative lives in the same household as the person) and other persons directly
connected to the Interested Party by law or through a business organization. In addition,
“Immediate Family” includes an Interested Party’s “‘significant other” or partner.

The Recipient must establish safeguards to prohibit an Interested Party from using its
position for a purpose that constitutes or presents the appearance of personal or
organizational conflicts-of-interest or of personal gain. See 13 C.F.R. § 302.17(a) and (b),
15 C.F.R. §§ 14.42 or 24.36(b)(3), as applicable, and Forms SF-424B (“4ssurances —
Non-Construction Projects”) and SF-424D (“Assurances — Construction Projects™).

An Interested Party must not receive any direct or indirect financial or personal benefits in
connection with this Award or its use for payment or reimbursement of costs by or to the
Recipient. A financial interest may include employment, stock ownership, a creditor or
debtor relationship, or prospective employment with the organization selected or to be
selected for a subaward. An appearance of impairment of objectivity could result from an
organizational conflict where, because of other activities or relationships with other persons
or entities, a person is unable or potentially unable to render impartial assistance or advice.
It also could result from non-financial gain to the individual, such as benefit to reputation
or prestige in a professional field. See 13 C.F.R. § 302.17(b). :

Record-Keeping Requirements.

a.

Records. The Recipient must maintain records that document compliance with the Terms
and Conditions of this Award. Ata minimum, the Recipient’s records must fully disclose:

(i) The amount and disposition of EDA investment assistance;

(i) All Project expenditures and procurement actions;

(iii) The total cost of the Project that the Award funds;

(iv) The amount and nature of the portion of Project costs provided by non- EDA sources;
(v) Contractor compliance with applicable federal requirements; and

(vi) Such other records as EDA determines will facilitate an effective audit.

Records Retention.

In general, all records pertinent to this Award must be kept retained for a period of three
years from the date of submission of the final project expenditure report (the final

Form SF-271 for disbursement). The only exceptions are the following:
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(i) Ifany litigation, claim, or audit is started before the expiration of the three-year
period, the records shall be retained until all litigation, claims, or audit findings
involving the records have been resolved and final actions taken.

(iiy Records for real property and equipment acquired with federal funds must be retained
for three years after final disposition.

(iii) When records are transferred or maintained by EDA, the three-year retention
requirement is not applicable to the Recipient.

Records relating to indirect cost rate computations or proposals, cost allocation plans, and
any similar accounting computations on the rate at which a particular group of costs is
chargeable are subject to different retention requirements. See 15 C.F.R. §§ 14.53 or 24.42,
as applicable.

The Recipient is responsible for monitoring any subrecipients and contractors to ensure
their compliance with the records retention requirements. The Recipient must immediately
notify the Project Officer in case records are not retained for the general retention periods
noted above. See 13 C.F.R. § 302.14 and 15 C.F.R. §§ 14.50-14.53 or §§ 24.40-24.42,

as applicable.

17. Termination Actions.

18.

a. Termination for Cause. If the Recipient materially fails to comply with any of the Terms

and Conditions of this Award, EDA has the right to terminate for cause all or any part of its
obligation hereunder, 1nc1ud1ng if:

(i) Any representation made by the Recipient to the Government in connection with the
application for Government assistance is incorrect or incomplete in any material
respect;

(1) The intent and purpose and/or the economic feasibility of the Project is changed
substantially so as to affect significantly the accomplishment of the Project as
intended (including an unauthorized use of property as provided in 13 C.F.R § 314.4);

(iii) The Recipient has violated commitments it made in its application and supporting
documents or has violated any of the Terms and Conditions of this Award,;

(iv) The conflicts-of-interest rules in 13 C.F.R. § 302.17 are violated; or

(v) The Recipient fails to report immediately to the Government any change of
authorized representative(s) acting in lieu of or on behalf of the Recipient.

In addition, EDA may take one or more of the actions set out in 15 C.F.R. §§ 14.62(a) or
24.43(a), as applicable.

. Termination for Convenience. The Recipient may request at any time termination for

convenience of this Award upon sending to the Grants Officer written notification in a
form acceptable to EDA setting forth the reasons for requesting the termination and the
effective date of such termination. See 15 C.F.R. §§ 14.61 or 24.44, as applicable.

Project Closeout Procedures. Afier construction is completed and the Project is closed out
financially, the Recipient has an ongoing responsibility to properly administer, operate, and
maintain the Project for its estimated useful life (as determined by EDA) in accordance with its
original purpose. See 13 C.F.R. § 302.12. The Recipient must comply with all Award
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requirements and maintain records to document such compliance, which shall be made

available for inspection by EDA or other Government officials as required.

a. Final Disbursement. When Project construction and final inspection have been completed,
or substantially completed as determined by EDA, and the Recipient has accepted the
Project from the contractor, the Recipient can begin the Closeout process by submitting the
following documentation to EDA:

(i) A request for final disbursement on an executed Form SF-271;

(i1) A written certification that all costs claimed are for eligible activities under this
Award, for which there is documentation in the Recipient’s records;

(iii) An executed certificate of final acceptance signed by the Recipient and the
Recipient’s architect/engineer;

(iv) The Recipient’s certification that its currently valid single or program-specific audit
in accordance with OMB Circular A-133, “dudits of States, Local Governments, and
Non-Profit Organizations,” if applicable, does not contain any material findings (if
the Recipient’s currently valid OMB Circular A-133 audit does contain material
ﬁl;?ings, the Recipient shall submit the applicable audit in hardcopy to the Grants
Officer);

(v) The Recipient’s certification that its currently valid audit (in accordance with OMB
Circular A-133), if applicable, has been submitted to the Federal Audit
Clearinghouse; and

(vi) Other documentation as may be required by EDA.

EDA shall advise the Recipient of costs determined to be eligible and ineligible. Ifa
balance of this Award is due to the Recipient, the balance will be paid by wire transfer. If
the Recipient has received an amount in excess of the amount due the Recipient, the
Recipient must refund the excess to EDA. The Recipient shall contact the Project Officer

for refund instructions.

As noted above, if the Recipient’s currently valid OMB Circular A-133 audit contains
material findings, the Recipient shall submit the audit in hardcopy to the Grants Officer

before final disbursement.

. The Recipient shall submit, within 90 calendar days after the Project Closeout date, all
financial, performance, and other reports as required by the Terms and Conditions of this
Award. Additional GPRA reporting requirements also may apply.

. Unless EDA authorizes an extension, the Recipient shall liquidate all obligations incurred
under this Award no later than 90 calendar days after acceptance of the Project from the
contractor or before the expiration date of this Award, whichever occurs earlier.

. The Closeout of this Award does not affect any of the following:

(i)  Audit requirements per OMB Circular A-133 and the related “Compliance

Supplement;”
(i) The right of EDA to disallow costs and recover funds on the basis of a later audit or

other Project review;
(iii) The Recipient’s obligation to return any funds due as a result of later corrections or

other transactions; and
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(iv) Requirements for property management, records retention, and performance
measurement reports.

Additional Requirements Relating to Construction Projects.

The Recipient and any subrecipient(s) must, in addition to other statutory and regulatory

requirements detailed in these Construction Standard Terms and Conditions and the assurances made

to EDA in connection with the Award, comply and require each of its contractors and subcontractors

employed in the completion of the Project to comply with all applicable federal, State, territorial, and

local laws, and in particular, the following federal public laws (and the regulations issued
thereunder), Executive Orders, OMB Circulars, and local law requirements.

L.

The Davis-Bacon Act, as amended (40 U.S.C. §§ 3141-3144, 3146, 3147; 42 U.S.C. § 3212)
Requiring minimum wages for mechanics and laborers employed on Federal Government
public works projects to be based on the wages the Secretary of Labor determines to be
prevailing for the corresponding classes of laborers and mechanics employed on projects of a
character similar to the contract work in the civil subdivision of the State in which the Project
is to be performed, or in the District of Columbia if the Project is to be performed there.

The Contract Work Hours and Safety Standards Act, as amended

(40 U.S.C. §§ 3701 — 3708)

Providing work hour standards for every laborer and mechanic employed by any contractor or
subcontractor in the performance of a federal public works project.

The National Historic Preservation Act of 1966, as amended (16 U.S.C. § 470 ef seq.), and
the Advisory Council on Historic Preservation Guidelines

Requiring projects involving federal funds to follow the requirements of the National Historic
Preservation Act, which requires stewardship of historic properties.

The Historical and Archeological Data Preservation Act of 1974, as amended

(16 U.S.C. § 469a-1 et seq.)

Requiring appropriate surveys and preservation efforts if a federally-licensed project may
cause irreparable loss or destruction of significant scientific, prehistorieal, historical, or
archeological data.

Architectural Barriers Act of 1968, as amended (42 U.S.C. § 4151 ef seq.), and the

regulations issued thereunder, which prescribe standards for the design and construction of any
building or facility intended to be accessible to the public or that may house handicapped
employees. ,

The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970,
as amended (42 U.S.C. § 4601 ef seq.), and implementing regulations issued at 49 C.F.R.
part 24, which establish uniform policies for the fair and equitable treatment of persons,
businesses, or farm operations affected by the acquisition, rehabilitation, or demolition of real
property acquired for a Project financed wholly or in part with federal financial assistance.

The Energy Conservation and Production Act (42 U.S.C. § 6834 ef seq.)

Establishing energy efficiency performance standards for the construction of new residential
and commercial structures undertaken with federal financial assistance.
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8.  Requirements for New Construction. For new building construction projects, the Recipient
will comply with current local building codes, standards, and other requirements applicable to

the Project.

Non-Discrimination Requirements. No person in the United States shall, on the ground of race,
color, national origin, handicap, age, religion, or sex, be excluded from participation in, be denied
the benefits of, or be subject to discrimination under any program or activity receiving federal
financial assistance. The Recipient agrees to comply with the following non-discrimination

requirements.

1. Statutory Provisions.

a.

g.

Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq.) and DOC
implementing regulations published at 15 C.F.R. part 8, which prohibit discrimination on
the grounds of race, color, or national origin under programs or activities receiving federal

financial assistance;

Title IX of the Education Amendments of 1972 (20 U.S.C. § 1681 et seq.), which prohibits
discrimination on the basis of sex under federally-assisted education programs or activities;

Pub. L. No. 92-65, 42 U.S.C. § 3123, which proscribes discrimination on the basis of sex in
EDA assistance provided under PWEDA; Pub. L. No. 94-369, 42 U.S.C. § 6709, which
proscribes discrimination on the basis of sex under the Local Public Works Program; and
the Department’s implementing regulations at 15 C.F.R. §§ 8.7-8.15;

Section 504 of the Rehabilitation Act of 1973, as amended (29 U.S.C. § 794), and DOC
implementing regulations published at 15 C.F.R. part 8b, which prohibit discrimination on
the basis of handicap under any program or activity receiving or benefiting from federal

assistance;

The Age Discrimination Act of 1975, as amended (42 U.S.C. § 6101 et seq.) and DOC
implementing regulations published at 15 C.F.R. part 20, which prohibit discrimination on
the basis of age in programs or activities receiving federal financial assistance;

The Americans with Disabilities Act of 1990 (42 U.S.C. § 12101 ef seq.), which prohibits
discrimination on the basis of disability under programs, activities, and services provided
or made available by State and local governments or instrumentalities or agencies thereto,
as well as public or private entities that provide public transportation; and

Other applicable federal statutes, regulations, and Executive Orders.

2. Other Provisions.

a.

Parts II and III of Executive Order 11246 (30 Fed. Reg. 12319, 1965), as amended by
Executive Order 11375 (32 Fed. Reg. 14303, 1967) and 12086 (43 Fed. Reg. 46501, 1978),
requiring federally-assisted construction contracts to include the nondiscrimination
provisions of §§ 202 and 203 of that Executive Order and Department of Labor regulations
implementing Executive Order. 11246 (41 C.F.R. § 60-1.4(b), 1991).
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b. Executive Order 13166 (August 11, 2000), “Improving Access to Services for Persons With
Limited English Proficiency,” and DOC policy guidance issued on March 24, 2003
(68 Fed. Reg. 14180) to federal financial assistance Recipients on the Title VI prohibition
against national origin discrimination affecting Limited English Proficient (“LEP”)
persons.

3.  Title VII Exemption for Religious Organizations.

Generally, Title VII of the Civil Rights Act of 1964 (42 U.S.C. § 2000e et seq.), provides that
it shall be an unlawful employment practice for an employer to discharge any individual or
otherwise discriminate against an individual with respect to compensation, terms, conditions,
or privileges of employment because of such individual’s race, color, religion, sex, or national
origin. However, Title VII, 42 U.S.C. § 2000e-1(a), expressly exempts from the prohibition
against discrimination on the basis of religion, a religious corporation, association, educational
institution, or society with respect to the employment of individuals of a particular religion to
perform work connected with the carrying on by such corporation, association, educational
institution, or society of its activities.

Audits,

Under the Inspector General Act of 1978, as amended (5 U.S.C. App. 3, § 1 et seq.), an audit of the
Award may be conducted at any time. The Department’s Inspector General (“OIG”), or any of his
or her duly authorized representatives, shall have access to any pertinent books, documents, papers,
and records of the Recipient, whether written, printed, recorded, produced, or reproduced by any
electronic, mechanical, magnetic, or other process or medium, in order to make audits, inspections,
excerpts, transcripts, or other examinations as authorized by law. When the OIG requires a program
audit on a DOC Award, the OIG will usually make the arrangements to audit the Award, whether the
audit is performed by OIG personnel, an independent accountant under contract with DOC, or any

other federal, State, or local audit entity.

1.  Requirement to Have an OMB Circular A-133 Audit Performed; Organization-Wide,
Program-Specific, and Project Audits.

a. Organization-wide or program-specific audits shall be performed in accordance with the
Single Audit Act Amendments of 1996, as implemented by OMB Circular A-133, “Audits
of States, Local Governments, and Non-Profit Organizations,” and the related “Compliance
Supplement.” Recipients that expend federal awards of $500,000 or more in a fiscal year

.shall have an audit conducted for that year in accordance with the requirements contained
in OMB Circular A-133. A copy of the audit shall be submitted to the Bureau of the
Census, which has been designated by OMB as a central clearinghouse. The address is:

Federal Audit Clearinghouse
1201 E. 10™ Street
Jeffersonville, IN 47132

b. In accordance with 15 C.F.R. § 14.26 (¢) and (d), for-profit hospitals, commercial, and
other organizations not covered by the audit provisions of OMB Circular A-133 that
. expend federal awards of $500,000 or more in a fiscal year, are required to have a program-
specific audit performed at the conclusion of the Project, but no less than once every five
years. Some DOC programs have specific audit guidelines that will be incorporated into
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the Award. If DOC does not have a program-specific audit guide available for the
program, the auditor should follow Generally Accepted Government Auditing Standards
and the requirements for a program-specific audit as described in OMB Circular A-133
§ 235, A copy of the program-specific audit shall be submitted to the OIG at the
following address with a copy of the transmittal letter to the Grants Officer:

Office of Inspector General

U.S. Department of Commerce

Atlanta Regional Office of Audits

401 West Peachtree Street, N.W., Suite 2742
Atlanta, GA 30308

Requirement to Submit Audit to EDA. If the Recipient’s currently valid audit required
under OMB Circular A-133 contains materials findings, the Recipient must submit the audit in
hardcopy to the Grants Officer. See also section C.18.a. of these Construction Standard Terms

and Conditions.

Andit Resolution Process.

a. An audit of the Award may result in the disallowance of costs incurred by the Recipient
and the establishment of a debt (account receivable) due to EDA. For this reason, the
Recipient should take seriously its responsibility to respond to all audit findings and
recommendations with adequate explanations and supporting evidence whenever audit

results are disputed.

b. In accordance with the Federal Register notice dated J anuary 27, 1989
(54 Fed. Reg. 4053), a Recipient whose Award is audited has the following opportunities to
dispute the proposed disallowance of costs and the establishment of a debt:

(i) Unless the OIG determines otherwise, the Recipient has 30 days from the date of the
transmittal of the “Draft Audit Report” to submit written comments and documentary

evidence,

(ii) The Recipient has 30 days from the date of the transmittal of the “Final Audit Report”
to submit written comments and documentary evidence. There shall be no extension

of this deadline.

(iii) EDA shall review the documentary evidence submitted by the Recipient and shall
notify the Recipient of the results in an “Audit Resolution Determination Letter.”
The Recipient has 30 days from the date of receipt of the Audit Resolution
Determination Letter to submit a written appeal. There shall be no extension of this
deadline. The appeal is the last opportunity for the Recipient to submit written
comments and documentary evidence that dispute the validity of the Audit Resolution
Determination Letter.

(iv)  An appeal of the Audit Resolution Determination Letter does not prevent the
establishment of the audit-related debt nor does it prevent the accrual of interest on
such debt. If the Audit Resolution Determination Letter is overruled or modified on
appeal, appropriate corrective action will be taken retroactively. An appeal will stay
the offset of funds owed by the auditee agamst funds due to the auditee.

EDA shall review the Recipient’s appeal and notify the Recipient of the results in an
Appeal Determination Letter. After the opportunity to appeal has expired or after the
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Appeal Determination Letter has been rendered, EDA will not accept any further
documentary evidence from the Recipient. No other administrative appeals are available in
the Department.

G. Debts.

1.

Payment of Debts Owed the Federal Government.

Any debt determined to be owed to the Federal Government must be paid promptly by the
Recipient. In accordance with 15 C.F.R. § 21.4, a debt will be considered delinquent if it is not
paid within 15 days of the established due date or, if there is no due date, within 30 days of the
billing date. Failure to pay a debt by the due date or, if there is no due date, within 30 days of
the billing date, shall result in the imposition of late payment charges as noted below. In
addition, failure to pay the debt or establish a repayment agreement by the due date or, if there
is no due date, within 30 days of the billing date, will also result in the referral of the debt for
collection action, including referral to the Treasury Offset Program (31 C.F.R. § 285.5) and
may result in EDA taking further action as specified in section C.7. of these Construction
Standard Terms and Conditions. The Recipient also may be suspended or debarred from
further federal financial and non-financial assistance and benefits, as provided in 2 C.F.R.

part 1326, “Nonprocurement Debarment and Suspension” until the debt has been paid in full or
until a repayment agreement has been approved and payments are made in accordance with the
repayment agreement. Payment of a debt may not come from other federally-sponsored
programs. Verification that other federal funds have not been used will be made during future
program visits and audits.

Late Payment Charges.

a. An interest charge shall be assessed on the delinquent debt as established by the Debt
Collection Act of 1982, as amended (31 U.S.C. § 3701 ef seq.). The minimum annual
interest rate to be assessed is the U.S. Department of the Treasury’s “Current Value of
Funds Rate” (“CVFR”). See www.fms.treas.gov/evfr/index.html. The U.S. Department of
Treasury annually publishes the CVFR in the Federal Register. The assessed rate shall
remain fixed for the duration of the indebtedness.

b. A penalty charge will be assessed on any portion of a debt that is delinquent for more than
90 days, although the charge will accrue and be assessed from the date the debt became
delinquent.

¢. An administrative charge will be assessed to cover processing and handling the amount
due.

Barring Delinquent Federal Debtors from Obtaining Federal Loans or Loan Insurance
Guarantees.

Pursuant to 31 U.S.C. § 3720B, unless waived, the Department is not permitted to extend
financial assistance in the form of a loan, loan guaranty, or loan insurance to any person
delinquent on a non-tax debt owed to a federal agency. This prohibition does not apply to
disaster loans.
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Effect of Judgment Lien on Eligibility for Federal Grants, Loans, or Programs.

Pursuant to 28 U.S.C. § 3201(e), unless waived by DOC, a debtor who has a judgment lien
against the debtor’s property for a debt to the United States shall not be eligible to receive any
grant or loan that is made, insured, guaranteed, or financed directly or indirectly by the U.S. or
to receive funds directly from the Federal Government in any program, except funds to which
the debtor is entitled as beneficiary, until the judgment is paid in full or otherwise satisfied.

H. Name Check Reviews.

1.

Name Check Requirement. A name check review will be performed by the OIG on key
individuals associated with nonprofit organization applicants, unless: (a) the proposed award
amount is $100,000 or less; (b) the applicant has been a Recipient of financial assistance from
the Department for three or more consecutive years without any adverse programmatic or audit
finding; or (c) the applicant is a unit of a State or local government. See “Department of
Commerce Pre-Award Notification Requirements for Grants and Cooperative Agreements”
(69 Fed. Reg. 78389, December 30, 2004).

Exemptions. The following individuals who are acting on behalf of their respective entities in
applying for assistance are exempt from the name check review process:

a. Officials of State and local governments;
b. Officials of accredited colleges and universities; and

c. Officials of economic development districts designated by EDA, including those entities
whose designations are pending. '

Results of Name Checks. EDA reserves the right to take any of the actions described in
section H.4. below if any of the following occurs as a result of the name check review:

a. A key individual fails to submit the required Form CD-346, “Applicant for Funding
Assistance;”

b. A key individual makes an incorrect statement or omits a material fact on Form CD-346; or

c. The name check reveals significant adverse findings that reflect on the business integrity or
responsibility of the applicant and/or key individual.

Action(s) Taken as a Result of Name Check Review. If any situation listed in section H.3.
above occurs, the Department, at its discretion, may take one or more of the following actions:

a. Consider suspension or termination of the Award;

b. Require the removal of any key individual from association with the management or
implementation of the Award; or

¢. Make appropriate provisions or revisions as needed (in the special award conditions to the
Award) with respect to the method of payment and/or financial reporting requirements.
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I Governmentwide Debarment and Suspension (Non-procurement). The Recipient shall comply
with the provisions of subpart C of 2 C.F.R. part 1326, “Non-Procurement Debarment and
Suspension,” which generally prohibit entities that have been debarred, suspended, or voluntarily
excluded from participating in federal non-procurement transactions either through primary or
lower-tier covered transactions.

J. Drug-free Workplace. The Recipient shall comply with the provisions of the Drug-Free Workplace
Act of 1988 (41 U.S.C. § 702), and the Department’s implementing regulations found at
15 C.F.R. part 29, “Government-wide Requirements for Drug-Free Workplace (Financial
Assistance,)” which require that the Recipient take steps to provide a drug-free workplace.

K. Lobbying Restrictions.

‘1. Statutory Provisions. The Recipient must comply with the provisions of 31 U.S.C. § 1352
and the Department’s implementing regulations published at 15 C.F.R. part 28,
“New Restrictions on Lobbying.” These provisions generally prohibit the use of federal funds
for lobbying the executive or legislative branches of the United States government in
connection with the Award and require the disclosure of the use of non-federal funds for

lobbying.

2.  Disclosure of Lobbying Activities. A Recipient receiving in excess of $100,000 in federal
funding must submit a completed Form SF-LLL, “Disclosure of Lobbying Activities,”
regarding the use of non-federal funds for lobbying. The Form SF-LLL must be submitted
within 30 days following the end of the calendar quarter in which there occurs any event that
requires disclosure or that materially affects the accuracy of the information contained in any
disclosure form previously filed. The Recipient must submit Form SF-LLL from all applicable
parties, including those received from subrecipients, contractors, and subcontractors, to the

Grants Officer,

3. Special Provisions Relating to Indian Tribes. As set outin 31 U.S.C. § 1352, there are
special provisions applicable to Indian Tribes, tribal organizations, or other Indian
organizations eligible to receive federal contracts, grants, loans, or cooperative agreements. In
accordance with Departmental policy, EDA recognizes Tribal Employment Rights Ordinances
(“TEROs”), which may provide for preferences in contracting and employment, in connection
with its financial assistance awards. Tribal ordinances requiring preference in contracting,
hiring, firing, and the payment of a TERO fee generally are allowable provisions under federal
awards granted to American Indian and Alaska Native tribal governments. The payment of the
TERO fee, which supports the tribal employment rights office to administer the preferences,
should generally be allowable as an expense that is “necessary and reasonable for proper and
efficient performance and administration” of an Award, as provided under the applicable cost
principles set out in 2 C.F.R. part 225.

L. Codes of Conduct and Subaward, Contract, and Subcontract Provisions,

1.  Code of Conduct for Recipients. Pursuant to the certification in Form SF-424B, paragraph3,
the Recipient must maintain written standards of conduct to establish safeguards to prohibit
employees from using their positions for a purpose that constitutes or presents the appearance
of personal or organizational conflicts-of-interest or personal gain in the administration of this

Award.
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Applicability of Award Provisions to Subrecipients.

a. The Recipient shall require all subrecipients, including lower tier subrecipients, under the

award to comply with the provisions of this Award, including applicable cost principles,
administrative, and audit requirements.

. A Recipient is responsible for subrecipient monitoring, including the following:

(1) Award Identification — At the time of the Award, identifying to the subrecipient the
federal award information (e.g., Catalog of Federal Domestic Assistance (“CFDA”)
title and number, name of the federal agency, and the Award number) and applicable

compliance requirements.

(ii) During-the-Award Monitoring — Monitoring the subrecipient’s use of federal awards
through reporting, site visits, regular contact, or other means to provide reasonable
assurance that the subrecipient administers federal awards in compliance with laws,
regulations, and the provisions of contracts or grant agreements and that performance

goals are achieved.

(iii) Subrecipient Audits — Ensuring that a subrecipient expending federal awards of
$500,000 or more during the subrecipient’s fiscal year has met the audit requirements
of OMB Circular A-133 and that the required audits are completed within nine
months of the end of the subrecipient’s audit period. In addition, the Recipient is
required to issue a management decision on audit findings within six months after
receipt of the subrecipient’s audit report and ensure that the subrecipient takes timely
and appropriate corrective action on all audit findings. In cases of a subrecipient’s
continued inability or unwillingness to have the required audits, the pass-through

entity shall take appropriate action using sanctions.

Competition and Codes of Conduct for Subawards.

a. All subawards will be made in a manner to provide, to the maximum extent practicable,

open and free competition. The Recipient must be alert to organizational conflicts of
interest as well as other practices among subrecipients that may restrict or eliminate
competition. In order to ensure objective subrecipient performance and eliminate unfair
competitive advantage, subrecipients that develop or draft work requirements, statements
of work, or requests for proposals shall be excluded from competing for such subawards.

. The Recipient shall maintain written standards of conduct governing the performance of its

employees engaged in the Award and administration of subawards. No employee, officer,
or agent shall participate in the selection, award, or administration of a subaward supported
by federal funds if a real or apparent conflict-of-interest would be involved. Such a
conflict would arise when the employee, officer, or agent, any member of his or her
immediate family, his or her partner, or an organization in which he/she serves as an officer
or which employs or is about to employ any of the parties mentioned in this section, has a
financial interest or other interest in the organization selected or to be selected for a
subaward. The officers, employees, and agents of the Recipient shall neither solicit nor
accept anything of monetary value from subrecipients. However, the Recipient may set
standards for situations in which the financial interest is not substantial or the gift is an
unsolicited item of nominal value, The standards of conduct shall provide for disciplinary
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actions to be applied for violations of such standards by officers, employees, or agents of
the Recipient.

c. A financial interest may include employment, stock ownership, a creditor or debtor
relationship, or prospective employment with the organization selected or to be selected for
a subaward. An appearance of impairment of objectivity could result from an
organizational conflict where, because of other activities or relationships with other persons
or entities, a person is unable or potentially unable to render impartial assistance or advice.
It could also result from non-financial gain to the individual, such as benefit to reputation
or prestige in a professional field.

4.  Applicability of Provisions to Subawards, Contracts, and Subcontracts.

a. The Recipient shall include the following notice in each request for applications or bids:

Applicants/bidders for a lower tier covered transaction (except procurement contracts for
goods and services under $25,000 not requiring the consent of a DOC official) are subject
to 2 C.F.R. part 1326, subpart C, “Governmentwide Debarment and Suspension
(Nonprocurement).” In addition, applicants/bidders for a lower tier covered transaction for
~ a subaward, contract, or subcontract greater than $100,000 of federal funds at any tier are
subject to 15 C.F.R. part 28, “New Restrictions on Lobbying.” Applicants/bidders should
familiarize themselves with these provisions, including the certification requirement.
Therefore, applications for a lower tier covered transaction must include a Form CD-512,
“Certification Regarding Lobbying—Lower Tier Covered Transactions,” completed without

modification.

b. The Recipient shall include a term or condition in all lower tier covered transactions
(subawards, contracts, and subcontracts), that the Award is subject to subpart C of
2 C.F.R. part 1326, “Governmentwide Debarment and Suspension (Nonprocurement).”

¢. The Recipient shall include a statement in all lower tier covered transactions (subawards,
contracts, and subcontracts) exceeding $100,000 in federal funds, that the subaward,
contract, or subcontract is subject to 31 U.S.C § 1352, as implemented at 15 C.F.R. part 28,
regarding new restrictions on lobbying. The Recipient shall further require the
subrecipient, contractor, or subcontractor to submit a completed Form SF-LLL,
“Disclosure of Lobbying Activities,” regarding the use of non-federal funds for lobbying.
The Form SF-LLL shall be submitted within 15 days following the end of the calendar
quarter in which there occurs any event that requires disclosure or that materially affects
the accuracy of the information contained in any disclosure form previously filed. The
Form SF-LLL shall be submitted from tier to tier until received by the Recipient. The
Recipient must submit all disclosure forms received, including those that report lobbying
activity on its own behalf, to the Grants Officer within 30 days following the end of the
calendar quarter.

5. Minority-Owned Business Enterprise. DOC encourages Recipients to utilize minority- and
women-owned firms and enterprises in contracts under financial assistance awards. The
Minority Business Development Agency will assist Recipients in matching qualified minority
owned enterprises with contract opportunities. For further information contact:
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U.S. Department of Commerce

Minority Business Development Agency
1401 Constitution Avenue, N.W.
Washington, D.C. 20230

Website: www.mbda.gov/

Subaward and/or Contract to a Federal Agency.

The Recipient, subrecipient, contractor and/or subcontractor shall not subgrant or subcontract

any part of the approved Project to any agency or employee of DOC or other federal
department, agency, or instrumentality without the prior written approval of the Grants. Officer.

Requests for approval of such action must be submitted to the Project Officer who shall review
and make a recommendation to the Grants Officer. The Grants Officer shall make the final
determination and will notify the Recipient in writing of the final determination.

EDA Contracting Provisions for Construction Projects. The Recipient shall use the
“EDA Contracting Provisions for Construction Projects” as guidance in developing all
construction contracts. The “EDA Contracting Provisions for Construction Projects” lists
applicable EDA and other federal requirements for construction contracts.

M.  Property.

L.

Standards. With respect to any property acquired or improved in whole or in part with EDA
investment assistance under this Award, the Recipient shall comply with the property
management standards found in EDA’s regulations at 13 C.F.R. part 314. Property acquired or
improved in whole or in part by the Recipient under this Award may consist of real personal
property, including intangible property such as money, notes, and security interests. Any
inventory listings stipulated under the applicable uniform administrative requirements must be
submitted to the Grants Officer on Form CD-281, “Report of Government Property in

Possession of Contractor.”
Retention of Title.

a. The Government shall determine who retains title to all nonexpendable personal property
in accordance with 15 C.F.R. parts 14 or 24, as applicable. Use, management, and the
disposition of such property will be in accordance with the requirements set out at
15 C.F.R. parts 14 or 24, as applicable, and EDA’s regulations at 13 C.F.R. part 314.

b. Title to real property (whether acquired partly or wholly with federal funds) will vest with
the Recipient subject to the condition that the Recipient uses the real property for the
authorized purpose of the Project.

EDA’s Interest in Award Property.

a. Evidence of Title. Prior to the advertisement of bids or at such other time as EDA requires,
the Recipient must furnish evidence, satisfactory in form or substance to the Government,
that title to real property required for the Project (other than property of the United States

25

103




Item 3.

and as provided in 13 C.F.R. § 314.7(c)) is vested in the Recipient and that such
easements, rights-of-way, State or local government permits, long-term leases, or other
items required for the Project have been or will be obtained by the Recipient within an
acceptable time, as determined by the Government. All liens, mortgages, other
encumbrances, reservations, reversionary interests, or other restrictions on title or the
Recipient’s interest in the property must be disclosed to EDA. With limited exceptions set
forth in 13 C.F.R. § 314.6(b) or as otherwise authorized by EDA, Recipient-owned
property acquired or improved in whole or in part with EDA investment assistance must
not be used to secure a mortgage or deed of trust or in any way otherwise encumbered.

See 13 C.F.R. § 314.6.
. Recording EDA’s Interest in Property.

(i) For all Projects involving the acquisition, construction, or improvement of a
building, as determined by EDA, the Recipient shall execute and furnish to the
Government, prior to initial Award disbursement, a lien, covenant, or other
statement, satisfactory to EDA in form and substance, of EDA’s interest in the
property acquired or improved in whole or in part with the funds made available
under this Award. EDA may require such statement after initial Award
disbursement in the event that grant funds are being used to acquire such property.
The statement must specify the estimated useful life of the Project and shall include
but not be limited to the disposition, encumbrance, and the Federal Share
compensation requirements. See 13 C.F.R. §§ 314.1 and 314.8(a).

(ii) This lien, covenant, or other statement of the Government’s interest must be
perfected and placed of record in the real property records of the jurisdiction in
which the property is located, all in accordance with applicable law. EDA shall
require an opinion of counsel for the Recipient to substantiate that the document has
been properly recorded. See 13 C.F.R. § 314.8(b).

(iii) Facilities in which the EDA investment is only a small part of a larger project, as
determined by EDA, may be exempted from the requirements listed in paragraphs
M.3.b.(i) and (ii) above. See 13 C.F.R. § 314.8(c).

. The Recipient acknowledges that the Government retains an undivided equitable
reversionary interest in the property acquired or improved in whole or in part with grant
funds made available through this Award throughout the estimated useful life (as
determined by EDA) of the Project, except in applicable instances set forth in 13 C.F.R.
§ 314.7(c). See also 13 C.F.R. § 314.2(a).

. The Recipient agrees that in the event that any interest in property acquired or improved in
whole or in part with EDA investment assistance is disposed of, encumbered or alienated
in any manner, or no longer used for the authorized purpose(s) of the Award during the
Project’s estimated useful life without EDA’s written approval, the Government will be
entitled to recover the Federal Share, as defined at 13 C.F.R. § 314.5. If, during the
Project’s estimated useful life, the property is no longer needed for the purpose(s) of the
Award, as determined by EDA, EDA may permit its use for other acceptable purposes
consistent with those authorized by PWEDA and 13 C.F.R. chapter I1I.

See 13 C.F.R. § 314.3(b).
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e. For purposes of any lien or security interest, the amount of the Federal Share shall be the

portion of the current fair market value of any property (after deducting any actual and
reasonable selling and repair expenses incurred to put the property into marketable
condition) attributable to EDA’s participation in the Project. See 13 C.F.R. § 314.5.

The alienation of Award property includes sale or other conveyance of the Recipient’s
interest, leasing or mortgaging the property, or granting an option for any of the foregoing.

Insurance and Bonding.

a. Recipients that are Institutions of Higher Education, Hospitals, Other Non-Profit and

Commercial Organizations. The Recipient shall, at a minimum, provide the equivalent
insurance coverage for real property and equipment acquired with federal funds as
provided to property owned by the Recipient. Federally-owned property need not be
insured unless required by the terms and conditions of the award. See 15 C.F.R. § 14.31.

Recipients that are State and Local Governments. If the Award exceeds the simplified
acquisition threshold, EDA may accept the Recipient’s or subrecipient’s bonding policy
and requirements if EDA determines that the Federal Interest is adequately protected. If
not, the following minimum requirements shall apply:

() 4 bid guarantee from each bidder equivalent to five percent of the bid price. The
“bid guarantee™ shall consist of a firm commitment such as a bid bond, certified
check, or other negotiable instrument accompanying a bid as assurance that the
bidder will, upon acceptance of the proffered bid, execute such contractual
documents as may be required within the time specified;

(it) A performance bond on the part of the contractor for 100 percent of the contract

rice. A “performance bond” is one executed in connection with a contract to secure
fulfillment of all the contractor’s obligations under such contract; and

(iii) A payment bond on the part of the contractor for 100 percent of the contract price.
A “payment bond” is one executed in connection with a contract to assure payment
as required by law of all persons supplying labor and material in the execution of the
work provided for in the contract. See 15 C.F.R. § 24.36(h)

Leasing Restrictions. Leasing or renting of facilities or property is prohibited unless
specifically authorized by EDA. The Recipient agrees that any leasing or renting of any
facilities or property involved in this Project will be subject to the following:

a.

That said lease arrangement is consistent with the authorized general and special purpose
of the Award,;

That said lease arrangement is for adequate consideration; and

That said lease arrangement is consistent with applicable EDA requirements concerning
but not limited to nondiscrimination and environmental compliance.

Use of Eminent Domain Prohibited. The Recipient will use funds solely for the authorized
use of the Project. Pursuant to Executive Order 13406, “Protecting the Property Rights of the

American People,” the Recipient agrees::
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a. Not to use any power of eminent domain available to the Recipient (including the
commencement of eminent domain proceedings) for use in connection with the Project for
the purpose of advancing the economic interests of private parties; and

b. Not to accept title to land, easements, or other interests in land acquired by the use of any
power of eminent domain for use in connection with the Project for such purposes.

The Recipient agrees that any use of the power of eminent domain to acquire land, easements,
ot interests in land, whether by the Recipient or any other entity that has the power of eminent
domain, in connection with the Project without prior written consent of EDA is an
unauthorized use of the Project. If the Recipient puts the Project to an unauthorized use, the
Recipient shall compensate EDA for its fair share in accordance with 13 C.F.R. §§ 314.4 and
314.5, as same may be amended from time to time.

7. Disposal of Real Property.

a. If EDA and the Recipient determine that property acquired or improved in whole or in part
with EDA investment assistance is no longer needed for the original purpose(s) of this
Award, the Recipient must obtain approval from the Government to use the property in
other federal grant programs or in programs that have purposes consistent with those
authorized by PWEDA and 13 C.F.R. chapter III. See 13 C.F.R. § 314.3(b).

b. When property is not disposed of as provided in section M.7.a. above, the Government
shall determine final disposition and must be compensated by the Recipient for the Federal
Share of the value of the property, plus costs and interest, as provided in 13 C.F.R.
§314.4.

Environmental Requirements.

Environmental impacts must be considered by federal decision-makers in their decisions whether or
not to: (i) approve a proposal for federal assistance; (ii) approve the proposal with mitigation; or
(iii) approve a different proposal/grant having less adverse environmental impacts. Federal
environmental laws require that the funding agency initiate a planning process with early
consideration of potential environmental impacts that Project(s) funded with federal assistance may
have on the environment. The Recipient and any subrecipients shall comply with all environmental
standards, to include those prescribed under the following statutes and Executive Orders, and shall
identify to the awarding agency any impact the Award may have on the environment. In some
cases, the Grants Officer can withhold Award funds under a special award condition requiring the
Recipient to submit additional environmental compliance information sufficient to enable the
Department to make an assessment on any impacts that a Project may have on the environment.

1.  The National Environmental Policy Act of 1969 (42 U.S.C. § 4321 et seq.)
The National Environmental Policy Act (“NEPA”) and the Council on Environmental Quality
(“CEQ”) implementing regulations (40 C.F.R. parts 1500 — 1508) require that an
environmental analysis be completed for all major federal actions significantly affecting the
environment. NEPA applies to the actions of federal agencies and may include a federal
agency’s decision to fund non-federal projects under grants and cooperative agreements.
Recipients of federal assistance are required to identify to the awarding agency any impact an
award will have on the quality of the human environment and assist the agency to comply
with NEPA. Recipients may also be requested to assist EDA in drafting an environmental
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assessment if EDA determines an assessment is required. If additional information is required
during the period of the Award, funds can be withheld by the Grants Officer under a special
award condition requiring the Recipient to submit additional environmental compliance
information sufficient to enable EDA to make an assessment on any impacts that the Project

may have on the environment.

Environmental Quality Improvement Act of 1970, as amended (42 U.S.C.

§§ 4371 - 4375)
Federally-supported public works facilities and activities that affect the environment shall be

implemented in compliance with policies established under existing law.

Executive Order 12088, “Federal Compliance with Pollution Control Standards,”

(43 Fed. Reg. 47707, October 13, 1978), as amended
All necessary actions shall be taken for the prevention, control, and abatement of
environmental pollution with respect to federally-supported facilities and activities

Executive Order 11514, “Protection and Enhancement of Environmental Quality,”

(35 Fed. Reg. 4247, March 5, 1970), as amended
Federally-supported facilities and activities shall be maintained and directed to meet national

-environmental goals.

Executive Order 11593, “Protection and Enhancement of the Cultural Environment,”

(36 Fed. Reg. 8921, May 13, 1971), as amended
Federally-owned s1tes, structures, and objects of historical, architectural, or archaeological

significance shall be preserved, restored, and maintained.

Clean Air Act, Clean Water Act, and Executive Order 11738

Recipients must comply with the provisions of the Clean Air Act (42 U.S.C. § 7401 et seq.),
the Clean Water Act (42 U.S.C. § 1251 et seq.), and Executive Order 11738, and shall not use
a facility on the Environmental Protection Agency’s (“EPA”) List of Vzolatmg Facilities in
performing any Award that is nonexempt under 2 C.F.R. § 1532, and shall notify the EDA
Project Officer in writing if it intends to use a facility that is on EPA’s List of Violating
Facilities or knows that the facility has been recommended to be placed on the List.

The Safe Drinking Water Act of 1974, as amended (42 U.S.C. § 300f ef seq.)
This Act precludes federal assistance for any project that the EPA determines may
contaminate a sole source aquifer so as to threaten public health.

Executive Order 11988, “Floodplain Management,” (42 Fed. Reg. 26951, May 24, 1977)
and Executive Order 11990, “Protection of Wetlands,” (42 Fed. Reg. 26961,
May 24,1977)

Recipients must identify proposed actions in federally-defined floodplains and wetlands to
enable the agency to make a determination whether there is an alternative to minimize any

potential harm.

The Flood Disaster Protection Act of 1973, as amended (42 U.S.C. § 4002 ef seq.), and
regulations and guidelines issued thereunder by the U.S. Federal Emergency

Management Administration (“FEMA”) or by EDA
Flood insurance, when available, is required for federally-assisted construction or acquisition

in flood-prone areas.
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The Coastal Zone Management Act of 1972, as amended (16 U.S.C. § 1451 et seq.)
Fundeii projects must be consistent with a coastal State’s approved management plan for the
coastal zone.

The Coastal Barrier Resources Act, as amended, (16 U.S.C. § 3501 ef seq.)
Restrictions are placed on federal funding for actions within a Coastal Barrier System.

The Wild and Scenic Rivers Act, as amended, (16 U.S.C. § 1271 ef seq.)
This Act applies to awards that may affect existing or proposed components of the National
Wild and Scenic Rivers system.

The Fish and Wildlife Coordination Act, as amended, (16 U.S.C. § 661 ef seq.)
Requiring the evaluation the impacts to fish and wildlife from federally-assisted proposed
water resource development projects.

The Endangered Species Act of 1973, as amended, (16 U.S.C. § 1531 et seq.)

The Recipient must identify any impact or activities that may involve a threatened or
endangered species. Federal agencies have the responsibility to ensure that federal awards do
not adversely affect protected species or habitats and must conduct the required reviews under

the Endangered Species Act.

The Comprehensive Environmental Response, Compensation, and Liability Act of 1980
(“CERCLA?”) (42 U.S.C. § 9601 ef seq.), as amended by the Superfund Amendments and

Reauthorization Act of 1986 (42 U.S.C. § 9662 et seq.)

These requirements address responsibilities of hazardous substance releases, threatened
releases, and environmental cleanup. There is also a requirement to impose reporting and
community involvement requirements to ensure disclosure of the release or disposal of
regulated substances and cleanup of hazards.

The Resource Conservation and Recovery Act of 1976, as amended,

(42 U.S.C. § 6901 et seq.)
This Act regulates the generation, transportation, treatment, and disposal of hazardous wastes,

and also provides that Recipients of federal funds give preference in their procurement
programs to the purchase of recycled products pursuant to EPA guidelines.

Executive Order 12898, “Federal Actions to Address Environmental Justice in Minority
Populations and Low-Income Populations” (59 Fed. Reg. 7629, February 11,1994)
This Order identifies and addresses adverse human health or environmental effects of
programs, policies, and activities on low-income and minority populations.

The Lead-Based Paint Poisoning Prevention Act, as amended, (42 U.S.C. § 4821 ef seq.)
Use of lead-based paint in residential structures constructed or rehabilitated by the Federal
Government or with federal assistance is prohibited.

The Farmland Protection Policy Act, as amended, (7 U.S.C. §§ 4201 — 4209)
Projects are subject to review under this Act if they may irreversibly directly or indirectly
convert farmland, including forest land, pastureland, cropland, or other land, to

- nonagricultural use.
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20. The Noise Control Act of 1972, as amended, (42 U.S.C. § 4901 ef seq.)
Federally-supported facilities and activities shall comply with federal, State, interstate, and
local requirements respecting control and abatement of environmental noise to the same

extent that any person is subject to such requirements.

21. The Native American Graves Protection and Repatriation Act, as amended,

(25 U.S.C. § 3001 ef seq.)
This Act provides a process for returning certain Native American cultural items to lineal

descendants, culturally affiliated Indian Tribes, and Native Hawaiian organizations.

Compliance with Environmental Requirements. The Recipient agrees to notify the Grants
Officer of any environmental requirement or restriction, regulatory or otherwise, with which it must

comply. Before Project Closeout and final disbursement of Award funds, the Recipient further
agrees to provide evidence satisfactory to the Grants Officer that any required environmental
remediation has been completed: (1) in compliance with all applicable federal, State and local
regulations; and (2) as set forth in the applicable Lease, Finding of Suitability to Lease (“FOSL”),
Lease in Furtherance of Conveyance, Quitclaim Deed, or other conveyance instrument and any
amendments, supplements, or succeeding documents. Compliance with said laws or restrictions
shall be included in any contract documents for Project construction. The Recipient must certify

compliance before final disbursement of grant funds.

Miscellaneous Requirements,

1.  Criminal and Prohibited Activities.

a,

The Program Fraud Civil Remedies Act (31 U.S.C. §§ 3801-3812) provides for the
imposition of civil penalties against persons who make false, fictitious, or fraudulent
claims to the Federal Government for money (including grants, loans, or other benefits).

The Criminal False Claims Act and the False Statements Act (18 U.S.C. §§ 287 and 1001)
provide for criminal prosecution of a person who knowingly makes or presents any false,
fictitious, or fraudulent statements or representations or claims against the United States.
Such person shall be subject to imprisonment of not more than five years and shall be

subject to a fine.

The Civil False Claims Act (31 U.S.C. § 3729) provides that suits under this Act can be
brought by the Federal Government, or a person on behalf of the Federal Government, for

false claims under federal assistance programs.

The Copeland “Anti-Kickback” Act (18 U.S.C. § 874 and 40 U.S.C. § 276¢), prohibits a
person or organization engaged in a federally-supported Project from enticing an
employee working on the Project from giving up a part of his compensation under an
employment contract.

2. Foreign Travel.

a.

The Recipient shall comply with the provisions of the Fly America Act (49 U.S.C.
§ 40118). The implementing regulations of the Fly America Act are found at
41 CF.R. §§301-10.131 — 301-10.143.
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b. The Fly America Act requires that federal travelers and others performing federal
government-financed foreign air travel must use United States flag air carriers, to the
extent that service by such carriers is available. Foreign air carriers may be used only in
specific instances, such as when a United States flag air carrier is unavailable, or use of
United States flag air carrier service will not accomplish the agency’s mission.

c¢. Use of foreign air carriers may also be used only if bilateral agreements permit such travel

. pursuant to 49 U.S.C. § 40118(b). The Department is not aware of any bilateral
agreements that meet these requirements. Therefore, it is the responsibility of the

Recipient to provide the Grants Officer with a copy of the applicable bilateral agreement if

use of a foreign carrier under a bilateral agreement is anticipated.

d. Ifaforeign air carrier is anticipated to be used, the Recipient must receive prior approval
from the Grants Officer. When requesting such approval in accordance with the guidance

provided by 41 C.F.R. § 301-10.142, the Recipient must provide a “certification” the
Grants Officer with the following: (i) his or her name; (ii) dates of travel; (iii) the origin
and destination of travel; (iv) a detailed itinerary of travel; (v) the name of the air carrier
and flight number for each leg of the trip; (vi) and a statement explaining why the

Recipient meets one of the exceptions to the applicable regulations. If the use of a foreign

air carrier is pursuant to a bilateral agreement, the Recipient must provide the Grants
Officer with a copy of the agreement. The Grants Officer shall make the final
determination and notify the Recipient in writing. Failure to adhere to the provisions of
the Fly America Act will result in the Recipient not being reimbursed for any
transportation costs for which the Recipient improperly used a foreign air carrier.

American-Made Equipment and Products. Recipients are hereby notified that they are
encouraged, to the greatest extent practicable, to purchase American-made equipment and
products with funding provided under this Award.

Intellectual Property Rights.

Item 3.

a. Inventions. The intellectual property rights to any invention made by a Recipient under a

DOC Award are determined by the Bayh-Dole Act, as amended (Pub. L. No. 96-517), and
codified in 35 U.S.C. § 200 ef seq., except as otherwise required by law. The specific
rights and responsibilities are described in more detail in 37 C.F.R. part 401, and in the
particular, in the standard patent rights clause in 37 C.F.R. § 401.14, which is hereby
incorporated by reference into this Award.

(i) Ownership.

(a) Recipient. The Recipient has the right to own any invention it makes
(conceived or first reduced to practice) or that is made by its employees. The
Recipient may not assign its rights to a third party without the permission of
the Department unless it is to a patent management organization (i.e., a
university’s research foundation.) The Recipient’s ownership rights are subject
to the Federal Government’s nonexclusive paid-up license and other rights.

(b) Department. Ifthe Recipient elects not to own or does not elect rights or file a

patent application within the time limits set forth in the standard patent rights
clause, the Department may request an assignment of all rights, which is
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normally subject to a limited royalty free non-exclusive license for the
Recipient. The Department owns any invention made solely by its employees,
but may license the Recipient in accordance with the procedures in 37 C.F.R.

part 404.

(c) Inventor/Employee. If neither the Recipient nor the Department is interested in
owning an invention by a Recipient employee, the Recipient, with the written
concurrence of the Department’s Patent Counsel, may allow the
inventor/employee to own the invention subject to certain restrictions as
described in 37 C.F.R. § 401.9.

(d) Joint Inventions. Inventions made jointly by a Recipient and a Department
employee will be owned jointly by the Recipient and DOC. However, the
Department may transfer its rights to the Recipient as authorized by 35 U.S.C.
§ 202(e) and 37 C.F.R. § 401.10 if the Recipient is willing to patent and license
the invention in exchange for a share of “net” royalties based on the number of
inventors (e.g., 50-50 if there is one Recipient and Department employee). The
agreement will be prepared by the Department’s Patent Counsel and may
include other provisions, such as a royalty free license to the Federal
Government and certain other entities. The Recipient also is authorized to
transfer its rights to the Federal Government, which can agree to share royalties
similarly as described above (35 U.S.C. § 202(e)).

(ii) Responsibilities —iEdison. The Recipient has responsibilities and duties set forth in
the standard patent rights clause, which are not described below. The Recipient is
expected to comply with all the requirements of the standard patent rights clause and
37 C.E.R. part 401. Recipients of DOC Awards are required to submit their
disclosures and elections electronically using the Interagency Edison extramural
invention reporting system (iEdison) at www.iedison.gov. The Recipient may obtain
a waiver of this electronic submission requirement by providing DOC compelling
reasons for allowing the submission of paper copies of reports related to inventions.

. Patent Notification Procedures. Pursuant to Executive Order 12889, the Department is
required to notify the owner of any valid patent covering technology whenever the
Department or its Recipients, without making a patent search, knows (or has demonstrable
reasonable grounds to know) that technology covered by a valid United States patent has
been or will be used without a license from the owner. To ensure proper notification, if
the Recipient uses or has used patented technology under this Award without a license or
permission from the owner, the Recipient must notify the Grants Officer:

However, this notice does not necessarily mean that the Government authorizes and
consents to any copyright or patent infringement occurring under the financial assistance.

. Data, Databases, and Software. The rights to any work produced or purchased under a

DOC Award are determined by 15 C.F.R. §§ 14.36 or 24.34, as applicable. Such works
may include data, databases, or software. The Recipient owns any work produced or
purchased under a DOC Award subject to the Department’s right to obtain, reproduce,
publish, or otherwise use the work or authorize others to receive, reproduce, publish, or
otherwise use the data for Federal Government purposes. ,
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d. Copyright. The Recipient may copyright any work produced under a DOC Award
subject to the Department’s royalty-free, non-exclusive, and irrevocable right to
reproduce, publish or otherwise use the work or authorize others to do so for Federal
Government purposes. Works jointly authored by the Department and Recipient
employees may be copyrighted, but only the part authored by the Recipient is protected
under 17 U.S.C. § 105, which provides that works produced by Federal Government
employees are not copyrightable in the United States. If the contributions of the authors
cannot be separated, the copyright status of the joint work is questionable. On occasion,
the Department may ask the Recipient to transfer to the Department its copyright in a
particular work when the Department is undertaking the primary dissemination of the
work. Ownership of copyright by the Federal Government through assignment is
permitted under 17 U.S.C. § 105.

Increasing Seat Belt Use in the United States. Pursuant to Executive Order 13043,
Recipients should encourage employees and contractors to enforce on-the-job seat belt

policies and programs when operating company-owned, rented, or personally-owned vehicles.

Research Involving Human Subjects.

a. All proposed research involving human subjects must be conducted in accordance with
15 C.F.R. part 27, “Protection of Human Subjects.” No research involving human
subjects is permitted under this Award unless expressly authorized by special award
condition or otherwise authorized in writing by the Grants Officer.

b. Federal policy defines a human subject as a living individual about whom an investigator ‘

conducting research obtains (i) data through intervention or interaction with the
individual, or (ii) identifiable private information. Research means a systematic
investigation, including research development, testing and evaluation, designed to develop
or contribute to generalizable knowledge.

c. The Department s regulations at 15 C.F.R. part 27 require that Recipients maintain
appropriate policies and procedures for the protection of human subjects. In the event it
becomes evident that human subjects may be involved in carrying out the purpose(s) of

- this Award, the Recipient shall submit appropriate documentation to the PrOJect Officer
for approval This documentation may include:

(i) Documentation establishing approval of the Project by an institutional review board
(“IRB”) approved for government-wide use under Department of Health and Human
Services guidelines (see 15 C.F.R. § 27.103);

(i) Documentation to support an exemption for the Project under 15 C.F.R. § 27.101(b);

(iii) Documentation to support deferral for an exemption or IRB review under 15 C.F.R.
§27.118; or

~(iv) Documentation of IRB approval of any modification to a prior approved protocol or
to an informed consent form.

d. No work involving human subjects may be undertaken, conducted, or costs incurred or
charged for human subjects research until the appropriate documentation is approved in
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writing by the Grants Officer. Notwithstanding this prohibition, work may be initiated or
costs incurred or charged to the Project for protocol or instrument development related to

human subjects research.

Federal Employee Expenses. Federal agencies are generally barred from accepting funds
from a Recipient to pay transportation, travel, or other expenses for any federal employee
unless specifically approved in the terms of the Award. Use of Award funds (federal or non-
federal) or the Recipient’s provision of in-kind goods or services for the purposes of
transportation, travel, or any other expenses for any federal employee may raise appropriation
augmentation issues. In addition, DOC policy prohibits the acceptance of gifts, including
travel payments for federal employees, from Recipients or applicants regardless of the source.

Preservation of Open Competition and Government Neutrality Towards Government
Contractors’ Labor Relations on Federal and Federally-Funded Construction Projects.
Pursuant to Executive Order 13202, “Preservation of Open Competition and Government
Neutrality Towards Government Contractors’ Labor Relations on Federal and Federally-
Funded Construction Projects,” as amended by Executive Order 13208, unless the Project is
exempted under section 5(c) of the Order, bid specifications, Project-related agreements, or
other controlling documents for construction contracts awarded by Recipients or any
construction manager acting on their behalf, shall not:

a. Include any requirement or prohibition on bidders, offerors, contractors, or subcontractors
about entering into or adhering to agreements with one or more labor organizations on the

same or related construction Project(s); or

b. Otherwise discriminate against bidders, offerors, contractors, or subcontractors for
becoming or refusing to become or remain signatories or otherwise to adhere to
agreements with one or more labor organizations, on the same or other related

construction Project(s).

Minority Serving Institutions (“MSIs”) Initiative. Pursuant to Executive Orders 13256,
“President’s Board of Advisors on Historically Black Colleges and Universities,” 13230
“President s Advisory Commission on Educational Excellence for Hispanic Americans,” and
13270, “Tribal Colleges and Universities,” the Department is strongly committed to
broadening the participation of MSIs in its financial assistance programs. The Department’s
goals include achieving full participation of MSIs in order to advance the development of
human potential, strengthen the nation’s capacity to provide high-quality education, and
increase opportunities for MSIs to participate in and benefit from federal financial assistance
programs. The Department encourages all applicants and Recipients to include meaningful
participation of MSIs. Institutions eligible to be considered MSIs are listed on the U.S.

Department of Education’s website.

Research Misconduct. Scientific or research misconduct refers to the fabrication,
falsification or plagiarism in proposing, performing, or reviewing research, or in reporting
research results. It does not include honest errors or differences of opinion. The Recipient
organization has the primary responsibility to investigate allegations and provide reports to
the Federal Government. Funds expended on an activity that is determined to be invalid or
unreliable because of scientific misconduct may result in a disallowance of costs for which the
institution may be liable for repayment to the awarding agency. The Office of Science and
Technology Policy at the White House published in the Federal Register on December 6,
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2000 a final policy that addressed research misconduct (65 Fed. Reg. 76260). The policy was
developed by the National Science and Technology Council. The Department requires that
any allegation be submitted to the Grants Officer, who also will notify the OIG of such
allegation. Generally, the Recipient organization shall investigate the allegation and submit
its findings to the Grants Officer. The Department may accept the Recipient’s findings or
proceed with its own investigation. The Grants Officer shall inform the Recipient of the
Department’s final determination.

Publications, Videos, and Acknowledgment of Sponsorship. Publication of the results or
findings of a research Project in appropriate professional journals and production of video or
other media is encouraged as an important method of recording and reporting scientific
information. It is also a constructive means to expand access to federally-funded research.
The Recipient is required to submit a copy to the funding agency and when releasing
information related to a funded Project include a statement that the Project or effort

_undertaken was or is sponsored by DOC. The Recipient also is responsible for ensuring that

every publication of material (including Internet sites and videos) based on or developed
under an Award, except scientific articles or papers appearing in scientific, technical or
professional journals, contains the following disclaimer: “This [report/video] was prepared by
[Recipient name] under [Award number] from [name of operating unit], U.S. Department of
Commerce. The statements, findings, conclusions and recommendations are those of the
author(s) and do not necessarily reflect the views of the [name of operating unit] or the U.S.
Department of Commerce.” This disclaimer also applies to videos produced under DOC

Awards.

Care and Use of Live Vertebrate Animals. Recipients must comply with the Laboratory
Animal Welfare Act of 1966 (Pub. L. No. 89-544), as amended (7 U.S.C. § 2131 ef seq.)
(animal acquisition, transport, care, handling, and use in projects), and the implementing
regulations at 9 C.F.R. parts 1, 2, and 3; the Endangered Species Act (16 U.S.C.

§ 1531 et seq.); the Marine Mammal Protection Act (16 U.S.C. § 1361 et seq.) (taking
possession, transport, purchase, sale, export or import of wildlife and plants); the
Non-indigenous Aquatic Nuisance Prevention and Control Act (16 U.S.C. § 4701 ef seq.)
(ensure preventive measures are taken or that probable harm of using species is minimal if
there is an escape or release); and all other applicable statutes pertaining to the care, handling,
and treatment of warm blooded animals held for research, teaching, or other activities
supported by federal financial assistance. No research involving vertebrate animals is
permitted under any DOC Award unless authorized by the Grants Officer.

Homeland Security Directive. If the performance of this Award requires the Recipient to
have physical access to federal premises for more than 180 days or access to a federal
information system, personal identity verification procedures must be implemented. Any
items or services delivered under this Award shall comply with the Department’s personal
identity verification procedures that implement Homeland Security Presidential

Directive — 12,'FIPS PUB 201, and OMB Memorandum M-05-24. The Recipient shall insert

. this clause in all subawards or contracts when the subaward recipient or contractor is required

to have physical access to a federally-controlled facility or access to a federal information
system.
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Admmlstratwn Regulations.

a. This clause applies to the extent that this Award involves access to export-controlled

Item 3.

information or technology.

b. In performing this Award, the Recipient may gain access to export-controlled information
or technology. The Recipient is responsible for compliance with all applicable laws and
regulations regarding export-controlled information and technology, including deemed
exports. The Recipient shall establish and maintain throughout performance of this Award
effective export compliance procedures at non-DOC facilities. At a minimum, these
export compliance procedures must include adequate controls of physical, verbal visual,
and electronic access to export-controlled information and technology.

. Definitions.

(i) Deemed Export. The Export Administration Regulations (“EAR”) define a deemed
export as any release of technology or source code subject to the EAR to a foreign
national, both in the United States and abroad. Such release is “deemed” to be an
export to the home country of the foreign national. See 15 C.E.R. § 734.2(b)(2)(ii).

(i) Export-controlled information and technology. Export-controlled information and
technology subject to the EAR (15 C.F.R. §§ 730-774), implemented by the
Department’s Bureau of Industry and Security, or the “International Traffic In Arms
Regulations” (“ITAR”) (22 C.F.R. §§ 120-130), implemented by the Department of
State, respectively. This includes but is not limited to dual-use items, defense
articles and any related assistance, services, software, or technical data as defined in

the EAR and ITAR.

. The Recipient shall control access to all export-controlled information and technology that
it possesses or that comes into its possession in performance of this Award, to ensure that
access is restricted, or licensed, as required by applicable federal laws, Executive Orders,

or regulations.

. Nothing in the Terms and Conditions of this Award is intended to change, supersede or
waive the requirements of applicable federal laws, Executive Orders, or regulations.

The Recipient shall include this subsection entitled “Compliance with Department of
Commerce Bureau of Industry and Security Export Administration Regulations,”
including this subparagraph (f), in all lower-tier transactions (sub-awards, contracts, and
subcontracts) under this Award that may involve access to export-controlled information

technology.
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APPENDIX

THE FOLLOWING REFERENCE MATERIALS AND FORMS ARE AVAILABLE ONLINE:
1. 2 C.F.R. part 220 (codifying OMB Circular A-21, “Cost Principles for Educational Institutions”)

2. 2 C.F.R.part 225 (codifying OMB Circular A-87, “Cost Principles for State, Local and Indian Tribal
Governments™) :

2 C.F.R. part 230 (codifying OMB Circular A-122, “Cost Principles for Nonprofit Organizations™)

2 C.F.R. part 1326, “Non-Procurement Debarment and Suspension”

13 C.F.R. chapter III (EDA’S regulations)

o v oA W

15 C.F.R. part 14, “Uniform Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals, Other Non-Profit and Commercial Organizations”
(codifying OMB Circular A-110)

7. 15 C.F.R. part 24, “Uniform Administrative Requirements for Grants and Cooperative Agreements to
State and Local Governments”

8. 15 C.F.R part 4, “Disclosure of Government Information”
9. 15 C.F.R. part 27, “Protection of Human Subjects”
10. 15 C.F.R. part 28, “New Restrictions on Lobbying”

11. 15 C.F.R. part 29, “Government-wide Requirements for Drug-Free Workplace (Financial
Assistance)”

12. 48 C.F.R. part 31, “Contract Cost Principles and Procedures”
13.  OMB Circular A-102, “Grants and Cooperative Agreements with.State and Local Governments”

14. OMB Circular A-133, “Audits bf States, Local Governments and Nonprofit Organizations,” and the
related Compliance Supplement

To access EDA’s regulations, visit EDA’s Internet website at

www.eda.gov/InvestmentsGrants/Lawsreg.xml.

To access the Code of Federal Regulations (C.F.R.), visit the Government Printing Office’s Internet
website at hitp.//ecfr. gpoaccess.gov/cgi/t/text/text-idx? c=ecfr&tpl=%2Findex.ipl.

To access the OMB Circulars, visit OMB’s Internet website at
www.whitehouse. gov/omb/circulars/index. hitml.

To access the Davis Bacon wage rate determinations, visit the Department of Labor’s Internet website at
www.wdol.gov/.
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EDA FORMS:

1.
2
3
4.
5
6
7

8.

Form CD-281, “Report of Government Property in Possession of Contractor”

Form CD-451, “Amendment to Financial Assistance Award’

Form CD-346, “Identification - Applicant for Funding Assistance”

Form SF-269, “Financial Status Report” |

Form SF-270, “Request for Advance or Reimbursement” (with Instructions)

Form SF-271, “Outlay Report and Request for Reimbursement for Construction Programs”
Form SF-272, “Federal Cash T mnséctz'on Report”

Form SF-LLL, “Disclosure of Lobbying Activities”

To access Department of Commerce forms (“CD”), visit the Department’s Internet website at
http./focio.os.doc.gov/ITPolicyandPrograms/Electronic_Forms/index. htm.

To access the Standard Forms (“SF"), visit the General Services Administration’s Internet website at

www.gsa. gov/Portal/gsa/ep/formslibrary.do? formType=SF.
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UNITED STATES DEPARTMENT OF COMMERCE
ECONOMIC DEVELOPMENT ADMINISTRATION

SUMMARY OF EDA CONSTRUCTION STANDARDS

Item 3.

A REFERENCE TOOL FOR CONSTRUCTION INVESTMENTS
MADE UNDER SECTIONS 201 OR 209 OF THE
PUBLIC WORKS AND ECONOMIC DEVELOPMENT ACT OF 1965,
AS AMENDED (42 U.S.C. § 3121 ET SEQ.)

OCTOBER 2007
(as amended on November 28, 2007)
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L PURPOSE AND SCOPE OF THIS SUMMARY
A. PURPOSE

1. This “Summary of EDA Construction Standards” (hereinafier referred to as “Summary”)
describes the procedures for compliance, reporting, and record-keeping, and
administrative requirements that apply to construction investments made by the
Economic Development Administration (“EDA”) under sections 201 or 209 (42 U.S.C.
§§ 3141 and 3149) of the Public Works and Economic Development Act of 1965, as
amended (42 U.S.C. § 3121 et seq.) (“PWEDA”).

2. Terms and Conditions. Form CD-450, “Financial Assistance Award,” (the “Award”),
executed by EDA and the recipient, together with the EDA-approved project budget and
scope of work, standard terms and conditions, special award conditions, and all
applicable federal statutory and regulatory requirements as incorporated by reference,
constitute the complete requirements, hereinafter referred to as the “Terms and
Conditions,” applicable to the EDA investment. This Summary is designed to help
clarify these requirements. In the event that any term or provision in this Summary
conflicts with or is inconsistent with any provision contained in the Terms and
Conditions, the provisions of the Terms and Conditions are controlling.

B. SCOPE

1. This Summary applies to all Awards for construction projects and is based on the Office
of Management and Budget’s (“OMB”’) administrative and programmatic requirements
for federal grants as set forth in applicable OMB Circulars, and in the following
regulations published in the Code of Federal Regulations (“C.FR.”):

(a) 13 C.F.R. chapter Il (Economic Development Administration, Department of
Commerce);

(b) 15 C.F.R. part 14 (Uniform Administrative Requirements for Grants and
Agreements with Institutions of Higher Education, Hospitals, other Non-Profit
and Commercial Organizations);

(¢) 15 C.F.R. part 24 (Uniform Administrative Requirements for Grants and
Cooperative Agreements to State and Local Governments);

(d) 2 C.F.R. part 220 (OMB Circular A-21, Cost Principles for Educational
Institutions);

(e) 2 C.F.R. part 225 (OMB Circular A-87, Cost Principles for State, Local and
Indian Tribal Governments); and

® 2 C.F.R. part 230 (OMB Circular A-122, Cost Principles for Nonprofit
Organizations), each as amended from time to time.

2. This Summary supplements the requirements set out in PWEDA, EDA’s regulations at
13 C.F.R. chapter IlI, the Terms and Conditions of the Award, and the applicable
OMB Circulars listed in the Appendix to this Summary and the hyperlinks set out therein
(see section IX.). This Summary should be used as a reference tool to implement various
requirements that apply to EDA construction investments made under sections
201 or 209 of PWEDA (42 U.S.C. §§ 3141 and 3149). This Summary is not a
comprehensive source of information. In addition to PWEDA, a list of primary sources
of legal requirements is set out above in section LB.1. See also section IX. (Appendix) of
this Summary.
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DEPARTMENT OF COMMERCE AND EDA POLICIES

A. As a federal agency, EDA is obligated to promulgate regulations and establish policies and

procedures applicable to recipients of EDA investments to:

1. Ensure compliance with applicable federal requirements;
2. Safeguard the public’s interest in the grant assets; and
3. Promote the effective use of grant funds in accomphshmg the purpose(s) for which they

were awarded.

. EDA or the Department of Commerce (the “Department” or “Departmental””) may issue

changes from time to time to EDA’s regulations and other requirements and policies that
apply to the Award. Such changes may upon occasion increase administrative or
programmatic flexibility in administering the Award. The implementation of any such
regulatory, administrative or programmatic change in administering the Award must have
prior EDA written approval.

. EDA’s policy is to administer all Awards uniformly; however, there may be special

circumstances that warrant a variance. To accommodate these circumstances and to
gncourage innovative and creative ways to address economic development problems, EDA
may consider requests for variances to the procedures set out in this Summary if they do not
conflict with applicable federal statutory and regulatory requirements, are consistent with the
goals of EDA’s programs, and make sound economic and financial sense.

REQUIREMENTS APPLICABLE TO EDA INVESTMENTS
A. GRANT RECIPIENT AS TRUSTEE

The recipient of an EDA investment holds grant funds and any EDA-funded project property
in trust for the purpose(s) for which the Award was made. The recipient’s obligation to the
Federal government continues for the estimated useful life of the project, as determined by
EDA, during which EDA retains an undivided equitable reversionary interest (the “Federal
Interest”) in the property improved, in whole or in part, with the EDA investment.

See 13 C.FR. § 314.2.

If EDA determines that the recipient fails or has failed to meet this obligation, the agency
may exercise any rights or remedies with respect to its Federal Interest in the project.
However, EDA’s forbearance in exercising any right or remedy in connection with the
Federal Interest does not constitute a waiver thereof.

B. THE RECIPIENT’S RESPONSIBILITIES

1. The recipient is responsible for complying with all federal laws (and the regulations
issued thereunder), federal, Departmental and EDA policies, Executive Orders, and OMB
Circulars, as referenced in the Terms and Conditions, each as may be amended from time
to time. These statutes, regulations, policies, Executive Orders and OMB Circulars may
include administrative and audit requirements, federal cost principles, programmatic
requirements, financial requirements, and property management requirements.

See 13 C.F.R. § 302.6. The recipient is responsible for the design, bidding, construction,
and operation of the project to ensure compliance with all grant requirements, including

those set out at 13 C.F.R. part 305.
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2. Inorder to facilitate timely implementation, EDA may accept the recipient’s certification,
accompanied by evidence satisfactory to EDA, that it meets the requirements for
receiving the Award and that it will comply with its Terms and Conditions. ‘

See 13 C.F.R. § 302.15. EDA also may require the recipient submit specific
certifications for critical issues, such as major procurement and costs claimed in requests
for disbursement of grant funds. EDA will monitor project progress and compliance with
the Terms and Conditions through the:

(a) Recipient’s written reports, -

(b)  Review of the recipient’s records during EDA visits to the project 31te,

(c) Department’s Office of Inspector General audits; and

(d)  Single or program-specific audit conducted in accordance with OMB Circular
A-133, “Audits of States, Local Governments, and Non-Profit Organizations,”
and the related Compliance Supplement. See section VIILA. of this Summary.

3. During the construction period, the recipient is responsible for:

(a) Monitoring project progress and reporting progress to EDA;

(b)  Providing for adequate construction inspection;

(©) Paying costs incurred for the project promptly; and

(d)  Monitoring contractors’ compliance with applicable local, State and federal
requirements.

4. After construction is completed, the recipient is responsible for submitting close-out
documentation and properly administering, operating and maintaining the project for its
estimated useful life, as determined by EDA and as set forth in the Terms and Conditions.
See 13 C.F.R. § 302.12.

5. Failure to satisfy any Term or Condition may result in disallowance of costs, or
suspension or termination of the Award and recovery of grant funds. In addition, such
failure may have a negative impact on the recipient’s ability to receive future funding
from the Department. See 13 C.F.R. § 302.18. In particular, the project development
time schedule, a Term of the Award, can be extended only through the recipient’s written
request for an amendment to the Award and written approval by EDA. See 13 C.F.R.

§ 302.7. The Terms and Conditions of the Award place the recipient on notice that the
grant may be suspended for not proceeding in accordance with the EDA-approved time
schedule set out in the Award. No disbursement of EDA funds is permitted when a
project has exceeded the EDA-approved time schedule, unless EDA has given written
approval to a time schedule extension. See 13 C.F.R. § 305.9 regarding project phasing
and investment disbursement.

C. EMINENT DOMAIN

In making a discretionary award for a construction project, EDA considers the policy on
eminent domain set out in Executive Order 13406, “Protecting the Property Rights of the
American People.” The Terms and Conditions of the Award include appropriate provisions
to ensure that the recipient has agreed:

1. Not to use any power of eminent domain available to the recipient (including the
commencement of eminent domain proceedings) for use in connection with the project
for the purpose of advancing the economic interests of private parties;

2. Not to accept title to land, easements or other interests in land acquired by the use of any
power of eminent domain for use in connection with the project for such purposes; and

3
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3. Any use of the power of eminent domain to acquire land, easements, or other interests in
land, whether by the recipient or any other entity that has the power of eminent domain,
in connection with the project without prior written consent of EDA is an unauthorized
use of the project. If the recipient puts the project to an unauthorized use, the recipient
will be required to compensate EDA for its fair share in accord with 13 C.F.R.

§§ 314.4 and 314.5, and 15 C.F.R. §§ 14.32 or 24.31, as applicable.

D. RECORD-KEEPING REQUIREMENTS

The recipient is responsible for maintaining records that document compliance with the
Terms and Conditions of the Award. At a minimum, the recipient’s records must contain
documentation that fully discloses:

The amount and disposition of the EDA investment assistance;

All project expenditures and procurement actions;

The total cost of the project that the Award funds;

The amount and nature of the portion of project costs provided by non-EDA sources;
Contractor compliance with applicable federal requirements; and

Such other records as EDA determines will facilitate an effective audit.

OV L

The recipient is responsible for retaining records for the time frame specified in the Terms
and Conditions. See 13 C.F.R. § 302.14. See also 15 C.F.R. §§ 14.50-14.53 or
§§ 24.40-24.42, as applicable.

E. THE FINANCIAL ASSISTANCE AWARD

The recipient should pay particular attention to the following provisions of the Award:

1. Description of Project. The description of the project in the Award, together with more
detailed information provided in the Award application, determines and defines the
scope(s) of work to be funded under the Award. ‘

2. Federal Requirements. The listed federal requirements describe applicable
administrative or programmatic obligations for which the recipient is responsible.
Critical documents are listed in section IX. (Appendix) of this Summary. These
publications provide important information on requirements regarding procurement,
record-keeping, eligible project costs and other administrative or programmatic issues.

3. Standard Terms and Conditions. The standard terms and conditions are applicable to all
EDA-assisted construction projects.

4. Special Award Conditions. The special award conditions may contain conditions that
must be satisfied prior to advertisement for bids, start of construction, or disbursement of
Award funds, as well as conditions unique to the Award that are ongoing for the
estimated useful life of the project.

F. FINANCIAL REPORTING

1. Semiannual financial reports. Any recipient whose Award has not been fully disbursed
is required to submit Form SF-269, “Financial Status Report’ to EDA semiannually to
report on the status of unreimbursed obligations. This report will provide information on
the amount of allowable project expenses that have been incurred, but not claimed for
reimbursement by the recipient. The first report shall be as of March 30 of each year and
shall be submitted to EDA no later than April 30 of each year, and the second report shall
be of September 30 of each year and shall be submitted to EDA no later than October 30

4
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of each year. Instructions for completing and submitting Form SF-269 will be furnished
to the recipient at least 60 days before the report is due.

2. Final financial report. The recipient must submit a final financial report using Form SF-
269 within 90 days of the expiration date of the Award (or from the date the recipient
accepts the project from the contractor, whichever occurs earlier).

3. Noncompliance with financial reporting requirements. Noncompliance with these
requirements will result in the suspension of disbursements under the Award. Financial
reports are to be submitted to the Project Officer.

G. MONITORING AND REPORTING PROJECT PROGRESS

1. Quarterly performance reports.

(a) Quarterly performance reports must be submitted in accordance with the
procedures set out in 15 C.F.R. parts 14 or 24, as applicable, and as indicated
below. Failure to submit required reports in a timely manner may result in the
withholding of payments under the Award; deferral of processing of new awards,
amendments or supplemental funding pending the receipt of the overdue report(s);
or the establishment of an account receivable for the difference between the total
federal share of outlays last reported and the amount disbursed.

See 13 C.F.R. § 302.18(a)

(b)  Unless otherwise specified in the Award, the quarterly performance report will
contain the following information for-each project program, function, or activity:

(i) A comparison of planned and actual accomplishments according to the
timetable or list of project objectives in the Award,;

(i)  An explanation of any delays or failures to meet the project timetable or
project goals; and

(iii)  Any other pertinent information including, when appropriate, analysis, and
explanation of cost overruns or high unit costs.

(c) Quarterly performance reports shall be submitted for each calendar quarter to the
Project Officer. Each performance report will be due not later than January 15,
April 15, July 15, and October 15 for the immediate previous quarter. The final
project performance report shall be submitted to EDA no more than 90 days after
the project closeout date. This reporting requirement begins with the recipient’s
acceptance of the Award and ends when EDA approves project closeout.
See 15 C.F.R. §§ 14.51 or 24.40, as applicable.

The recipient shall submit quarterly performance reports to the Project Officer in
hardcopy or electronically as specified in the special award conditions.

See 15 C.F.R. §§ 14.51 or 24.40, as applicable.

2. Interim performance reporting. Events may occur that have significant impact upon the
project, including delays or adverse conditions that may materially affect the ability of
the recipient to attain project objectives within established time periods or meet the
project development time schedule. The recipient must disclose such problems to EDA
in the most expedient way possible and then, if initial notification was not made in
writing, report the event in writing, including a statement of the action contemplated, and
any federal assistance needed to resolve the situation. If budget changes are required, the

5
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recipient must submit a written budget revision request. See 15 C.F.R. §§ 14.25(h) or
24.30(c)(2), as applicable. Any changes made to the project without EDA’s prior
approval are made at the recipient’s risk of nonpayment of costs, suspension, termination,
or other applicable EDA action. See 13 C.F.R. § 302.7.

3. Government Performance and Results Act reporting. In addition to quarterly
performance reports, EDA may require the recipient to report on project performance
beyond the project closeout date for Government Performance and Results Act (GPRA)
purposes. Inno case shall the recipient be required to submit any report more than 10
years after the project closeout date. Data used by the recipient in preparing reports shall
be accurate and from independent sources whenever possible. See 13 C.F.R. § 302.16.

PRE-CONSTRUCTION REQUIREMENTS
A. ENVIRONMENTAL COMPLIANCE

EDA undertakes environmental reviews of projects in accordance with the requirements of
the National Environmental Policy Act of 1969, as amended (Pub. L. No. 91-190; 42 U.S.C.
§ 4321 et seq., as implemented under 40 C.F.R. chapter V) (“NEPA”), and all other federal
environmental statutes, regulations and Executive Orders, as listed in the Terms and
Conditions of the Award. These authorities include the implementing regulations of NEPA,
which require EDA to provide public notice of the availability of project-specific
environmental documents, such as environmental impact statements, environmental
assessments, findings of no significant impact, and records of decision, to the affected or
interested public, as specified in 40 C.F.R. § 1506.6(b). The recipient must pay special
attention to and comply with any special environmental conditions in the Award.

See 13 CF.R. § 302.1.

. CIVIL RIGHTS COMPLIANCE

In accordance with the following authorities, discrimination is prohibited by a recipient or
“Other Party” (as defined in 15 C.F.R. § 8.3(1) and 13 C.F.R. § 302.20(b)) with respect to a
project receiving EDA investment assistance under PWEDA:

1. Title VI of the Civil Rights Act of 1964, as amended (Pub. L. No. 88-352, 42 U.S.C.
§ 2000d et seq.), and the Department’s implementing regulations at 15 C.F.R. part &;

2. Title IX of the Education Amendments of 1972 (20 U.S.C. § 1681 et seq.) prohibiting
discrimination on the basis of sex under federally-assisted education programs or
activities;

3. Pub. L. No. 92-65, 42 U.S.C. § 3123 (proscribing discrimination on the basis of sex in
EDA assistance provided under PWEDA) and Pub. L. No. 94-369, 42 U.S.C. § 6709
(proscribing discrimination on the basis of sex under the Local Public Works Program),
and the Department’s implementing regulations at 15 C.F.R. §§ 8.7-8.15;

4. Section 504 of the Rehabilitation Act of 1973, as amended (Pub. I.. No. 93-112,

29 U.S.C. § 794), and the Department’s implementing regulations at 15 C.F.R. part 8b;

5. The Age Discrimination Act of 1975, as amended (Title III of Pub. L. No. 94-135,

42 U.S.C. § 6101 ef seq.), and the Department’s implementing regulations found at
15 C.F.R. part 20,

6. The Americans with Disabilities Act of 1990 (42 U.S.C. § 12101 et seq.) prohibiting
discrimination on the basis of disability under programs, activities, and services provided
or made available by State and local governments or instrumentalities or agencies thereto,
as well as public or private entities that provide public transportation; and
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7. Other federal statutes, regulations and Executive Orders, as applicable. See generally
13 C.F.R. § 302.20. :

Consistent with 15 C.F.R. §§ 14.44(b) or 24.36(6), as applicable, the recipient and any
subrecipient will take all necessary affirmative steps to ensure that minority firms, women’s
business enterprises, and labor surplus area firms are used when possible.

C. START OF CONSTRUCTION

1. Early construction starts. The recipient must make a written request to EDA for early
construction start permission. In order for project costs to be eligible for EDA
reimbursement, EDA must determine that the award of all contracts necessary for design
and construction of the project facilities is in compliance with the Terms and Conditions.
If construction commences prior to EDA’s determination, the recipient proceeds at its own
risk until EDA’s review and concurrence. See 13 C.F.R. § 305.11.

2. Delayed construction starts. The following requirement is applicable to all EDA-assisted
construction projects: If significant construction (as determined by EDA) is not
commenced within two years of the approval of the project or by the date estimated for
start of construction in the grant Award (or the expiration of any extension granted in
writing by EDA), whichever is later, the EDA grant will be automatically suspended and
may be terminated if EDA determines, after consultation with the recipient, that
construction to completion cannot reasonably be expected to proceed promptly and
expeditiously. See also sections VIL.B. and F. of this Summary.

D. PROJECT MANAGEMENT CONFERENCE

1. Shortly after approval of the Award, EDA may contact the recipient to arrange a project
management conference. The purpose of the project management conference is to
explain to the recipient its post-approval responsibilities for administration of the Award
and applicable federal requirements.

2. Whenever practicable, the project management conference should be held when and
where appropriate EDA regional office personnel will be available. The recipient's
authorized representative, architect/engineer, attorney and possibly the recipient’s
financial representative should attend.

E. ARCHITECT/ENGINEER SERVICES

1. The architect/engineer agreement shall provide for all services required by the recipient
for the design and engineering phases of the project. Appropriate standards or guidance
developed by professional organizations, such as the American Consulting Engineers
Council (“ACEC”), American Society of Civil Engineers (“ASCE”), National Society of
Professional Engineers (“NSPE”), or the American Institute of Architects (“AIA”), may
be used where the recipient does not have standard procurement or contracting
documents.

2. The architect/engineer agreement shall cover all services necessary for the successful
execution of the project including consultations, surveys, soil investigations, supervision,
travel, “as-built” or record drawings, arrow diagram (“CPM/PERT”) where applicable,
and incidental costs. Regardless of who furnishes the construction inspector, the
architect/engineer shall be held responsible for making sufficient visits to the project site
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to ensure that the work proceeds in accordance with the approved plans and
specifications.

3. The recipient must select the architect/engineer in accordance with the procurement
standards set forth in 15 C.F.R. parts 14 or 24, as applicable. Unless EDA has approved a
different type of award, the compensation to the architect/engineer for basic services
must be either a fixed price or a cost reimbursement with an agreed maximum to be
eligible for EDA participation. The amount of EDA participation will be based on
EDA’s determination (subject to audit) that the compensation is reasonable. The “cost-
plus-a-percentage-of-cost” and “percentage of construction cost” methods of contracting
are specifically prohibited. See 15 C.F.R. §§ 14.44(c) or 24.36(f)(4), as applicable.

4. All architect/engineer contracts awarded by recipients shall include a provision to the
effect that the recipient, EDA, the Comptroller General of the United States, the
Departmental Inspector General, or any of their duly authorized representatives, shall
have access to any paper or electronic documents, books, correspondence, and records of
the architect/engineer (which are pertinent to the Award) to verify the recipient’s
compliance with Award requirements. See 13 C.F.R. § 302.14.

5. The recipient must require the architect/engineer to maintain all records for at least three
(3) years after the recipient makes final payment and all pending matters are closed.
See 15 C.E.R. §§ 14.53(b) or 24.36(i)(11), as applicable.

SERVICES PERFORMED BY RECIPIENT’S OWN FORCES

The recipient may have a portion or all of the design, construction, inspection, legal services,
or other work or services in connection with the project performed by personnel who are
employed by the recipient either full-time or part-time (“force account construction”).

See 13 C.F.R. § 305.7.

EDA may approve the use of “force account construction” subject to the following
conditions:

1. The services are routinely performed by the recipient for all construction projects
performed by the recipient;

2. The recipient has a special skill required for the construction of the project;

3. The recipient has made all reasonable efforts to obtain a contractor, but has failed to do
so because of uncontrollable factors such as the remoteness of the project site or an
overabundance of construction work in the region; or

4. The recipient demonstrates substantial cost savings.

“Force account construction” may be considered an eligible cost for EDA reimbursement if
the work or services performed are in conformance with OMB Circulars A-122

(“Cost Principles for Nonprofit Organizations™), A-21 (“Cost Principles for Educational
Institutions™), or A-87 (“Cost Principles for State, Local and Indian Tribal Governments”),
as applicable. See 2 C.F.R. parts 230, 220, or 225, as applicable.

. TRIBAL EMPLOYMENT RIGHTS ORDINANCES

In accordance with Departmental policy, EDA recognizes Tribal Employment Rights
Ordinances (“TEROs”), which may provide for preferences in contracting and employment,
in connection with its financial assistance awards. Tribal ordinances requiring preference(s)
in contracting, hiring, and firing and the payment of a TERO fee generally are allowable
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provisions under federal awards granted to American Indian and Alaska Native tribal
governments. The payment of the TERO fee, which supports the tribal employment rights
office to administer the preferences, should generally be allowable as an expense that is
“necessary and reasonable for proper and efficient performance and administration” of an
Award, as provided under the applicable cost principles set out in 2 C.F.R. part 225.

H. LAND, EASEMENTS AND RIGHTS OF WAY

1. Except as provided in 13 C.F.R. § 314.6(b) or as otherwise authorized by EDA, recipient-
owned property acquired or improved in whole or in part with investment assistance must
not be used to secure a mortgage or deed of trust or in any way otherwise encumbered.

2. The recipient must disclose to EDA all encumbrances. EDA will not accept any
encumbrance that interferes with the construction, intended use, operation or maintenance
of the project during its estimated useful life. See 13 C.F.R. § 314.7. Prior to the
advertisement of bids or at such other time as EDA requires, the recipient must furnish
evidence, satisfactory in form and substance to EDA, that title to real property needed for
the project is vested in the recipient and that it has obtained any rights-of-way, easements,
State or local government permits, long-term leases or other property interests required
for the project.

I. RELOCATION ASSISTANCE

The provisions of the Uniform Relocation Assistance and Real Property Acquisition Policies
Act 0f 1970, as amended (Pub. L. No. 91-646, 42 U.S.C. § 4601 ef seq.) (the “Uniform
Act”), apply to all recipients of EDA investment assistance.

The Uniform Act provides assistance to persons, businesses, or farm operations affected by
the acquisition, rehabilitation or demolition of real property acquired for a project financed
wholly or in part with federal assistance funds. It also requires compliance with specific
guidelines pertaining to reimbursable costs incidental to such land acquisition. Recipients
are required to comply fully with the intent of the Uniform Act and to provide evidence of
such compliance if requested. See 13 C.F.R. § 302.5.

J. EDA REVIEW OF PLANS AND SPECIFICATIONS

1. The recipient (with the assistance of its architect/engineer) is responsible for the accuracy
and completeness of the design, dimensions, details, proper selection of materials,
compliance with local building codes or ordinances, and is expected to use the
“EDA Contracting Provisions for Construction Projects,” which provides a list of
applicable EDA and other federal requirements as guidance in developing all
construction contracts.

2. Plans, specifications, and related documents must be submitted for EDA review and
concurrence prior to advertising for bids. EDA’s review is to ensure compliance with the
Terms and Conditions of the Award and does not attest to the accuracy of design,
dimensions, details, proper selection of materials, nor compliance with local building
codes or ordinances. This responsibility rests with the recipient.

EDA’s review is intended to confirm that:

(a)  The project as designed complies with the scope of work as described in the
project application and in the Award,
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(b) Deductive alternates, if used, are taken in a specific order as shown in the bid
documents;

(c) Any non-EDA funded work, if included, is identified so separate project progress
and separate project costs can be determined; and

(d)  The EDA project number and applicable EDA participation appears on the cover
of all contract drawings and on the face sheet of the specification document(s).

EDA also will review for acceptability after advertising but before award of the contract
if

(a) The procurement is expected to exceed the simplified acquisition threshold
(currently set at $100,000) and is to be awarded without competition after one bid
or offer is received in response to a solicitation;

(b) The proposed award is more than the simplified acquisition threshold and is to be
awarded to other than the apparent low bidder under a sealed bid procurement;

(c) A proposed contract modification changes the scope of a contract or increases the
contract amount by more than the simplified acquisition threshold;

(d)  The recipient’s procurement procedures or operations fail to comply with the
procurement standards set out in the Award; or

(e) The procurement, which is expected to exceed the simplified acquisition
threshold, specifies a “name brand” product.

Until EDA has reviewed and concurred with the recipient’s proposed contracts and
related documents and determined they comply with the Terms and Conditions, the
recipient will be proceeding at its own risk regarding the eligibility of any costs incurred.
See 13 C.F.R. § 305.11.

K. NON-EDA WORK

If the recipient plans to include both EDA-funded and non-EDA-funded work in a single
contract, the following requirements apply:

L.
2.

Where a proposed contract includes EDA-funded and non-EDA-funded scope(s) of work, the

The plans and specifications must clearly define and separate costs included in the EDA

project scope of work from other costs;
The recipient may offer for bid and award work in addition to the EDA project, provided

the:

(a) recipient understands that EDA will participate only in the EDA-approved
project; and
(b) additional work does not adversely affect the original intent or economic impact

of the EDA-approved project;

Plans and specifications must be drawn so that the EDA project is clearly identifiable at

all times during construction; and
Bid underruns cannot be applied to fund work that is not a part of the EDA project. It is

~ the responsibility of the recipient to pay in full for all additional work beyond the scope

of the EDA project. See 13 C.F.R. § 305.10.

contract will normally be awarded to the lowest bidder on all the work. EDAs participation
will be determined based on the bid price for the lowest qualified bid for the EDA-funded
scope of work. The recipient must include pertinent information with the contract award
documentation prior to submitting it for EDA concurrence.

10
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L. ALTERNATE CONSTRUCTION PROCUREMENT METHODS

1. Recipients may use alternate construction procurement methods to the traditional
design/bid/build procedure (including lump sum or unit price-type construction
contracts). These methods include but are not limited to construction management at-risk
and force account. If an alternate method is used, the recipient shall submit to EDA for
approval a construction services procurement plan and the recipient must use a design
professional to oversee the process. See 13 C.F.R. § 305.6.

2. Ifthe recipient elects to use the force account method, EDA will furnish specific
guidance to the recipient to determine if the cost for such work is eligible for EDA
reimbursement. See section IV.F. of this Summary.

M. OVERRUN AT THE BID OPENING

If there is an overrun at bid opening, the recipient may:

1. Take deductive alternatives to eliminate certain project elements in case of insufficient
funds - if provided for in the bid documents — in the exact order shown on the invitation
for bid until at least one of the responsive bids, less deductive alternative(s), results in a
price within the budget for that item of work. It should be noted that the use of deductive
alternates may result in a new low bidder. Therefore, care must be taken that the above
procedure is followed exactly when deductive alternates are used to determine the lowest
bid within the funds available.

2. Reject all bids and re-advertise. There should be a rational basis for believing that re-
advertising will result in a lower bid (i.e., the recipient will have the project redesigned or
there will be wider advertising).

3. Augment the recipient’s share by an amount sufficient to cover the excess cost. If the
recipient intends to finance the overrun from its own funds, it must furnish a letter to
EDA identifying the source of the additional funds. The funds must be from an
acceptable source and cannot include conditions that may negatively affect the project.

4. Request additional EDA financial assistance as a last resort. EDA may not approve the
request for additional funds, which may require the termination of the project.
See sections VIL.C. and D. of this Summary.

N. PROTEST PROCEDURES

No protest or complaint regarding a contractor selection action shall be accepted by EDA
until all administrative remedies at the recipient level have been exhausted. EDA’s review
will be limited in accordance with the regulations set out at 15 C FR.§§ 1441 or
24.36(11) and (12), as applicable.

REQUIREMENTS DURING CONSTRUCTION
A. THE RECIPIENT’S RESPONSIBILITIES

1. General. The recipient (with the assistance of the architect/engineer) is responsible for:
(a) ensuring project completion in accordance with approved plans and specifications;
(b) monitoring project progress; (c) keeping EDA advised of project progress;

(d) providing for adequate construction inspection; (e) paying costs incurred for the
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project promptly; and (f) monitoring the contractors’ compliance with local, State and
federal requirements. See also section IILB. of this Summary.

. EDA construction sign. The recipient is responsible for constructing, erecting and
maintaining in good condition throughout the construction period a sign (or signs) in a
conspicuous place at the project site indicating that the Federal government is
participating in the project. EDA may require more than one sign if site conditions so
warrant. The EDA regional office will provide specifications for the sign. If the EDA-
recommended sign specifications conflict with State or local law, the recipient may
modify such recommended specifications so as to comply with the State or local law.

See 13 C.F.R. § 305.12.

. Inspection of construction. The recipient must provide competent project inspection
during the construction period. The inspector may be an employee of the recipient, an
employee of the architect/engineer, or a person(s) under contract with the recipient. EDA
must review and concur with the extent of the inspection and the selection of the

inspector.

. Occupancy prior to completion. If the project or any part of it is to be occupied or used
prior to its acceptance from the contractor, the recipient must:

(a) follow the requirements of local or State law;

(b)  notify EDA of the intent to occupy or use the facility and the effective date of the
occupancy or use;

(c) secure the written consent of the contractor;

(d) secure an endorsement from the insurance carrier and consent of the surety
permitting occupancy or use during the period of construction; and

(e) secure permanent fire and extended coverage insurance and, where applicable,
grant the contractor a permit to complete construction. See 13 C.F.R. § 305.14.

. Labor standards. All contractors on EDA-assisted projects are required to perform their
work in accordance with OSHA regulations and the Contract Work Hours and Safety
Standards Act (40 U.S.C. §§ 3701-3708), as supplemented by U.S. Department of
Labor’s regulations (29 C.F.R. part 5). The recipient or its architect/engineer should
periodically check the contractor’s compliance. The recipient shall notify EDA of all
serious accidents and/or injuries that occur on the EDA-assisted project.

. Inspection for final acceptance. The recipient will schedule a final inspection when all
construction has been completed, the architect/engineer has accomplished his/her final
inspection and all deficiencies have been corrected. The project must be complete and
functional before the final inspection is performed. Representatives of the recipient, the
architect/engineer and the contractor(s) will make the final inspection. EDA must be
notified in advance of the final inspection so that an EDA representative also may have

the opportunity to participate.

. Contractor payrolls. The recipient must require each contractor and subcontractor to
maintain weekly payroll records. EDA may require that copies of payroll records be
furnished to the applicable regional office.

. Equal employment opportunities. The regulations at 41 C.F.R. § 60-1.7 issued pursuant
to Executive Order 11246, “Equal Employment Opportunity”, as amended, require all
“prime contractors” and “subcontractors,” as those terms are defined in 41 C.F.R.

§ 60-1.3, to submit compliance reports regarding equal employment opportunities. The
purpose of the regulations at 41 C.F.R. part 60-1 is to achieve the aims of parts II, III and
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IV of Executive Order 11246, as amended, for promoting and ensuring equal opportunity
for all persons, without regard to race, color, religion, sex, or national origin, employed or
seeking employment with Federal government contractors or with contractors performing
under federally-assisted construction contracts.

B. CONTRACT CHANGE ORDERS

1.

After the construction contracts have been executed, it may become necessary to alter
them. This requires a formal contract change order, issued by the recipient and accepted
by the contractor. All contract change orders must be reviewed by EDA, even if EDA is
not participating in the cost of the change order or the contract price is to be reduced.
See 13 C.F.R. § 305.13.

The work on the project may continue pending EDA review and concurrence with the
change older but the recipient should be aware that all such work is at the recipient’s risk
as to whether the cost for the work will be an eligible project cost for EDA participation
until EDA concurrence is received for the change order.

The recipient (or its architect/engineer) shall perform a cost or price analysis in
connection with every change order that affects the contract price. Generally, change
orders should be submitted to EDA for review and concurrence as such changes occur.
The recipient will prepare proposed contract change orders in sufficient quantity so that
one (1) copy can be furnished to EDA for concurrence. Necessary supporting statements,
estimates, specifications and plans should be attached. Before submission to the EDA
regional office, the change order must be signed by the recipient, the architect/engineer
and the contractor. The recipient will be notified in writing of EDA’s concurrence if the
change order is acceptable to EDA.

EDA will not allow changes to the authorized purpose and intent of the project. Change
orders that add minimally or incidentally to the cost of the project but do not alter the
project scope may be allowed by EDA, provided, that either:

(a) The recipient has agreed in writing to fund the additional cost, in which case all
work involved in the accomplishment of the change order will be an ineligible
project cost and no EDA funds will be used to pay for it; or

(b) There are sufficient funds remaining in the project budget to cover the change
order without jeopardizing the completion of the project.

EDA will not approve EDA financial participation in change orders that are solely for the
purpose of using excess funds resulting from an underrun of one or more of the items in
the EDA-approved project budget. EDA will concur with a change order if the work in
the change order is within the project scope and is necessary for the proper
implementation of the project.

Unit prices are often used as a basis on which to make a contract award. In addition, they
may be used for establishing actual costs where actual quantities differ from estimated
quantities. Variations will normally require a change order to the contract whether or not
a change in unit price is involved. Any increase in quantity that will result in an overall
project cost overrun will require a change order to the contract. Any change to a unit
price shown in the contract documents will require a change order to the contract. A
change order also may be required at project completion to establish final quantities for
unit price contracts.
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C. SPECIFIC REQUIREMENTS FOR SUBCONTRACTORS

1.

The recipient is responsible for ensuring that the contractor causes applicable provisions
to be inserted in all subcontracts to bind subcontractors to EDA and Departmental
requirements as contained in the Terms and Conditions of the Award and in

15 C.F.R. parts 14 or 24, as appropriate.

Each subcontractor must agree to comply with all applicable federal, State, and local
requirements.

As required by 15 C.F.R. §§ 14.44(d) and 24.35, as appropriate, the recipient (or
subrecipient) must not make any award or permit any award (sub-grant or contract) at any
tier to any party which is debarred or suspended or is otherwise excluded from or
ineligible for participation in federal assistance programs under Executive Order 12549,
“Debarment and Suspension.” The recipient may access the Excluded Parties List
System (“EPLS”), maintained by the General Services Administration, at www.epls.gov/.

See also 2 C.F.R. part 1326.

The Terms and Conditions of the Award may impose additional requirements, which the
recipient will be required to have the prime contractor impose on any subcontractor(s).

D. CONTRACTING STANDARDS

1.

States. If a State is the recipient of EDA investment assistance, the State will follow the
same policies and procedures it uses for procurements from its non-federal funds,
provided those policies and procedures conform to applicable federal law and standards
found in 15 C.F.R. § 24.36. The State must ensure that every purchase order or other
contract includes clauses required by federal statutes and Executive Orders and their
implementing regulations. For reimbursable cost determinations, OMB Circular A-87,
“Cost Principles for State, Local, and Indian Tribal Governments,” is applicable.

See 2 C.F.R. part 225.

Recipients other than States. Consistent with the requirements of 15 C.F.R. §§ 14.40 or
24.36, as applicable, a recipient of EDA investment assistance other than a State will use
its own procurement procedures which reflect applicable State and local laws and
regulations; provided that the procedures conform to applicable federal law and the
standards identified in 15 C.F.R. §§ 14.40-14.48 or 24.36(b) — (i), as applicable . A State
or local government or Indian tribal government recipient may request EDA to review its
procurement system to determine whether its system meets these standards.

See 15 C.F.R. § 24.36(g)(3)().

Additionally, the recipient or subrecipient may self-certify its procurement system.
Under a self-certification procedure, EDA may rely on written assurances from the
recipient or subrecipient that it is complying with the standards in 15 C.F.R. §
24.36(b) — (i). The recipient or subrecipient must cite specific procedures, regulations,
and standards as being in compliance with 15 C.F.R. § 24.36(b) — (i), and have its system
available for EDA to review. In the absence of written procurement procedures and
policies provided by the recipient that meet EDA and other federal requirements,
applicable federal procurement standards will govern the project. For reimbursable cost
determinations, OMB Circulars A-122, Cost Principles for Nonprofit Organizations, or
A-21, Cost Principles for Educational Institutions, are applicable as appropriate.

See 2 C.F.R. parts 220 and 230. See also section IV.G. for special provisions applicable

to certain Indian tribal recipients.
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Standards of conduct. Recipients shall maintain a written code of conduct, which shall
govern the actions of any Interested Party (as defined in 13 C.F.R. § 300.3) engaged in
the award and administration of contracts supported by EDA funds. No Interested Party
shall participate in selection or in the award or administration of a contract supported by
EDA funds if a conflict of interest, real or apparent, is or could be involved. A conflict
may arise when any Interested Party has a financial or personal interest in the firms
selected for award. A conflict also may exist where there is an appearance that an
Interested Party’s objectivity in performing his or her duties is impaired.

See 13 C.F.R. § 302.17.

Awards to responsible contractors. Recipients will make awards only to responsible
contractors possessing the ability to perform successfully under the terms and conditions
of a proposed procurement. Consideration will be given to such matters as contractor
integrity, compliance with public policy, record of past performance and financial and
technical resources.

-Maintenance of records. Recipients will maintain records sufficient to detail the history

of each procurement transaction related to the EDA project. These records will include
but are not necessarily limited to the rationale for the method of procurement, selection of
contract type, contractor selection or rejection, and the basis for concluding the contract
price.

Settlement of issues. Recipients alone will bé responsible, in accordance with good
administrative practice and sound business judgment, for the settlement of all contractual
and administrative issues (e.g., source evaluation, protests, disputes and claims) arising
out of procurements. EDA will not substitute its judgment for that of the recipient unless
the matter, as determined in EDA’s sole discretion, primarily involves a federal issue.

Wage rate requirements. Wage rates paid for labor must not be less than the prevailing
area wages, as determined by the U.S. Secretary of Labor and must be embodied in the
construction contract pursuant to the requirements of the Davis-Bacon Act, as amended
(40 U.S.C. § 276a et seq.). See also section IX. (Appendix) of this Summary.

E. COMPETITIVE PROCUREMENT REQUIREMENTS

1.

General. All procurement transactions in relation to the EDA project must be conducted
in a manner providing full and open competition consistent with applicable federal
requirements. See 15 C.F.R. parts 14 or 24, as applicable.

Geographic preferences. Recipients must conduct procurements in a manner that
prohibits the use of statutorily or administratively imposed in-State or local geographic
preferences in the evaluation of bids or proposals, except in those cases where applicable
federal statutes expressly mandate or encourage geographic preference. Nothing in this
guidance preempts State licensing laws, When contracting for architectural and
engineering services, geographic location may be a selection criterion, provided its
application leaves an appropriate number of qualified firms (given the nature and size of
the project) to compete for the contract.

Written selection procedures. Recipients must have written selection procedures for
procurement actions. These procedures must ensure that all solicitations:

(a) Incorporate a clear and accurate description of the technical requirements for the
material, product or service to be procured. Such descriptions shall not contain
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language that unduly restricts competition. The description may include a
statement of the qualitative nature of the material, product or service, and when
necessary, shall set forth those minimum essential characteristics and standards to
which it must conform. Detailed product specifications should be avoided if
possible. When it is impractical or uneconomical to make a clear and accurate
description of the technical requirements, a “brand name or equal” description
may be used as a means to define the performance or other salient requirements of
the material, product or service. The specific features of a name brand which
must be met by offerors must be clearly stated; and

Identify all requirements which offerors must fulfill and all factors to be used in

evaluating bids or proposals.

Bids submitted for alternative materials.

(a)

(b)

(©

Should the recipient, acting upon the advice of his/her consultant
architect/engineer, desire to obtain competitive prices for differing materials, such
bids should be requested on the basis of “alternate bids.” As used herein, this
term refers to the method used to obtain bids on more than one material to be used
for the same purpose. For example, for 2,000 linear feet of sewer line, Bid A
might call for the pipe material to be cast iron. Bid B might call for the pipe
material to be ductile iron. Bid C might call for the material to be asbestos

cement.

If bids are asked for on the basis of two or more alternate bids, the bid documents
must clearly state that the contract will be awarded to the bidder having the lowest
responsible bid price based upon the availability of funds.

If the recipient wishes to use a material that will result in increased cost, EDA
may permit the use of such material, but the amount of EDA’s participation in the
project must remain based on the lowest bid from a responsible bidder.

Allowable methods of procurement and related requirements.

(a)

Procurement by sealed bids (formal advertising). Bids are to be publicly solicited
and a firm fixed-price contract (lump sum or unit price) is to be awarded to the
bidder whose bid, conforming to all material terms and conditions of the
invitation for bids, is lowest in price. The sealed bid method is the preferred
method for procuring construction services. The following requirements apply to
sealed bids:

(1) The invitation for bids is publicly advertised and solicited from an -
adequate number of known suppliers, providing them sufficient time prior
to the date set for the opening of bids;

(i)  The invitation for bids includes applicable specifications and pertinent
attachments and adequately defines the items or services, in order for the
bidder to properly respond;

(iii))  All bids are publicly opened at the time and place prescribed in the
invitation for bids;

(iv) A firm fixed-price contract award will be made in writing to the lowest
responsive responsible bidder; and

) Any or all bids may be rejected if there is a sound and properly
documented reason. See 15 C.F.R. § 24.36(d)(2).
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The advertising process for inviting bids should be in compliance with applicable
State or local requirements where the project will be constructed. In the absence
of State or local requirements, the advertisement should appear in publications of
general circulation a minimum of four (4) times within a 30-day period prior to
the opening of bids. Generally, a minimum of thirty (30) days should be allowed
for submission of bids.

Procurement by competitive proposals. Competitive proposals are normally
conducted with more than one source submitting an offer, and either a fixed price
or cost-reimbursement type contract is awarded. This method generally is used
when conditions are not appropriate for the use of sealed bids. The following
requirements apply to competitive proposals:

(1) Requests for proposals are publicized and identify all evaluation factors;
any response to a request for proposals must be considered to the
maximum extent practical;

(i)  Proposals are solicited from an adequate number of qualified sources
(generally, EDA requires responses from at least three responsible firms);

(i)  Recipients have a method for conducting technical evaluations of the
proposals received and for selecting awardees;

(iv)  Awards are made to the responsible firm whose proposal is most
advantageous to the program, with price and other factors considered, as
appropriate; and

(v)  Recipients may use competitive proposal procedures for qualification-
based procurement of architectural/engineering professional services
whereby competitors’ qualifications are evaluated and the most qualified
competitor is selected, subject to negotiation of fair and reasonable
compensation. This method, where price is not a selection factor, can be
used only for procuring architectural/engineering professional services.
See 15 C.F.R. § 24.36(d)(3).

Procurement by noncompetitive proposals. This technique requires EDA’s prior
written concurrence and is conducted by solicitation of a proposal from only one
source. Procurement by noncompetitive proposals may be used only when the
award of a contract is infeasible under small purchase procedures, sealed bids or
competitive proposals and when one of the following circumstances applies:

(i) The item is available only from a single source;

(i)  The public exigency or emergency will not permit a delay resulting from

‘ competitive solicitation; or

(iiiy  After soliciting a number of sources, competition is determined
inadequate. See 15 C.F.R. § 24.36(d)(4).

Contract cost analysis.

@) The recipient must perform a cost or price analysis in connection with
every procurement action, including contract modifications.
See 15 C.F.R. § 24.36(f). ‘

(i1) Costs based on estimated costs for contracts under grants will be allowed
only to the extent that costs incurred or cost estimates included in
negotiated prices are consistent with federal cost principles
(see section VI.A.3. of this Summary). The recipient may reference its
own cost principles that comply with applicable federal cost principles.
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Bonding and insurance requirements. For construction or facility improvement
contracts or for subcontracts exceeding $100,000, the following minimum
requirements apply:

@) The bonding company selected must be listed in the U.S. Treasury
Department’s Circular 570, “Companies Holding Certificates of Authority
as Acceptable Sureties on Federal Bonds and as Acceptable Reinsuring
Companies.”

(ii) A bid guarantee must be obtained from each bidder equivalent to five (5)
percent of the bid price. The bid guarantee must consist of a firm
commitment such as a bid bond, certified check or other negotiable
instrument accompanying a bid as assurance that the bidder will upon
acceptance of the bid execute such contractual documents as may be
required.

(iii) A performance bond must be required from the contractor for one hundred
(100) percent of the contract price.

(iv) A payment bond must be required from the contractor for one hundred
(100) percent of the contract provisions.

The recipient shall require each construction contractor and all subcontractors to
maintain, during the life of its contract, Workmen’s Compensation Insurance,
Public Liability Insurance, and such other types of special coverage required by
applicable State or local law. Where appropriate, the recipient shall require the
prime contractor to provide Builder’s Risk Insurance as part of the construction
contract. In all cases, the recipient is responsible for seeing that coverage is
obtained and kept in force. When obtained by the recipient directly, such
coverage is an eligible project cost.

VI. DISBURSEMENT OF GRANT FUNDS AND FINANCIAL ADMINISTRATION

A. PRE-DISBURSEMENT REQUIREMENTS

1.

General. Eligible cost reimbursement is EDA’s preferred method of grant disbursement.
Disbursements of grant funds must be made by electronic transfer based on the
recipient’s actual rate of expenditure. EDA will make disbursements based on the
percentage of EDA participation, but in no event for more than the total sum stated in the
Award. The initial disbursement will be made only after the following conditions have

been met:

(a) EDA determines that the recipient has satisfied all applicable Terms and
Conditions of the Award (see 13 C.F.R. § 305.9(b));

(b)  The recipient has requested disbursement by submitting Form SF-271,
“QOutlay Report and Request for Reimbursement for Construction Programs”
(OMB Control No. 0348-0002), for incurred costs that are itemized and eligible;

(c) The recipient certifies that its proportionate share of funds (including overruns) is
on deposit; and

(d) The recipient meets such other requirements as EDA may establish.

Recipients shall disburse program income, rebates, refunds, contract settlements, audit
recoveries and interest earned on such funds (see paragraph A.2. below) before
requesting additional grant disbursements.

Interest earned on advances. Under OMB Circular A-102, recipients and subrecipients
may retain $100 per year of interest earned on federal advances for administrative
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expenses. Under OMB Circular A-110, recipients may retain interest amounts up to $250
per year for administrative expenses. While these are general provisions regarding
interest earned on grant funds, see 15 C.F.R. §§ 14.22(1) or 24.21(i), as applicable, for
specific requirements.

Allowable costs. EDA allowable costs are determined by reference to the following
OMB Circulars: Circular A-122 titled “Cost Principles for Nonprofit Organizations”

(2 C.F.R. part 230); Circular A-21 titled “Cost Principles for Educational Institutions”

(2 C.F.R. part 220); and Circular A-87 titled “Cost Principles for State, Local and Indian
Tribal Governments” (2 C.F.R. part 225). Generally, costs that are allowable include
salaries, supplies and other expenses that are reasonable and necessary for the completion
of the scope of work. Allowable costs must be determined in accordance with the cost
principles applicable to the organization incurring the costs.

Acceptable costs and contributions. In determining the amount of the non-federal share
of the cost of a project, EDA may provide credit towards the non-federal share of all
contributions both in cash and in-kind, fairly evaluated, including contributions of space,
equipment, assumptions of debt, and services. See section 204(b) of PWEDA

(42 U.S.C. § 3144).

The matching share may include funds from other federal agencies only if authorized by
statute that allows such use, which may be determined by EDA’s reasonable
interpretation of such authority. See 13 C.F.R. § 300.3.

Neither cash nor the value of in-kind contributions may count towards satisfying a cost-
sharing requirement of a grant agreement if it has been or will be counted towards
satisfying a cost-sharing requirement of another federal grant agreement, a federal
procurement contract, or any other award of federal funds. The eligible applicant must
show that the matching share is committed to the EDA project, will be available as
needed and is not or will not be conditioned or encumbered in any way that would
preclude its use consistent with the requirements of the Award. See 13 C.F.R. § 301.5.

B. INTERIM DISBURSEMENTS

After the initial disbursement has been made, the recipient may request interim
disbursements by submitting Form SF-271, as required for reimbursement of EDA’s share of
eligible project costs. Interim disbursements will normally continue until ninety (90) percent
of the grant funds have been disbursed, with the remaining ten (10) percent normally held
pending final disbursement and project close-out.

C. FINAL DISBURSEMENT

When project construction and final inspection have been completed, and the recipient has
accepted the project from the contractor, the recipient can begin the close-out process by
submitting the following documentation to EDA:

L.
2.

A request for final disbursement on an executed Form SF-271;

A written certification that all costs claimed are for eligible activities under the grant
agreement, for which there is documentation included in the recipient’s records;

. A final acceptance report;
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4. A certification signed by the authorized representative of the recipient that the recipient’s
currently valid OMB Circular A-133 audit has been or will be transmitted to the Federal
Audit Clearinghouse and that if the audit contains any material findings, a copy of the
audit in its entirety has been submitted to EDA; and

5. Other documentation as may be required by EDA.

The recipient will be advised by EDA of costs found eligible, costs found ineligible and the
reasons for findings of ineligibility. If a balance of the grant is due to the recipient, the

balance will be paid by wire transfer. If the recipient has received a grant amount in excess
of the amount due the recipient, the recipient must refund the excess to EDA, payable to the

U.S. Treasury.
AWARD AMENDMENTS, APPROVALS, AND NOTIFICATIONS

Between approval and closeout of an EDA construction project, modifications to the Terms and
Conditions may be necessary to resolve unforeseen problems. In most instances, the proposed
modification can be accomplished only if EDA agrees to a formal amendment to the Award.

A. AMENDMENTS

In order to amend the Award, the Project Officer shall prepare Form CD-451, “Amendment to
Financial Assistance Award,” for execution by both the Regional Director and the recipient’s
authorized representative. Form CD-451 is required for any of the following amendments to

an Award:

1. Changes to project scope of work;

2. Budget revisions requiring additional EDA or non-EDA sources of funds;

3. Budget revisions that result in cumulative transfers among direct cost categories in excess
of 10 percent of the total project cost when the federal share exceeds $100,000;

4. The inclusion of certain costs for which EDA’s prior approval is needed under the

following OMB Circulars: Circular A-21, “Cost Principles for Educational Institutions”

(2 C.F.R. part 220); Circular A-87, “Cost Principles for State, Local, and Indian Tribal

Governments” (2 C.F.R. part 225); and Circular A-122, “Cost Principles for Non-Profit

Organizations” (2 C.F.R. part 230), as applicable;

Change of site location; 4

Change to or addition of recipient;

Time extensions; and
Modifications to the Terms and Conditions of the Award, other than time extensions.

Lo~ ov

‘When Form CD-451 is required, the recipient must submit a request for amendment in
writing to the EDA regional office. If the request is approved, the EDA regional office
completes and transmits the Form CD-451 to the recipient. The recipient’s authorized
representative must execute the Form CD-451 and return it to the EDA regional office.

B. TIME SCHEDULE EXTENSIONS

1. The recipient is responsible for implementing the project in accordance with the project
development time schedule contained in the Award. As soon as the recipient becomes
aware that it will not be possible to meet the project development time schedule, it must
notify the EDA regional office. Grant disbursements cannot be made if the recipient is
not in compliance with the time schedule. The recipient’s notice to EDA should contain

the following information:
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(a)  Anexplanation of the reason for the recipient’s inability to complete work by the
specified date (e.g., a lengthy period of unusual weather delayed the contractor’s
ability to excavate the site; major re-engineering required in order to obtain State
or federal approvals; unplanned environmental mitigation required);

(b) A statement that no other changes to the project are contemplated;

(c) Documentation that demonstrates there is still a bona fide need for the project;
and

(d)  Confirmation that no further delay is anticipated and that the project can be
completed within the revised time schedule.

2. EDA will perform a mandatory review of the project’s progress for any project that is not
under construction within two (2) years of the grant award date. In accordance with EDA
policy, the maximum construction start time extension that any region can grant is
restricted to a date three (3) years from the grant award date. Any extension beyond that
limit must be approved by the Assistant Secretary of Commerce for Economic
Development.

3. EDA reserves the right to suspend or terminate an Award if the recipient fails to proceed
with reasonable diligence to accomplish the project as intended.
See also sections VILB. and F. of this Summary.

C. BUDGET REVISIONS

1. The tabulation of estimated project costs contained in the Award is the controlling budget
plan for the project. Recipients shall request EDA’s prior written approval for any
anticipated budget revision in accordance with 15 C.F.R. §§ 14.25 or 24.30, as
applicable. The recipient must notify EDA of any proposed deviation from the budget or
program plans, including changes in scope or the objective of the project (even if there is
no associated budget revision requiring prior written approval).

See 15 C.F.R. §§ 14.25 and 24.30.

2. The transfer of funds from line items other than the contingencies line itern may be
permitted, provided there will be no significant adverse effect on the objective of the line
item from which the transfer is to be made.

3. The construction line item will be revised at the time of contract award to reflect the
actual contract amount(s). Underrun amounts will be transferred to the contingencies line
item. Recipients are reminded that contingency funds are to be used to cover situations
resulting from unknown conditions and changes required for the fulfillment of authorized
project activities under the Award. Underrun funds may be used to further improve the
project, as long as the improvements are consistent with the original purpose of the
approved-EDA investment and with prior approval from EDA. See 13 C.F.R. § 305.10.

D. ADDITIONAL EDA FUNDING

1. In accepting financial assistance from EDA, the recipient agreed to fund any overrun(s).
Additional EDA assistance for an approved project is unlikely to be approved. To be
considered for approval, it must compete with other requests for scarce EDA funds. Ifan
overrun occurs as a result of the construction contract bid opening, before EDA will
consider a formal request for additional EDA funds, it is necessary for the recipient to
furnish the following documentation:
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(a) A written statement from the recipient’s architect/engineer, giving reasons for his
professional opinion that redesign of the project within the approved scope, or
using new or additional deductive alternates cannot reasonably be expected to
reduce the cost to within the available funds; and

(b) A written statement from the administrative head of the recipient’s Orgamzatmn
justifying why the recipient cannot furnish the additional funds required, why
non-EDA sources of funds cannot be secured, and certifying that the recipient’s
borrowing capacity has been exhausted.

2. EDA’s consideration of a request for additional EDA assistance does not indicate

approval.

E. ADMINISTRATIVE APPROVALS AND NOTIFICATIONS

1.

EDA shall issue a written administrative approval for budget revisions that result in the
cumulative transfer among direct cost categories of Jess than 10 percent of the total
project cost and to approve budget revisions that result in the transfer of funds between
direct and indirect cost categories, as long as those transfers are also less than 10 percent

of the total project cost.

EDA shall issue a written administrative notification upon EDA’s approval and
acceptance of the recipient’s documentation of compliance with special award conditions
(for example, compliance with environmental or State historic preservation law
requirements) and upon EDA’s change in the Project Officer or other administrative
official assigned to the recipient’s project, if applicable.

F. TERMINATION OF INVESTMENT ASSISTANCE

1.

Termination for cause.

(a) If a recipient materially fails to comply with any Term or Condition of the Award,
EDA may take one or more of the actions set out in 15 C.F.R. §§ 14.62(a) or
24.43(a), as applicable.

(b) In taking an enforcement action, EDA will provide the recipient an opportunity to
appeal if the recipient is entitled to an appeal under any statute or regulation
applicable to the action involved. See 15 C.F.R. §§ 14.62(b) or 24.43(D),

as applicable.

(c) Costs resulting from obligations incurred by the recipient after notice by EDA of
suspension or termination of the Award are not allowable unless EDA expressly

authorizes them in the notice of suspension or intent to terminate, or subsequently.

Other costs incurred by the recipient during suspension or after termination that
are necessary and not reasonably avoidable are allowable if:

(i) The costs result from obligations that were properly incurred by the
recipient before the effective date of the suspension or termination, are not
in anticipation of it, and in the case of termination, are non- cancellable
and

(i)  The costs would be allowable if the Award were not suspended or expired
normally at the end of the funding period in which the termination takes
effect. See 15 C.F.R. §§ 14.62(c) or 24.43(c), as applicable.
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(d)  The enforcement remedies identified in 15 C.F.R. §§ 14.62 or 24.43, as
applicable, including suspension and termination, do not preclude the recipient
from being subject to debarment or suspension under Executive Orders 12549 and
12689 and the Department’s implementing regulations at 2 C.F.R. part 1326.

Termination for convenience. The recipient may request at any time termination for
convenience of the Award upon sending to the Grants Officer written notification in a
form acceptable to EDA setting forth the reasons and effective date of such termination.
See 15 C.F.R. §§ 14.61 or 24.44, as applicable.

VIII. POST-CONSTRUCTION REQUIREMENTS

A. OMB CIRCULAR A-133 AUDIT REQUIREMENTS

1.

Requirement to have an A-133 audit performed. The recipient is subject to the
requirements contained in OMB Circular A-133, “Audits of States, Local Governments,
and Non-Profit Organizations” and the related Compliance Supplement (Appendix B to
OMB Circular A-133), each as revised from time to time. OMB Circular A-133 is issued
pursuant to the Single Audit Act of 1984 (Pub. L. No. 98-502), as amended by the
Single Audit Act Amendments of 1996 (Pub. L. No. 104-156, 31 U.S.C. §§ 7501-7507).
OMB Circular A-133 requires any non-federal entity (i.e., non-profit organizations,
including non-profit institutions of higher education and hospitals, States, local
governments and Indian tribes) that expends federal awards of $500,000 or more in one
fiscal year to conduct a single or program—specnﬁc audit in accordance with the
requirements set out in the Circular.

Regquirement to submit audit to Federal Audit Clearinghouse. A recipient expending
federal awards of $500,000 or more in a fiscal year and therefore, having a single or
program-specific audit for that year conducted in accordance with OMB Circular A-133,
must submit a copy of the single or program-specific audit to the Bureau of the Census,
designated by OMB as a central clearinghouse, at the following address:

Federal Audlt Clearinghouse
1201 E. 10" Street
Jeffersonville, IN 47132

The recipient may contact the Federal Audit Clearinghouse by email, phone or fax:

Email: govs.fac@census.gov
Telephone:  (301) 763-1551

(800) 253-0696 (toll free)
Fax: (301) 457-1592

The Federal Audit Clearinghouse operates on behalf of OMB to disseminate audit
information to federal agencies and to the public, and to help auditors and auditees
minimize the reporting burden of complying with Circular A-133 requirements. For
more information, access the website at hitp://harvester.census.gov/fac/.

The audit will be considered “on time” if it is received by the Federal Audit
Clearinghouse no later than thirty (30) days after the I‘GCIplent receives the auditor’s
report or nine (9) months after the end of the recipient’s fiscal year. The Federal Audit
Clearinghouse also offers an online entry system for submission of Form SF-SAC at

http://harvester.census.gov/fac/collect/ddeindex.html.
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3. Requirement to submit audit to EDA. If the recipient’s currently valid OMB Circular

A-133 audit contains material findings, the recipient shall submit the audit in hard copy
to the regional office.

B. DEPARTMENTAL AUDIT RESOLUTION PROCESS

1.

Under the Inspector General Act of 1978, as amended (5 U.S.C. App. 3, § 1 ef seq.),
EDA or the Department’s Office of the Inspector General (“OIG”) may conduct an audit
of the Award at any time. The recipient will be notified in advance if it is selected for an
audit. The recipient must permit EDA, the Comptroller General of the United States, the
Departmental Inspector General, or any of their duly authorized representatives, access to
all books, documents, papers and records, whether written, printed, recorded, produced or
reproduced by any electronic, mechanical, magnetic or other process or medium, in order
to verify the recipient’s compliance with the Terms and Conditions of the Award.

See 13 C.F.R. § 302.14.

When the OIG requires a program audit on the Award, the OIG will usually make the
arrangements to audit the Award, whether the audit is performed by an independent
accountant under contract with the Department, OIG personnel, or any other federal,
State or local audit entity.

An audit of the Award may result in the disallowance of costs incurred by the recipient
and the establishment of a debt (an account receivable) due to the Department. For this
reason, the recipient should take seriously its responsibility to respond to all audit
findings, questioned costs and recommendations with adequate explanations and written
evidence when disputing audit determinations.

A recipient whose Award is audited will have an opportunity to dispute the audit
findings.

(a) Unless the Inspector General determines otherwise, the recipient will have thirty
(30) days from the date of the transmittal of the OIG’s draft audit report to submit
written comments and documentary evidence.

(b)  The recipient will have thirty (30) days from the date of the transmittal of the final
audit report to submit written comments and documentary evidence. There will
be no extension of this deadline. .

(c) EDA will review any documentary evidence submitted by the recipient, and will
notify the recipient of the results in an “Audit Resolution Determination Letter,”
which will specify the timeframe in which the Recipient is able to submit a
written appeal. There will be no extension of this deadline. The appeal is the last
opportunity for the recipient to submit written comments and documentary
evidence that dispute the validity of the findings in the Audit Resclution
Determination Letter.

(d)  An appeal of the findings in the Audit Resolution Determination Letter does not
prevent the establishment of any audit-related debt, nor does it prevent the accrual
of interest on the debt. If the findings in the Audit Resolution Determination
Letter are overturned or modified on appeal, appropriate corrective action will be
taken. An appeal will stay the offset of funds owed by the recipient against funds
due to the recipient.

(e) EDA will review the recipient’s appeal and notify the recipient of the results in an
“Appeal Determination Letter.” After the opportunity to appeal has expired or
after the appeal determination has been rendered, the Department will not accept
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any further documentary evidence from the recipient. No other administrative
appeals are available in the Department.

C. PROPERTY MANAGEMENT

1. Any property that is acquired or improved, in whole or in part, with EDA investment
assistance, whether through a grant or a cooperative agreement, is subject to the
requirements of PWEDA and the regulations at 13 C.F.R. part 314. Title, authorized use,
successor recipient, property disposition, and Federal Share (as defined in 13 CF.R.

§ 314.5) requirements are set out at 13 C.F.R. part 314.

2. During the estimated useful life of the project, as determined by EDA, EDA retains a
Federal Interest in the project property. See section III.A. of this Summary. The Federal
Interest secures compliance with the ownership, purpose, scope and intended use of the
EDA project and may be reflected by a recorded lien, statement or other recordable
instrument setting forth EDA’s property interest (e.g., a mortgage, covenant, or other
statement of EDA’s real property interest in the case of a project involving the
acquisition, construction or improvement of a building). See 13 C.F.R. § 314.8.

3. A recipient may request a release of the Federal Interest in property acquired or improved
with EDA investment assistance and fully compensate EDA for its Federal Share in the
property. A release pursuant to 13 C.F.R. § 314.2(b) gives the recipient title to the
property free and clear of any further governmental interest.

In contrast, a recipient may request a release of the Federal Interest in project assets that are
subject to an estimated useful life in excess of the statutory twenty (20) year limitation.

See section 601(d)(2) of PWEDA (42 U.S.C. § 3211) and 13 C.F.R. § 314.10. In that case,
EDA may release its Federal Interest, however, the property acquired or improved with
EDA investment assistance may not be used: (a) in violation of the nondiscrimination
requirements set forth in 13 C.F.R. § 302.20; or (b) for inherently religious activities
prohibited by applicable federal law.

D. CLOSEOUT PROCEDURES

1. ,After construction is completed and the project is closed out financially, the recipient has
an ongoing responsibility to properly administer, operate and maintain the project for its
estimated useful life in accordance with its original purpose. See 13 C.F.R. § 302.12.
The recipient must comply with all Award requirements, including but not limited to
ongoing compliance with applicable environmental law, performance measurement
reporting requirements, and federal statutes, regulations and Executive Orders prohibiting
discrimination and inherently religious activity. The recipient must maintain records to
document such compliance, which shall be made available for inspection by EDA or
other government officials as required. When project construction and final inspection
have been completed, and the recipient has accepted the project from the contractor, the
recipient may begin the closeout process. See section VI.C. of this Summary. The
recipient must take the following actions:

(a) Confirm to EDA compliance with all Terms and Conditions.
(b) Confirm to EDA that it will procure permanent insurance for above- ground
facilities.
(c) Notify EDA of the results of a review of the project to ensure that all changes to
the project have been brought to the attention of EDA.
.(d)  Confirm to EDA that it will retain for three (3) years all records pertaining to the
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Award. .
Submit to EDA a completed and executed Certificate of Final Completion.
Submit and obtain from the contractor or the architect/engineer as-built drawings.
Certify to EDA that a currently valid single or program-specific audit (in
compliance with OMB Circular A-133 and the related Compliance Supplement)
has been submitted to the Federal Audit Clearinghouse. If no single or program-
specific audit is available but is required, the recipient’s plan to secure the audit
must be furnished to EDA. If no single or program-specific audit is required, the
recipient must advise EDA.

Submit to EDA the currently valid audit required under OMB Circular A-133 if
the audit contains material findings. Otherwise, the recipient shall certify to EDA
that the audit does not contain material findings.

Confirm to EDA that no outstanding Davis-Bacon Act or local labor employment
violations exist.

Notify EDA of any change, lien, mortgage or other encumbrance relating to the
ownership of the property acquired or improved with EDA investment assistance.
Notify EDA of any unresolved contract/contractor disputes.

Maintain the facility during its estimated useful life, as determined by EDA,
during which period the recipient may not alienate its ownership or alter the use
and purpose of the EDA-assisted facility without EDA’s written permission.

2. The recipient shall submit, within ninety (90) calendar days after the completion of the
project, all financial, performance and other reports as required by the Terms and
Conditions of the Award.

3. Unless EDA authorizes an extension, the recipient must liquidate all obligations incurred
under the Award no later than ninety (90) calendar days after acceptance of the project
from the contractor or before the end of project period, whichever occurs earlier, as
specified in the Terms and Conditions of the Award.

4. The following documentation should accompany the recipient’s final disbursement
request, as applicable, unless such documentation has been previously furnished:

(a)

(b)

(©

(d
(e)
®

Copies of all executed contracts, subcontracts (if claimed separately from the
prime contract), contract change orders, vouchers, canceled checks, and other
evidence of costs incurred necessary to substantiate the costs claimed on the EDA
investment;

A certification signed by the authorized representative of the recipient that the
recipient’s currently valid OMB Circular A-133 audit has been or will be
transmitted to the Federal Audit Clearinghouse;

A certification signed by the authorized representative of the recipient that the
recipient’s currently valid OMB Circular A-133 audit does not contain material
findings. If the recipient’s currently valid OMB Circular A-133 audit does
contain material findings, the recipient must provide the regional office with a

hardcopy of the audit;
Payroll forms, if any of the costs claimed is for work performed by force account

construction,

Title opinions, legal descriptions, appraisals, bills of sale, title records, etc., for
any land cost being claimed; and

Specifics of any administrative costs being claimed.

5. The closeout of an Award does not affect any of the following:

(a)

The right of EDA to disallow costs and recover funds on the basis of a later audit
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(d)

or other project review;

Item 3.

The recipient’s obligation to return any funds due as a result of later corrections or

other transactions;

Requirements for property management, records retention and performance

measurement reports; and

Single or program-specific audit requirements per OMB Circular A-133 and the
related “Compliance Supplement.”
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IX.

APPENDIX

The following documents are available from the Office of Management and Budget’s, the
Department of Commerce’s, and the Government Printing Office’s websites at
www.whitehouse.gov/omb/, www.commerce.gov, Www.gpoaccess.com, public libraries, and
other sources. Each document listed below contains a link that will take you directly to that
document on the internet.

1. 15 C.F.R. part 14. Uniform Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals, and Other Nonprofit and Commercial

Organizations

2. 15 C.F.R. part 24. Uniform Administrative Requirements for Grants and Cooperative
Agreements to State and Local Governments

3. 2 C.F.R.part 225. Cost Principles for State, Local and Indian Tribal Governments
(OMB Circular A-87)

4. OMB Circular A-133. Audits of States, Local Governments, and Non-Profit Organizations,

Item 3.

and the related Compliance Supplement (Appendix B to OMB Circular A-133)
5. 2 C.F.R. part 230, Cost Principles for Nonprofit Organizations (OMB Circular A-122)

. 2 C.E.R. part 220. Cost Principles for Educational Institutions (OMB Circular A-21)

6
7. 48 C.E.R. part 31, Contract Cost Principles and Procedures

8. 2 C.EF.R. part 1326. Nonprocurement Debarment and Suspension

9. 15 C.E.R. part 29. Governmentwide Requirements for a Drug-Free Workplace
(Financial Assistance)

10. 15 C.F.R. part 11, The Uniform Relocation Assistance and Real Property Acquisition
Policies Act of 1970, as amended

11. Davis Bacon Wage Rate Determinations: www.wdol.gov/

The following are available as exhibits to this Summary from EDA’s Internet website at
www.eda.gov:

1. CHECKLIST FOR ARCHITECT/ENGINEER CONTRACTS

2. CHECKLIST FOR PLANS AND SPECIFICATIONS

3. CHECKLIST FOR INITIAL DISBURSEMENT OF EDA FUNDS

4. CHECKLIST FOR PROJECT CLOSEOUT

5. EDA CONTRACTING PROVISIONS FOR CONSTRUCTION PROJECTS

6. NOTICE OF REQUIREMENTS FOR AFFIRMATIVE ACTION TO ENSURE EQUAL
EMPLOYMENT OPPORTUNITY
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7. CERTIFICATIONS REGARDING DEBARMENT, SUSPENSION, INELIGIBILITY AND
VOLUNTARY EXCLUSION — LOWER TIER COVERED TRANSACTIONS AND

LOBBYING (CD-512)
8. QUARTERLY PERFORMANCE REPORT

9. CERTIFICATE AS TO PROJECT SITE, RIGHTS-OF-WAY AND EASEMENTS
(INCLUDING TITLE OPINION)

10. ACH VENDOR/MISCELLANEOUS PAYMENT ENROLLMENT FORM
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Economic Development Administration

Item 3.

GPRA Data Collection Form

Public Works, Economic Adjustment Infrastructure and Revolving Loan Fund Investments

Date

Recipient Name

Full Address

Authorized Contact

Fax

Telephone

Email (not optional)

Investment Program  Public Works Economic Adjustment Revolving Loan Fund
Project Number
Award Date Close-out Date

(if applicable)

Investment awarded during federal fiscal year: FY 19 FY 20

Data in this report:

__ 3 years after investment award 9 years after investment award -

6 years after investment award

CONSTRUCTION OR LOAN FUNDING

Total Investment EDA Investment Applicant Investment ' | Private Investment * Other Federal
Investment
L3 $ 18 13 $
(Note: Total Project should be the total of the other values in this section)
GRANT RECIPIENT COMPLETE THIS SECTION
RESULT OF EDA INVESTMENT
3 Years After Award > 6 Years After Award ’ 9 Years After Award *

Private Investment Generated

Jobs Created

Jobs Retained

Total Jobs Created/Retained

1 (includes Local and State)
2 private investment associated with project construction, e.g. foundation grants

3 at the time of this report (see instructions)
OMB Approved ED-915

OMB Control Number 0610-0098
Expires 06/30/2011
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Item 3.

Public Works, and Ecenomic Adjustment Infrastructure and Revolving Loan Fund Investments

EDA regional personnel will complete the following information prior to sending the form to the Investment Recipient. 1f there is not
sufficient space on the data collection form, you may use additional pages with the EDA project number; date of award, and reportlng period

at the top of each page.

Recipient Name: Legal name of the Recipient.

Full Address: Physical address of the Recipient including city, state and zip. Include mailing address if different.

Authorized Contact: Person to contact regarding this report. Include the telephone number, if different from Recipient.

Telephone: Telephone number, including area code.  Fax: Facsimile number, including area code.

E-mail Address: Internet address of authorized contact using the following format, (name@organization.com).

Investment Program: Check to indicate appropriate EDA investment program.

Project Number: as in OPCS

Award Date: DEC as in OPCS

Investment awarded: Identify federal fiscal year of award.

Data for this report: Check to identify the reporting period: three, six, or nine years after investment award date (DEC date in OPCS).

Construction or Loan Funding:
Total Project dollars: Total of EDA investment, applicant (local and state) dollars, private dollars, other federal dollars used in project

construction or loan fund capitalization.

EDA Investment: At time of award for this project number or most current value.

Applicant dollars: Include local and state funds. Local public sources such as city or county appropriations, general obligation/ revenue bond
issues, and economic development sales taxes. CDBG funds to entitlement cities are authorized for use as local shares. State sources are state

appropriations or CDBG funds to the state.
Private dollars: Private sector dollars invested in project construction or loan fund capitalization, including donations, foundation grants,

contributions from local financial institutions, and private donors,
Other Federal dollars: Federal sources, such as HUD, Agriculture, or Transportation funds not reported in Applicant dollars section.

Recipient Section Instructions

Private Investment Generated as a result of the EDA investment.
The total private sector investment made because of the EDA investment, including investments in new plant and equipment. Do not report

private sector contributions to project construction or loan fund capitalization reported above in this section.
Direct Project Jobs:
Total Jobs: Total of jobs created and retained at the time of this report.

Jobs Generally: Only permanent and direct jobs may be counted. Part-time jobs should be converted to full-time equlvalents (sum the total
part-time hours worked per week and divide by the hourly work week for full-time employees, normally 35-40 hours).
Jobs Created: Private sector jobs created by businesses and other project beneficiaries as a result of the EDA project.
Jobs Retained: Private sector jobs retained as a result of the EDA project.
Direct Jobs: Include those created or retained by employers located at the project site or by firms that require services of-the EDA-funded
facility in order to locate, expand or operate in the project area. Recipients should report other direct or directly-related jobs, including
subsequent employers that locate or expand in the project area as a result of the project. For some projects (e.g., roads, water and sewer lines),
direct jobs may include those created by firms that were not originally anticipated as part of the project; however the firms required the
facility or service provided by the EDA project in order to locate or expand in the area.
Record retention: Recipients must retain supporting performance documentation for a minimum of three years.
For RLF reporting: Actual Created Jobs are the result of and attributable to the RLF loan, and have been verified by the borrower. Created
jobs may be credited if the jobs were created within five years of loan disbursement or, if construction is involved, within five years after
construction completion regardless of the status of the loan. A created job must be removed if the job fails to last 18 months. For loans paid in
full, borrowers may use the job data on file provided there is confidence in the reliability of the data. If there is a question on reliability, the
data should be verified by the next annual reporting period. Retained Jobs are existing jobs where it can be documented that w1th0ut the RLF
assistance, the jobs would have been lost.
Special Provision for RLF Recapitalization: For GPRA purposes, private investment and jobs reported in years three, six and nine (3, 6
and 9) following award of an RLF recapitalization should be reported from the date of the recap, not from the date of the initial RLF award.
For example, if the RLF was initially awarded in 1995 and received a recapitalization award in 1999, only those jobs and private sector
investments dollars generated from 1999 to the end of the appropriate reporting period should be reported.

Burden Statement: Notwithstanding any other provision of the law, no person is required to respond te, nor shall any person be subject to a penalty for failure to
comply with, a collection of information subject to the requirements of the Paperwork Reduction Act, unless that collection of information displays a currently valid
OMB Control Number 0610-0098 Expires 06/30/2011. The public reporting burden for this collection is estimated to average 8 hours per response including the time
for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and cormpleting and reviewing the collection of information.
Send comments regarding this burden estimate or any other aspect of this collection of information, including suggestions for reducing this burden to: Economic
Development Administration, Herbert C. Hoover Building, Washington, DC, 20230, and to the Office of Information and Regulatory Affairs, Office of Management

and Budget, Washington, DC 20503.
OMB Approved ED-915
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(’ } “ iy '/?‘
City of ~=Zae

WHITEWATER

Finance Committee Agenda ltem

Meeting Date: | February 24, 2026

Agenda Item: | Whitewater Alpha Real Estate, LLC Development Agreement status

Staff Contact (name, email, phone): | Mason Becker, mbecker@whitewater-wi.gov, 262.443.4458

BACKGROUND

(Enter the who, what when, where, why)

In 2024, the city sold Lot 1BR (Parcel ID /A323600002), located at 1212 E Bluff Rd, to Whitewater Alpha

Real Estate LLC and entered into a Development Agreement for development of the same property. The
intent had been for the owners to construct a new building for a business called “Royal Hounds”, which
would include a “doggy daycare” and boarding facility for canines.

As board members may be aware, work has not commenced on the property. At various times, city staff
inquired as to whether or not a building permit would be applied for or if work was planned.

On December 2, 2025, Jhienelle Kistle(one of the owners) stated in an email to Kristen Parks of
Anderson Commercial Group: “Please let the city know that we are still actively moving forward with the
project. We’'re currently working through some internal and personal matters, along with finalizing the
planning and coordination needed before construction can begin. Once those pieces are in place, I'll be
able to provide an updated timeline. At this time, we are not planning to break ground this year.”

However, on February 5, 2026, Kristen Parks shared an email (also from Kistle) with city staff stating,
“We have decided not to build. We are going through a divorce. Do you know who | can talk with at the
city?”

The Community Development Director had a phone conversation with Kistle following this. She
confirmed that they would not be moving forward with the project. She also stated she is the sole
person associated with Whitewater Alpha Real Estate LLC (though she stated she would provide
verification of this), and that she believed her spouse (Daniel Kistle) would be cooperative in any sale of
the parcel or quit claim deed returning the parcel to city ownership was necessary.

The Development Agreement states that if construction does not commence by May 31, 2026, the city
reserves the right to acquire the property back from the developer for the amount exchanged at closing.
This amount would be $25,672.00.

The Community Development Authority reviewed this item on February 19, 2026, and recommended
the city move forward with reclaiming the property, though they stated that the Finance Committee
should determine where the funds to be paid back to Whitewater Alpha Real Estate, LLC should be
allocated from.

PREVIOUS ACTIONS — COMMITTEE RECOMMENDATIONS

(Dates, committees, action taken)

The previously approved Development Agreement with Whitewater Alpha Real Estate LLC was entered
into by the City of Whitewater on July 16, 2024.
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The CDA reviewed this item on February 19, 2026.

FINANCIAL IMPACT
(If none, state N/A)

The city would have to repay the amount from the sale, approximately $25,672.00 (to be verified by the
city attorney). However, this would return ownership of the parcel to the city and allow for marketing and
future sale and development of the property.

STAFF RECOMMENDATION
Staff recommend that the Finance Committee instruct city staff to move forward with drafting a warranty
deed or other appropriate mechanism for returning the property to city ownership. Finance Committee
should also give direction as to what account line funds will be paid back from.

ATTACHMENT(S) INCLUDED
(If none, state N/A)

- Whitewater Alpha Real Estate Development Agreement
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Item 4.

DEVELOPMENT AGREEMENT

THIS DEVELOPMENT AGREEMENT ("Agreement"), entered into effective as of
du,_l I_l,_’ Joatf  ("Effective Date"), by and between the City of Whitewater, Wisconsin,
a \zisconsin Municipal Corporation, ("City") and Whitewater Alpha Real Estate, LLC
("Developer"). Each of the foregoing may also be referred to in this Agreement as a "Party”
and collectively as the "Parties".

RECITALS

WHEREAS, Article XI, Section 3 of the Wisconsin Constitution grants cities the right
to determine their local affairs in government, subject to the Constitution and certain
enactments of the legislature of the State of Wisconsin;

WHEREAS, the State of Wisconsin legislature adopted Wisconsin Statute
Section 62.11(5), which grants to common councils of cities the power to act for the
government and good order of the city, for its commercial benefit and for the health, safety
and welfare of the general public;

WHEREAS, the City desires to encourage development and promote mixed-use
development within the City;

WHEREAS, the Developer, pursuant to that certain Offer to Purchase entered
into with the City of Whitewater for a vacant parcel located on Bluff Road
described on Exhibit A which is incorporated herein, is to acquire the Property
and develop it;

WHEREAS, the Developer has filed, or will file, with the City plans, specifications,
documents and exhibits as required by the City for the development of the Property and
for making other improvements.

NOW, THEREFORE, in consideration of the foregoing Recitals which are
incorporated herein, and the following promises and mutual obligations of the Parties
hereto, each of them does hereby covenant and agree as follows:

1. Developer Improvments. Developer shall complete improvements on the
property in accordance with the terms., conditions and requirements of EXHIBIT B
("Developer's 1mprovements™). The plans, specifications and site plans for Developer's
Improvements are subject to City approval. and Developer shall not commence
construction of Developer's Improvements until such time as the City has approved such
plans, specifications and site plans in writing. After the City's approval of Developer's
Improvements, such documents shall not be modified without the prior written consent of
the City, which consent shall not be unreasonably withheld, conditioned or delayed. City's
approval of Developer's Improvements shall not excuse Developer from complying with
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any other governmental approvals, permits, ordinances or laws that are applicable to the
Property or Developer's Improvements. All work to be performed by the Developer related
to Developer's Improvements shall be performed in a good and workmanlike manner and
consistent with the prevailing industry standards for such work in the area of the City.
Developer shall perform all work in compliance with all applicable laws, regulations,
ordinances and buildings codes and shall obtain and maintain all necessary permits and
licenses for such work.

2. Minimum Level of Construction and Property Transfer Restrictions.

(a) The developer agrees that, pending site plan and zoning approval by the PARC
at the May 24, 2024 meeting, construction will commence on or before May 31, 2025. If
construction does not commence prior to May 31, 2026, the City reserves the right to acquire
the property back from the Developer for the amount exchanged at closing. (b) The developer
agrees to commence and complete construction in a reasonable timeframe. If the proposed
building is not completed by May 31, 2027, the City reserves the right to purchase the property
back from the Developer for the amount exchanged at closing plus the appraised value of
improvements.

(b) Agreement Runs with the Land. The Agreement shall inure to the benefit of
the City and shall be binding on the from time-to-time owners of the Property and shall
constitute covenants running with the land. Property Transfer Restrictions. Parties to this
agreement cannot transfer this property to a non-tax paying entity without a corresponding
payment in lieu of the taxes for the life of the tax increment financing district 11. This payment
in lieu of taxes will be based on an assessed value established as if a tax paying entity owned
the building.

3 Default.

(a) Events of Default. A party shall be in default under this Agreement if such
party shall fail to carry out or fulfill one or more of its obligations hereunder and such failure
shall continue for a period of thirty (30) days following receipt of written notice from the
other party specifying such failure; provided, however, ifthe nature ofthe default is such that
it cannot be cured within thirty (30) days, a party shall not be in default if it immediately
undertakes steps to cure the default after receipt of notice and then diligently and in good
faith prosecutes the curing of such default to its conclusion.

(b) Remedies. [fa party does not cure or undertake to cure a default within the
time period set forth above, the non-defaulting party may pursue the remedies provided for
in this Agreement or otherwise available at law or in equity. The rights and remedies of the
parties, whether provided by law or provided by this Agreement, shall be cumulative, and
the exercise ofany one or more of such remedies shall not preclude the exercise at the same
time or different times of any such other remedies for the same event of default or breach
or of any remedies for any other event of default or breach by Developer. No waiver made

2
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by the City with respect to the performance or manner or time of any obligation of Developer
under this Agreement shall be considered a waiver of any rights of the City to enforce any
other obligations of Developer.

3 Guarantor Obligations. In the event of default of Developer of any payment
obligation in this Agreement, Guarantor will discharge such obligation.

6. Miscellaneous.

(a) Changes. Parties to this Agreement may, from time to time, require changes in
the scope of this Agreement. Such changes, which are mutually agreed upon by and between
the Developer and the City, shall be incorporated in written amendments to this Agreement.
Parties of this agreement can not transfer this property to a non-tax paying entity without a
corresponding payment in leiu of the taxes for the life of Tax Increment Financing District I 1.

(b)  Approvals in Writing. Whenever under this Agreement approvals.
authorizations, determinations, satisfactions, or waivers are authorized or required, such
approvals, authorizations, determinations, satisfactions or waivers shall be effective and valid
only when given in writing, signed by the duly authorized representative of the party. and
delivered to the party to whom it is directed at the address specified in this Agreement.
Whenever under this Agreement the consent, approval or waiver ofthe City is required or the
discretion ofthe City may be exercised, the City Manager shall have the authority to act, as
the case may be. Whenever any approval is required by the terms of this Agreement and
request or application for such approval is duly made, such approval shall not be unreasonably
withheld.

(c) Notices and Demands. A notice, demand, or other communication under this
Agreement by any party to any other party shall be sufficiently given or delivered ifit is
dispatched by registered or certified mail, postage prepaid, return receipt requested, or
delivered personally to:

In the case ofthe Developer:

Whitewater Alpha Real Estate LLC
811 Robert Street
Fort Atkinson, WI153190
jkistle@kh-group.org

Phone: 262-995-7484

In the case of'the City:

City of Whitewater

Attn: Taylor Zeinert, CDA Director
312 W. Whitewater Street

P.O.Box 178

Whitewater, W1 53190

Email: tzeinerta@whitewaler-wi.coy
Phone: 262-473-0104
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With a Copy to:

Jonathan K. McDonell, City Attomey
Harrison, Williams & McDonell, LLP
522 West Main Street

Whitewater, W1 53190

Email: jm@hmattys.com

Phone: 262-473-7900

(d) No Liability of City. The City shall have no obligation or liability to the lending
institution, architect, contractor, or subcontractor, or any other party retained by
Developer in the performance of its obligations and responsibilities under the terms and
conditions of this Agreement. Developer specifically agrees that no representations,
statements, assurances, or guarantees will be made by Developer to any third party or by
any third party which are contrary to this provision.

() Completeness of Agreement. This Agreement and any addition of
supplementary documents or documentation incorporated herein by specific reference
contains all the terms and conditions agreed upon by the parties hereto, and no other
agreements, oral or otherwise, regarding the subject matter of this Agreement or any
part hereof shall have any validity or bind any of the parties hereto.

(f) Matters to be Disregarded. The titles of the several sections, subsections, and
paragraphs set forth in this Agreement are inserted for convenience of reference only and
shall be disregarded in construing or interpreting any ofthe provisions ofthis Agreement.

(g) Severability. Ifany provision ofthis Agreement is held invalid, the remainder
of this Agreement shall not be affected hereby.

(h) Recording of Agreement. The Agreement and any and all subsequent
modifications thereof or additions thereto may, upon being duly executed, be recorded by
either party with the Register of Deeds for Walworth County, Wisconsin.

(i) Successors and Assigns. The terms of this Agreement shall be binding upon
and inure to the benefit of the parties hereto as well as their respective successors,
transferees, and assigns. Any transfer of any party's interest under this Agreement or
real property described in EXHIBIT A shall not release the transferor from its obligations
hereunder unless specifically agreed to herein.

(j) Ambiguities Not Construed. The Developer has had substantial input concerning
the terms of this agreement, and therefore, any ambiguities will not be construed against
the Cityon the basis that its attorney drafted this Agreement.
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IN WITNESS WHEREOF, the parties have caused this Development Agreement
to be signed as of the Effective Date.

CITY OF WHITEWATER DEVELOPER:

i Q WHITEWATER ALPPHA REAL ESTATE, LLC
By: Q L A }/\p

oh Wefdl—’é’f\e Manager

Heather Boehm, City Cler Dan¥el Kistle, Member

STATE OF WISCONSIN )
) ACKNOWLEDGMENT
COUNTY OF WALWORTH)

Personally appeared before me this a 8 day of July, 2024, the above-named John S.
Weidl, City Manager, and Heather Boehm, City Clerk, to me known to be such City Manager
and City Clerk of the City of Whitewater, Wisconsin, and to me known to be the persons who
executed the foregoing agreement on behalf of said City as its duly-authorized act and deed.

P e =
)
)

REBECCAL MAGESTRO -
Notary Public ) Notary Public

State of Wisconsin Walworth County, State of Viscopsin
My Commission expires:

i

STATE OF \NIS0oNSIN )
) ACKNOWLEDGMENT
COUNTY OF W4l WwperH )

Personally appeared before me this NI“H') day of July, 2024, the above-named
JThienelle Kistle, Member and Daniel Kistle, being all the Members of Whitewater Alpha Real
Estate, LLC, to me known to be the persons who executed the foregoing agreement on behalf
of Whitewater Alpha Real Estate, LLC as its duly-authorized act and deed.

e Bomn, oL Nudvo

W ! ?
\\\‘\w\\*\\_?f L _{Iff/( (’f//,, Bonnie L. Hiller , Notary Public

=3 Q)O > WALWoRTH  County, State of _WISCoNSIN
S F \\\OTAR}, L My Commission expires: 03‘&!&9&4’
= i —e= 1 =
- 5 ;= 5
2. UBLVC iR

’//:7)*@"‘. ......... 0 ('O\\\\

/,//’ OF W\s() N

Item 4.

160




EXHIBIT A

The Property

Lot 2 of Certified Survey Map No. 3236 according to the recorded plat thereof, recorded in Vol. 18
of CS on page 71 as Document No. 446556 located in the SE 1/4 of Section 3, T4N, R15E, City of
Whitewater, Walworth County, Wisconsin.

Tax Key No. /A323600002
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EXHIBIT B

Developer Improvements

Item 4.
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Statement of Use

The Royal Hounds of Whitewater will be a dog daycare and boarding facility. We intended to
operate with a minimum of two employees on staff during all business hours, one person
working reception and one person tending to the care, sanitation, and playing of the dogs. 1
personally will be onsite for all business hours until we establish a client base and train up staff
members. At full capacity we will house 40 dogs, but will be housing much less than that during
non-holiday times.

The facility will be a 44’ x 44' metal building with a lean-to over the entrance and a brick facade
to satisfy the aesthetic requirements of the Whitewater planning committee. The entrance will
open to a finished lobby with windows that provide views to the remainder of the facility, a
heated open warehouse with indoor play yards and boarding provisions. The structure will be
back 62' from the road and have an eight spot parking lot and dumpster on the north side of the
lot, utilizing the existing curb-cut on the West side of the lot. On the East side of the lot will be a
22" x 44' fence, 6' high to contain outdoor dog play groups. The fence will abut to buried bricks
at the base to thwart any digging attempts. All outdoor areas will have a maintained lawn and
any trees as required by the city.

To ensure the well-being of our neighbors, dogs will be encouraged to play nicely and quietly.
Problematic dogs will be placed in time out, or denied service if a problem persists. All solid
waste will be bagged and disposed of in the garbage. All liquid waste will be cleaned with an
enzymatic cleaner that uses microbes to digest foul odors and is safe for the environment, dogs,
and people. The indoor structure will be sterilized every day with kennel specific cleaner for
safety and cleanliness. The structure is laid out so that a dog needs to pass through at least
two doors to leave the facility, keeping the dogs and surrounding areas safe and secure.

Iltem 4.
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The Royal Hounds of Whitewater

We are the Kistle’s and we are proud owners of service businesses dedicated to caring for individuals since
2020. With three successful service businesses already established, we are not newcomers to the area. Now,
we are eager to expand our investments into Whitewater by opening a Doggy Daycare to serve the
community's canine population.

While we understand that the city of Whitewater may not have had experience with a business like ours
before, it is worth noting the success of similar doggy daycares in other communities across Wisconsin.
Despite a lack of previous permit requests for this type of business in Whitewater, doggy daycares have
thrived in various parts of the state. Many of these facilities, like those in zones similar to Lot 1BR, provide
outdoor play areas and have become valued services within their communities. A sampling of these
successful facilities include:

¢ Stay and Play Pet House
3792 Jackson St,
Oshkosh, Wi 54901

o Playtime Doggy Daycare Ili
4333 S 108th St,
Greenfield, Wi 53228

e The Woof
8601 Durand Ave,
Sturtevant, WI 53177

e Woofhaus
4375 Milton Ave.
Janesville WI

e Dog Haus University
825 E Johnson St
Madison, WI

Our proposed doggy daycare repreéents more than just a business venture; it embodies our commitment to
enhancing community spirit and economic vitality in Whitewater. We have observed a significant demand for
local amenities, evidenced by an influx of visitors from surrounding areas seeking essential services. By
establishing our daycare, we aim to address this demand and become a go-to destination for pet owners in
our town and its environs, potentially boosting tourism from neighboring areas.

In addition to providing top-tier care and services for dogs, our facility will serve as a catalyst for increased
local engagement. It will encourage both residents and visitors to invest more time and resources within our
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town, thereby bolstering our local economy. Furthermore, by creating job opportunities, our doggy daycare
will contribute to the town's economic resilience and overall prosperity.

Lot 1BR, located near highway 12 and the new Kwik Trip Gas station, is an ideal location for our business.
With ample space for outdoor play areas and easy accessibility from main roads, it offers convenience for
pet owners while ensuring a peaceful environment for our operations.

In terms of environmental considerations, we are committed to minimizing our impact. Dog waste will be
promptly scooped and disposed of properly, and we will use an enzyme cleaner that is safe for both the yard
and dogs to sterilize our paved yard during cleaning sessions. Additionally, we will implement a rigorous
waste management plan and utilize eco-friendly cleaning products to reduce chemical pollution.

To address noise concerns, we are fortunate that our closest residential neighbors are across the street, with
a commercial building next to us. Additionally, we will limit outdoor play hours to times less likely to disrupt
the surrounding community, such as during daytime hours.

By establishing our doggy daycare in Whitewater, we not only fulfill a clear demand for pet care services but
also contribute to the economic growth and community well-being of our city. Our commitment to
environmental sustainability and responsible operations further solidifies our case for establishing this much-
needed facility in our community.
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165




Item 4.

1

1

£-8 - DNINOZ SHUSLG
(aRanb3y ON ON) (SRAY $2'0) 47 ZE0L QIMNLSH Y3V VLAl
(ROV 107)) 45 088Xy VAW ONYT IOL

RAVAANS v3Iav

1900Ud IO INYLS IV
TNELYT HIS /YA
40 0¥ D

e moD 0N

Il [T

[ I = .IIﬂ.I-|lﬂn..m_hm....n.l.|-1qJ....3
== L T - - N
+202/50/€0

¥6801

i = W BO0S 1S € 1TES e
5 % &
o m m SNOLVATIZ MOWALX3 Z AT3HS . r
i g NYTd TOMINDD NOSON3 % Z0VNIVYA ‘ONIOVA9 "LIS | L33HS
s 3%
g:i2 XTI
il
H
h g wr T - ol & ]
ma B T O T e
. 225
y. " = -
| 4 G0 e TS - 0 MJ“
m.mnﬂ S ]
1 m A 2 - - 5 |
1 5 Z AR T e S . w I
i : T 0BIES. W "HALYAILIHA o 1
20015 2ea MM R4 = O 61 1NN ‘LIS Av1a 3 20 21"
SUSH THINY <
] ~ A9 03U3CHD HHOM — s nw m |
0 ORATT] 0 ST = o H
i w}. NOUVATTR/3UVID DIHSINY 035040Nd = “ET7) : | e s
o] FHL P ETI . — g
ae &=
a9 SHNDINDD CNYY CS0HOU = mmprg e £
2z R i
- M NI IYATY ONFOYD ONIZERT = q%. res - ]
Qo F ._..
z aNzaT1 L
Hu 2
D 4
o% 2
=] g1
vy W RLLYAILI o
=9 HOUVOGT U & gl
= N |
b 4
f
snts i
H ~ i 4
E W ! i i o o
3 H =r
{3
% 33 ! 5 it
" 95 H 3
. 2 ! 8 [
iPRa " R u
5389 .
mm L3 2 NOIYOM 185 -
2 wb i
a°Rz ;
I |
 §T H
&
¢ X
Z
¢y

T e MR VL T

166

NISNOOSHA 'ALNNGO HLNOMIYM ‘MALYMZLIHA 40 AL
“ISY3 S1 JONVY 'HLHON ¥ NAOL '€ NOUDTS 40 #/1 35 ML 50 #/1 MN JHL 30 14vd Nt @iydol

9¢Z¢ 'ON dYW A3AINS Q3141LY3D 4O 2 10T
NVId TOYLNOD NOISO¥3 % F9VYNIVHA ONIAVHD “ALIS
HALYMILIHM 40 SAONNOH TTvAOY




Item 4.

NISNDOS'M 00 HLEOMTYM YALYMILHM
CYCH J3n~8

10 SN
J0f DNKTING qF50d0Hd

SNOILYAITI HOM3ILX3

20v +3§ D 10D Aenton £
Suhuning “einyaainmsy Suieeniig
DN 'STUVIOOSSY ¥ NISNYH ‘SEHVS

01/a0/2024

2003

e

T -

Fadn e

-]

[

AT A

ELEVATION

NORTH

ELEVATION

114

LT o D s

TS e

SRrverT

WEST

Z
]
=
<
>|
]
|
LI}
s
B
<
&)
]
i
1
i
i
1
T
1
Z
i ]
=
H R <
t 1 re]
" g o
: i
B
g o
o ] E‘i
I 83
\
J 7] 8]
i
]
1}
1}
1}
V
L
|
t
]
i
=

167




Item 4.

i3
(5

v ar Sl
Byhanmg snpaenon BumeuSeg

Does~C2e 2Rl 2V
800c-£02 T EHO.
O ETLVIDOSSY ¥ NISNVIH 'SAriv

e

SPEF FAOSE AhDeT

e A

o

O h i

NYId HOOTd LSuid

2478
10 SQNOH TYAQY
0 ONIGING ESO4OYd

avoy

NISNODSIM “CO HIHOMIVM W3 LYMILHM

U

L]

£

CN3937

i

Sunauve

A@ NvyTd

40074

18H1d

BT

¥

B

et 200

TNy I e
T o T ——
[ 21 voer __
fordudvtoy i)
A J-H_r.
VA H0OaLNSS Fw
D00 TIYHS “ t Wi theed
—‘“ _ - Ry
e -
GHYA HOOQLNO)
200 98
-

=20

oE e

168




A RESOLUTION AUTHORIZING A
MUTUAL AID BOX ALARM SYSTEM AGREEMENT
(MABAS MASTER AGREEMENT 2021)

WHEREAS, the Mutual Aid Box Alarm System (MABAS) was organized
beginning in 1968 in the northwest and western suburbs of Chicago, lllinois to coordinate
and automate fire department mutual aid, based roughly on the Chicago Fire
Department’s box alarm system of predetermined resources assigned to respond to a
specific incident or area. Since 1968 MABAS has grown into a multi-state organization to
coordinate responses to fires, emergency medical calls, hazardous material, technical
rescue and other emergencies and disasters through prearranged mutual aid and
dispatch agreements. The system is designed to facilitate all levels of mutual aid from
day-to-day automatic aid responses to major incidents and disasters requiring significant
deployment of resources. MABAS member Units include the gambit from all-volunteer
fire departments to maijor cities like Chicago, Milwaukee and St. Louis; and,

WHEREAS, since the last revision of the master MABAS intergovernmental
agreement in about 1988, MABAS has grown exponentially to its current composition of
almost 1200 lllinois Units and 2200 total Units in lllinois and several adjoining States;
and,

WHEREAS, the Constitution of the State of lllinois, 1970, Article VII, Section 10,
authorizes units of local government to contract or otherwise associate among
themselves, with the State, with other States and their units of local government, and
with the United States to obtain and share services and to exercise, combine, or transfer
any power or function in any manner not prohibited by law or ordinance; and to further
contract or otherwise associate with individuals, associations, and corporations in any
manner not prohibited by law or ordinance; and,

WHEREAS, the
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have determined that it is in the best interests of

to enter into the Mutual Aid Box Alarm System Agreement to secure to the
benefits of mutual aid in fire protection, firefighting, rescue, emergency medical services
and other activities for the protection of life and property from an emergency or disaster
and to provide for communications procedures, training and other necessary functions to
further the provision of said protection of life and property from an emergency or
disaster.

NOW, THEREFORE, BE IT RESOLVED by the and

of the ,

County, lllinois as follows:

SECTION ONE: That the President and the Secretary be and are hereby
authorized and directed to execute the Mutual Aid Box Alarm System Agreement,
(MABAS MASTER AGREEMENT 2021) a copy of said Agreement being attached

hereto as Exhibit A.

ADOPTED this day of ,20___, by aroll call vote as follows:
AYES:
NAYS:
ABSENT:
President
ATTEST:

Secretary

MABAS-ILLINOIS-CORP-RES 2021
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STATE OF ILLINOIS
SS

~— ' ~—

COUNTY OF

SECRETARY CERTIFICATE

l, , the duly qualified and acting Secretary of

the ,

County, lllinois, do hereby certify that attached hereto is a true

and correct copy of a Resolution entitled:

A RESOLUTION AUTHORIZING A
MUTUAL AID BOX ALARM SYSTEM AGREEMENT
(MABAS MASTER AGREEMENT 2021)

which Resolution was duly adopted by said at a meeting held on the

day of , 20

IN WITNESS WHEREOF, | have hereunto set my hand this day of

, 20

Item 6.
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www.whitewater-wi.gov Office of Finance
Telephone: 262-473-0500 312 W. Whitewater St.

WHITEWATER Fax: 262-222-5903 Whitewater, WI 53190

Finance Department

Date: February 24, 2026

To: Finance Committee

From: Rachelle Blitch, Director of Financial and Administrative Services
Re: Update on Donations for the Library Building Project

As requested by the committee, an update on the status of outstanding donations for the library
building project is being provided. Attached is the updated worksheet from Jennifer Motszko, Library
Board President. In addition, | have included a separate worksheet reconciling project expenses and
revenues in their entirety to confirm that anticipated costs are fully covered by projected revenues.

Based on current figures, and assuming all revenues are received and no additional expenses arise, the
project is expected to result in a net gain of approximately $74,000, which would be added to the
library’s fund balance.

The committee has requested that donation updates be reviewed in January and July. Accordingly, this
item will be brought back in July for further review. At that time, all expenses should be finalized, while
revenues are expected to continue through 2027.
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Library Building Project Revenue/Expense Tracking
465,350 Net gain from sale of houses
1,709,469 Donations transferred to the City to date
2,174,819
3,000,000 City Contribution/bonds
5,174,819
399,110 Balance at First Citizens/Capital campaign donations
348,788 Balance at American Depost/Library's money market
5,922,717
372,219 Outstanding pledges
6,294,936 Total revenue for building project

Expenses to Date

2,020,471 Paidin 2024

3,652,080 Paid to date for 2025
547,673 Remaining owed per last invoice received
6,220,224

74,712 Projected net gain/(loss)
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$1,000.00
$1,000.00
$1,000.00
$11,000.00
$25,000.00
$1,000.00
$0.00
$1,000.00
$0.00
$0.00
$1,000.00
$1,000.00
$0.00
$1,000.00
$5,000.00
$10,000.00
$5,000.00
$1,000.00
$1,000.00
$0.00
$1,000.00
$600.00
$1,000.00
$30,000.00
$10,000.00
$1,000.00
$2,000.00
$1,000.00
$1,000.00
$1,000.00
$1,000.00
$1,000.00
$1,000.00

$1,000.00
$815.05
$1,000.00
$4,028.33
$26,000.00
$1,000.00
$40.00
$52.33
$200.00
$100.00
$800.00
$600.00
$1,000.00
$400.00
$4,900.00
$11,000.00
$2,000.00
$1,000.00
$615.05
$250.00
$615.05
$240.00
$780.99
$31,000.00
$7,000.00
$542.77
$1,192.70
$615.05
$645.14
$615.05
$183.37
$800.00
$630.82

50.00
$184.95
50.00
$6,971.67
50.00
$0.00
50.00
$947.67
50.00
$0.00
5200.00
$400.00
50.00
$600.00
$100.00
$0.00
$3,000.00
$0.00
5384.95
$0.00
5384.95
$360.00
5219.01
$0.00
$3,000.00
$457.23
5807.30
$384.95
5354.85
$384.95
5816.63
$200.00
5369.18

$184.95

$3,485.83

$473.84

$200.00

$300.00
$100.00

$1,500.00
$250.00
$184.95

$184.95
$180.00
$219.01

$257.23
$403.65
$184.95
$189.96
$184.95
$408.32

$169.18

Iltem 7.

$3,485.83

$400.00

$200.00
$200.00

$300.00

$1,500.00
$200.00

$200.00
$180.00

$3,000.00
$200.00
$403.65
$200.00
$189.96
$200.00
$408.32
$200.00
$200.00
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$1,000.00
$1,000.00
$1,000.00
$333,333.35
$200,000.00
$1,000.00
$100,000.00
$1,000.00
$1,000.00
$1,000.00
$1,000.00
$1,000.00
$10,000.00
$1,000.00
$0.00
$1,000.00
$1,000.00
$25,000.00
$10,000.00
$1,000.00
$1,000.00
$10,000.00
$1,000.00
$0.00
$1,000.00
$50,000.00
$10,000.00
$10,000.00
$1,000.00
$25,000.00
$1,000.00
$1,000.00
$1,000.00
$1,000.00

$830.10
56,000.00
$430.10
5266,666.68
$200,000.00
$600.00
$40,000.00
$1,000.00
$612.96
5466.70
$600.00
$800.00
$10,000.00
$772.00
$50.00
5215.93
$1,000.00
$12,000.00
$13,500.00
$400.00
$182.71
$11,000.00
$600.00
$1,000.00
$600.00
$10,833.29
$6,000.00
$10,500.00
$600.00
$11,300.00
$647.43
$611.71
$578.49
5$384.53

$169.90
50.00
$569.90
566,666.68
$0.00
5400.00
$60,000.00
$1,000.00
$387.04
$533.30
$400.00
5200.00
$0.00
5228.00
$0.00
5784.07
$0.00
$13,000.00
$0.00
5600.00
$817.29
50.00
$400.00
50.00
$400.00
$39,166.71
$4,000.00
50.00
$400.00
$13,700.00
$352.57
5388.29
$421.51
5615.47

$266.67
$284.95
$66,666.67

$200.00
$30,000.00

$187.04
$283.30
$200.00

$392.04
$6,500.00

$300.00
$408.65

$200.00

$200.00
$19,166.71
$2,000.00

$200.00
$6,850.00
$152.57
$188.29
$221.51
$307.74

Iltem 7.

$169.90
$266.67
$284.95

$200.00
$30,000.00

$200.00
$250.00
$200.00
$200.00

$228.00
$392.04
$6,500.00

$300.00
$408.65

$200.00

$200.00
$19,166.71
$2,000.00

$200.00
$6,850.00
$200.00
$200.00
$200.00
$307.74
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$0.00
$1,000.00
$1,000.00
$1,000.00
$0.00
$1,000.00
$0.00
$6,000.00
$333,333.35
$1,000.00
$1,000.00
$25,000.00
$1,000.00
$1,000.00
$1,000.00
$334,333.35

Totals $1,629,600.05

2024 Totals
8/17/2024-6/30/2025

07/01/2025-2/13/2026
bequest deposited
directly to the city
actual received since
7/1/2025

Actual received to
2/13/2026

$20.00
$800.00
$400.00
5628.32
$250.00
$200.00
$250.00
56,000.00
5266,666.68
$1,000.00
$400.00
$16,000.00
$615.05
$600.00
$1,000.00
5267,266.67

$1,274,541.05

$557,612.59
$355,997.25

$360,931.21
$97,000.00

$457,931.21

$1,371,541.05

$0.00
5200.00
$600.00
$371.68
$0.00
5800.00
$0.00
50.00
566,666.68
50.00
$600.00
$9,000.00
$384.95
5400.00
$0.00
567,066.68

$372,219.01

$200.00
$300.00
$171.68

$400.00

$66,666.67

$300.00
$4,500.00
$184.95
$200.00

$67,066.68
$284,227.89

Iltem 7.

$300.00
$200.00

$400.00

$300.00
$4,500.00
$200.00
$200.00

$86,892.42
$81,692.42
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Date: February 24, 2026

To: Finance Committee

From: Rachelle Blitch, Director of Financial and Administrative Services
Re: Garbage and Recycling Fees

Wis. Stat. §66.0627 authorizes municipalities to bill property owners directly for certain services
by placing the cost as a special charge on the tax roll. Municipalities may impose these charges
when the service benefits particular parcels rather than the community at large; however, a
negative levy adjustment applies if the covered service was funded in whole or part by the 2013
tax levy for the 2014 budget and if the user fee was implemented or increased on or after July
2,2013.

Given this statutory framework, the City is evaluating whether to move garbage and recycling
services to a special charge. Doing so would shift the cost of these services from the general
levy to a parcel-specific charge, which can provide several operational and financial advantages.
First, placing the service outside the levy allows the City to preserve limited levy capacity for
other essential operations that cannot be funded through special charges. This is particularly
important under current levy-limit constraints, where even modest increases in service costs
can crowd out other budget priorities.

A special charge ensures that the cost of garbage and recycling services is aligned with the
properties that directly receive the service, creating a more transparent and equitable funding
structure. Property owners would see the actual cost of the service on their tax bill, and the City
can clearly communicate how the fee is calculated and what it supports. Currently, only single-
family homes receive this service, while commercial and multi-family properties manage their
own waste removal. Because the service is funded through the general fund, all taxpayers
contribute to it regardless of whether they benefit. Applying this charge ensures that that
service fees for new single family home developments within the TIDs go directly toward the
cost of service. Traditionally, growth increment within a TID is captured and redirected to the
district rather than the general fund. Moving this expense to a special charge guarantees that
these costs are properly allocated to the service provided.

Finally, using a special charge provides a more stable and predictable funding mechanism.
Service costs—fuel, equipment, labor, and contracted hauling—tend to rise faster than
allowable levy growth. A special charge can be adjusted annually to reflect actual service costs
without triggering levy-limit pressure or requiring reductions in unrelated municipal services.

The general fund is projected to transfer $540,000 in 2027 to support Solid Waste and Recycling
services. Under state law, the levy would be reduced by $117,977, leaving $422,023 that could

Item 8.
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Finance Department

be redirected to other municipal needs. The included graphs illustrate the increase in garbage
and recycling rates and the total budget cost, as well as how these increases compare to the
growth of the property tax levy and are intended only to support discussion and help the
committee determine what direction it may wish to pursue.
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Garbage & Recycling Expenses

2018-2027
Change 45%

600,000

574,533
556,601
538,019
500,000 523,021

480,493
456,991

400,000 416,10
395,840
300,000

200,000

100,000

23 2024 2025

Linear (Expenses)
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2019

Total Rate

Garbage & Recycling Rates kv
Change 38%

(Total Rate)

2025 AR

Linear

(Total Rate)
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Finance Department

Date: February 24, 2026

To: Finance Committee

From: Rachelle Blitch, Director of Financial and Administrative Services

Re: Review of the City’s Debt Policy

This item was requested by a committee member for review and discussion. Attached you will find:
1. The current debt policy as last approved in 2001.

2. An updated version incorporating recommendations from the Government Finance Officers
Association (GFOA) for best practices.

3. Calculations illustrating the impact of lowering the City’s debt capacity from 3.5% to 3%.
Purpose of a Debt Policy

A debt policy provides a framework for managing the City’s borrowing practices responsibly and
transparently. It establishes guidelines for the amount, type, and structure of debt the City may issue,
ensuring alignment with long-term financial stability and affordability. A well-defined policy helps
maintain creditworthiness, supports strategic capital planning, and provides clarity for decision-makers
and the public.

Process for Changing the Policy

Any changes to the debt policy require review and recommendation by the Finance Committee,
followed by approval from the Common Council. The committee may suggest modifications beyond
those presented in the updated draft, including adjustments to debt limits or other provisions. Once
consensus is reached, the revised policy will be brought forward for formal adoption.

GFOA Best Practice Recommendations
The GFOA recommends that debt policies include:

e Clear Debt Limits: Establishing maximum debt levels as a percentage of assessed value or
revenues.

e Purpose and Use of Debt: Defining acceptable uses for long-term debt (e.g., capital projects, not
operating expenses).

e Structure and Term Guidelines: Aligning debt repayment schedules with the useful life of
assets.

e Affordability Measures: Using benchmarks such as debt per capita or debt service as a
percentage of expenditures.

¢ Monitoring and Reporting: Regular review of outstanding debt and compliance with policy.

181




www.whitewater-wi.gov Office of Finance
Telephone: 262-473-0500 312 W. Whitewater St.

WHITEWATER Fax: 262-222-5903 Whitewater, WI 53190

Finance Department

¢ Integration with Capital Planning: Ensuring debt decisions align with long-term capital
improvement plans.

The committee may review these materials and provide feedback or suggest additional changes as
desired.
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182




Item 9.

Policy 501.04.06
Debt
) Finance Approving Common )
Owner: Director Position: Council Pages: 2
Revision Review
Issue Date: 10/16/2001 Date: Date:
Special
Instructions:

.  PURPOSE

The debt policy ensures that the City’s debt:

A.
B.

does not weaken the City’s financial structure; and
provide limits on debt to avoid problems in servicing debt.

This policy is critical for maintaining the best possible credit rating.

[l. GUIDELINES

A

The City will use regularly occurring revenues to fund current operation costs; long term debt
will not be used for operating costs.

The City will confine long-term borrowing to capital improvements and development that have a
life of more than 5 years and cannot be financed from current revenues.

The City will pay back debt within a period not to exceed the expected life of the improvements.

The City will not exceed 5 percent of the market value of taxable property for general obligation
debt per state statutes. The City recognizes that bond anticipation notes are not general
obligation debts per State Statutes, however, it is a policy to include the bond anticipation notes
when calculating the 5% debt service-borrowing limit.

The City will maintain good communications with bond rating agencies about its financial
condition and will follow a policy of full disclosure in every financial report and bond prospectus.
The City will comply with Securities Exchange Commission (SEC) reporting requirements.

The City will follow a policy of full disclosure on financial reports and bond prospectus.
The City will refinance or call any debt issue when beneficial for future savings.

It is recognized that General Obligation (G.0.) Debt issued to support the Capital Improvement
Program (C.I.P.) carries the full faith and credit of the City, however, the utility portion of State

183




Debt

Item 9.

Shared Revenues, which is recognized in the General Fund, shall be used to offset the associated

debt service and cash flow requirements of the Capital Improvements Program
Ill. PROCEDURE
IV. REPORTING
V. JOB AIDS

2|Page
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Policy 501.04.06
Debt
) Finance Approving Common )
Owner: Director Position: Council Pages: 10
Revision Review
Issue Date: 10/16/2001 Date: Date:
Special
Instructions:

PURPOSE

The Debt Management Policy is designed to set a comprehensive framework for the utilization,
administration, and disclosure of the City's debt financing. Its foremost aim is to establish criteria for
employing debt, while concurrently striving to minimize the costs associated with debt service and
issuance. A key goal is to preserve a robust credit rating in the financial sector and ensure
transparent and thorough financial reporting. Moreover, the City's financing activities will align with
this policy and comply with relevant federal legislation, U.S. Securities and Exchange Commission
(SEC) regulations, Wisconsin State Statutes, City Code, and other pertinent regulatory mandates.

The City's Debt Management Policy serves as a directive for City staff, guiding them in proposing
debt in a manner that demonstrates the City's efficient management and financial stability,
ultimately securing financing at the most favorable rates. The obligation to recommend debt on
behalf of the City falls upon the Finance Director, or their appointee. Following the approval of the
Common Council, the Finance Director is tasked with coordinating to guarantee that all financial
transactions are conducted in strict adherence to applicable laws and regulations. Significant
alterations to this policy require the endorsement of the Common Council.

GUIDELINES

Debt functions as a financing instrument, applicable when the City possesses the requisite legal,
financial, and market debt capacities. Its consideration is appropriate under circumstances where
one or more of the following conditions are present:
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e The City will use regularly occurring revenues to fund current operation costs; long term debt
will not be used for operating costs.

e The City will confine long-term borrowing to capital improvements and development that have a
life of more than 5 years and cannot be financed from current revenues.

e The City will pay back debt within a period not to exceed the expected life of the improvements.

e The City will maintain good communications with bond rating agencies about its financial

condition and will follow a policy of full disclosure in every financial report and bond prospectus.
The City will comply with Securities Exchange Commission (SEC) reporting requirements.

e The City will follow a policy of full disclosure on financial reports and bond prospectus.
e The City will refinance or call any debt issue when beneficial for future savings.

e |tisrecognized that General Obligation (G.O.) Debt issued to support the Capital Improvement
Program (C.1.P.) carries the full faith and credit of the City, however, the utility portion of State
Shared Revenues, which is recognized in the General Fund, shall be used to offset the associated
debt service and cash flow requirements of the Capital Improvements Program.

e Financing of certain equipment or projects with long-term debt (10 to 20 years) is
undertaken every two years.

Types of Permitted Debt

The City is authorized to employ various forms of municipal debt obligations to achieve its financing
goals. All long-term debt financing must receive approval from the Common Council. Below is a catalog
of the types of debt permitted for the City, along with the general guidelines for their utilization:

General Obligation Debt

The City is sanctioned to issue general obligation debt in several forms, including promissory notes,
State Trust Fund loans, refunding bonds, and corporate purpose bonds. The duration of any general
obligation debt is restricted to a maximum of 20 years from the initial date of issuance.

Legal Debt Capacity

2|Page
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Pursuant to Wisc. Stat. §67.03 (1) (a), the City's total general obligation debt is capped at 5 percent of
the equalized value of taxable property within its jurisdiction. It is the City's objective to keep its debt
ratio at or below 70 percent of this legal debt limit.

Net Direct General Obligation Debt/Full Value

The Common Council aims to uphold a per capita general obligation debt ratio within the range of 2-4%.

Maintaining this ratio is pivotal for ensuring that sufficient resources are available for the repayment of
outstanding long-term general obligation debt, without imposing excessive financial strain on the
community.

The general obligation debt ratio is calculated based on the total outstanding general obligation long-
term debt as of December 31 each year, in relation to the equalized value from the most recent year.
When planning capital projects and their proposed financing, the impact on this ratio should be
considered. It is important to note that general obligation debt underpinned by sources other than
general obligation property tax revenues is not included in this ratio. The Finance Department bears the
responsibility of annually computing the general obligation debt ratio.

Debt Service/Total Revenue

The goal of the City is to not exceed a maximum 15% ratio of property tax supported debt service costs
to total government fund revenues. This will ensure that the City maintains its ability to repay
outstanding debts.

This ratio will be measured by annual property tax supported debt service cost in relation to annual
revenues for all government funds. A maximum ratio of fifteen percent is desired, and future
borrowing will be structured to maintain this ratio. General obligation debt supported by funds other
than the general property tax revenues will not be included in this ratio. This will be calculated after
the annual audit by the Finance Department.

Debt Service Repayment

The objective is to ensure that the City's general obligation debt is repaid within a timeframe of 20
years, whereas debt incurred for equipment purchases is to be settled within a span of 10 years.

Revenue Bonds

Chapter 66.066 of the Wisconsin State Statute regulates the issuance of revenue bonds. The duration
for these revenue bonds is confined to a maximum of 40 years from the date of their original issuance.

Revenue Bond Uses

3|Page
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Revenue bond issues are designated exclusively for the purpose of purchasing, acquiring, leasing,
constructing, expanding, augmenting, enhancing, conducting, controlling, operating, or managing a
public utility. Additionally, these funds are allocated for covering the expenses of any necessary
subsequent additions, improvements, and extensions related to these utilities.

Interest Payments

The interest accruing on the revenue bonds is to be disbursed to the bondholders in accordance with
the interest schedule delineated by the debt schedule. As for the principal payment on these revenue
bonds, it must commence no later than three years following the issuance date, or two years
subsequent to the projected completion date of the relevant project, depending on which of these
dates occurs later.

State Trust Fund Loans

Other Obligations

In certain special circumstances, other forms of debt may be deemed appropriate and beneficial for the
City. The utilization of such alternative debt forms can be assessed by the Finance Director, or their
designee, on an individual case basis. Should these other types of debts be employed, it is imperative
that all relevant state and federal guidelines are adhered to.

Bond Record Retention

The Finance Department is responsible for maintaining all records in strict compliance with the rules
and regulations applicable to bonds as per the relevant code and laws. This includes:

e The transcript of proceedings, often referred to as the official “record book”.

e Detailed information on the expenditure of bond proceeds, including any investment earnings
on the bonds. This may encompass invoices, checks, or other relevant financial documents.

e Records concerning the usage of the project financed by the bonds or any prior project,
particularly any instances of private business use.

e Documentation including records, certifications, and legal opinions related to any change in the
use of the project or a prior project, which may also involve certificates and opinions regarding
remedial actions.

e Comprehensive documentation related to the investment of the bond proceeds. This
encompasses bank or account statements, confirmations of the purchase and sale of securities,
yield calculations for each class of investments, actual investment income received from the
investment of proceeds, details of guaranteed investment contracts, and calculations related to
rebate obligations.

4| Page
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Retention: Final Payment

The Finance Department is obliged to retain these records for a minimum duration of three years
following the final payment of the bonds, or the final payment of any issue or issues of tax-exempt
bonds or notes that have been utilized to refund the bonds.

Retention: Refunding

In the event that the bonds are refunded at a future date, the Finance Department is required to
maintain the aforementioned records until three years subsequent to the final redemption of the
refunding obligations.

Arbitrage

Arbitrage rebates are payments made to the government with the aim of averting several potential
issues. These include preventing the issuance of a greater number of bonds than necessary, inhibiting
the premature issuance of bonds, and ensuring that bonds do not remain outstanding for longer than
required.

The City is committed to utilizing bond proceeds exclusively for the specific purposes and under the
authority for which the bonds were issued. Generally, the City aims to avoid arbitrage rebates and will
adhere to the relevant exemptions. However, there may be scenarios where the City opts to pay the
arbitrage rebate. In such cases, the rationale behind this decision will be clearly outlined by the Finance
Department at the time of issuing the bonds.

Exemptions

Under 26 U.S. Code 148, exemptions for arbitrage rebate that the City should follow includes:

Small Issuer Exception

e Theissue is issued by a governmental unit with general taxing powers;
e The aggregate face amount of all tax-exempt bonds issued by the City during the

calendar year is not to exceed $5 million;

e No bond which is part of such issue is a private activity bond;
e At least 95 percent of the net proceeds of such issue are to be used for local

government activities by the issuer;

Spending (spend down) Over $5 Million Exceptions
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e 6 months — 10 percent of bond proceeds

e 12 months — 45 percent of bond proceeds

e 18 months — 75 percent of bond proceeds

e 24 months — 100 percent of bond proceeds (If the City can spend down 95 percent

of the bond within the 24 months, the City shall have 36 months to spend down

100 percent of the bond)

e “Bona fide” debt service funds, subject to a limit of $100,000 on annual earnings in the
case of private activity bonds or governmental bonds that do not have a fixed rate of
interest and a maturity of at least five years

e Payment of 1.5 percent penalty in lieu of arbitrage rebate no later than 90 days after the
end of the spending period to which it relates

e Proceeds invested in tax-exempt obligations

Spend Down Schedules and Exceptions

During the process of issuing any type of debt, the Finance Department working with the
project manager will provide spend down estimates of the debt. The Finance Department is also
responsible for monitoring the actual spending of the debt and exercise best efforts to spend
down bond proceeds in such a manner that the City will meet one of the spend-down

exemptions from arbitrage rebate.

Spend down exceptions provide for the majority, 95 to 100 percent, of the bond proceeds to be
spent down within two years of the issuance of debt. The specific date of the spend down goal

shall be the settlement day/close date of the debt.

Reporting

All of the City’s tax-exempt issues, including lease purchase agreements, are subject to arbitrage
compliance regulations. In accordance with IRS recommended practices, the Finance
Department shall calculate arbitrage rebate computations no later than each five-year

anniversary date of the issuance of the bond and at the final maturity for all bonds.

If any arbitrage rebate liability exists, the Finance Department shall report such liability in the

6|Page
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year-end financial statements.

Arbitrage Rebates

Arbitrage rebates were created as a financial disincentive in order to prevent abuses. According
to 26 U.S. Code 148, the arbitrage rebate will be treated as meeting the requirement only if an
amount equal to the sum of the excess of the following is paid to the United States by the issuer:

e The excess of the amount earned on all nonpurpose investments and any income

attributable to the excess amount earned;

e The amount which would have been earned if such nonpurpose investments were

invested at a rate equal to the yield on the issue

Due Date of Arbitrage Rebate Payments

The amount which is required to be paid to the Internal Revenue Service (IRS) by the Finance
Department, or financial consultant, shall be paid in installments which are made at least once
every 5 years. Each installment shall be in an amount which ensures that 90 percent of the
required amount is paid. The last installment shall be made no later than 60 days after the day
on which the last bond of the issue is redeemed and shall be in an amount sufficient to pay the

remaining balance that the City is required to pay.

A series of issues which are redeemed during a 6-month period shall be treated as one issue for
purposes of the preceding sentence if no bond which is part of any issue in such series has a

maturity of more than 270 days or is a private activity bond.
In the case of a tax and revenue anticipation bond, the last installment shall not be required to
be made before the date 8 months after the date of issuance of the issue of which the bond is a

part.

Continuing Disclosure

The City's debt obligations fall under the purview of SEC Rule 15¢2-12 (the Rule), which governs the
timing and preparation of disclosure documents by brokers, dealers, and underwriters involved with
the City’s securities. This regulation is instrumental in ensuring transparency and compliance in the
handling of the City's financial instruments.
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Dealer’s Requirements

The Rule mandates that dealers, when underwriting specific types of municipal securities, must
ensure that the City, as the issuer of the bonds, enters into an agreement to supply ongoing
information about the securities to the Municipal Securities Rulemaking Board (MSRB). This
requirement is essential for maintaining transparency and regular disclosure of relevant data
concerning the municipal securities in question.

Required Information
Continuing disclosure agreements must require the following information:

Annual Financial Information

e The City’s financial information and operating data as included in original official statement;
e The City’s audited financial statements

Event Notices
Notice of any of the following 14 listed events with respect to the City’s debt obligations

must be reported within 10 business days:

e Principal and interest payment delinquencies;

e Non-payment related defaults;

e Unscheduled draws on debt service reserves reflecting financial difficulties;

e Unscheduled draws on credit enhancements reflecting financial difficulties;

e Substitution of credit or liquidity providers, or their failure to perform;

e Adverse tax opinions or events affecting the tax-exempt status of the security;
e Modifications to rights of security holders;

e Bond calls and tender offers;

e Defeasances;

e Release, substitution or sale of property securing repayment of the securities;
e Rating changes;

e Bankruptcy, insolvency or receivership;

e Merger, acquisition or sale of all issuer assets;

e Appointment of successor trustee

The following events with respect to the City’s debt obligations can be voluntarily

reported within 10 business days:
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e Amendment to continuing disclosure undertaking;

e Change in obligated person;

e Notice to investors pursuant to bond documents;

e Certain communications from the Internal Revenue Service;
e Secondary market purchases;

e Bid for auction rate or other securities;

e Updates to capital or other financial plans;

e Quarterly strategic plan updates;

e Litigation/enforcement action;

e Change of tender agent, remarketing agent, or other on-going party;
e Derivative or other similar transaction;

e Other event-based disclosures

Exemptions
Continuing disclosure generally is not required for an issue if:

e The entire issue is for less than S1 million;
e The bonds are sold to investors in units of no less than $100,000 and are sold to no more

than 35 sophisticated investors;

e The bonds are sold in $100,000 minimum denominations and mature in nine months or
less from initial issuance;

e The bonds were issued prior to July 1995 (or prior to December 1, 2010 for certain

“puttable” securities.)

Electronic Municipal Market Access (EMMA)

EMMA provides free online access to disclosure information for municipal obligations. The
Finance Department, or contracted financial consultant, must provide continuing disclosure
documents electronically to the Municipal Securities Rulemaking Board through EMMA
annually by the date specified in the continuing disclosure agreement, generally within 365

days of the year end.

Contracted Financial Consultant
The City may contract with a financial consultant to help comply with its continuing disclosure

agreements, certificates and undertakings associated with each issue of securities subject to the
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Rule.
Reporting
In the event for which an event notice is to be filed, the Finance Director, or designee, shall

provide disclosure information related to the event to EMMA, as required.

Selecting and Retention of Service Providers

The City acknowledges the specialized nature of the municipal bond industry and the potential
necessity to engage expert consultants. It is the responsibility of the Finance Director, or their
appointee, to devise a process for soliciting and selecting professional services essential for the
implementation of the City's debt management policy. The types of contract advisors that can be
retained for the City include:

e Underwriters

e Bond Counsel

e Special Counsel

e Financial Advisor

In the context of the City's debt management policy, professional financial consultants may be selected
through a request for qualifications (RFQ) process. If this approach is adopted, the RFQ process will be
structured to identify service providers who present the most advantageous blend of expertise and cost
for the City. The primary goals of this process will be to:

e Promote competition;

e Be as objective as possible;

e Incorporate clear and rationale selection criteria;

e Beindependent of political influence;

e Be perceived as fair by the respondents;

e Result in cost-effective transaction;

e Result in the selection of the most qualified firm(s)

While the City is not obligated to choose the firm proposing the lowest price, in instances where the
lowest bidder is not selected, the Finance Director, or their designee, must furnish a justification for this
recommendation. All such contracts are subject to approval by the Common Council.

Credit Ratings

Should there be any alterations in the City’s credit ratings, it is the responsibility of the Finance Director
to promptly notify the Common Council and the City Administrator of these changes.

Rating Agency Relationships
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Item 9.

Debt

The Finance Director bears the responsibility for sustaining relationships with the rating agencies that
assign ratings to the City's diverse debt obligations. This duty encompasses the provision of regular
updates on the City’s financial status and coordinating meetings in conjunction with the issuance of new
debt. The aim of these efforts is to ensure that the rating agencies are kept well-informed about the
City's financial health and strategic initiatives.

Use of Rating Agencies

The Finance Director holds the responsibility of deciding whether to request a credit rating for a specific
financing and, if so, determining which of the major rating agencies will be solicited to provide such a
rating. This decision-making process is crucial for assessing the creditworthiness and market perception
of the City's financial undertakings.
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Item 9.

5% 3.50% Additional 3.25% Additional 3.00% Additional

Equalized Change in Statute GO Debt | % of Debt @| City Policy | Capacity per City Policy | Capacity per City Policy | Capacity per
Year Value/TID IN | Equalized Value | Debt Limit Principal 5% Limit Debt Limit Policy Debt Limit Policy Debt Limit Policy
2025 1,102,056,600 60,380,400 | 55,102,830 | 25,561,315 46% 38,571,981 13,010,666 35,816,840 10,255,524 33,061,698 7,500,383
2024 1,041,676,200 65,393,000 | 52,083,810 | 27,132,415 52% 36,458,667 9,326,252 33,854,477 6,722,061 31,250,286 4,117,871
2023 976,283,200 115,117,600 | 48,814,160 | 21,910,475 45% 34,169,912 12,259,437 31,729,204 9,818,729 29,288,496 7,378,021
2022 861,165,600 58,863,100 | 43,058,280 | 23,533,388 55% 30,140,796 6,607,408 27,987,882 4,454,494 25,834,968 2,301,580
2021 802,302,500 61,500,100 | 40,115,125 | 21,350,847 53% 28,080,588 6,729,741 26,074,831 4,723,984 24,069,075 2,718,228
2020 740,802,400 43,896,600 | 37,040,120 | 19,654,888 53% 25,928,084 6,273,196 24,076,078 4,421,190 22,224,072 2,569,184
2019 696,905,800 30,514,700 | 34,845,290 | 20,486,188 59% 24,391,703 3,905,515 22,649,439 2,163,251 20,907,174 420,986
2018 666,391,100 19,616,100 | 33,319,555 [ 20,032,370 60% 23,323,689 3,291,319 21,657,711 1,625,341 19,991,733 (40,637)
2017 646,775,000 1,376,100 | 32,338,750 | 20,455,200 63% 22,637,125 2,181,925 21,020,188 564,988 19,403,250 (1,051,950)
2016 645,398,900 4,648,800 | 32,269,945 | 19,214,083 60% 22,588,962 3,374,879 20,975,464 1,761,381 19,361,967 147,884
2015 640,750,100 14,889,300 | 32,037,505 [ 22,850,000 71% 22,426,254 (423,746) 20,824,378 (2,025,622) 19,222,503 (3,627,497)
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www.whitewater-wi.gov Office of Finance
Telephone: 262-473-0500 312 W. Whitewater St.

WHITEWATER Fax: 262-222-5903 Whitewater, WI 53190

Finance Department

Date: February 24, 2026

To: Finance Committee

From: Rachelle Blitch, Director of Financial and Administrative Services
Re: Updates to the Capital Improvement Plan

As noted during the budget hearing, while the Common Council approved the budget including the
Capital Improvement Plan, that approval did not automatically authorize borrowing. Borrowing is a
separate action that will be considered at a future date, and the City’s intent is to borrow only what is
necessary based on actual project costs.

Estimating costs more than a year in advance and anticipating potential grant funding can be
challenging, so adjustments may be required as more accurate information becomes available.

Attached is an updated summary of Capital Improvement Plan cost projections for projects where bids
or quotes have been received. While some bids have come in higher than originally estimated, others
have come in lower. These changes are being tracked, and the borrowing request will be adjusted
accordingly to reflect actual costs.

We anticipate receiving a few additional bids prior to initiating the borrowing process, which is likely to
begin in April. At that time, the borrowing request will be updated to ensure it accurately reflects the
most current project costs so that only the appropriate amount is borrowed.

Another update will be provided at the next Finance Committee meeting in March.

Item 10.
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Item 10.

2026

Project Name Department |Expenditure Fund 2026 Funding  Budgeted Bid/Update Difference
Roof Replacement Program - Wastewater Utility Sewer 620-Sewer Utility WW Rev Bond 45,000

City Facility Roof Replacement Facilities 450-Capital Projects Bond-GF 400,000

Armory Chimney Repair Facilities 450-Capital Projects Bond-GF 40,000

Overhead Garage Door Replacement Sewer 620-Sewer Utility WW Rev Bond 60,000 15,000 (45,000)
Rifle and Shotgun Replacement Police 216-Police Equipment Bond-GF 20,000

GPS Portable Radios Police 450-Capital Projects Bond-GF 15,370

Evidence Garage Police 450-Capital Projects Bond-GF 875,000

WAFC Slide Inspection and Repairs WAFC 247-Aquatic Center Fund Balance 5,000

ADA Funding Facilities 450-Capital Projects Defer 25,000

Well 9 Holding Tank Maintenance Water 610-Water Utility Fund Balance 5,000

Well 9 road paving. Water 610-Water Utility W Rev Bond 80,000

Bulk fill station Water 610-Water Utility W Rev Bond 150,000

Well 7 pump room heater Water 610-Water Utility W Rev Bond 20,000

Public Works/Park Department Study DPW 100-General Fund Fund Balance 15,000

New Storage Shed Bathroom Water 610-Water Utility W Rev Bond 30,000

Whitewater Street/Cravath Park Brick Replacement DPW 450-Capital Projects Bond-GF 135,000

Fire Hydrant Replacement Water 610-Water Utility W Rev Bond 75,000

Outdoor Splash Pad Parks 450-Capital Projects Grant 430,000

Outdoor Splash Pad Parks 450-Capital Projects Bond-GF 430,000

Main Improvement- Elkhorn Roundabout Water 610-Water Utility W Rev Bond 75,000

Putnam Street Reconstruction DPW 450-Capital Projects Bond-GF 235,100 277,112 42,012
Putnam Street Reconstruction Stormwater 630-Stormwater Utility Bond-Stormwe 90,800 146,414 55,614
Jefferson Street Reconstruction DPW 450-Capital Projects Bond-GF 1,546,600 1,644,254 97,654
Putnam Street Reconstruction Water 610-Water Utility W Rev Bond 176,000 130,658 (45,342)
Jefferson Street Reconstruction Sewer 620-Sewer Utility WW Rev Bond 837,500 1,204,933 367,433
Jefferson Street Reconstruction Stormwater 630-Stormwater Utility Bond-Stormwe 237,800 388,354 150,554
Jefferson Street Reconstruction Water 610-Water Utility W Rev Bond 680,500 751,744 71,244
Park Pathway Repair and Resurfacing Parks 450-Capital Projects Bond-GF 50,000

Cravath lake Mill Pond Dam Repairs Parks 450-Capital Projects Bond-GF 130,000 71,406 (58,594)
Park Master Plan Update Parks 245-Parkland Development Fund Balance 25,000

Zoning Code Rewrite ADMIN 100-General Fund Fund Balance 50,400

Water Meter replacements Water 610-Water Utility W Rev Bond 150,000 138,600 (11,400)
Leak Study Water 610-Water Utility Fund Balance 7,500

Large water meters Water 610-Water Utility W Rev Bond 35,000

Aeration Basin Diffuser Replacement Sewer 620-Sewer Utility Fund Balance 13,000

Starin Park Underground Detention-Construction Stormwater 630-Stormwater Utility CWF 800,000
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Starin Park Underground Detention-Construction
Starin Park Underground Detention-Construction
Universal Blvd/Technology Dr Asphalt Overlay
Lakeview Drive/Amber Drive Overlay

Wisconsin Street Overlay

Main Street/Franklin Street Intersection
Prospect/Universal Water Main Replacement
Prospect/Universal Water Main Replacement
2026 Detention Basin Dredging

SITP Fiber Run

Denitrification Pump

PC Replacement

City Surveillance Camera Upgrades & Maintenance
City Surveillance Camera Upgrades & Maintenance
City Surveillance Camera Upgrades & Maintenance
MDC Replacement

Scada Upgrade

Meter reading

PC Replacements

Scada Consultant

Hach WIMS Upgrades

Wasterwater L3 Switch

DVR Replacement

Email Archiver Replacement

Plow/Patrol Truck '25

Trailer Replacement

Fire Inspector Vehicle

Replace Ambulance 1282

Plow/Patrol Truck '25

2026 Quad Axle Dump Truck

Squad Car and Changeover (Fund Balance Applied)
Squad Car and Changeover

Service vehicle

F-350 Pickup 2026

Lift Station pump rebuild

New Water Locator

Fire hydrant painting

WATER MATERIAL HAULING TRAILER

Stormwater
Stormwater
DPW

DPW

DPW

DPW

Water
Stormwater
Stormwater
Parks
Sewer

IT

WAFC

IT

Library
Police
Water
Water
Water
Water
Sewer
Sewer

DPW

Police
Police
Water
DPW

Sewer
Water
Water
Water

630-Stormwater Utility
630-Stormwater Utility
410-TID 10

280-Street Repair
280-Street Repair
450-Capital Projects
610-Water Utility
630-Stormwater Utility
630-Stormwater Utility
450-Capital Projects
620-Sewer Utility
450-Capital Projects
247-Aquatic Center
450-Capital Projects
220-Library
450-Capital Projects
610-Water Utility
610-Water Utility
610-Water Utility
610-Water Utility
620-Sewer Utility
620-Sewer Utility
450-Capital Projects
450-Capital Projects
215-DPW Equipment
210-Fire EMS Equipment
210-Fire EMS Equipment
210-Fire EMS Equipment
215-DPW Equipment
215-DPW Equipment
216-Police Equipment
216-Police Equipment
610-Water Utility
215-DPW Equipment
620-Sewer Utility
610-Water Utility
610-Water Utility
610-Water Utility

Grant

CWEF Grant
Bond-TID 10
Bond-GF
Bond-GF
Bond-GF

W Rev Bond
Bond-Stormwe
Bond-Stormwe
Bond-GF
Fund Balance
Bond-GF
Fund Balance
Bond-GF
Fund Balance
Bond-GF

W Rev Bond
Fund Balance
Fund Balance
Fund Balance
Fund Balance
WW Rev Bond
Bond-GF
Bond-GF
Fund Balance
Fund Balance
Fund Balance
Fund Balance
Fund Balance
Bond-GF
Fund Balance
Bond-GF

W Rev Bond
Bond-GF
Fund Balance
Fund Balance
W Rev Bond
Fund Balance

1,225,000
1,600,000
273,000
270,000
355,000
296,000
449,400
360,000
345,000
75,000
17,000
35,831
10,000
35,000
15,000
17,500
48,500
80,000
3,000
15,000
15,000
20,000
100,000
100,000
33,000
20,000
75,000
80,000
300,000
270,000
95,000
396,800
75,000
65,000
3,800
20,000
40,000
8,000

20,000

49,376

7,650

Item 10.

(80,000)

(25,624)

(350)
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Kubota RTV Replacement '26

Snowplow for skid Steer

Backup Generator Maintenance

New Trash Pump

Skid steer trade

2026 Caterpillar 255 Track Skid Steer Loader
2026 Caterpillar HM215 Drum Mulcher

Mower Replacement

Portable Pump

2026 Caterpillar 250 Wheeled Skid Loader

LED Information Sign

Lakes Management

Energy Audit

Cravath Lakefront Building Roof Replacement
Municipal Building Carpet Replacement 2nd Floor
Municipal Building Wallpaper Removal and Painting
Awning Replacement at White Memorial Building
City Wide Tree Inventory

Effigy Mound Park Tree Removal

Baseball Softball Infield Groomer

Pneumatic Cut off saw

DPW
Water
Water
Water
Water
DPW
DPW
Sewer
Sewer
DPW
Parks
Parks
Facilities
Parks
Facilities
Facilities
Facilities
Parks
Parks
Parks
Water

215-DPW Equipment
610-Water Utility
610-Water Utility
610-Water Utility
610-Water Utility
215-DPW Equipment
215-DPW Equipment
620-Sewer Utility
620-Sewer Utility
215-DPW Equipment
450-Capital Projects
450-Capital Projects
450-Capital Projects
450-Capital Projects
450-Capital Projects
217-Building Repair
217-Building Repair
450-Capital Projects
450-Capital Projects

246-Treytons Field of Dreams

610-Water Utility

Bond-GF
Fund Balance
Fund Balance
Fund Balance
Fund Balance
Bond-GF
Bond-GF
WW Rev Bond
WW Rev Bond
Bond-GF
Bond-GF
Bond-GF
Bond-GF
Bond-GF
Defer

Fund Balance
Fund Balance
Defer
Bond-GF
Fund Balance
W Rev Bond

27,000
7,000
25,000
5,000
6,000
83,600
30,000
17,000
22,000
63,000
60,000
150,000
30,000
75,000
100,000
30,000
18,000
55,000
25,000
40,000
16,000

11,700
21,450

Item 10.

(5,300)
(550)
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