BOARD OF ZONING APPEALS MEETING

M—S\ﬂ\ Tuesday, March 04, 2025 at 5:00 PM
WM:';F,_,ELTON AGENDA
Poe. X

CALL TO ORDER.
DETERMINATION OF A QUORUM.
APPROVAL OF MINUTES.

1. Draft Minutes- February 4, 2025
NEW BUSINESS.

2. Annual Adoption of By-Laws

3. Annual Adoption of Remote Participation Policy
CLOSED SESSION.

4. Closed Session to discuss Legal Representation
UPDATES.

5. Appointment of a Secretary to the Board

ADJOURN.
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WARRENTON

BOARD OF ZONING APPEALS OF THE TOWN OF WARRENTON
TOWN HALL
21 MAIN STREET
WARRENTON, VIRGINIA 20186

MINUTES

A REGULAR MEETING OF THE BOARD OF ZONING APPEALS WAS HELD ON
FEBRUARY 4, 2025, AT 5:00 P.M. IN WARRENTON, VIRGINIA

PRESENT Ms. Melea Maybach, Vice Chair; Mr. Geoffrey Fiutak; Ms. Susan
Helander; Mr. Van Baggett; Ms. Heather Jenkins, Zoning
Administrator; Ms. Amber Heflin, Zoning Official

ABSENT

CALL TO ORDER AND DETERMINATION OF A QUORUM

The meeting was called to order at 5:00pm. There was a quorum of members present.

ELECTION OF OFFICERS

Ms. Maybach asked the Board for nominations for the Chair of the Board.

Ms. Helander motioned to nominate Ms. Maybach. Mr. Fiutak seconded. All in favor. The vote
was as follows:

Ayes: Ms. Melea Maybach, Chair; Mr. Geoffrey Fiutak; Ms. Susan
Helander; Mr. Van Baggett
Nays:
Absent During Vote:
Ms. Heflin advised the Board they will also need to elect a Vice Chair and a Secretary.

Mr. Fiutak asked for clarity on the election of the secretary, noting the current Zoning Ordinance
states the Town Manager shall elect a secretary from the Town Staff to serve the Board.
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Ms. Jenkins advised she would quickly verify within the Zoning Ordinance and advised common
practice has been for the Board to appoint its own secretary. She added that historically, it has
been the Zoning Administrator or their designee.

Mr. Fiutak stated he did not have an issue with staff performing secretarial duties, but he wants
to make certain the Board is following protocols as they are written in the Zoning Ordinance. He
added there may be conflicts within the Board’s current By-Laws that do not coincide with the
current Zoning Ordinance requirements.

Mr. Fiutak moved to nominate Mr. Baggett. Ms. Helander seconded. All in favor. The vote was as
follows:

Ayes: Ms. Melea Maybach, Chair; Mr. Van Baggett, Vice Chair; Mr.
Geoffrey Fiutak; Ms. Susan Helander

Nays:

Absent During Vote:

Ms. Jenkins confirmed the Zoning Ordinance does require the Town Manager to appoint a
secretary to the Board, but the Board could certainly make a recommendation or state their
preference.

Mr. Fiutak motioned to recommend that the Town Manager appoint the Zoning Administrator or
their designee for the secretary of the Board as has been done previously. Ms. Maybach
seconded. All in favor. The vote was as follows:

Ayes: Ms. Melea Maybach, Chair; Mr. Van Baggett, Vice Chair; Mr.
Geoffrey Fiutak; Ms. Susan Helander

Nays:

Absent During Vote:

Ms. Maybach thanked the staff for their work as the secretary.

APPROVAL OF AGENDA

Ms. Maybach asked for a motion.

Ms. Helander motioned to approve the agenda. Mr. Fiutak seconded. All in favor. The vote was
as follows:

Ayes: Ms. Melea Maybach, Chair; Mr. Van Baggett, Vice Chair; Mr.
Geoffrey Fiutak; Ms. Susan Helander

Nays:

Absent During Vote:

APPROVAL OF MINUTES

Draft Minutes — December 3, 2024, Meeting
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Mr. Baggett motioned to approve the minutes as presented, and Mr. Fiutak seconded. All in favor.
The vote was as follows:

Ayes: Ms. Melea Maybach, Chair; Mr. Van Baggett, Vice Chair; Mr.
Geoffrey Fiutak; Ms. Susan Helander

Nays:

Absent During Vote:

UNFINISHED BUSINESS

BZA-24-4: 57 Madison Street

Ms. Heflin gave a brief presentation on the proposed variance request, advising the request was
for a 2’ variance from the 10’ minimum required side-yard setback to allow the construction of a
2,926 square foot home. She added the Board held a public hearing on this item in December
and deferred the application until January. The January meeting was subsequently cancelled due
to weather conditions, and the meeting was not readvertised as a result of closing the public
hearing in December.

Ms. Heflin stated the applicant provided the requested rendering of the home but elected not to
provide the solar diagram as requested by Mr. Fiutak. She added staff also communicated the
Board’s concerns regarding fire safety separation to the Building Official and Fire Marshal, who
indicated the proposal was not a concern as presented. The Fire Marshal noted fire safety
concerns do not become an issue until the structures are five feet apart or less.

Ms. Heflin advised the applicant, Mr. Dan Atkins, was present for questions from the Board.
There were no further questions for staff.

Ms. Maybach asked the applicant to approach the dais.

Ms. Dawn Arruda, Mr. Atkins’ real estate agent, reiterated the reasoning for the variance is to
provide a highly sought-after first-floor master suite. She presented the Board with large scale

sets of plans for them to view the two different homes presented to them in the staff report.

Ms. Arruda questioned the approval condition limiting the ability to cover the rear deck, advising
Mr. Atkins best-selling models typically include a covered deck.

Ms. Heflin reiterated the condition is tied only to the portion of the deck that encroaches beyond
the required 10’ side yard setback.

Ms. Arruda advised the home that is able to be built by-right is the same height as the one Mr.
Atkins has requested a variance for and that is why they elected not to provide the solar diagram
as requested by Mr. Fiutak.

Mr. Dan Atkins, the applicant, reiterated the reasoning for the variance and the reasoning for the
home being larger than adjacent properties. He added the difference in size is due to the design
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of the home, a first-floor master suite, which is popular currently with home buyers. He added both
the homes are the same height and depth, but the proposed home is required to be wider due to
the first-floor master.

Ms. Maybach asked if there were any further questions.

Mr. Fiutak asked how many variances for side yard setbacks Mr. Atkins has previously requested
for other properties.

Mr. Atkins responded he has not requested any other variances.

Ms. Jenkins and Ms. Heflin confirmed Mr. Atkins has not requested any other variances for other
properties.

Mr. Fiutak asked how many variances from setbacks have been approved by/for other builders
over the last two years.

Ms. Jenkins advised the number of variance cases heard by the Board over the past five years is
within the annual report provided. She noted there were 4 reductions of setback requirement
approved for residential structures.

Mr. Fiutak stated he concern is putting the BZA in a position of spot zoning. He added if there are
many properties in Town that do not meet the minimum lot width requirements, the proper
recourse would be an amendment to the Zoning Ordinance rather than a variance.

Mr. Fiutak asked where the tipping point was for the number of variances to trigger a zoning text
amendment.

Ms. Jenkins advised there is not a specific number, but rather if the Board or Planning Commission
feels there have been an inordinate number of setback variance requests. She added the
Planning Commission can initiate or the Board can request they initiate a text amendment to
reduce the side yard setbacks.

Mr. Fiutak asked for confirmation again that the Zoning Ordinance update being worked on
currently is not proposing changes to existing setbacks.

Ms. Jenkins confirmed it was not, and advised there is the possibility of adding an administrative
approval process for small reductions of setbacks at the staff level, but this was not definite.

Mr. Atkins stated the proposed home has the same setbacks requested as those on Washington
and Green Street, adding that the proposed 8’ setback is not uncommon in Town.

Mr. Fiutak stated he understood that the proposed 8’ setback was common in Town but reiterated
the variance process is not the forum for widespread changes to Zoning. He added the Board is
not elected, and the Town Council, as elected officials, must authorize changes to the existing
Zoning Ordinance.

Mr. Fiutak stated he does not want to put the Board into a situation where setback variances
4
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become so common they should be addressed through a Zoning Ordinance text amendment
rather than variances.

Ms. Maybach added the Committee for the Zoning Ordinance update is examining exactly what
Mr. Fiutak mentioned as part of the update because they want to prevent situations where multiple
variances are being requested for the same reason.

Ms. Maybach asked if there were any other questions for the applicant.

Mr. Fiutak responded he did not have any more questions.

There were no further questions.

Ms. Maybach asked for a motion.

Mr. Baggett motioned to approve BZA-24-4 with the approval conditions as presented by staff,
and Ms. Helander seconded. The vote was as follows:

Ayes: Ms. Melea Maybach, Chair; Mr. Van Baggett, Vice Chair;
Ms. Susan Helander
Nays: Mr. Geoffrey Fiutak

Absent During Vote:

UPDATES FROM STAFF

Annual Report

Ms. Jenkins gave a brief overview of the annual report for the BZA. She advised the annual
report would have normally been presented in January, but the cancellation of the January
meeting prevented that.

Ms. Jenkins advised the report includes the appeal that was received for the site development
plan approval for the Amazon data center. She added the appeal is currently in litigation, and
the appeal remains open for the Board.

Zoning Ordinance Update

Ms. Jenkins advised the staff will continue to work with the consultant, Clarion, hired to complete
the Zoning Ordinance update. She added the information will be available on the Town’s website
and invited the Board to view the draft documents and provide feedback as well as attend the
public meetings.

Ms. Jenkins advised the next step in the update process will be the draft of the first half of the
updated Zoning Ordinance a few months from now.

Ms. Maybach asked if the consultant would be willing to meet with the Board to allow them to
state their experiences with the current Ordinance as well as any concerns the Board has.
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Ms. Jenkins stated she would pass the request on to the consultant team.

Ms. Jenkins stated if the Board had no changes to the annual report, it would be provided to the
Town Council at their next regularly scheduled meeting.

The Board did not have any changes.

Vacancy on the BZA

Ms. Heflin advised the Board staff has not received any applications for the vacant seat.

ADJOURNMENT

Mr. Fiutak motioned to adjourn. Mr. Baggett seconded, all in favor. No discussion. The vote was
as follows:

Ayes: Ms. Melea Maybach, Chair; Mr. Van Baggett, Vice Chair; Mr.
Geoffrey Fiutak; Ms. Susan Helander

Nays:

Absent During Vote:

The meeting was adjourned at 5:29 pm.

I hereby certify that this is a true and exact record of actions taken by the Board of Zoning
Appeals of the Town of Warrenton on February 4, 2025.

Melea Maybach
BZA Chair




TOWN OF WARRENTON, VIRGINA

BOARD OF ZONING APPEALS

BY-LAWS

Item 2.

ARTICLE 1 - MEMBERSHIP

1-1

1-2

The Board of Zoning appeals of the Town of Warrenton, known hereafter
as “The Board”, adopts the subsequent articles in order to facilitate its
powers and duties in accordance with Article 15-2, Section 2309 of the
1950 Code of Virginia as amended and Article 11-2 Board of Zoning
Appeals of the Town of Warrenton Zoning Ordinance.

The Board shall consist of five members who are residents of the Town
and who shall be appointed by the Circuit Court of Fauquier County.
The term of office shall be for five years. One of the five members
appointed may be an active member of the Planning Commission.
Members may be removed for just cause by the appointing authority
upon written charges and a public hearing.

ARTICLE 2 - ANNUAL MEETING; DUTIES OF OFFICERS

2-1

2-2

2-2

2-3

The first meeting of the Board in the calendar year, to be held in
January, shall be its annual meeting, and the first items of business shall
be as follows:

a. Election of Officers.
b. Appointment of persons to accept service on behalf of the
Board.

If no items are to be considered in January, the nominations shall take
place at the next regularly scheduled meeting.

The officers elected from the Board membership consist of a Chairman,
Vice-Chairman, and a secretary. The Board secretary may be a member
of staff.

Each candidate for office shall be nominated and seconded by two
members of the board. A majority vote shall be required to be elected to
office.




2-4 In the event any officer’s position becomes vacant at any time during the
year, an elections must be held at the earliest opportunity to fill the
vacancy.

2-5 The Chair presides at all meetings and hearings of the Board. The Chair
decides all points of order and procedure, subject to appeal to the full
Board. The Chair shall:

®oo oW

announce the business before the assembly in its proper order;
preserve order and decorum;

state and put all questions properly before the assembly;

rule on all procedural questions;

be informed immediately of any official communication and
report same at the next regular meeting; and

f. affix his signature to all orders issued by the Board as evidence
of such approve.
2-6 The Vice-Chair assumes the duties of the Chair in the Chair’s absence.
2-7 The secretary may be appointed by the Board in accordance with the

Code of Virginia. The duties of the secretary are as follows:

a.
b.

C.

prepare official correspondence at the direction of the Board;
send out notices of hearings as required by these By-laws, the
Town of Warrenton Zoning Ordinance, and the Code of Virginia;
keep minutes and records of the Board’s proceedings and other
official actions;

keep a file on each case which comes before the Board;

send copies of appeals and applications to the Planning
Commission as required by the Zoning Ordinance;

maintain and certify other Board records;

in response to Writs of Certiorari served upon the Board,
prepare and file with the court, in a timely fashion, certified
copies of the record of any Board decision that has been
appealed;

. prepare for the Board’s review and approval the Annual Report

of the Board with the Town Council and file it when approved by
the Board; and

notify the Board promptly of any appeals filed from actions of
the Board, any legal challenges to the Board’s actions, and any
notices to the Board.

2-8  The secretary must notify the Circuit Court of any vacancies on the Board
and must perform duties as assigned by the Board.

Item 2.




2-9  The Board shall submit a report of its activities to the Town Council at
least once each year per Article 11-2.3.6 of the 2006 Zoning Ordinance.

ARTICLE 3 — MEETINGS, QUORUM, VOTING, AND MINUTES
3-1 The Board shall hold its regular meetings on the first Tuesday of the

month at 5:00pm except when a meeting is cancelled as provided in
these By-laws.

3-2 If the regular meeting date falls on a legal holiday, the meeting shall be
held on the following Tuesday unless otherwise designated by the
Chairman.

3-3 When there are no cases pending, no meeting shall be held.

3-4 All meetings are open to the public in accordance with the requirements

and exceptions of Title 2.2, Chapter 37 of the 1950 Code of Virginia as
amended unless a closed meeting is held pursuant to the Virginia
Freedom of Information Act.

3-5 Quorum

a. A quorum is necessary to transact any Board business. In the
absence of a quorum, the Board may not vote on any Board
business except adjournment. However, the Board may engage
in discussion of internal matters such as training, procedures, or
personnel in open session without a quorum. The secretary
must record such discussion in the meeting minutes.

b. Except as otherwise provided by law, a quorum consists of
three (3) members (i.e., a majority) of the Board assembled in
person.

3-6 Voting

a. Except when the Board adopts a different method of voting, all
votes will be by roll call, with the Chairman calling the roll.

b. The concurring vote of three (3) members (including any
members participating remotely, to the extent provided in these
By-laws) is required to:

i. grant variances;
ii. reverse decisions or determinations of the Zoning
Administrator (i.e., appeals);
iii.  grant a rehearing;
iv. reject an appeal;

Item 2.
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V.

amend these By-laws

c. The concurring vote of a majority of all members present and
voting, or such other greater number as may be required by the
Code of Virginia, is required to effect all other actions of the

Board.

d. Disclosure by a Board member.

A member must make a disclosure of the member’s
interest in a specific matter before the Board when
required by law.

Any disclosure must be announced and made part of
the record of the Board prior to the case being heard
or as soon as the basis for disclosure is discovered,
except as otherwise provided by law.

e. Disqualification and recusal of a Board member

A member is disqualified to act on a specific matter
before the Board only as provided by law. The reason
for disqualification must be made a part of the record
of the Board.

Members may recuse themselves from voting under
any circumstance which in the opinion of the
individual member would create an appearance of
impropriety or unfairness. The decision to recuse
must be entered into the record of the Board, but a
member need not disclose the reasons for the
recusal.

Any disqualification or recusal must be announced
and made a part of the record of the Board prior to the
case being heard or as soon as the basis for
disqualification or recusal is discovered.

3-7  The Order of business at all regular meetings of the Board is as follows
unless adjusted by majority vote of the Board members present and voting:

o oo

Call to Order by Chairman
Determination of a Quorum
Adoption of Minutes

Public Hearings

Unfinished Business
New Business

Board Member’s Discussion
Adjournment

Item 2.
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3-8  Special provisions addressing remote participation by the Board members
are addressed in the separate “Remote Participation” document adopted by the
Board on October 3, 2023.

3-9 In the event of inclement weather or other conditions that require closure
of the Town of Warrenton Town Hall building, or if the Chair finds and declares
that weather or other conditions are such that it is hazardous for members to
attend the meeting, all agenda items scheduled to be heard must be rescheduled
promptly to be heard at the next available meeting.

3-10 The Board may approve as its minutes any of the following document
formats: (a) the video recording of its meeting, (b) a transcript thereof, (c) a set of
resolutions, (d) a summary of its meetings, or (€) any combination of formats (a)
through (d). It may adopt such formats for any meeting, including meetings held
prior to adoption of these By-laws. If the Board approves one format of minutes, it
may later approve a different format as the official minutes of that meeting.

ARTICLE 4 - DUTIES

4-1  ltis the duty of the Board, in accordance with the provisions of the Code of
Virginia to hear and decide cases involving the following:

1. Variances in accordance with the provisions of the Zoning
Ordinance and Code of Virginia.

2. Appeals from a decision of the Zoning Administrator, or other
administrative officer, in accordance with the provisions of the
Zoning Ordinance and the Code of Virginia.

3. Applications for the interpretations of the district map where there is
any uncertainty as to the location of the district boundary.

ARTICLE 5 — APPLICATIONS TO THE BOARD

5-1  All applications to the Board for appeals, variances, and district map
interpretations must be made on forms supplied by Town staff. All other
applications or requests, for which there is no required form, must be
made in writing. The Board may make, alter, or rescind these forms,
consistent with the Zoning Ordinance and general laws of the
Commonwealth.

5-2  All applications must include all of the information required by the Zoning
Ordinance before being scheduled for public hearing.

Item 2.
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5-3

5-4

5-5

5-6

All applications must be filed with Town staff. The processing and
scheduling of applications must comply with the requirements of the Town
of Warrenton Zoning Ordinance and the Code of Virginia.

The secretary of the Board must, in accordance with the Code of Virginia
and the Zoning Ordinance, cause to be advertised by publication, in a
newspaper of general circulation in the area of the application, the
required legal notice of the application.

The secretary of the Board must, in accordance with the Code of Virginia
and the Zoning Ordinance, send applicable property notification letters to
adjacent and vicinity property owners at the expense of the applicant for
the appeal/variance request.

The Board, Town staff, and applicants must comply with the Code of
Virginia with respect to ex parte communications.

ARTICLE 6 - PROCEDURES FOR HEARING CASES

6-1

The following is intended to serve as a general guideline for Public
Hearing procedures of the Board:

1. Call to Order

2. Chairman calls the item with the starting time of the hearing item

a) The Chairman may, in its discretion, remind all parties present
that the Code of Virginia requires a concurring vote of three (3)
members of the Board to approve a variance, and, in an appeal,
to reverse the determination of the Zoning Administrator or other
officer.

Comments/Presentations from the Town staff

Comments/Presentations from the applicant

Questions on Staff report from Board Members

Questions of Applicant presentation from Board Members

Comments from the public.

a) When the last person from the public has finished speaking, the
Chairman shall declare the public hearing closed.

b) This testimony is limited to three (3) minutes for individuals and
five (5) minutes for representatives of groups, e.g., civic,
condominium, and homeowner’s associations.

8. The hearing item reverts back to the Board at this point.

a) No comments from anyone other than the Board and Staff are
permitted.

9. Discussion and motions are made

10.Discussion of main motion and amendments, if necessary

11.Chairman repeats motion and question is called

NGO RW

Item 2.
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12.Vote on motion

ARTICLE 7 — AMENDMENTS

7-1  These by laws may be amended by affirmative vote of the majority of the
members of the Board at a regularly scheduled meeting, provided that the
proposed amendment to these By-Laws be delivered to members of the

Board at least 30 days prior to the meeting at which the vote on the
amendment is to be taken.

ADOPTED: July 2, 2024

Item 2.
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TOWN OF WARRENTON BOARD OF ZONING APPEALS
POLICY ON REMOTE PARTICIPATION OF MEMBERS

AUTHORITY AND SCOPE:

This policy is adopted pursuant to the authorization of Va. Code § 2.2-3708.3
and is to be strictly construed in conformance with the Virginia Freedom of

1.

Information Act (VFOIA), Va. Code §§ 2.2-3700—3715.

Members of the Town of Warrenton Board of Zoning Appeals (“BZA")
may participate from remote locations in meetings where a quorum is
physically assembled at a single meeting place when consistent with
Virginia law and this policy. (The BZA may only hold a virtual meeting,
where members of the BZA participate from remote locations without
a quorum physically assembled at a single meeting place, when
authorized under Virginia law during a declared emergency; this policy
applies to such virtual meetings when authorized.)

This policy must be reviewed and readopted annually. (Va. Code § 2.2-
3708.3(D).)

The Chair of the BZA is responsible for implementing this policy on
remote participation meetings.

This policy must be applied strictly and uniformly, without exception, to the
entire membership and without regard to the identity of the member
requesting remote participation or the matters that will be considered or
voted on at the meeting.

This policy does not prohibit or restrict any individual member of a public
body who is lawfully either participating in an all-virtual meeting or who is
using remote participation from voting on matters before the public body.

Remote participation is subject to the approval of the Chair, appealable to
the body as a whole in accordance with Robert’'s Rules of Order.

DEFINITIONS

“BZA” means the Town of Warrenton Board of Zoning Appeals
“Member’ means any member of the Board of Zoning Appeals or “BZA”

“Remote participation” means patrticipation by an individual member of
the BZA by electronic communication means in a public meeting where a
quorum of the BZA is physically assembled, as defined by Va. Code § 2.2-
3701.

Item 3.
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Item 3.

d. “‘Meeting” means a meeting as defined by Va. Code § 2.2-3701.

e. “‘Notify” or “notifies” for purposes of this policy, means written notice,
such as email or letter. Notice does not include text messages or
communications via social media.

f. “Person with a disability” means a person who has a physical or mental
impairment that substantially limits one or more of his maijor life activities
or who has a record of such impairment.;

g. “Caregiver” means an adult related by blood, marriage, or adoption or

the legally appointed guardian of the person with a disability for whom he
is caring.

PROCESS TO REQUEST REMOTE PARTICIPATION:

7. On or before the day (in advance) of a meeting, a member of the BZA
wishing to participate remotely must notify the Chair that such member is
unable to attend the meeting due to:

a. atemporary or permanent disability or other medical condition that
prevents physical attendance,

b. a medical condition of a member of the member's family requiring
the member to provide care that prevents the member's physical
attendance, or the member is a caregiver who must provide care
for a person with a physical disability at the time of the meeting;

c. the member's principal residence being more than 60 miles from
the meeting location identified in the required notice for such
meeting; or

d. the member being unable to attend the meeting due to personal
reasons, in which case the member must identify with specificity
the nature of the personal reason.

8. The requesting member shall also notify the Board of Zoning Appeals staff
liaison of their request, but their failure to do so shall not affect their ability
to remotely participate.

9. For purposes of determining whether a quorum is physically assembled,
an individual member of a public body who is either a person with a
disability or who must act as a caregiver at the time of the meeting for a
person with a disability, and is thus prevented from physically attending the
meeting and who thus uses remote participation, will count toward the
quorum as if the individual was physically present;

16




10. A member’s participation from a remote location will only be approved if
the member’s voice is clearly audible to BZA members and citizens at the
BZA's central meeting location and if the member can hear persons
speaking into the microphones at that location.

11.1f a member’s participation from a remote location is disapproved because
such participation would violate this policy, such disapproval must be
recorded in the minutes with specificity.

12.Each member’s remote participation due to personal reasons is limited
each calendar year to two meetings or 25 percent of the meetings held per
calendar year rounded up to the next whole number, whichever is greater.

13. Members participating in person must be physically assembled at the
meeting location that was announced in the notice of the meeting or, if no
location was specified, at Town Hall.

14. The BZA must record in its minutes all instances of remote participation,
and the remote location from which a member participates. The remote
location need not be open to the public and may be identified in the
minutes by a general description.

15.The Chair (or Vice-Chair if the requesting member is the Chair) shall
promptly notify the requesting member whether their request is in
conformance with this policy, and therefore approved or disapproved.

16. If participation is approved pursuant to subdivision 7.a. or 7.b. of this
Policy, the BZA must include in its minutes the fact that the member
participated through electronic communication means due to a (i)
temporary or permanent disability or other medical condition that
prevented the member's physical attendance or (ii) a family member's
medical condition that required the member to provide care for such family
member, thereby preventing the member's physical attendance.

17.If participation is approved pursuant to subsection 7.c., the BZA must also
include in its minutes the fact that the member participated through
electronic communication means due to the distance between the
member's principal residence and the meeting location.

18. If participation is approved pursuant to subsection 7.d., the BZA must also
include in its minutes the specific nature of the personal matter cited by the
member.

19. A statutorily conforming policy must be adopted by this Board at least once
annually.

Introduced on__07/02/2024
Approved on ___08/06/2024

/‘%/%uo/ il

Secretary,

Board of Zonifig Appeals

Town of Warrenton

Item 3.
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—_— T T

_saphas . . .
warkeNToN. Motion for Convening a Closed Session

BZA Meeting Date: March 4, 2025
Agenda Title:

| move that the Board of Zoning Appeals convene in closed session to discuss the following:

X As permitted by Virginia Code § 2.2-3711 (A)(1), a personnel matter involving:
Discussion, consideration or interviews of prospective candidates for employment or
appointment; OR
assignment, appointment, promotion, performance, demotion, salaries, disciplining, or
resignation of specific public officers, appointees, or employees of the Town.
specifically dealing with Board of Zoning Appeals legal representation

As permitted by Virginia Code § 2.2-3711 (A)(3), a matter involving:

discussion or consideration of the acquisition of real property for a public purpose; OR
_____ disposition of publicly held real property

specifically involving [Give location of property], because
discussion in an open meeting would adversely affect the City’s bargaining position or
negotiating strategy.

As permitted by Virginia Code § 2.2-3711 (A)(4), a matter requiring the protection of the privacy
of individuals in personal matters not involving the public business.

As permitted by Virginia Code § 2.2-3711 (A)(7), consultation with legal counsel or briefing by
staff members or consultants pertaining to:

probable litigation involving [Give subject]; OR
_____ the pending case of [Give case name],
where such consultation or briefing in open meeting would adversely affect the negotiating or
litigating posture of the City.

As permitted by Virginia Code § 2.2-3711 (A)(8), consultation with legal counsel regarding
specific legal matters requiring the provision of legal advice by such counsel, relating to
[Give nature of matter].

As permitted by Virginia Code § 2.2-371 | (A)(29), discussion of the award of a public contract for
[Give nature of the contract] involving the expenditure of public funds,
including interviews of bidders or offerors, and discussion of the terms or scope of such contract,
where discussion in an open session would adversely affect the bargaining position or
negotiating strategy of the City Council.

As permitted by Virginia Code § , a matter involving:

[IDENTIFY THE APPLICABLE PARAGRAPH OF § 2.2-3711(A) OR OTHER LAW AND
GIVE THE SUBJECT MATTER AND PURPOSE FOR THE CLOSED SESSION]

Votes:

Ayes:

Nays:

Absent from Vote: None
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CERTIFICATION MOTION AFTER RECONVENING IN PUBLIC SESSION:
(requires a recorded roll call vote)

| move that the Council certify that, in the closed session just concluded, nothing was discussed
except the matter or matters (1) specifically identified in the motion to convene in closed session
and (2) lawfully permitted to be discussed in a closed session under the provisions of the Virginia
Freedom of Information Act as cited in that motion.

Votes:

Ayes:

Nays:

Absent from Vote: None

For Information:
Town Clerk

Effective date:

Heather Jenkins, BZA Secretary
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i

Motion of Board of Zoning Appeals Request to Town Council

Ms. Melea Maybach motioned to ask the Town Council to appropriate some funds for independent legal
counsel for the Board of Zoning Appeals. Seconded by Mr. A. Van Baggett.

The motion was clarified during discussion to state that the request was for the Town Council to provide
funding on a short term as needed basis to discuss the items before the Board of Zoning Appeals
currently.

PO Box 341, Warrenton, VA 20188 | (540) 347-1101 | warrentonva.gov
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Heather Jenkins

From: Larry Kovalik

Sent: Thursday, July 4, 2024 8:18 PM

To: Heather Jenkins

Cc: Frank Cassidy; Amber Heflin; Rob Walton; Matthew Cute; Griggs, Ruth T.; Stephen
Clough

Subject: Re: BZA Funding Request

Good Day Heather,

The funds will be used to understand the Board’s legal rights and obligations in light of the competing
Writs and associated Exhibits and Statements that have been filed in the Circuit Court by the Town
Attorney and concerned citizens.

I have estimated 30-40 hours of work on this assignment based on Rob Walton's observations of similar
matters which he conveyed to me during the brief discussion you referenced in your email. Thisisto
cover review of the Writs (Mandamus and Prohibition), Appellants Exhibits 1-11, Plaintiffs-Petitioners
Exhibits A-F, Plaintiffs-Petitioners Exhibits 1-3, Plaintiffs Statement of Justification and any additional
document(s) deemed pertinent to this matter.

| believe we can accommodate this review within a budget of $15,000. The Board will take all measures
to utilize the legal resources and appropriated funding in the most cost efficient and cost effective
manner as possible.

Hourly Rates are as follows;
Senior Attorney is $650/hour.
Senior Associate is $375/hour.
Paralegal is $200/hour.

Thank You

Larry Kovalik
Chairman, Town of Warrenton Board of Zoning Appeals

From: Heather Jenkins <hjenkins@warrentonva.gov>

Sent: Wednesday, July 3, 2024 9:31 AM

To: Larry Kovalik <lkovalik@warrentonva.gov>

Cc: Frank Cassidy <fcassidy@warrentonva.gov>; Amber Heflin <aheflin@warrentonva.gov>; Rob Walton
<rwalton@warrentonva.gov>; Matthew Cute <mcute@warrentonva.gov>; Griggs, Ruth T.
<RGriggs@sandsanderson.com>; Stephen Clough <sclough@warrentonva.gov>

Subject: BZA Funding Request

Good morning, Larry.
As we briefly discussed this morning, please provide the following for the funding request:

1
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¢ Adetailed explanation of what the funds will be used for, to include approximate duration.

e A costestimate of an hourly rate and total time, as well as a lump sum estimate.
This will be provided to Town Council along with a copy of the Board’s resolution from Tuesday evening. Council
will need to decide on the funding request, and then administrative staff will need to adjust other departmental
budgets to provide the funding.

Please have this information sent to me before noon this Friday (the 5"") so that this can be placed on the July
Council agenda.

Thank you,

Heather

Heather E. Jenkins, pPLA, czA
Zoning Administrator
Community Development Department

VARRENTO

21 Main Street
Warrenton, VA 20186
(540) 347-1101 x144

warrentonva.gov
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Code of Virginia

Title 15.2. Counties, Cities and Towns

Subtitle II. Powers of Local Government

Chapter 22. Planning, Subdivision of Land and Zoning
Article 7. Zoning

§ 15.2-2308. Boards of zoning appeals to be created;
membership, organization, etc

A. Every locality that has enacted or enacts a zoning ordinance pursuant to this chapter or prior
enabling laws shall establish a board of zoning appeals that shall consist of either five or seven
residents of the locality, or in a town with a population of 3,500 or less, either three, five, or
seven residents of the locality, appointed by the circuit court for the locality. Boards of zoning
appeals for a locality within the fifteenth or nineteenth judicial circuit may be appointed by the
chief judge or his designated judge or judges in their respective circuit, upon concurrence of such
locality. Their terms of office shall be for five years each, except that original appointments shall
be made for such terms that the term of one member shall expire each year. The secretary of the
board shall notify the court at least 30 days in advance of the expiration of any term of office and
shall also notify the court promptly if any vacancy occurs. Appointments to fill vacancies shall be
only for the unexpired portion of the term. Members may be reappointed to succeed themselves.
Members of the board shall hold no other public office in the locality, except that one may be a
member of the local planning commission, any member may be appointed to serve as an officer
of election as defined in § 24.2-101, and any elected official of an incorporated town may serve
on the board of the county in which the member also resides. A member whose term expires shall
continue to serve until his successor is appointed and qualifies. The circuit court for the City of
Chesapeake and the Circuit Court for the City of Hampton shall appoint at least one but not more
than three alternates to the board of zoning appeals. At the request of the local governing body,
the circuit court for any other locality may appoint not more than three alternates to the board of
zoning appeals. The qualifications, terms and compensation of alternate members shall be the
same as those of regular members. A regular member when he knows he will be absent from or
will have to abstain from any application at a meeting shall notify the chairman 24 hours prior to
the meeting of such fact. The chairman shall select an alternate to serve in the absent or
abstaining member's place and the records of the board shall so note. Such alternate member
may vote on any application in which a regular member abstains.

B. Localities may, by ordinances enacted in each jurisdiction, create a joint board of zoning
appeals that shall consist of two members appointed from among the residents of each
participating jurisdiction by the circuit court for each county or city, plus one member from the
area at large to be appointed by the circuit court or jointly by such courts if more than one,
having jurisdiction in the area. The term of office of each member shall be five years, except that
of the two members first appointed from each jurisdiction, the term of one shall be for two years
and of the other, four years. Vacancies shall be filled for the unexpired terms. In other respects,
joint boards of zoning appeals shall be governed by all other provisions of this article.

C. With the exception of its secretary and the alternates, the board shall elect from its own
membership its officers who shall serve annual terms as such and may succeed themselves. The
board may elect as its secretary either one of its members or a qualified individual who is not a
member of the board, excluding the alternate members. A secretary who is not a member of the

1 71312 00:00 .
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board shall not be entitled to vote on matters before the board. Notwithstanding any other
provision of law, general or special, for the conduct of any hearing, a quorum shall be not less
than a majority of all the members of the board and the board shall offer an equal amount of time
in a hearing on the case to the applicant, appellant or other person aggrieved under § 15.2-2314,
and the staff of the local governing body. Except for matters governed by § 15.2-2312, no action
of the board shall be valid unless authorized by a majority vote of those present and voting. The
board may make, alter and rescind rules and forms for its procedures, consistent with ordinances
of the locality and general laws of the Commonwealth. The board shall keep a full public record
of its proceedings and shall submit a report of its activities to the governing body or bodies at
least once each year.

D. Upon request of the board of zoning appeals, the governing body shall consider appropriation
of funds so that the board may employ or contract for secretaries, clerks, legal counsel,
consultants, and other technical and clerical services. If a board has needs that surpass the
budgeted amount, the governing body shall review the board's request. Members of the board
may receive such compensation as may be authorized by the respective governing bodies. Any
board member or alternate may be removed for malfeasance, misfeasance or nonfeasance in
office, or for other just cause, by the court that appointed him, after a hearing held after at least
15 days' notice.

E. Notwithstanding any contrary provisions of this section, in the Cities of Portsmouth and
Virginia Beach, members of the board shall be appointed by the governing body. The governing
body shall also appoint at least one but not more than three alternates to the board.

Code 1950, §8§ 15-825, 15-850, 15-968.8; 1950, pp. 176, 489; 1952, c. 688; 1962, c. 407, § 15.1-
494; 1975, c. 641; 1976, c. 642; 1977, c. 172; 1982, c. 3; 1989, c. 27; 1992, c. 47; 1997, cc. 570, 587;
1998, cc. 346, 520, 528;1999, c. 838;2002, cc. 205, 545;2007, c. 813;2009, c. 734;2010, c. 705;
2015, cc. 406, 407, 597;2019, c. 703;2020, cc. 11, 1006;2021, Sp. Sess. I, c. 355;2022, c. 249.

The chapters of the acts of assembly referenced in the historical citation at the end of this
section(s) may not constitute a comprehensive list of such chapters and may exclude chapters
whose provisions have expired.

2 71312
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Code of Virginia

Title 15.2. Counties, Cities and Towns

Subtitle II. Powers of Local Government

Chapter 22. Planning, Subdivision of Land and Zoning
Article 7. Zoning

§ 15.2-2308.1. Boards of zoning appeals, ex parte
communications, proceedings

A. The non-legal staff of the governing body may have ex parte communications with a member
of the board prior to the hearing but may not discuss the facts or law relative to a particular case.
The applicant, landowner or his agent or attorney may have ex parte communications with a
member of the board prior to the hearing but may not discuss the facts or law relative to a
particular case. If any ex parte discussion of facts or law in fact occurs, the party engaging in such
communication shall inform the other party as soon as practicable and advise the other party of
the substance of such communication. For purposes of this section, regardless of whether all
parties participate, ex parte communications shall not include (i) discussions as part of a public
meeting or (ii) discussions prior to a public meeting to which staff of the governing body, the
applicant, landowner or his agent or attorney are all invited.

B. Any materials relating to a particular case, including a staff reccommendation or report
furnished to a member of the board, shall be made available without cost to such applicant,
appellant or other person aggrieved under § 15.2-2314, as soon as practicable thereafter, but in
no event more than three business days of providing such materials to a member of the board. If
the applicant, appellant or other person aggrieved under § 15.2-2%14 requests additional
documents or materials be provided by the locality other than those materials provided to the
board, such request shall be made pursuant to § 2.2-3704. Any such materials furnished to a
member of the board shall also be made available for public inspection pursuant to subsection G
of § 2.2-3707.

C. For the purposes of this section, "non-legal staff of the governing body" means any staff who is
not in the office of the attorney for the locality, or for the board, or who is appointed by special
law or pursuant to § 15.2-1542. Nothing in this section shall preclude the board from having ex
parte communications with any attorney or staff of any attorney where such communication is
protected by the attorney-client privilege or other similar privilege or protection of
confidentiality.

D. This section shall not apply to cases where an application for a special exception has been
filed pursuant to subdivision 6 of § 15.2-2309.

2015, c. 597;2023, c. 536.

The chapters of the acts of assembly referenced in the historical citation at the end of this
section(s) may not constitute a comprehensive list of such chapters and may exclude chapters
whose provisions have expired.
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Code of Virginia

Title 15.2. Counties, Cities and Towns

Subtitle II. Powers of Local Government

Chapter 22. Planning, Subdivision of Land and Zoning
Article 7. Zoning

§ 15.2-2309. Powers and duties of boards of zoning appeals
Boards of zoning appeals shall have the following powers and duties:

1. To hear and decide appeals from any order, requirement, decision, or determination made by
an administrative officer in the administration or enforcement of this article or of any ordinance
adopted pursuant thereto. The decision on such appeal shall be based on the board's judgment of
whether the administrative officer was correct. The determination of the administrative officer
shall be presumed to be correct. At a hearing on an appeal, the administrative officer shall
explain the basis for his determination after which the appellant has the burden of proof to rebut
such presumption of correctness by a preponderance of the evidence. The board shall consider
any applicable ordinances, laws, and regulations in making its decision. For purposes of this
section, determination means any order, requirement, decision or determination made by an
administrative officer. Any appeal of a determination to the board shall be in compliance with
this section, notwithstanding any other provision of law, general or special.

2. Notwithstanding any other provision of law, general or special, to grant upon appeal or
original application in specific cases a variance as defined in § 15.2-2201, provided that the
burden of proof shall be on the applicant for a variance to prove by a preponderance of the
evidence that his application meets the standard for a variance as defined in § 15.2-2201 and the
criteria set out in this section.

Notwithstanding any other provision of law, general or special, a variance shall be granted if the
evidence shows that the strict application of the terms of the ordinance would unreasonably
restrict the utilization of the property or that the granting of the variance would alleviate a
hardship due to a physical condition relating to the property or improvements thereon at the
time of the effective date of the ordinance, or alleviate a hardship by granting a reasonable
modification to a property or improvements thereon requested by, or on behalf of, a person with
a disability, and (i) the property interest for which the variance is being requested was acquired
in good faith and any hardship was not created by the applicant for the variance; (ii) the granting
of the variance will not be of substantial detriment to adjacent property and nearby properties in
the proximity of that geographical area; (iii) the condition or situation of the property concerned
is not of so general or recurring a nature as to make reasonably practicable the formulation of a
general regulation to be adopted as an amendment to the ordinance; (iv) the granting of the
variance does not result in a use that is not otherwise permitted on such property or a change in
the zoning classification of the property; and (v) the relief or remedy sought by the variance
application is not available through a special exception process that is authorized in the
ordinance pursuant to subdivision 6 of § 15.2-2309 or the process for modification of a zoning
ordinance pursuant to subdivision A 4 of § 15.2-2286 at the time of the filing of the variance
application. Any variance granted to provide a reasonable modification to a property or
improvements thereon requested by, or on behalf of, a person with a disability may expire when
the person benefited by it is no longer in need of the modification to such property or
improvements provided by the variance, subject to the provisions of state and federal fair

1 71312
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housing laws, or the Americans with Disabilities Act of 1990 (42 U.S.C. § 12131 et seq.), as
applicable. If a request for a reasonable modification is made to a locality and is appropriate
under the provisions of state and federal fair housing laws, or the Americans with Disabilities Act
of 1990 (42 U.S.C. § 12131 et seq.), as applicable, such request shall be granted by the locality
unless a variance from the board of zoning appeals under this section is required in order for
such request to be granted.

No variance shall be considered except after notice and hearing as required by § 15.2-2204.
However, when giving any required notice to the owners, their agents or the occupants of
abutting property and property immediately across the street or road from the property affected,
the board may give such notice by first-class mail rather than by registered or certified mail.

In granting a variance, the board may impose such conditions regarding the location, character,
and other features of the proposed structure or use as it may deem necessary in the public
interest and may require a guarantee or bond to ensure that the conditions imposed are being
and will continue to be complied with. Notwithstanding any other provision of law, general or
special, the property upon which a property owner has been granted a variance shall be treated as
conforming for all purposes under state law and local ordinance; however, the structure
permitted by the variance may not be expanded unless the expansion is within an area of the site
or part of the structure for which no variance is required under the ordinance. Where the
expansion is proposed within an area of the site or part of the structure for which a variance is
required, the approval of an additional variance shall be required.

3. To hear and decide appeals from the decision of the zoning administrator after notice and
hearing as provided by § 15.2-2204. However, when giving any required notice to the owners,
their agents or the occupants of abutting property and property immediately across the street or
road from the property affected, the board may give such notice by first-class mail rather than by
registered or certified mail.

4. To hear and decide applications for interpretation of the district map where there is any
uncertainty as to the location of a district boundary. After notice to the owners of the property
affected by the question, and after public hearing with notice as required by § 15.2-2204, the
board may interpret the map in such way as to carry out the intent and purpose of the ordinance
for the particular section or district in question. However, when giving any required notice to the
owners, their agents or the occupants of abutting property and property immediately across the
street or road from the property affected, the board may give such notice by first-class mail
rather than by registered or certified mail. The board shall not have the power to change
substantially the locations of district boundaries as established by ordinance.

5. No provision of this section shall be construed as granting any board the power to rezone
property or to base board decisions on the merits of the purpose and intent of local ordinances
duly adopted by the governing body.

6. To hear and decide applications for special exceptions as may be authorized in the ordinance.
The board may impose such conditions relating to the use for which a permit is granted as it may
deem necessary in the public interest, including limiting the duration of a permit, and may
require a guarantee or bond to ensure that the conditions imposed are being and will continue to
be complied with.

No special exception may be granted except after notice and hearing as provided by § 15.2-2204.

2 71312
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However, when giving any required notice to the owners, their agents or the occupants of
abutting property and property immediately across the street or road from the property affected,
the board may give such notice by first-class mail rather than by registered or certified mail.

7. To revoke a special exception previously granted by the board of zoning appeals if the board
determines that there has not been compliance with the terms or conditions of the permit. No
special exception may be revoked except after notice and hearing as provided by § 15.2-2204.
However, when giving any required notice to the owners, their agents or the occupants of
abutting property and property immediately across the street or road from the property affected,
the board may give such notice by first-class mail rather than by registered or certified mail. If a
governing body reserves unto itself the right to issue special exceptions pursuant to § 15.2-2286,
and, if the governing body determines that there has not been compliance with the terms and
conditions of the permit, then it may also revoke special exceptions in the manner provided by
this subdivision.

8. The board by resolution may fix a schedule of regular meetings, and may also fix the day or
days to which any meeting shall be continued if the chairman, or vice-chairman if the chairman
is unable to act, finds and declares that weather or other conditions are such that it is hazardous
for members to attend the meeting. Such finding shall be communicated to the members and the
press as promptly as possible. All hearings and other matters previously advertised for such
meeting in accordance with § 15.2-2312 shall be conducted at the continued meeting and no
further advertisement is required.

Code 1950, 8§ 15-831, 15-850, 15-968.9; 1950, p. 176; 1962, c. 407, § 15.1-495; 1964, c. 535;
1972, c. 695; 1975, cc. 521, 641; 1987, c. 8; 1991, c. 513; 1996, c. 555;1997, c. 587;2000, c. 1050;
2002, c. 546;2003, c. 403;2006, c. 26432008, c. 318;2009, c. 206;2015, c. 597;2018, c. 757.

The chapters of the acts of assembly referenced in the historical citation at the end of this
section(s) may not constitute a comprehensive list of such chapters and may exclude chapters
whose provisions have expired.
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Code of Virginia

Title 15.2. Counties, Cities and Towns

Subtitle II. Powers of Local Government

Chapter 22. Planning, Subdivision of Land and Zoning
Article 7. Zoning

§ 15.2-2310. Applications for special exceptions and variances

Applications for special exceptions and variances may be made by any property owner, tenant,
government official, department, board or bureau. Applications shall be made to the zoning
administrator in accordance with rules adopted by the board. The application and accompanying
maps, plans or other information shall be transmitted promptly to the secretary of the board who
shall place the matter on the docket to be acted upon by the board. No special exceptions or
variances shall be authorized except after notice and hearing as required by § 15.2-2204. The
zoning administrator shall also transmit a copy of the application to the local planning
commission which may send a recommendation to the board or appear as a party at the hearing.
Any locality may provide by ordinance that substantially the same application will not be
considered by the board within a specified period, not exceeding one year.

Code 1950, 8§ 15-828 through 15-830, 15-832, 15-833, 15-850, 15-968.10; 1950, p. 176; 1962, c.
407, § 15.1-496; 1966, c. 256; 1975, cc. 521, 641; 1989, c. 407; 1997, c. 587.

The chapters of the acts of assembly referenced in the historical citation at the end of this
section(s) may not constitute a comprehensive list of such chapters and may exclude chapters
whose provisions have expired.
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Code of Virginia

Title 15.2. Counties, Cities and Towns

Subtitle II. Powers of Local Government

Chapter 22. Planning, Subdivision of Land and Zoning
Article 7. Zoning

§ 15.2-2311. Appeals to board

A. An appeal to the board may be taken by any person aggrieved or by any officer, department,
board or bureau of the locality affected by any decision of the zoning administrator or from any
order, requirement, decision or determination made by any other administrative officer in the
administration or enforcement of this article, any ordinance adopted pursuant to this article, or
any modification of zoning requirements pursuant to § 15.2-2286. Notwithstanding any charter
provision to the contrary, any written notice of a zoning violation or a written order of the zoning
administrator dated on or after July 1, 1993, shall include a statement informing the recipient
that he may have a right to appeal the notice of a zoning violation or a written order within 30
days in accordance with this section, and that the decision shall be final and unappealable if not
appealed within 30 days. The zoning violation or written order shall include the applicable
appeal fee and a reference to where additional information may be obtained regarding the filing
of an appeal. The appeal period shall not commence until the statement is given and the zoning
administrator's written order is sent by registered or certified mail to, or posted at, the last
known address or usual place of abode of the property owner or its registered agent, if any. There
shall be a rebuttable presumption that the property owner's last known address is that shown on
the current real estate tax assessment records, or the address of a registered agent that is shown
in the records of the Clerk of the State Corporation Commission. The appeal shall be taken within
30 days after the decision appealed from by filing with the zoning administrator, and with the
board, a notice of appeal specifying the grounds thereof. The zoning administrator shall
forthwith transmit to the board all the papers constituting the record upon which the action
appealed from was taken. The fee for filing an appeal shall not exceed the costs of advertising the
appeal for public hearing and reasonable costs. A decision by the board on an appeal taken
pursuant to this section shall be binding upon the owner of the property which is the subject of
such appeal only if the owner of such property has been provided notice of the zoning violation
or written order of the zoning administrator in accordance with this section. The owner's actual
notice of such notice of zoning violation or written order or active participation in the appeal
hearing shall waive the owner's right to challenge the validity of the board's decision due to
failure of the owner to receive the notice of zoning violation or written order. For jurisdictions
that impose civil penalties for violations of the zoning ordinance, any such civil penalty shall not
be assessed by a court having jurisdiction during the pendency of the 30-day appeal period.

B. An appeal shall stay all proceedings in furtherance of the action appealed from unless the
zoning administrator certifies to the board that by reason of facts stated in the certificate a stay
would in his opinion cause imminent peril to life or property, in which case proceedings shall not
be stayed otherwise than by a restraining order granted by the board or by a court of record, on
application and on notice to the zoning administrator and for good cause shown.

C. In no event shall a written order, requirement, decision or determination made by the zoning
administrator or other administrative officer be subject to change, modification or reversal by
any zoning administrator or other administrative officer after 60 days have elapsed from the date
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of the written order, requirement, decision or determination where the person aggrieved has
materially changed his position in good faith reliance on the action of the zoning administrator
or other administrative officer unless it is proven that such written order, requirement, decision
or determination was obtained through malfeasance of the zoning administrator or other
administrative officer or through fraud. The 60-day limitation period shall not apply in any case
where, with the concurrence of the attorney for the governing body, modification is required to
correct clerical errors.

D. In any appeal taken pursuant to this section, if the board's attempt to reach a decision results
in a tie vote, the matter may be carried over until the next scheduled meeting at the request of
the person filing the appeal.

1975, c. 521, § 15.1-496.1; 1983, c. 12; 1993, c. 780; 1995, c. 424;1997, c. 587;2005, cc. 625, 677,
2008, c. 578;2010, c. 241;2011, c. 457;2012, cc. 400, 550, 606;2017, c. 665;2019, c. 387.

The chapters of the acts of assembly referenced in the historical citation at the end of this
section(s) may not constitute a comprehensive list of such chapters and may exclude chapters
whose provisions have expired.
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Code of Virginia

Title 15.2. Counties, Cities and Towns

Subtitle II. Powers of Local Government

Chapter 22. Planning, Subdivision of Land and Zoning
Article 7. Zoning

& 15.2-2312. Procedure on appeal

The board shall fix a reasonable time for the hearing of an application or appeal, give public
notice thereof as well as due notice to the parties in interest and make its decision within ninety
days of the filing of the application or appeal. In exercising its powers the board may reverse or
affirm, wholly or partly, or may modify, an order, requirement, decision or determination
appealed from. The concurring vote of a majority of the membership of the board shall be
necessary to reverse any order, requirement, decision or determination of an administrative
officer or to decide in favor of the applicant on any matter upon which it is required to pass under
the ordinance or to effect any variance from the ordinance. The board shall keep minutes of its
proceedings and other official actions which shall be filed in the office of the board and shall be
public records. The chairman of the board, or in his absence the acting chairman, may administer
oaths and compel the attendance of witnesses.

1975, c. 521, § 15.1-496.2; 1983, c. 444; 1986, c. 483; 1997, c. 587.

The chapters of the acts of assembly referenced in the historical citation at the end of this
section(s) may not constitute a comprehensive list of such chapters and may exclude chapters
whose provisions have expired.
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Code of Virginia

Title 15.2. Counties, Cities and Towns

Subtitle II. Powers of Local Government

Chapter 22. Planning, Subdivision of Land and Zoning
Article 7. Zoning

§ 15.2-2313. Proceedings to prevent construction of building in
violation of zoning ordinance

Where a building permit has been issued and the construction of the building for which the
permit was issued is subsequently sought to be prevented, restrained, corrected or abated as a
violation of the zoning ordinance, by suit filed within fifteen days after the start of construction
by a person who had no actual notice of the issuance of the permit, the court may hear and
determine the issues raised in the litigation even though no appeal was taken from the decision
of the administrative officer to the board of zoning appeals.

1975, c. 521, § 15.1-496.3; 1997, c. 587.

The chapters of the acts of assembly referenced in the historical citation at the end of this
section(s) may not constitute a comprehensive list of such chapters and may exclude chapters
whose provisions have expired.
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Code of Virginia

Title 15.2. Counties, Cities and Towns

Subtitle II. Powers of Local Government

Chapter 22. Planning, Subdivision of Land and Zoning
Article 7. Zoning

§ 15.2-2314. Certiorari to review decision of board

Any person or persons jointly or severally aggrieved by any decision of the board of zoning
appeals, or any aggrieved taxpayer or any officer, department, board or bureau of the locality,
may file with the clerk of the circuit court for the county or city a petition that shall be styled "In
Re: date Decision of the Board of Zoning Appeals of [locality name]" specifying the grounds on
which aggrieved within 30 days after the final decision of the board.

Upon the presentation of such petition, the court shall allow a writ of certiorari to review the
decision of the board of zoning appeals and shall prescribe therein the time within which a return
thereto must be made and served upon the secretary of the board of zoning appeals or, if no
secretary exists, the chair of the board of zoning appeals, which shall not be less than 10 days and
may be extended by the court. Once the writ of certiorari is served, the board of zoning appeals
shall have 21 days or as ordered by the court to respond. The allowance of the writ shall not stay
proceedings upon the decision appealed from, but the court may, on application, on notice to the
board and on due cause shown, grant a restraining order.

Any review of a decision of the board shall not be considered an action against the board and the
board shall not be a party to the proceedings; however, the board shall participate in the
proceedings to the extent required by this section. The governing body, the landowner, and the
applicant before the board of zoning appeals shall be necessary parties to the proceedings in the
circuit court. The court may permit intervention by any other person or persons jointly or
severally aggrieved by any decision of the board of zoning appeals.

The board of zoning appeals shall not be required to return the original papers acted upon by it
but it shall be sufficient to return certified or sworn copies thereof or of the portions thereof as
may be called for by the writ. The return shall concisely set forth such other facts as may be

pertinent and material to show the grounds of the decision appealed from and shall be verified.

The court may reverse or affirm, wholly or partly, or may modify the decision brought up for
review.

In the case of an appeal from the board of zoning appeals to the circuit court of an order,
requirement, decision or determination of a zoning administrator or other administrative officer
in the administration or enforcement of any ordinance or provision of state law, or any
modification of zoning requirements pursuant to § 15.2-2286, the findings and conclusions of the
board of zoning appeals on questions of fact shall be presumed to be correct. The appealing party
may rebut that presumption by proving by a preponderance of the evidence, including the record
before the board of zoning appeals, that the board of zoning appeals erred in its decision. Any
party may introduce evidence in the proceedings in the court. The court shall hear any arguments
on questions of law de novo.

In the case of an appeal by a person of any decision of the board of zoning appeals that denied or
granted an application for a variance, the decision of the board of zoning appeals shall be
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Item 4.

presumed to be correct. The petitioner may rebut that presumption by proving by a
preponderance of the evidence, including the record before the board of zoning appeals, that the
board of zoning appeals erred in its decision.

In the case of an appeal by a person of any decision of the board of zoning appeals that denied or
granted application for a special exception, the decision of the board of zoning appeals shall be
presumed to be correct. The petitioner may rebut that presumption by showing to the
satisfaction of the court that the board of zoning appeals applied erroneous principles of law, or
where the discretion of the board of zoning appeals is involved, the decision of the board of
zoning appeals was plainly wrong, was in violation of the purpose and intent of the zoning
ordinance, and is not fairly debatable.

In the case of an appeal from the board of zoning appeals to the circuit court of a decision of the
board, any party may introduce evidence in the proceedings in the court in accordance with the
Rules of Evidence of the Supreme Court of Virginia.

Costs shall not be allowed against the locality or the governing body, unless it shall appear to the
court that the locality or the governing body acted in bad faith or with malice. In the event the
decision of the board is affirmed and the court finds that the appeal was frivolous, the court may
order the person or persons who requested the issuance of the writ of certiorari to pay the costs
incurred in making the return of the record pursuant to the writ of certiorari. If the petition is
withdrawn subsequent to the filing of the return, the locality or the governing body may request
that the court hear the matter on the question of whether the appeal was frivolous.

Code 1950, §§ 15-834 through 15-839, 15-850, 15-958.11; 1950, p. 176; 1962, c. 407, § 15.1-497;
1975, c. 641; 1988, c. 856; 1994, c. 705;1996, c. 450;1997, c. 587;2001, c. 422;2003, c. 568;2005,
cc. 625, 677;2006, c. 446;2010, c. 241;2015, c. 597;2017, c. 661;2020, c. 86.

The chapters of the acts of assembly referenced in the historical citation at the end of this
section(s) may not constitute a comprehensive list of such chapters and may exclude chapters
whose provisions have expired.
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Article 11 Administration, Procedures and Enforcement

11-1 Administration

11-1.1

11-1.2

11-1.3

Zoning Administrator.

The provisions of this Ordinance shall be enforced by the designated agent of the Town
of Warrenton, who shall be known as the Zoning Administrator. The Zoning
Administrator shall have all necessary authority on behalf of the Town Council to
administer and enforce the Zoning Ordinance. His authority shall include:

1. ordering in writing the remedying of any condition found in violation of this
Ordinance;

2. insuring compliance with the ordinance, bringing legal action, including injunction,
abatement, or other appropriate action or proceeding subject to appeal pursuant to §
15.2-2311 of the Code of Virginia and Article 11 of this Ordinance; and

3. in specific cases, making findings of fact and, with concurrence of the Town
attorney, conclusions of law regarding determinations of rights accruing under §
15.2-2307 of the Code of Virginia.

4. granting a variance from any building setback requirement contained in the Zoning
Ordinance in accord with Article 11 of this Ordinance and § 15.2-2286 of the Code
of Virginia.

5. The Zoning Administrator shall respond within ninety (90) days of a request for a
decision or determination on zoning matters within the scope of his authority unless
the requester has agreed to a longer period.

6. In addition to the regulations and requirements herein contained concerning the
administration of this Ordinance, the Zoning Administrator may establish reasonable
additional administrative forms and procedures deemed necessary for the proper
administration of this Ordinance.

7. Such other powers as may be granted in the Code of Virginia.

Certified Copy.

A certified copy of the Zoning Ordinance, as adopted and including any amendments,
shall be filed in the office of the Zoning Administrator of Warrenton and in the office of
the Clerk of the Circuit Court of Fauquier County, Virginia.

Processing Fees.

It is the intent of the Town that at least part of the cost of administering this Ordinance be

borne by those responsible for development; therefore, a fee schedule, as prescribed by
the Town Council and modified from time to time, shall apply to all permits, reviews, and
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processing as required by this Ordinance.

11-1.4 Payment of Delinquent Taxes Prior to Filing a Land Use Application. Prior to the filing
of an application for a special use permit, special exception, variance, rezoning, site plan,
subdivision plat, land disturbance permit, or other land use permit, the applicant shall

produce evidence that any delinquent Town real estate taxes properly assessed against the
subject property have been paid in full, in accord with § 15.2-2286 (E) of the Code of
Virginia, as amended.

11-2  Board of Zoning Appeals

11-2.1 General Provisions (Purpose, Authority and Membership)

11-2.1.1

11-2.1.2

11-2.1.3

11-2.1.4

11-2.1.5

11-2.1.6

11-2.1.7

11-2.1.8

The Board of Zoning Appeals shall hear and decide appeals from any order,
requirement, decision or determination made by an administrative officer in the
administration or enforcement of the Zoning Ordinance.

The Board of Zoning Appeals shall adopt such rules and regulations as it may
consider necessary to carry out its authorized business.

The Board shall consist of five (5) members and shall be appointed by the
Circuit Court of Fauquier County. Members shall be residents of the Town of
Warrenton. The Board shall receive compensation for traveling expenses and
may receive other such compensation as may be authorized by the Town
Council. Appointments to fill vacancies occurring otherwise than by expiration
of term shall in all cases be for the unexpired term.

The term of office shall be for five (5) years. One of the five (5) appointed
members may be an active member of the Planning Commission.

Any member of the Board may be removed, for malfeasance, misfeasance or
nonfeasance in office, or for other just cause, by the Circuit Court, after a
hearing held after at least fifteen (15) days written notice.

Any member of the Board shall be disqualified to act upon a matter before the
Board with respect to property in which the member has an interest.

The Board shall choose annually its own chairman and vice-chairman who
shall act in the absence of the chairman.

The Town Manager shall appoint a staff member to serve as secretary to the
Board of Zoning Appeals, without vote and shall prepare minutes of meetings,
keep all records and conduct official correspondence of the Board. In the
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absence of the secretary at any meeting, the Board shall appoint some other
person, who may or may not be a member of the Board, to prepare the minutes
thereof.

11-2.2 Rules and Regulations

11-2.2.1

11-2.2.2

11-2.2.3

11-2.2.4

11-2.2.5

11-2.2.6

The meeting of the Board shall be held at the call of its chairman or, in his
absence, the acting chairman, or at such times as a quorum of the Board may
determine.

The chairman, or, in his absence, the acting chairman, may administer oaths
and compel the attendance of witnesses.

The Board shall keep minutes of its proceedings, showing the vote of each
member upon each question, or if absent or failing to vote, indicating such fact.
It shall keep records of its examinations and other official actions, all of which
shall be immediately filed in the office of the Board and shall be a public
record.

All meetings of the Board shall be open to the public. A favorable vote of three
(3) members of the Board shall be necessary to reverse any order, requirement,

decision, or determination of any administrative official or to decide in favor of
the applicant on any matter upon which the Board is required to pass.

For the conduct of any hearing and the taking of any action or transaction of
official business, a quorum shall be required of not less than three (3) members
of the Board.

In exercising its powers the Board may reverse or affirm, wholly or partly, or
may modify the order, requirement, decision, or determination appealed from.
The concurring vote of three (3) members shall be necessary to reverse any
order, requirement, decision or determination of an administrative officer or to
decide in favor of the applicant on any matter upon which it is required to pass
under the Ordinance or to effect any proceedings and other official actions,
which shall be filed in the office of the Board and shall be public records.

11-2.3 Powers and Duties

The Board of Zoning Appeals shall have the following powers and duties:

11-2.3.1.

To hear and decide appeals from any order, requirement, decision or
determination made by an administrative officer in the administration or
enforcement of this Ordinance or of any ordinance adopted pursuant thereto, in
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11-2.3.2.

11-2.3.3.

11-2.3.4.

11-2.3.5.

11-2.3.6.

11-2.3.7.

accord with Section 11-3.13 of this Ordinance, including decisions of the
Zoning Administrator. The decision on such appeals shall be based on the
Board’s judgment of whether the administrative officer was correct. The Board
shall consider the purpose and intent of any applicable ordinances, laws and
regulations in making its decision. In the case of interpreting the zoning map,
the board shall interpret the map in such way as to carry out the intent and
purpose of the ordinance for the particular section or district in question. The
Board shall not have the power to change the locations of district boundaries as
established by Ordinance.

To authorize upon appeal or original application in specific cases a variance as
defined in § 15.2-22010f the Code of Virginia, from the terms of this
Ordinance as will not be contrary to the public interest, when, owing to special
conditions a literal enforcement of the provisions will result in unnecessary
hardship; provided that the spirit of this ordinance shall be observed and
substantial justice done and the requirements in Section 11-3.12.

No provision of this section shall be construed as granting any Board the power
to rezone property or to base Board decisions on the merits of the purpose and
intent of any ordinances duly adopted by the Town Council.

When giving any required notice to owners, their agents or the occupants of
abutting property and property immediately across the street or road from the
property affected, the Board may give such notice by first-class mail rather
than by registered or certified mail.

Records

The Board shall keep minutes of its proceedings, showing the vote of each
member upon each question, or if absent or failing to vote, indicating such fact.
It shall keep full records of its examinations and other official actions, all of
which shall be immediately filed in the office of the Zoning Administrator and
shall be a public record.

Periodic Reports

The Board shall submit a report of its activities to the Town Council at least
once each year.

Limitation

All provisions of this Ordinance relating to the Board shall be strictly
construed. The Board, as a body of limited jurisdiction, shall act in full
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11-2.3.8.

conformity with all provisions and definitions in this Ordinance and in strict
compliance with all limitations contained therein.

Decisions Subject to Judicial Review

In accord with § 15.2-2314 of the Code of Virginia, as amended, all decisions
and findings of the Board shall be final decisions, and shall be subject to
judicial review in the following manner:

1. Any person or persons jointly or severally aggrieved by any decision of the
Board of Zoning Appeals, or any taxpayer or any officer, department,
board or bureau of the Town, may present to the Circuit Court of Fauquier
County a petition specifying the grounds on which aggrieved within thirty
(30) days after the filing of the decision in the office of the Board of
Zoning Appeals.

2. Upon the presentation of such petition, the court shall allow a Writ of
Certiorari to review the decision of the Board of Zoning Appeals and shall
prescribe therein the time within which a return thereto must be made and
served upon the petitioner’s attorney, which shall not be less than ten (10)
days and may be extended by the court. The allowance of the writ shall not
stay proceedings upon the decision appealed from, but the court may, on
application, on notice to the Board of Zoning Appeals and on due cause
shown, grant a restraining order.

3. The Board of Zoning Appeals shall not be required to return the original
papers acted upon by it but it shall be sufficient to return certified or sworn
copies thereof or of such portions thereof as may be called for by such writ.
The return shall concisely set forth such other facts as may be pertinent and
material to show the grounds of the decision appealed from and shall be
verified.

4. If, upon the hearing, it shall appear to the court that testimony is necessary
for the proper disposition of the matter, it may take evidence or appoint a
commissioner to take such evidence as it may direct and report the same to
the court with the commissioner’s findings of fact and conclusions of law,
which shall constitute a part of the proceedings upon which a
determination of the court shall be made. The court may reverse or affirm,
wholly or partly, or may modify the decision brought up for review.

5. Costs shall not be allowed against the Board of Zoning Appeals, unless it
shall appear to the court that the Board acted in bad faith or with malice in
making the decision appealed from. In the event the decision of the Board
is affirmed and the court finds that the appeal was frivolous, the court may
order the person or persons who requested the issuance of the writ of
certiorari to pay the costs incurred in making a return of the record
pursuant to the Writ of Certiorari.
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11-3

Procedures for Application Review and Approval

11-3.1 Types of Permit Applications

This Ordinance provides for the following types of permit applications for land use and

development:

1. Land Disturbance Permit - subject to review and approval by the Planning Director.

2. Zoning Permit - subject to review and approval by the Zoning Administrator.

3. Building Permit - subject to review and approval by the Building Official.

4. Occupancy Permit - subject to review and approval by the Zoning Administrator.

5. Site Development Plan - in accordance with the Zoning Ordinance of the Town of
Warrenton and subject to review and approval by the Planning Director.

6. Subdivision Plat - in accordance with the Subdivision Ordinance of the Town of
Warrenton and subject to review and approval by the Planning Director.

7. Commission Permit (“2232 Review”) - subject to public review and approval by the
Planning Commission.

8. Zoning Amendment (including Conditional Zoning Procedures) - subject to review
and approval by the Town Council.

9. Special Use Permit - subject to review and approval by the Town Council.

10. Variances - subject to review and approval by the Board of Zoning Appeals and, for
certain cases as provided for herein, subject to review and approval by the Zoning
Administrator.

11. Appeals - subject to review and approval by the Board of Zoning Appeals.

12. Additional Governmental Approval. All departments, officials and public employees

of the Town vested with the duty or authority to issue permits or licenses shall
conform to the provisions of this chapter. They shall issue permits or licenses for
uses, buildings or purposes only when they are in conformance with the provisions of
this Ordinance. Any such permit or license, if issued in conflict with the provisions of
this Ordinance, shall be null and void.

11-3.2 Public Hearing Procedures

11-3.2.1 Advertisement and Notice is Required.

Prior to each public hearing involving planning and zoning matters before the
Planning Commission, the Town Council or the Board of Zoning Appeals, the
Town shall provide advertisement and written notice as may be required by §§
15.2-2204 and 15.2-2285 of the Code of Virginia, as amended.

11-3.2.2 Notice by Town.
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11-3.23

11-3.2.4

11-3.2.5

11-3.2.6

11-3.2.7

Notwithstanding any other provisions of this section, whenever the notices
required under this Section are sent on behalf of an agency, department or
division of the Town, such notice shall be sent by the Zoning Administrator
and may be sent by first class mail; however, the Zoning Administrator shall
make affidavit that such mailings have been made and file such affidavit with
the papers in the pertinent application or case.

Notice and Certification by Applicant.

For any application for amendment or development approval for which a public
hearing is required before the Planning Commission and the Council and which
is initiated by an applicant, the applicant shall be responsible for providing
notice in accord with § 15.2-2204 of the Code of Virginia. A certification of
notice and a listing of the persons to whom notice has been sent shall be filed
with the Zoning Administrator by the applicant at least five days prior to the
first public hearing of the Commission. A counterpart of such affidavit shall be
presented to the Planning Commission or the Council at the beginning of its
public hearing. The applicant may rely upon records of the local real estate
assessor's office or the applicable website, if available, to ascertain the names
of persons entitled to notice.

Condominium Ownership.

In the case of a condominium, written notice may be sent to the unit owner's
association instead of to each individual unit owner.

Additional Notice Required for Deferrals

If an item is not heard at a public hearing for which it was noticed, but is deferred
to a specific date, no additional notice at a public hearing is required by this
Section.

Additional Notice Required for Recessed Public Hearings.

If a public hearing is begun but the agenda not completed, thereby requiring the
meeting to be recessed, no additional notice is required as long as the dates for
completion of the public hearing agenda is announced at the hearing which has
been recessed.

Speakers at Public Hearings.

All witnesses and speakers presenting facts, evidence or opinion at any public
hearing shall provide their name, address and affiliation, if any, for the record.
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Witnesses or speakers may be required to give oath or affirmation regarding
the truth of their statements. At the discretion of the person presiding over the
hearing, speakers may be limited as to the time they are allowed to speak.

11-3.3 Land Disturbance Permit

11-3.3.1

11-3.3.2

11-3.33

11-3.3.4

11-3.3.5

Permit Required

No person shall engage in any kind of land disturbing activity, as defined in
Article 11, within the Town of Warrenton until they have acquired a Land
Disturbance Permit.

Whenever a land disturbing activity is proposed to be conducted by a
contractor performing construction work pursuant to a construction contract,
the preparation, submission, and approval of the required erosion and sediment
control plan and receipt of a land disturbance permit shall be the responsibility
of the owner of the land.

Plan Submission

If filed separately from a site development plan, three (3) copies of the erosion
and sediment control plan shall be submitted to the Administrator. Is submitted
with the site development plan, the erosion and sediment control plan shall
accompany each copy of the site plan submission.

Approved Plan.

An approved plan is required before the issuing of any other building or
development permits.

Plan, Action.

Any erosion and sedimentation plan submitted under the provisions of this
Article and the Town’s Erosion and Sediment Control Ordinance will be acted
on within forty-five (45) days from receipt by either approving or disapproving
in writing and, if disapproved, giving specific reasons for such disapproval. If
no formal action has been taken by the plan approving authority within forty-
five (45) days after receipt of a plan, the plan shall be deemed approved.

Plan Amendments.

An approved plan may be changed by the plan approving authority in the
following cases:
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11-3.3.6

11-3.3.7

1. where inspection has revealed that the plan is inadequate to satisfy
applicable regulations; or

2. where the person responsible for carrying out the approved plan finds that
because of changed circumstances, or for other reasons, the approved plan
cannot be effectively carried out, and proposed amendments to the plan,
consistent with the requirements of this Article, are agreed to by the plan
approving authority and the person responsible for carrying out the plan.

Bonding.

Prior to the issuance of any permit, the Administrator shall also require an
applicant to submit a reasonable performance bond with surety, cash escrow,
letter of credit, any combination thereof, or such other legal arrangement
acceptable to the Town Attorney for the Town of Warrenton, to ensure that
measures could be taken by the Town, at the applicant's expense, should they
fail, after proper notice, within the time specified to initiate or maintain
appropriate conservation action which may be required of them by the
approved plan as a result of their land disturbing activity. This cash escrow,
letter of credit, or other acceptable legal arrangement will provide for a right-
of-entry by representatives of the Town, for purposes of inspection,
reinstallation, maintenance, or any conservation practices as may be necessary.

1. Ifthe Town takes such conservation action upon such failure by the
permittee, the agency may collect from the permittee for the difference
should the amount of the reasonable cost of such action exceed the amount
of the security held.

2. Within sixty (60) days of the achievement of adequate stabilization of the
land disturbing activity, the bond, cash escrow, letter of credit, or other
legal arrangement, or the unexpended or unobligated portion thereof, shall
be refunded to the applicant or terminated.

3. These requirements are in addition to all other provisions of this Article
relating to the issuance of such permits and are not intended to otherwise
affect the requirements for such permits.

Inspections and Enforcement, Generally.
Inspections shall be performed by the Town's Construction Inspector or

Building Official and enforcement shall be performed by the Zoning
Administrator.
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11-3.3.8

11-3.3.9

Monitoring, Reports, and Inspections.

The Construction Inspector or Building Official, through the Administrator
shall: (i) provide for periodic inspections of the land disturbing activity, and (ii)
may require monitoring and reports from the person responsible for carrying
out the plan, to ensure compliance with the approved plan and to determine
whether the measures required in the plan are effective in controlling erosion
and sediment. The owner, permittee or person responsible for carrying out the
plan, or operator shall be given notice of the inspection. If the plan approving
authority through the Administrator determines that there is a failure to comply
with the plan, notice shall be served upon the permittee or person responsible
for carrying out the plan by registered or certified mail to the address specified
in the permit application or in the mail to the plan certification, or by delivery
at the site of the land disturbing activity to the agent or employee supervising
such activities. The notice shall specify the measures needed to comply with
the plan and shall specify the time within which such measures shall be
completed. Upon failure to comply within the time specified, the permit may
be revoked and the permittee or person responsible for carrying out the plan
shall be deemed in violation of this Article and upon conviction shall be
subject to the penalties provided in Section 11-5 herein.

With respect to approved plans for erosion and sediment control in connection
with all regulated land disturbing activities which require a permit, the
Administrator may require of the person responsible for carrying out the plan
such monitoring and reports, and may make such on-site inspections, after
notice to that person, as are deemed necessary to determine whether the soil
erosion and sediment control is performed, and whether such measures are
effective in controlling soil erosion and sediment resulting from the land
disturbing activity. Such person shall have the opportunity to accompany the
inspector on any on-site inspection.

After land clearing operations have begun, no area shall be denuded for more
than thirty (3) days unless authorized by the Administrator. All trenches for
storm, sewer, water, and gas lines are to be backfilled, compacted, seeded, and
mulched within seven (7) days of backfill.

Acceptance of Performance.

Upon completion of an approved erosion and sedimentation control plan, the
permittee shall notify the Administrator of such completion. The Town
Construction Inspector or Building Official shall then inspect the work and
plantings, and upon their determination that they are in compliance with the
approved plan, they shall notify the Administrator, who shall issue a letter of
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preliminary acceptance. A condition of any such preliminary acceptance shall
be that the applicant or permittee guarantee all erosion and sedimentation
control work for a period of one (1) year from the date of its preliminary
acceptance, or for a period of one (1) year from repair or replanting ordered by
the Administrator, until such time that all control structures and a minimum of
ninety (90) percent of all plantings shall have survived for a year without need
of further replanting or repair. The Administrator may order in writing such
replanting or repair work as shall be deemed necessary to enforce compliance
with the approved plan and guarantee at any time during the one (1) year
period. Such an order shall serve to revoke the preliminary acceptance and
shall cause the applicant to renew the guarantee for an additional one (1) year
from the date of replanting or repair. Final acceptance shall occur when
preliminary acceptance has remained unrevoked for a period of one (1) year, or
when all control structures and a minimum of ninety (90) percent of all plants
have survived for a period of one (1) year without need of further replanting or
repair. For the purposes of this Article, normal cleaning of silt basins alone
shall not be construed to be repair work.

11-3.3.10 Appeals.

11-3.3.11

Final decisions of the Administrator under this Article shall be subject to
review by the Board of Zoning Appeals, provided, that an appeal is filed
within thirty days from the date of any written decision by the Administrator.

Final decisions of the Administrator or Board of Zoning Appeals under the
Article shall be subject to review by the Fauquier County circuit court,
provided, that an appeal is filed within thirty (30) days from the date of the
final written decision of the Board.

Violations; Remedies; Civil Penalties; Notice.
1. Stop Work Order.

Upon receipt of a sworn complaint of a violation of this Article from the
representative of the program authority or the Board responsible for
ensuring program compliance, the chief administrative officer of the
program authority or the Board may, in conjunction with or subsequent
to a notice to comply as specified in subsection A above, issue an order
requiring that all or part of a land-disturbing activities permitted on the
site be stopped until the specified corrective measures have been taken
or, if land-disturbing activities have commenced without an approved
plan requiring that all of the land-disturbing activities be stopped until an
approved plan or any required permits are obtained. Where the alleged
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noncompliance is causing or is in imminent danger of causing harmful
erosion of lands or sediment deposition in waters within the watersheds
of the Commonwealth, or where the land-disturbing activities have
commenced without an approved plan or any required permits, such an
order may be issued whether or not the alleged violator has been issued a
notice to comply a specified in subsection A above. Otherwise, such an
order may be issued only after the alleged violator has failed to comply
with a notice to comply.

The order shall be served in the same manner as a notice to comply, and
shall remain in effect for seven days from the date of service pending
application by the enforcing authority or alleged violator for appropriate
relief to the circuit court of the jurisdiction wherein the violation was
alleged to have occurred. If the alleged violator has not obtained an
approved plan or any required permits within seven days from the date of
service of the order, the chief administrative officer or his designee may
issue an order to the owner requiring that all construction and other work
on the site other than corrective measures be stopped until an approved
plan or any required permit have been obtained.

Such an order shall be served upon the owner by registered or certified
mail to the address specified in the permit application or the land records
of the locality in which the site is located. The owner may appeal the
issuance of an order to the circuit court of the jurisdiction wherein the
violation was alleged to have occurred. Any person violating or failing,
neglecting, or refusing to obey an order issued by the chief
administrative officer or his designee may be compelled in a proceeding
instituted in the circuit court of the jurisdiction wherein the violation was
alleged to have occurred to obey same and to comply therewith by
injunction, mandamus or other appropriate remedy. Upon completion
and approval of corrective action or obtaining an approved plan or any
required permits, the order shall immediately be lifted.

Civil Penalties, generally.

Except as set out immediately herein below, any person who violates this
Article may be liable to the Town in a civil action for civil penalties of
One Hundred Dollars ($100.00) for any one violation. Each day during
which the violation is found to have existed shall constitute a separate
offense. The total civil penalties for a series of specified violations
arising from the same operative set of facts shall not exceed Three
Thousand Dollars ($3,000.00). Notwithstanding the foregoing, the civil
penalty for commencement of land-disturbing activities without an
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approved permit as provided in Section 4-5 of this ordinance shall be
One Thousand Dollars ($1,000.00), except that civil penalties for a series
of violations arising from the commencement of land-disturbing
activities without an approved plan for any site shall not exceed a total of
Ten Thousand Dollars ($10,000.00).

Injunctions and Other Relief.

Notwithstanding any other relief or remedy available under this Article,
the Administrator may apply to the Circuit Court of Fauquier County for
injunctive or such other equitable relief as might be appropriate in the
case of a violation or threatened violation of any of the provisions of the
Article, without the necessity of showing that there does not exist an
adequate remedy at law.

Notice of Violation.

In no case shall the Administrator begin legal action to enforce the
provisions of this Article unless and until they have first given, or made
diligent effort to give, specific notice to the applicant or permittee, as the
case may be, of any violation of this Article for which such legal or
equitable relief is to be sought. Such notice shall give the applicant or
permittee a reasonable opportunity under the particular circumstances to
correct the situation before the enforcement action is brought.

Civil Penalties.

Any person violating or failing, neglecting, or refusing to obey any
injunction, mandamus, or other remedy obtained pursuant to this Article
shall be subject, in the discretion of the court, to a civil penalty not to
exceed $2,000 for each violation.

Cumulative Remedies.

The remedies provided for in this Article shall be cumulative in the sense
that the imposition of, or attempt to impose, one (1) remedy shall not act
as a restriction of any right to impose or attempt to impose, any other
remedy authorized by this Article.

Administrative Fines.

With the consent of any person who has violated or failed, neglected or
refused to obey any regulation or order of the Administrator, or any
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condition of a permit or any provision of this Article, the Town Council,
or the Administrator may provide, in an order issued by the Town
Council or the Administrator against such person, for payment of civil
charges for violations in specific sums, not to exceed Two Thousand
Dollars ($2,000) for each violation. Such civil charges shall be instead of
any appropriate civil penalties which could be imposed as outlined in
Section 11-5.

11-3.3.12 Criminal Penalties - Misdemeanor.

Violators of this Article shall be guilty of a Class One misdemeanor and
subject to a fine not exceeding $2,500, or twelve months imprisonment in
jail, or both, for each violation.

11-3.4 Zoning Permits

11-3.4.1

11-3.4.2

Zoning Permit Required

No permitted principal or accessory building, structure or use, or building,
structure or use permissible by special exception, shall be constructed,
reconstructed, moved, added to or structurally altered or otherwise allowed
without a zoning permit issued by the Zoning Administrator. A zoning permit
is required in all cases where a building permit is required.

Failure to obtain a zoning permit shall be a violation of this chapter and
punishable under Section 11-5.

The Zoning Administrator shall maintain a record of all zoning permits and a
copy shall be furnished, upon request, to any person.

Application for Zoning Permit

An application for a Zoning Permit shall be made to the Zoning Administrator,
who shall require and be furnished by the applicant with all plans and
documents as may be determined to be necessary to evaluate whether the
proposed structure and facilities will be in compliance with the provisions of
this Ordinance.

In order for an application for a zoning permit to be deemed complete, each
such application shall be accompanied by the following items, unless waived
by the Zoning Administrator as not pertinent. The Zoning Administrator may
also require additional information necessary in order to determine if the
application conforms with the provisions of this Ordinance.
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11-3.4.3

1. A statement from the Town Director of Public Works that all applicable
regulations and requirements for water and wastewater facilities have been
complied with.

2. A complete description of the intended use or uses.

98]

If a dwelling, the number of housekeeping units within the structure.

4. A plot plan signed by the applicant drawn to scale showing dimensions of
the structure with respect to property lines and public highways; provided,
no part of which is to be located less than the required setback distance
from any property line or right-of-way of any public highway.

Number, size, location and lighting of signs, if any.

Off-street parking and other facilities.

Proposed utilities and their locations.

Drainage design and proposal.

© 0 N »

Topographic map, if determined to be necessary by the zoning
administrator.
10. Fee in accord with the fee schedule adopted by the Town Council.

Standards for Issuance

Zoning permits issued on the basis of plans and applications approved by the
zoning administrator authorize only the use, arrangement and construction set
forth in the approved plans and applications, and no other use, arrangement or
construction. Use, arrangement and construction at variance with that
authorized shall be deemed a violation of this chapter and punishable as
provided under Section 11-5.

No zoning permit shall be issued where it appears that the structure to be
constructed or the use contemplated would be in violation of the provisions of
this Ordinance or any other applicable law, ordinance or regulation. The
issuance of a zoning permit shall not afford protection to any owner who is
found to be in violation of this Ordinance or any other applicable law,
ordinance or regulation.

If it appears that the proposed structure and use of land or structure is in
conformity with the provisions of this chapter, a zoning permit shall be issued
to the applicant by the zoning administrator. If an intended use is found to be in
compliance with this Ordinance, before proceeding, the applicant is still
required to ensure compliance with the Virginia Uniform Statewide Building
Code, and all other applicable laws, ordinances and regulations.

Approval or denial of a zoning permit shall be made within ten (10) working
days of the time at which the Zoning Administrator has deemed that the zoning
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11-3.4.4

permit application is complete.
Duration of Valid Zoning Permit
Any zoning permit issued shall be valid for one year. If an applicant has not

completed construction of the building after one year of receiving the permit,
the applicant may re-apply.

11-3.5 Building Permits

11-3.5.1

11-3.5.2

Building Permit Required

No principal or accessory building, structure or use shall be constructed,
reconstructed, moved, added to or structurally altered or otherwise allowed
without a building permit issued by the Building Official.

Failure to obtain a building permit shall be a violation of this chapter and
punishable under Section 11-5 of this Ordinance.

The Building Official shall maintain a record of all building permits and a copy
shall be furnished, upon request, to any person.

Application for Building Permit

An application for a Building Permit shall be made to the Building Official,
who shall require and be furnished with all such plans and documents as may
be required to determine whether the proposed structure and facilities will be in
compliance with the provisions of this ordinance and with the Virginia
Statewide Uniform Building Code.

In order for an application for a Building Permit to be deemed complete, each
such application shall be accompanied by the following items, unless an item is
deemed not pertinent by the Building Official, and such additional information
as the Building Official may require as being necessary in order to determine if
the application conforms with the provisions of this Ordinance and the
Building Code:

1. The size and shape of the parcel of land on which the proposed building is
to be constructed

2. Scale drawings which accurately show the design, construction,
dimensions and materials of all proposed buildings and structures

3. The location of such buildings and structures with respect to the property
lines of said parcel of land, and the right-of-way of any street or highway
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11-3.5.3

11-3.5.4

11-3.6.1

adjoining said parcel of land.
4. Proposed utilities and their location.
Drainage scheme.
6. Fee in accord with the fee schedule adopted by the Town Council.

9]

Standards for Issuance

Building permits issued on the basis of plans and applications approved by the
Building Official authorize only the use, arrangement and construction set forth
in such approved plans and applications, and no other use, arrangement or
construction. Use, arrangement and construction at variance with that
authorized shall be deemed a violation of this chapter and punishable as
provided under Section 11-5 of this chapter.

No building permit shall be issued before receipt of a zoning permit for the
proposed use and structure. Building and zoning permits for the same use and
structure may be submitted, reviewed and approved concurrently.

No building permit shall be issued where it appears that the structure to be
constructed or the use contemplated would be in violation of the provisions of
this Ordinance or any other applicable law, ordinance or regulation. The
issuance of a building permit, however, shall not afford protection to any
owner who is found to be in violation of this Ordinance or any other applicable
law, ordinance or regulation.

If the proposed structure is in conformity with the provisions of this Ordinance
and the Virginia Uniform Statewide Building Code, a building permit shall be

issued to the applicant by the Building Official.

Approval or denial of a building permit shall be made within ten (10) working

days of the time at which the Building Official has deemed that the application
for permit is complete.

Duration of Valid Building Permit

Building permits issued shall be valid for one year.

11-3.6 Occupancy Permit

Occupancy Permit Required.

Land may be used, and buildings occupied, structurally altered, erected, or
changed in use for any purpose as permitted in the District in which such land
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11-3.6.2

or building is located, only after an occupancy permit has been issued by the
Zoning Administrator. Such a permit shall state that the building or the
proposed use, or the use of the land, complies with the provisions of this
Ordinance. A similar permit shall be issued for the purpose of maintaining,
renewing, or changing a nonconforming use. An occupancy permit either for
the whole or a part of a building or the use of the land shall be applied for
simultaneously with the application for a building permit.

Standards for Issuance.

The Occupancy Permit shall be issued within ten (10) days after final approval
by the Building Official of the erection or structural alteration of such building
or part which has conformed with the provisions of this Ordinance and all
previously issued permits and approvals for the site, including building
permits, zoning permits and site plans.

No Occupancy Permit shall be granted until all improvements shown on any
approved site plan have been completed in accordance therewith.

11-3.7 Site Development Plan

11-3.7.1

11-3.7.2

Site Development Plan Required

No person shall commence any use or erect any structure, including additions
to existing structures, parking areas or other required site plan features, without
first obtaining the approval of a site development plan by the Planning Director
as set forth in this article. No use shall be carried on, no structure erected or
enlarged, and no other improvement or construction undertaken, except as
shown upon an approved site development plan.

A site development plan shall be required for the following uses in the
enumerated districts:

e  Multi-family dwellings, town houses and all other dwellings except single
family detached, two-family and accessory dwellings.

e All uses in the RO, PSP, CBD, LI and C Districts

e For all special use permits

Exemptions from Site Development Plan Requirement

The following are exempt from having to file a site plan: the lawful
construction, alteration and occupancy of a single or two-family dwelling or
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11-3.7.3.

11-3.7.4.

11-3.7.5.

accessory unit, with or without a garage. Exemption from the site plan
requirements does not authorize violation of any other provision of this
Ordinance.

Site Development Plan Requirements

Every site plan shall be submitted to the Planning Director in accordance with
the applicable standards and regulations for Site Development Plans as
provided in the Town of Warrenton Subdivision and Development Ordinance.

Review and Approval

Upon receipt of any Site Development Plan, the Zoning Administrator shall
review it in accordance with the applicable procedures, standards and
regulations for Site Development Plans as provided in this Ordinance.

Revisions To, Or Deviation From, Approved Plan.

After a Site Development Plan has been approved by the Zoning
Administrator, minor adjustments of the plan, which are in substantial
compliance with this article and the other provisions of this Ordinance and
which serve the overall purposes of this section, may be approved by the
Zoning Administrator. Deviation from an approved site plan without the
written approval of the zoning administrator shall void the plan and the Zoning
Administrator shall require the applicant to resubmit a new plan for
consideration. Any major revision of an approved Site Development Plan shall
be made in the same manner as the originally approved plan.

11-3.8 Commission Permit (“2232 Review”)

11-3.8.1

Permit Required

In accord with the Code of Virginia, §15.2-2232, no street, park or other public
area or public structure, public utility, public building or public service
corporation facility other than railroads, whether publicly or privately owned,
shall be constructed, established or authorized unless and until the general
location or approximate location, character and extent thereof has been
submitted to and approved by the Planning Commission as being substantially
in accord with the adopted comprehensive plan or part thereof.

Widening, narrowing, extension, enlargement, vacation or change of use of
streets or public areas shall likewise be submitted for approval, but paving,
repair, reconstruction, improvement, drainage or similar work and normal
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11-3.8.2

11-3.8.3

11-3.8.4

11-3.8.5

service extensions of public utilities or public service corporations shall not
require approval, unless involving a change in location or extent of a street or
public area.

Application

An application for a commission permit shall be filed with the Zoning
Administrator and shall meet the minimum submission requirements as
prescribed for a zoning permit in Section 11-3.4.2. and in addition shall include
a written statement of justification from the applicant as to why the proposed
improvement should be deemed to be in accord with the Comprehensive Plan.

An application is not necessary for features already specifically shown on the
Comprehensive Plan, as determined by the Planning Director.

Planning Commission Action

In connection with any such determination, the Planning Commission may, and
at the direction of the Town Council shall, hold a public hearing, after notice as
required by §15.2-2204 of the Code of Virginia.

The Planning Commission shall communicate its findings pursuant to this
section to the Town Council, indicating its approval or disapproval, along with
written reasons therefore. Failure of the commission to act within sixty (60)
days of submission of an application, unless such time is extended by the
Council, shall be deemed approval.

Issuance of Permit; Town Council Review

The Zoning Administrator, on behalf of the Planning Commission, shall issue a
Commission Permit following approval by the Planning Commission pursuant
to this section. The Council may overrule the action of the Commission by a
vote of a majority of its membership.

Appeal of Denial of Permit

The owners or their agents may appeal the decision of the Planning
Commission to the Council within ten (10) days after the decision of the
Commission. The appeal shall be by written petition to the Council setting
forth the complete reasons for the appeal. The appeal shall be heard by the
Council within sixty (60) days of its submission. A majority vote of the
Council shall overrule the Commission.
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11-3.9 Zoning Amendments

11-3.9.1

11-3.9.2

11-3.9.3

Authority for Change.

Whenever the public necessity, convenience, general welfare, or good zoning
practice require, the Town Council may, by ordinance, amend, supplement, or
change the regulations, district boundaries, or classifications of property. Any
such amendment may be initiated by resolution of the Town Council, or by
motion of the Planning Commission, or by petition of any property owner,
addressed to the Town Council, in accord with the procedures and
requirements of this Ordinance.

The regulations, restrictions and boundaries established in this Ordinance may,
from time to time, be amended, supplemented, changed, modified or repealed,
by ordinance, by a majority vote of the Town Council after recommendation by
the Planning Commission, provided that a public hearing shall be held in
relation thereto at which parties in interest and citizens shall have an
opportunity to be heard; and that notice shall be given of the time and place of
such hearing as provided for in §§ 15.2-2204 and 15.2-2285 of the Code of
Virginia, as amended.

Initiation of Amendment

Either a zoning map or text amendment may be proposed by resolution of the
Town Council, by motion of the Planning Commission, or by application by
the owner, contract purchaser with the owner's written consent, or the owner's
agent therefore, of the property which is the subject of the proposed
amendment.

Submission of Application for Amendment.

Every application for amendment of the Zoning Ordinance shall contain the
following items, as applicable. Applicability shall be determined by the
Planning Director who may waive or modify any of the designated submission
items if appropriate given the nature of the application and so as to facilitate
review by the Town and the public. Five (5) copies of the complete application
shall be submitted.

1. The applicant's name, address, phone number and email address, and
signature.

2. The applicant's authorized representative’s name, address, phone number
and email address.
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10

11.

12.

The property owner’s name, address, phone number and email address and
signature.
A summary of existing data and conditions of the property, including:

e Existing zoning classification
e Tax Map and parcel numbers
e Address of the property

e Total acreage

A plan of the property, at a scale of 1”=200’, showing the extent of the area
to be rezoned, streets bounding and intersecting the area, the land use and
zone classification of abutting districts, and photographs of the area to be
rezoned and abutting areas.

A plan to a scale of 1”7 =200’, unless an alternative scale is requested and
approved by the Planning Director, indicating the locations of existing and
proposed topography, vegetation, floodplain, wetlands, structures, uses,
streets, and areas for off-street parking and loading.

A boundary survey of the property to be rezoned

Information at the time of submission, on all parcels contiguous to the
subject property and any property within 100 feet of the boundary,
including:

e Existing zoning

e Existing land use

e Proposed land use

e Historic buildings or structures

A statement of justification that explains the circumstances in the proposed
district and the abutting districts and any other factors on which the
applicant relied as reasons for supporting the proposed zoning amendment,
including the degree of compliance of the proposed request and subsequent
development plans with the provisions of the Comprehensive Plan.

The approximate time schedule for the beginning and completion of
development in the area and any proposed phasing of the development.

A Concept Development Plan for the property, showing the proposed uses
and their general relationships within the site and external to the site,
including proposed structures, uses, streets, parking areas, open space
areas, vegetation, sidewalks and trails and means of access to the existing
road system

A Traffic Study that shows the projections for trip generation, traffic
volume and levels of service on site and on the adjacent road system,
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13.

14.

15.
16.
17.

18.
19.
20.

including provisions for safely accommodating both vehicular and
pedestrian traffic.

Information about the market area to be served by the proposed
development if a commercial use, including population, effective demand
for proposed business facilities, and any other information describing the
relationship of the proposed development to the needs of the market area.
A statement of Impact Mitigation describing and analyzing the various
impacts of the proposed rezoning, including fiscal, environmental
conditions, and public facilities and utilities impacts, and the proposed
methods for mitigating any anticipated impacts.

Any development conditions or proffers

Disclosure of Real Parties in Interest

Certificate of Payment of Taxes, verifying that real estate taxes have been
paid for all property included in the application.

Record of Pre-Application Conference

Fees, in accord with the fee schedule adopted by the Town Council

A statement describing in detail the existing character of the area.

11-3.9.4 Staff Review of Application

1.

Pre-Application Conference.

Prior to filing an application, an applicant shall meet with the Planning
Director and discuss the proposed application and land uses and questions
regarding the procedures or substantive requirements of this Ordinance. In
connection with all such conferences, the Zoning Administrator shall be
consulted as appropriate. A request for a pre-application conference shall
be made to the Planning Director and shall be accompanied by a sketch
map of the site, a description of the proposed project or use, and a list of
the issues to be discussed at the conference. The Planning Director shall
respond to each written request for a pre-application conference within
fifteen (15) calendar days of receipt.

Review of Application for Completeness.

No application shall be accepted and reviewed unless determined by the
Planning Director to be complete. A complete application is one which
meets the minimum submission requirements established herein. Each
application shall be reviewed to determine if it includes the minimum
submission requirements. The Planning Director shall maintain a current
log of all pending complete applications.

Acceptance of Complete Application.

Iltem 4.

11-24 Updated April 2022

60




Within fifteen (15) calendar days of submission of the application, the
Planning Director shall either officially accept the application as complete
and forward to the applicant a notice of acceptance, or reject the
application if it is incomplete and forward to the applicant a notice of
incompleteness specifying those areas of additional information necessary
for acceptance and review.

If a notice of incompleteness is issued, the applicant may resubmit the
application with the additional data required. Upon resubmission, the
Planning Director will review the resubmitted application in the manner
provided in this section for the original application.

If the application is not resubmitted within sixty (60) days of being
determined incomplete, the Planning Director shall notify the applicant that
the original application has been rejected as incomplete.

Referrals. Upon official acceptance of the application for zoning
amendment, the Planning Director shall forward a copy of the application
to all town departments and county or state agencies whose comments
are necessary or desirable for full and appropriate review of the merits of
the application.

Referral responsibilities. Each reviewing agency shall prepare a staff report
of referral comments which sets out in writing its comments and
recommendations regarding the application and shall forward such staff
report to the Director of Planning.

Review of Referrals. All referral comments shall be provided to and
reviewed by the Director of Planning within thirty (30) calendar days
after an application has been officially accepted. The Planning Director
shall forward to the applicant a written review of the issues raised by the
application.

Applicant Response. Upon receipt of the written report from the
Planning Director, an applicant may submit a written request for a
meeting with the Planning Director to discuss the matters contained in
the report and the application. Such request shall include a response to
the matters raised in the Director’s written report.

Required Action by Other Entities. In the event that this Ordinance
requires that an application not be granted until acted upon by some
government board or agency other than the Town Planning Commission
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Iltem 4.

and Council, the Planning Director shall forward the application for
amendment to such board or agency for appropriate action prior to
notification to an applicant that an application is ready to be presented to
the Planning Commission or Town Council. The Planning Commission
may make its recommendations on an application contingent on required
action by the other boards or agencies.

9. Report and Notice to Applicant. The Planning Director shall compile the
referrals and other information pertinent to the application, prepare a
written staff report with proposed findings and recommendations as to
the application, and notify the applicant that the report is complete and
the application is ready to be presented to the Planning Commission and
Town Council for public hearing.

10. Submission to Planning Commission. Within sixty (60) days of formal
acceptance of the application, the Planning Director shall forward the
application and staff report to the Planning Commission for its review.

11-3.9.5 Amendment to Application

An application may be amended by the submission of additional information or
proposed changes to the application after it has been officially accepted. If the
additional information or proposed changes submitted are to conform with
recommendations made by Town staff, commissions or boards, then it shall not
be deemed an amendment and the application shall continue to be processed on
its original time line.

However, if the additional information or proposed changes submitted by the
applicant are at the applicant's request, then the Planning Director shall review
the information within fifteen (15) calendar days of receipt and render a finding
as to whether the submitted information necessitates repeating any portion of
the review process including public hearings. If any portion must be repeated,
the Director shall notify the applicant in writing within the fifteen (15) calendar
day period that the additional information or proposed changes must be
withdrawn, submitted as a new application, or will require the applicant to
approve an extension of the time limits prescribed in this Section and such
notice shall specify the required extension. The applicant will then have fifteen
(15) calendar days to provide the Director with a written response either
granting the necessary extension or withdrawing the additional information or
proposed changes. If the applicant chooses to withdraw the information, then
the application will proceed based on its original timeline.
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11-3.9.6

11-3.9.7

11-3.9.8

Withdrawal of Application

An application for rezoning may be withdrawn at any time upon written
request by the applicant and with the consent of either the Planning
Commission or the Town Council, whichever body has advertised the hearing;
There shall be no refund of rezoning fees in the case of withdrawal either
before or after advertising. In the event of and upon such withdrawal,
processing of the motion, resolution or petition shall cease without further
action.

Planning Commission Review.

Within sixty (60) calendar days after a zoning amendment application has been
submitted to the Planning Commission from the Planning Director, and
generally within one hundred twenty (120) days after official acceptance of the
application by the Town, the Planning Commission shall hold a public hearing
on the application after notice as required by § 15.2-2204 of the Code of
Virginia.

Report by Planning Commission

The Planning Commission shall report to the Town Council its
recommendation with respect to the proposed amendment. Failure of the
Planning Commission to report to the Town Council within one hundred (100)
days after the first meeting of the commission after the proposed amendment or
reenactment has been referred to the commission, shall be deemed a
recommendation for approval, unless the proposed amendment or reenactment
has been withdrawn by the applicant prior to the expiration of the time period

If the proposed amendment consists of a change in the text of this Ordinance,
the Commission may recommend revisions to the proposal. If the proposed
amendment consists of a change in zoning district boundaries, it may
recommend that the land be rezoned to a different zoning district
classification than that requested if the Commission is of the opinion that
such revision is in accord with sound zoning practice and the adopted
Comprehensive Plan, is in furtherance of the purposes of this Ordinance and
is not more intensive than the advertised/noticed proposed use. Before
recommending a larger extent of land or a rezoning to a more intensive
classification than was set forth in the application, the Commission shall hold
an additional duly noticed public hearing on the matter.

In recommending the approval or denial of any proposed amendment to this
Ordinance, the Planning Commission should state its reasons for such
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recommendation.

Tabling or deferring an application for rezoning on the grounds of inadequate
data may be requested by the applicant for a period of no longer than ninety
(90) days, after which the application shall be considered to be automatically
withdrawn. All costs involved in re-applying and re-advertising shall be paid
by the applicant.

11-3.9.9 Town Council Review and Action.

11-3.9.10

11-3.9.11

After receiving the report of the Planning Commission, or after the lapse of
one hundred (100) days past the initial meeting of the Planning Commission
on the application without Commission recommendation, the Town Council
shall hold its own public hearing after notice and advertising required by §
15.2-2204 of the Code of Virginia. The Council may approve the zoning
amendment as requested by the applicant, it may deny the amendment, or it
may approve a zoning classification of less intensity than that requested, if
available in the Ordinance, without holding a new hearing. No land may be
zoned to a more intensive use classification than was contained in the public
notice without an additional public hearing. The Town Council must act on
the proposed zoning amendment within one year of official acceptance of the
application.

Evidentiary Matters Before the Town Council

All information, testimony or other evidence presented by an applicant for a
zoning amendment shall be presented to the Planning Commission in
conjunction with its review and hearing on the application. If the Town
Council determines that an applicant is presenting evidence which is
substantially or materially different from that presented to the Commission,
the Council may refer the application back to the Commission for such
additional consideration and action as the Council may deem appropriate. All
costs in re-advertising shall be paid by the applicant.

Contesting a Decision of the Town Council

Every action contesting a decision of the Town Council for granting or
failing to adopt a proposed zoning ordinance or amendment thereto or
granting or failing to grant a special exception or special use permit, shall be
filed within thirty (30) days of such decision with the Fauquier County
Circuit Court.
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11-3.9.12  Criteria for Consideration of Zoning Map Amendments.

In considering requests for zoning map amendments, the Planning
Commission and Town Council should consider, among other issues, the
following factors:

10.

11.

12.

13.

14.

whether the rezoning request, if granted, would further the public
interest, and whether it conforms with the goals, objectives, and policies
of the Comprehensive Plan;

whether the rezoning is consistent with the town's Future Land Use Plan,
as identified in the Comprehensive Plan, and established character of the
area and land use patterns;

whether the rezoning is justified by changed or changing conditions;
whether the rezoning, if granted, would create an isolated district
unrelated to adjacent districts;

whether utility, sewer and water, transportation, school, recreation,
stormwater management and other facilities exist or can be provided to
serve the uses that would be permitted on the property if it were rezoned,
whether the rezoning will be compatible with properties and uses in the
vicinity and not have an adverse impact on these properties or their
values;

whether there are adequate sites available elsewhere in the Town for the
proposed use, or uses, in districts where such uses are already allowed;
whether the impact that the uses that would be permitted if the property
were rezoned will have upon the volume of vehicular and pedestrian
traffic and traffic safety in the vicinity and whether the proposed
rezoning provides sufficient measures to mitigate such impacts;

whether a reasonable and viable economic use of the subject property
exists under the current zoning;

whether the effect of the proposed rezoning on environmentally sensitive
land or natural features, wildlife habitat, vegetation, water quality and air
quality is compatible with the Town’s Comprehensive Plan;

whether the proposed rezoning encourages economic development
activities in areas designated by the Comprehensive Plan and provides
desirable employment and enlarges the tax base;

whether the proposed rezoning considers the current and future
requirements of the community as to land for various purposes, including
housing and business, as determined by population and economic
studies;

the effect of the proposed rezoning to provide moderate housing by
enhancing opportunities for all qualified residents of the Town; and

the effect of the rezoning on natural, scenic, archaeological, or historic
features of significant importance.
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11-3.9.13

11-3.9.14

11-3.9.15

11-3.9.16

11-3.9.17

Criteria for Consideration of Text Amendments.

If the request is for an amendment of the text of this Ordinance, the Planning
Commission and Town Council shall consider the following matters, in
addition to any relevant matters included in Section 11-3.9.12:

1. Whether the proposed text amendment is consistent with the
Comprehensive Plan.

2.  Whether the proposed text amendment is consistent with the intent and
purpose of this Ordinance.

Joint Public Hearing.

The Town Council and the Planning Commission may hold a joint public
hearing following proper public notice under § 15.2-2204 of the Code of
Virginia, as amended.

Majority Requirement for Change in Ordinance.

An affirmative vote of at least a majority of the members of the Town
Council shall be required to adopt, amend, or reenact a zoning ordinance.

Timing of Application Consideration and Reconsideration

Proposed amendments shall be considered as soon as feasible, based on the
regular schedule of the Planning Commission and the Town Council
meetings and the schedule of newspaper publication relative to public notice.

Upon the denial of any application filed to change a zoning district
designation, no further application concerning any or all of the same property
shall be filed for rezoning to the same use in less than twelve (12) months
from the time of denial by the Town Council, unless this requirement is
specifically waived by the Town Council.

Conditional Zoning
1. Purpose and Authority

As part of a petition to rezone property and amend the official zoning
map, the property owner may voluntarily proffer in writing certain
conditions and restrictions on the use and development of his property,
such conditions being in addition to, or modification of, the regulations
provided for a particular zone or zoning district by this Ordinance. The
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Zoning Administrator shall be vested with all necessary authority to
administer, interpret and enforce such conditions and restrictions, all in
accordance with the terms of §15.2-2296 et seq. of the Code of Virginia,
as amended..

While the conditions may vary from property to property by reason of
the nature of the use and different circumstances at a particular location,
it is not the intention of this section to authorize conditions limited to a
particular individual or group, owner, or operator, and the provisions of
this section shall not be used for the purpose of discrimination in
housing.

Proffered Conditions.

As a part of an application for rezoning or amendment to the zoning
district map, the owner or owners of the property involved may, prior to
a public hearing before the Town Council, voluntarily proffer in writing
such reasonable conditions, in addition to the regulations provided for
the zoning district or districts as herein set forth, as he deems appropriate
for the particular case to address impacts of the proposed use.

For the purpose of this Ordinance, proffered conditions may include
written statements, development plans, profiles, elevations, and/or other
demonstrative materials. Materials of whatever nature and intended as
proffers shall be annotated with the following statement signed by the
owner or owners of the subject property: "I (we) hereby voluntarily
proffer that the development of the subject property of this application
shall be in strict accordance with the conditions set forth in this
submission unless an amendment thereto is mutually agreed upon by the
Town Council, and the undersigned."

When Proffers Are Made.

Proffered conditions should be submitted for Staff review as part of the
initial application for rezoning..

Proffered conditions made at the Planning Commission meeting shall be
forwarded to the Town Council prior to the Council’s public hearing.

To be considered by the Planning Commission, proffers must be
submitted with the application prior to advertising for public hearing.
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Contents of Proffer.

Proffered conditions shall be signed by all persons having an ownership
interest in the property and shall be notarized. Proffered conditions shall
contain a statement that the owners voluntarily enter into the proffers
contained therein.

Review and Revision of Proffered Conditions.

Additional conditions may be proffered by the applicant during or
subsequent to the public hearing before the Planning Commission,
provided however that after proffered conditions are signed and made
available for public review and the public hearing before the Town
Council has been advertised (whether or not jointly held with the
Planning Commission) no change or modification to any proffered
condition shall be approved without a second advertised public hearing
thereon.

Modifications to Proffers.

After the Town Council’s public hearing has been advertised, should
additional or modified conditions be proffered by the applicant, which
conditions were specifically discussed at the public hearing before the
Planning Commission, then a second public hearing need be held only
before the Town Council before the application and the modified
conditions can be reviewed and acted on by the Council.

Additional Conditions.

Should additional conditions be proffered by the applicant at the time of
the public hearing before the Town Council, which conditions were not
addressed at the public hearing before the Planning Commission, or if the
proffered conditions are modified beyond the scope of any conditions
considered at the public hearing before the Planning Commission, the
application shall be the subject of a second public hearing before both the
Planning Commission and the Town Council, which hearing may be held
either separately or jointly.

Annotation of Zoning District Map.
The zoning district map shall show by an appropriate symbol on the map

the existence of conditions attaching to the zoning on the map. The
Zoning Administrator shall keep in his office and make available for
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10.

public inspection a Conditional Zoning Index. The Index shall provide
ready access to the ordinance creating conditions in addition to the
regulations provided for in a particular zoning district. Such conditions
shall become a part of the zoning regulations applicable to the property
in question, regardless of changes in ownership or operation, unless
subsequently changed by an amendment to the zoning district map, and
such conditions shall be in addition to the specific regulations set forth in
this Ordinance for the zoning district in question.

Enforcement of Conditions.

The Zoning Administrator shall be vested with all necessary authority on
behalf of the Town Council to administer, interpret and enforce
conditions attached to a rezoning or amendment to the zoning district
map, including: (a) the ordering in writing of the remedy of any
noncompliance with such conditions; (b) the bringing of legal action to
insure compliance with such conditions, including injunction, abatement,
or other appropriate action or proceeding; and (c) requiring a guarantee,
satisfactory to the Town Council, in an amount sufficient for and
conditioned upon the construction of any physical improvements
required by the conditions, or a contract for the construction of such
improvements and the contractor's guarantee, in like amount and so
conditioned, which guarantee shall be reduced or released by the Town
Council, or agent thereof, upon the submission of satisfactory evidence
that construction of such improvements has been completed in whole or
in part. Provided, further, that failure to meet all conditions shall
constitute cause to deny the issuance of any of the required use,
occupancy, or building permits, as may be appropriate.

Upon approval by the Town Council, proffered conditions shall become
a part of the zoning regulations applicable to the property, and are
enforceable under the same provisions for enforcement as all other
provisions in the Ordinance.

Substantial Conformance Required.

Upon approval, any site plan, subdivision plat or development plan
thereafter submitted for the development of the property in question shall
be in substantial conformity with the approved zoning and all proffered
statements, plans, profiles, elevations, or other demonstrative materials,
and no development shall be approved by any Town official in the
absence of said substantial conformity.
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11.

12.

13.

14.

Substantial Conformance Defined.

For the purpose of this Section, substantial conformity mean that
conformity which leaves a reasonable margin for adjustment due to final
engineering data but conforms with the general nature of the
development, the specific uses, and the general layout depicted by the
plans, profiles, elevations, and other demonstrative materials presented
or proffered by the applicant. Determinations of substantial conformance
shall be made by the Zoning Administrator.

Guarantee for Construction of Improvements.

A guarantee, satisfactory to the Town Council, may be required in an
amount sufficient for and conditioned upon the construction of any
public improvements required by a rezoning request and the proffered
conditions. This guarantee may be reduced or released by the Council or
agent thereof, upon the submission of satisfactory evidence that the
construction of such improvements has been completed in whole or in
part. The guarantee shall be required no later than final site plan or
subdivision approval, whichever may occur earlier in time.

No Permits Shall Be Issued That Do Not Comply With Proffers.

Failure to meet or comply with any proffered conditions shall be
sufficient cause to deny the issuance of any site plan or subdivision
approvals, grading permits, zoning permits, building permits, or
certificates of occupancy as may be determined appropriate by the
Zoning Administrator. In addition to the other penalties appropriate for
violations of this Ordinance, failure to meet or comply with any
proffered condition shall be sufficient cause to deny the issuance of any
development approvals or permits relating to the land area which was the
subject of the conditional zoning. To this end, each application for a
development approval or permit shall include an affidavit by the
applicant that all applicable proffers have or will be complied with as
agreed upon at the time of rezoning. The burden shall be on the applicant
to verify that proposed development complies with all proffered
conditions.

Appeal of Proffer Decision.
Any person aggrieved by a decision of the Zoning Administrator

regarding any proffered condition may appeal such decision to the Town
Council. Such appeal shall be filed within thirty (30) calendar days from

Iltem 4.

11-34 Updated April 2022

70




15.

the date of the decision being appealed by filing a notice of appeal with
the Zoning Administrator. Such notice shall be a written statement
specifying the grounds on which aggrieved and the complete basis for
the appeal. Upon receipt of the appeal notice, the Council shall take such
testimony as it deems appropriate and should render its decision within
sixty (60) calendar days after receipt of the appeal notice. The Town
Council may reverse or affirm wholly or partly or may modify the
decision of the Zoning Administrator.

Change of Approved Conditions.

Once proffered conditions have been approved, and there is cause for an
amendment which would not be in substantial conformity with them,
then an application shall be filed for an amendment of the proffered
conditions. Applications can be filed by any landowner subject to
conditions proffered pursuant to § 15.2-2297, 15.2-2298, 15.2-2303 or
15.2-2303.1 and Section 1 of this Article. Written notice of such
application shall be provided as prescribed in Section H of § 15.2-2204
to any landowner subject to such existing proffered conditions. The
approval of such amendment or variation by the Town Council shall not
in itself cause the use of any other property to be determined a non-
conforming use per Section 11-4.3 of this Ordinance.

If the amendment concerns an approved site development plan, such
application shall include the submission requirements for a site
development plan set forth in Section 11-3.7 of this Ordinance, except
that the Planning Director may waive any submission requirement if such
requirement is not necessary for an adequate review of the amendment
application. Such amendment shall be the subject of public hearing in
accordance with the requirements for a new application. No such
amendment or variation of any conditions proffered pursuant to § 15.2-
2297, 15.2-2298, 15.2-2303 or 15.2-2303.1 and Section 1 of this Article
until after public hearings before the Planning Commission and Town
Council are advertised pursuant to Article 11-3.2 of this Ordinance.
Where a landowner subject to the conditions noted above requests an
amendment to such proffered conditions and where such amendment
does not affect conditions of use or density, the Town may waive
requirements for public hearings.
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11-3.10 Special Use Permits and Waivers

11-3.10.1

11-3.10.2

Authorization.

Uses listed in the district regulations as “permissible uses upon approval by
the Town Council” shall be reviewed and acted upon by the Planning
Commission and Town Council as provided in Section 11-3.2 of this
Ordinance.

Uses listed in the district regulations as “permissible uses upon approval by
the Town Council” shall be reviewed and acted upon by the Town Council
as provided in Section 11-3.10.10 of this Ordinance.

Special use permits may be granted to establish or construct uses or
structures which have the potential for a harmful impact upon the health,
safety, and welfare of the public upon finding that the use, with conditions,
will not have a deleterious impact, and will reflect the spirit and intent of
the Comprehensive Plan as well as this Ordinance.

In acting on a request for a special use permit, the Town Council shall
consider the impact of the requested special use.

Only those special use permits that are expressly authorized in a particular
zoning district, or elsewhere in this Ordinance may be approved, including
waivers where authorized. The Council may approve special use permits or
waivers subject to conditions on such permits that shall apply to the
property or use, regardless of any change in ownership.

Application.

Application for a special use permit shall be filed on the appropriate form
therefore as provided by the Zoning Administrator and in accordance with
the instructions which accompany the form. Special use permit applications
shall contain the same information as required for zoning amendment
applications set forth in Section 11-3.9. In addition, unless waived in part
by the Zoning Administrator, the applicant shall provide all of the
information, data, and studies needed to allow the Planning Commission
and Town Council, to reach conclusive evaluations, which shall include,
but not be limited to, the following:

1 A Statement of Justification explaining the compatibility of the
proposed use with the existing and proposed land uses adjacent to and
in the vicinity of the site and any potential impacts on the environment
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10

11

and on the neighborhood due to the proposed use intensity, number of
participants, acreage, hours of operation, traffic, lighting, and access,
as well as the matters set forth in section 11.3-11.3.

A vicinity map depicting the adjacent and nearby (within 1,000 feet)
land uses, streets and other data customarily incidental to a vicinity
map.

A proposed site development plan indicating the location of the
anticipated structures, setback lines, street pattern, parking provisions,
a screening plan, and common open space if applicable. Such plans
shall be contained on sheets measuring a minimum of 18" X 24" and a
maximum of 36" X 24".

An analysis of the impact on the Town's transportation network and the
ability of adjacent streets and intersections to efficiently and safely
move the volume of traffic generated by the development, along with
estimates of cost and means of providing improvements required to
service the proposed special use.

An analysis of the impact on the Town's community facilities including
estimates of costs and means of providing the additional community
facilities which will be needed to serve the proposed special use.
Community facilities include, but shall not be limited to, sewage
disposal facilities and systems, solid waste disposal facilities and
systems, water supply facilities and systems, storm drainage facilities
and systems, and electrical utility facilities and systems.

An analysis of the ability of the Town to provide police and fire
protection to the proposed special use.

The proposed configuration and intensity of lighting facilities to be
arranged in such a manner to protect the streets and neighboring
properties from direct glare or hazardous interference.

Noise impact and abatement studies to determine potential impact on
adjoining properties and neighborhoods.

The delineation of any necessary screening for any uses or structural
features deemed to be incompatible with the objectives of this Article,
the remainder of this Zoning Ordinance, or the Comprehensive Plan
including walls, fences, plantings, and/or other enclosures. Other
landscaping to enhance the effectiveness of the screening and to insure
the compatibility of use may also be required.

The delineation of screening and buffering of all parking areas will be
required in accordance with a landscaping plan. Parking areas forward
of the established building setback line will be prohibited.

The delineation of major trees on the site. Except to protect the public
safety, avoid property loss, or provide for required parking, all major
trees forward of the building setback line may be required for
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preservation if their removal would diminish the character of the
neighborhood.

11-3.10.3. Evaluation Criteria; Issues for Consideration

In considering a Special Use Permit application, the following factors
should be considered. The applicant also shall address these factors in its
statement of justification:

10.

11.

12.

13.

Whether the proposed Special Use Permit is consistent with the
Comprehensive Plan.

Whether the proposed Special Use Permit will adequately provide for
safety from fire hazards and have effective measures of fire control.
The level and impact of any noise emanating from the site, including
that generated by the proposed use, in relation to the uses in the
immediate area.

The glare or light that may be generated by the proposed use in relation
to uses in the immediate area.

The proposed location, lighting and type of signs in relation to the
proposed use, uses in the area, and the sign requirements of this
Ordinance.

The compatibility of the proposed use with other existing or proposed
uses in the neighborhood, and adjacent parcels.

The location and area footprint with dimensions (all drawn to scale),
nature and height of existing or proposed buildings, structures, walls,
and fences on the site and in the neighborhood.

The nature and extent of existing or proposed landscaping, screening
and buffering on the site and in the neighborhood.

The timing and phasing of the proposed development and the duration
of the proposed use.

Whether the proposed Special Use Permit will result in the
preservation or destruction, loss or damage of any significant
topographic or physical, natural, scenic, archaeological or historic
feature.

Whether the proposed Special Use Permit at the specified location will
contribute to or promote the welfare or convenience of the public.

The traffic expected to be generated by the proposed use, the adequacy
of access roads and the vehicular and pedestrian circulation elements
(on and off-site) of the proposed use, all in relation to the public's
interest in pedestrian and vehicular safety, efficient traffic movement
and access in case of fire or catastrophe.

Whether the proposed use will facilitate orderly and safe road
development and transportation.
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11-3.10.4.

14. Whether, in the case of existing structures proposed to be converted to
uses requiring a Special Use Permit, the structures meet all code
requirements of the Town of Warrenton.

15. Whether the proposed Special Use Permit will be served adequately by
essential public facilities, services and utilities.

16. The effect of the proposed Special Use Permit on environmentally
sensitive land or natural features, wildlife habitat and vegetation, water
quality and air quality.

17. Whether the proposed Special Use Permit use will provide desirable
employment and enlarge the tax base by encouraging economic
development activities consistent with the Comprehensive Plan.

18. The effect of the proposed Special Use Permit use in enhancing
affordable shelter opportunities for residents of the Town, if applicable.

19. The location, character, and size of any outdoor storage.

20. The proposed use of open space.

21. The location of any major floodplain and steep slopes.

22. The location and use of any existing non-conforming uses and
structures.

23. The location and type of any fuel and fuel storage.

24. The location and use of any anticipated accessory uses and structures.

25. The area of each proposed use.

26. The proposed days/hours of operation.

27. The location and screening of parking and loading spaces and/or areas.

28. The location and nature of any proposed security features and
provisions.

29. The number of employees.

30. The location of any existing and/or proposed adequate on and off-site
infrastructure.

31. Any anticipated odors which may be generated by the uses on site.

32. Refuse and service areas.

Conditions and Restrictions

In approving a Special Use Permit, the Town Council may impose such
conditions, safeguards and restrictions as may be necessary to avoid,
minimize or mitigate any potentially adverse or injurious effect of such
special uses upon other properties in the neighborhood, and to carry out the
general purpose and intent of this Ordinance. Conditions and restrictions
may include, but are not limited to, those related to fencing, planting or
other landscaping, additional set backs from property lines, location and
arrangement of lighting, setting of reasonable time limitations and other
reasonable requirements deemed necessary to mitigate the impacts of the
use and safeguard the interests of the public. The Council may require a
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11-3.10.5.

11-3.10.6.

11-3.10.7.

guarantee or bond to ensure that conditions imposed will be complied with.
All required conditions shall be set out in the documentation approving the
Special Use Permit.

Period of Validity

As a condition of approval, a special use permit may be granted for a
specific period of time with expiration of the approval to occur at the
termination of a stated period. In such case, an extension may be granted
prior to expiration by the original approving body, upon written
application, without notice or hearing. After expiration, no extension may
be granted without complying with the requirements for an initial
application for a special use permit unless a qualified application for
renewal is actively under consideration by the approving body.

Staff Review

Wherever a use or structure is listed either as a permissible use subject to
approval of a special use permit, application shall be made to the Planning
Director who shall prepare a report and refer such application to the
Planning Commission for those uses that are listed as permissible upon
approval by the Town Council, and to the Board of Zoning Appeals for
those uses listed as permissible upon approval by the Board. Application
for a special use permit shall be filed, containing such material and be
processed in the same manner as for zoning amendments as provided for in
Section 11-3.10. A Special Use Permit may be submitted in conjunction
with a zoning map amendment application.

For Uses to be Acted Upon by the Town Council, as listed in Article 3

Upon review of the application and supporting data, the Planning
Commission shall make its recommendation to the Town Council as to
whether the application complies with the special use provisions in the
particular district and the Comprehensive Plan, including verification that
the use is specifically authorized within the district, and whether it should
be approved or denied.

Before submitting its recommendation to Town Council, the Planning
Commission shall hold a public hearing which may be a joint public
hearing with the Town Council, after notice as required by § 15.2-2204 of
the Code of Virginia, as amended. Following the public hearing, the
Commission shall forward its recommendation to the Town Council.
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11-3.10.8

11-3.10.9

11-3.10.10

Town Council Review and Hearing.

For those uses that are listed as permissible upon approval by the Town
Council, the Town Council shall consider the recommendations of the
Town Planning Commission before granting or denying approval of a
special use permit. Before rendering a decision on a particular special use
permit, the Town Council shall hold a public hearing, which may be a joint
public hearing with the Planning Commission, after notice as required by §
15.2-2204 of the Code of Virginia, as amended.

Modifications to the Application or Conditions.

For those uses that are listed as permissible upon approval by the Town
Council, after the Planning Commission has made its recommendation to
the Town Council, should the application be modified, or additional
conditions be agreed to or offered by the applicant that results in a more
intense use or higher density or alters conditions that were intended to
mitigate the impact of the development as determined by the Zoning
Administrator, then a second public hearing shall be held by the Planning
Commission before the modified application can be heard by the Town
Council. The applicant shall be responsible for paying any additional
advertising fees required for a subsequent public hearings before the
Planning Commission and the Town Council. The Town Council may still
impose reasonable conditions on the applicant, in accord with § 15.2-2286
of the Code of Virginia, as amended.

However, should additional information or modified conditions be
submitted by the applicant after the Planning Commission has made its
recommendation to the Town Council, which modifications or conditions
were discussed at the public hearing before the Planning Commission, then
a second public hearing before the Planning Commission shall not be
required.

For Uses to be Acted Upon by the Town Council

Upon review of the application and supporting data, and before rendering a
decision on a particular special use permit, the town Council shall hold a
public hearing after notice as required by § 15.2-2204 of the Code of
Virginia, as amended, and subsequently shall determine whether the
application complies with the special use provisions in the particular
district and the Comprehensive Plan, including verification that the use is
specifically authorized within the district, and whether it should be
approved or denied.
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11-3.11

11-3.10.11 Construction Already Commenced.

Variances

Nothing contained herein shall require any change in the plans or
construction of any building or structure subject to a vested right prior to
the effective date of this Ordinance.

11-3.11.1. Variances Determined by the Board of Zoning Appeals

Variances Authorized

a) The Board of Zoning Appeals shall grant a variance if the
applicant proves, by a preponderance of the evidence, that the
strict application of the terms of the Ordinance would
unreasonably restrict the utilization of the property or that the
granting of the variance would alleviate a hardship due to the
physical condition relating to the property or improvements
thereon at the time of the effective date of the Ordinance. For
properties located within the Floodplain District, the additional
factors and limitations contained in Section 3-5.1.8 of this
Ordinance shall also apply.

b) No variance shall be considered except after notice and
hearing as required by §15.2-2204 of the Code of Virginia as
amended.

¢) The concurring vote of the majority of the BZA shall be
required to authorize a variance.

2. Standards for Variances

In granting a variance, the BZA may impose such conditions regarding
the location, character, and other features of the proposed structure or
use as it may deem necessary in the public interest and may require a
guarantee or bond to ensure that the conditions imposed are being, and
will continue to be, complied with. Notwithstanding any other
provision of law, general or special, the property upon which a
property owner has been granted a variance shall be treated as
conforming for all purposes under state law and local Ordinance;
however, the structure permitted by the variance may not be expanded
unless the expansion is within an area of the site or part of the structure
for which no variance is required under the Ordinance. Where the
expansion is proposed within an area of the site or part of the structure
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for which a variance is required, the approval of an additional variance
shall be required. No variance in the strict application of any provision
of this Ordinance shall be authorized by the BZA except upon the
following findings:

a) The property interest for which the variance is being requested
was acquired in good faith and any hardship was not created
by the applicant for the variance;

b) The granting of the variance will not be of substantial
detriment to the adjacent property and nearby properties in the
proximity of that geographical area;

c) The condition or situation of the property concerned is not of
so general or recurring a nature as to make reasonably
practicable the formulation of a general regulation to be
adopted as an amendment to the Ordinance;

d) The granting of the variance does not result in a use that is not
otherwise permitted on such property or a change in the zoning
classification of the property; and

e) The relief or remedy sought by the variance application is not
available through a special use permit process that is
authorized in the Ordinance or the process for modification to
the Zoning Ordinance at the time of the filing of the variance
application.

11-3.11.2. Unauthorized Variances

No variance shall be authorized that would permit the establishment of
any use not otherwise permitted in the zoning district under the specific
provisions of this Ordinance.

No variance shall be authorized that would result in an increase in
density from that permitted by the applicable zoning district
regulations.

No variance shall be authorized that would relate to nonconforming
uses.

No variance shall be authorized that would reduce the amount of
off-street parking space required by Article 7.

No variance shall be authorized that would relate to signs.

No variance shall be authorized in cases where the applicant,
subsequent to the effective date of this Ordinance, has purchased a
portion of a larger parcel, which portion has an area or width less than
required by the provisions of this Ordinance at the time of such
purchase or which portion has unusual physical characteristics, that are
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set forth as the basis for the application for a variance, which would
not exist if such portion had not been detached by such purchase from
the larger parcel of which it was a part.

No variance shall be authorized that would permit the establishment of
any use not otherwise permitted in a floodplain.

No variance shall be authorized merely for the purpose of convenience
or economic hardship.

11-3.11.3. Procedures for Variances

1.

Application for Variance

Pursuant to provisions of this article and §15.2-2309 of the Code of
Virginia, as amended, any person seeking a variance from the
application of regulations of this chapter, shall first submit his proposal
to the Zoning Administrator on a form to be provided by the Zoning
Administrator, including therewith satisfactory evidence that any
delinquent real estate taxes owed to the county which have been
properly assessed against the subject property have been paid, and all
plans and information relating to the application required by the board
of zoning appeals pursuant to §15.2-2310 of the Code of Virginia. The
application shall be transmitted promptly to the secretary of the Board
of Zoning Appeals, who shall place the matter on the docket to be
acted upon by the board.

The Zoning Administrator shall also transmit a copy of the application
to the local Planning Commission which may send a recommendation
to the Board or appear as a party at the hearing.

Decision on Variance Application

Upon receipt of an application or appeal, the Board of Zoning Appeals
shall fix a reasonable time for a hearing of such application or appeal
in conformance with §15.2-2204 of the Code of Virginia.

The proposal shall then be advertised pursuant to provisions of §15.2-
2204 of the Code of Virginia prior to public hearing by the Board of
Zoning Appeals. The Zoning Administrator shall also transmit a copy
of the application to the Planning Commission, which may send a
recommendation to the Board or appear as a party at the hearing.

The Board of Zoning Appeals shall render a decision on any
application submitted to it within sixty (60) days after the date of the
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Iltem 4.

hearing thereon.
3. Burden of Applicant

The applicant for a variance shall bear the burden of producing evidence
to support the required findings and to establish that the requested
variance satisfies all standards for a Variance.

4. Withdrawal of Application

An application or appeal to the Board of Zoning Appeals may be
withdrawn by the applicant or appellant at any time prior to the
deadline for cancellation of the newspaper advertisement for the first
public hearing. After such deadline, an application or appeal may be
withdrawn only with the permission of the Board of Zoning Appeals.
An application or appeal which is not withdrawn pursuant to this
subsection shall be either granted or denied on its merits.

5. Re-Application

If any application is denied by the Board of Zoning Appeals on its
merits, no application requesting the same relief with respect to all or
part of the same property shall be considered by the Board within
twelve (12) months after the date of such denial.

11-3.12 Appeal to the Board of Zoning Appeals
11-3.12.1 When Appeals May be Taken

1. An appeal to the Board of Zoning Appeals may be taken by any person
aggrieved or by any officer, department, board, or bureau of the
municipality affected by any decision of the Zoning Administrator or
from any order, requirement, decision or determination made by any
other administrative officer in the administration or enforcement of this
article or any ordinance adopted pursuant thereto.

2. Such appeal shall be made within thirty (30) days after the decision
appealed from by filing with the Zoning Administrator, and with the
Board, a notice of appeal specifying the grounds thereof. The Zoning
Administrator shall forthwith transmit to the Board all the papers
constituting the record upon which the action appealed was taken. An
appeal shall stay all proceedings in furtherance of the action appealed
from unless the Zoning Administrator certified to the Board that by
reason of facts stated in the certificate a stay would in his opinion
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11-3.12.2

11-3.12.3

cause imminent peril to life or property, in which case proceedings
shall not be stayed otherwise, than by a restraining order granted by the
Board or by a court of record, on application and on notice to the
Zoning Administrator and for good cause shown.

Appeal Procedure

1. Appeals shall be filed with the Board of Zoning Appeals in care of the
Zoning Administrator, who shall provide a copy of the appeal to the
secretary of the Board, and a third copy provided to the individual,
official, department, or agency concerned, if any.

2. Appeals requiring an advertised public hearing shall be accompanied
by cash payments to the Town in accordance with the Fee Schedule as
set by Town Council by resolution.

3. Upon receipt of an application or appeal, the Board shall fix a
reasonable time for the hearing, give public notice thereof in accord
with § 15.2-2204 of the Code of Virginia, as well as due notice to the
parties in interest.

4. The Board shall make its decision within ninety days of the filing of
the application or appeal.

5. In exercising its powers the Board may reverse or affirm, wholly or
partly, or may modify, an order, requirement, decision or determination
appealed from. The concurring vote of a majority of the membership of
the Board shall be necessary to reverse any order, requirement,
decision or determination of an administrative officer or to decide in
favor of the applicant on any matter upon which it is required to pass
under the Ordinance or to effect any variance from the Ordinance.

6. The Board shall keep minutes of its proceedings and other official
actions which shall be filed in the office of the board and shall be
public records. The chairman of the board, or in his absence the acting
chairman, may administer oaths and compel the attendance of
witnesses.

Withdraw of Appeal

An application or appeal to the Board of Zoning Appeals may be
withdrawn by the applicant/appellant at any time prior to the deadline for
cancellation of the newspaper advertisement provided for in this article.
After such deadline, an application or appeal may be withdrawn only with
the permission of the Board. An application or appeal which is not
withdrawn pursuant to this subsection shall be either granted or denied on
the merits by the Board, either in whole or in part.
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11-3.12.4 Court Petition

1. Any person or persons jointly or severally aggrieved by any decision of
the Board of Zoning Appeals, or any taxpayer or any officer,
department, board, or bureau of the Town may present to the circuit
court of the county a petition specifying the grounds on which
aggrieved within thirty (30) days after the filing of the decision in the
office of the Board.

2. Upon the presentation of such petition, the court shall allow a writ of
certiorari to review the decision of the Board of Zoning Appeals and
shall prescribe therein the time within which a return thereto must be
made and served upon the realtor’s attorney, which shall not be less
than ten (10) days and may be extended by the court. The allowances
of the writ shall not stay proceedings upon the decision appealed from,
but the court may, on application, on notice to the Board, and on due
cause shown, grant a restraining order.

3. The Board of Zoning Appeals shall not be required to return the
original papers acted upon by it, but it shall be sufficient to return
certified or sworn copies thereof or of such portions thereof as may be
called for by such writ. The return shall concisely set forth such other
facts as may be pertinent and material to show the grounds of the
decision appealed from and shall be verified.

4. If, upon the hearing, it shall appear to the court that testimony is
necessary for the proper disposition of the matter, it may take evidence
or appoint a commissioner to take such evidence as it may direct and
report the same to the court with his findings of fact and conclusions of
law, which shall constitute a part of the proceedings upon which the
determination of the court shall be made. The court may reverse or
affirm, wholly or partly, or may modify the decision brought up for
review.

5. Costs shall not be allowed against the Board, unless it shall appear to
the court that it acted in bad faith or with malice in making the decision
appealed from.

11-3.13  Sign Permit

Signs permits shall be required in accordance with Article 6. The timing and application type
used for the permitting of signs shall be as specified in Article 6-4.
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11-4

Non-Conforming Uses and Structures
11-4.1 Purpose

The purpose of this section is to regulate and limit the development and continued
existence of uses, structures, and lots legally established prior to the effective date of this
Ordinance which do not conform to the requirements of this Ordinance. Many
nonconformities may continue, but the provisions of this subsection are designed to
curtail substantial investment in nonconformities and to bring about their eventual
improvement to a conforming status or elimination in order to preserve the integrity of
this Ordinance and the desired character of the Town and to protect the public health and
safety.

Any nonconforming use, structure, or lot which lawfully existed as of the effective date
of this Ordinance and which remains nonconforming, and any use, structure, or lot which
has become nonconforming as a result of the adoption of this Ordinance or any
subsequent reclassification of zoning districts or other amendment to this Ordinance, may
be continued or maintained only in accordance with the terms of this section. The
limitations of this section shall not apply to structures or lots whose nonconforming
features are the subject of a variance that has been granted by the Board of Zoning
Appeals or by the Zoning Administrator, or a modification or condition that was
approved by the Town Council.

It is the intent of this chapter to abide by the letter and spirit of the provisions of § 15.2-
2307 of the Code of Virginia. It is further the intent of this chapter that nonconformities
shall not be enlarged, expanded or extended, nor be used as grounds for adding other
structures or uses prohibited elsewhere in the same district.

Nonconforming uses are declared by this chapter to be incompatible with permitted uses
in the districts involved.

11-4.2 Continuation

11-4.2.1 If at any time after the enactment of this Ordinance a lawful use of land and/or
structures exists which would not be permitted by this chapter, the use may be
continued so long as it remains otherwise lawful. A use of land or use of
structure established in violation of contemporary zoning regulations is illegal,
not nonconforming.

11-4.2.2 If any change in title of possession or renewal of a lease of any such lot or
structure occurs, the use existing may be continued.

11-4.2.3 If any nonconforming use (structure or activity) is discontinued for a period
exceeding two (2) years, after the enactment of this Ordinance, it shall be
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deemed abandoned and any subsequent use shall conform to the requirements
of this Ordinance.

Whenever a nonconforming structure, lot, or activity has been changed to a
more restricted nonconforming use, such existing use may only be changed to a
use of the same or less restricted category or to a less non-conforming activity
as identified in the zoning district within which it is located.

11-4.3 Non-Conforming Uses

11-4.3.1

11-4.3.2

11-43.3

11-43.4

11-4.3.5

Expansion

No nonconforming use shall be enlarged, increased or extended to occupy a
greater area of land than was occupied on the effective date of this provision to
the Ordinance, unless such enlargement does not result in an increase in
nonconformity or results in a change to a use permitted in the district.

Discontinuance

If any nonconforming use of land and/or structure ceases for any reason for a
period of more than two (2) years, any subsequent use of such land and/or
structure shall conform to the regulations specified by this chapter for the
district in which such land is located.

Superseded

When any nonconforming use, or nonconforming structure and use in
combination, is superseded by a permitted use and/or structure, the use shall
thereafter conform to the regulations for the district, and no nonconforming use
and/or structure shall thereafter be resumed.

Moving

No such nonconforming use and/or structure shall be moved in whole or in part
to any portion of the land or parcel other than that occupied by such use and/or
structure at the effective date or amendment of this ordinance, unless such
move results in decreasing the degree of nonconformity or results in
conformity with the requirements for the district.

Additional Uses

No additional uses which would be prohibited in the district involved shall be
allowed.
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Special Use Permits

Any lawful existing use which is permissible as a special permit use in a
district under the terms of this Ordinance shall not be deemed a nonconforming
use in such district, but shall, with written notification and proof to the Zoning
Administrator, be considered a lawful conforming use in that district.

11-4.4 Non-Conforming Structures and Buildings

11-4.4.1

11-4.4.2

11-4.4.2

Repairs and Maintenance

On any building or structure devoted in whole or in part to any nonconforming
use, work may be done in any period of twelve (12) consecutive months on
ordinary repairs or on repair or replacement of nonbearing walls, fixtures,
wiring, or plumbing, to an extent-not exceeding twenty (20) percent of the
current replacement value of the structure provided that the cubic content of the
structure as it existed at the time of passage or amendment of this Ordinance
shall not be increased. Nothing in this Ordinance shall be deemed to prevent
the strengthening or restoring to a safe condition of any structure or part thereof
declared to be unsafe by any official charged with protecting the public safety,
upon order of such official.

Expansion or Enlargement

A nonconforming structure to be extended or enlarged shall conform with the
provisions of this Ordinance, except as provided for herein. No nonconforming
use and/or structure shall be enlarged, increased or extended to occupy a
greater area of land than twenty-five percent (25%) more than was occupied on
the date of adoption or amendment of this ordinance unless such enlargement
does not result in an increase in nonconformity or results in a change to a use
permitted in the district.

Restoration or Replacement

1. If a nonconforming use or structure is destroyed or damaged in any manner
to the extent that the cost of restoration to its condition before the
occurrence shall exceed seventy-five (75) percent of the cost of
reconstructing the entire structure, it shall be restored only if it complies
with the requirements of this Ordinance.

2. Where a conforming structure devoted to a nonconforming activity, or
where a nonconforming structure is damaged less than seventy-five (75)
percent of the cost of reconstructing the entire structure, either may be
repaired or restored, provided any such repair or restoration is started
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11-4.4.3

11-4.4.4

within twelve (12) months and completed within eighteen (18) months
from the date of partial destruction.

3. Historic structures designated as contributing structures to an Historic
District adopted by the Town Council shall be exempt from the limitations
of Sections 11-4.4.2.1 and 11-4.4.2.2.

4. The cost of land or any factors other than the cost of the structure are
excluded in the determination of cost of restoration for any structure or
activity devoted to a nonconforming use.

5. If a nonconforming structure or portion thereof containing a
nonconforming use becomes physically unsafe or unlawful due to lack of
repairs and maintenance, and is declared by any duly authorized official to
be unsafe or unlawful by reason of physical condition, it shall not
thereafter be restored, repaired, rebuilt or used, except in conformity with
the regulations of the district in which it is located.

Pre-existing Setback

Any structure which existed on the date of adoption of this Ordinance which is
nonconforming solely due to a setback or yard requirement imposed by this
Ordinance may be enlarged, increased, extended, repaired or replaced so long
as any such improvements do not result in an increase in the degree of
nonconformity.

Illegal Structures

No structure that fails to conform with the requirements of this chapter shall be
erected.

11-4.5 Non-Conforming Lots

11-4.5.1

11-4.5.2

Use

Any lot of record at the time of the adoption of this Ordinance which is less in
area or width than the minimum required by this Ordinance may be used when
the requirements regarding setbacks, side, and rear yards are met.

Changes in District Boundaries

Whenever the boundaries of a district are changed by amendment of this
Ordinance, any uses of land, legal structures or buildings which become
nonconforming as a result of such change shall become subject to the most
current provisions of this Ordinance. Such affected use, lot or structure shall be
accorded nonconforming use, lot and/or structure status as may be appropriate
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under the terms of this Ordinance.
11-4.5.3 Division, Boundary Line Adjustment

No lot or parcel or portion thereof shall be used or sold in a manner reducing
compliance with lot width or other requirements established by this chapter,
nor shall any division be made which creates a lot with width or area below the
requirements stated in this chapter.

Notwithstanding the provisions of the paragraph above, boundary line
adjustments may be permitted between nonconforming lots, or between a
conforming and a nonconforming lot, provided that the Zoning Administrator
determines that the degree of nonconformity for any lot resulting from such
boundary line adjustment is not increased due to such adjustment.

11-4.5.4 Condemnation

Any lawfully created lot which, by reason of condemnation for alignment,
realignment of a federal or state road, has been reduced in size to any area less
than that required by this Ordinance shall be considered a lawful nonconforming
lot of record subject to the provisions set forth in this section.

11-4.5.5 Violations Are Not Nonconformities

Uses or structures established in violation of zoning regulations are lawful non-
conformities. The burden of proof shall be upon the owner of the property to
establish the lawful nonconforming status of a claimed non-conforming use.

11-4.5.6 Accessory Uses/Buildings, Signs

A lawful nonconforming use of a structure, a lawful nonconforming use of land
or a lawful nonconforming use of a structure and land in combination shall not
be continued, extended or enlarged by use or establishment of either an
accessory use or building or by attachment on a building or premises of
additional signs intended to be seen from off the premises. Non-conforming
signs are regulated in Article 6-16 unless otherwise noted.

11-5 Enforcement and Penalties

11-5.1 Conformance to Provision. All departments, officials, and public employees of the Town
of Warrenton which are vested with the duty or authority to issue permits or licenses shall
conform to the provisions of this Ordinance. They shall issue permits for uses, buildings,
or purposes only when they are in harmony with the provisions of this Ordinance. Any
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11-5.2.

11-5.3

11-5.4

such permit, if issued in conflict with the provisions of this Ordinance, shall be null and
void.

Zoning Administrator

Whenever a violation of this chapter occurs, or is alleged to have occurred, any person
may file a written violation complaint. The Zoning Administrator shall properly record
such complaint, investigate it and take appropriate action thereon if warranted.

Upon his becoming aware of any violation of any provision of this chapter, the Zoning
Administrator shall serve notice of such violation on the person committing or permitting
such violation. If such violation has not ceased within thirty (30) days or such other
reasonable time set by the Zoning Administrator and specified in the notice, he shall
institute such legal action as may be necessary to remedy and terminate the violation.

The Zoning Administrator shall order the discontinuance of illegal use of land, buildings
or structures, removal of illegal building or structures or of illegal additions, alterations or
structural changes and discontinuance of any illegal work being done, or shall take any
other action authorized by this chapter to ensure compliance with, or to prevent violation
of, its provisions.

Notice of a zoning violation or a written order of the Zoning Administrator shall include
a statement informing the recipient that he may have a right to appeal the notice of a
zoning violation or a written order within thirty (30) days, and that the decision shall be
final and unappealable if not appealed within thirty (30) days.

Violation of Provisions.

Any person, firm, or corporation, whether as principal, owner, lessee, agent, employee or
otherwise, who violates, causes, or permits the violation of any of the provisions of this
Ordinance shall be guilty of a Class 2 misdemeanor. Such person, firm, or corporation
shall be deemed to be guilty of a separate offense for each and every day during which
any portion of any violation of this Ordinance is committed, continued, or permitted by
such person, firm, or corporation, and shall be punishable as herein provided.

Recourse for Unlawful Use.

The Zoning Administrator of the Town of Warrenton may institute any appropriate action
of proceedings to prevent the unlawful erection, construction, reconstruction, alteration,
repair, or conversion of any building or structure, or the unlawful use of land; to restrain,
correct, or abate such violation; to prevent the occupancy of said building, structure, or
land; or to prevent any illegal act, conduct, business, or use in or about such premises.
The remedies provided for in this section are cumulative and not exclusive and shall be in
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addition to any other remedies provided by law.
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Warrenton Town Council Item 4.
] m‘-& Carter Nevill, Mayor

TN Office of the Town Manager
WARRENTON _ Heather Sutphin, Ward 1
Frank Cassidy I
Yo William Semple, Ward 2

Brett Hamby, Ward 3
STAF F RE PO RT James Hartman, Ward 4 Vice Mayor

Eric Gagnon, Ward 5

Paul Mooney, At Large

David McGuire, At Large

Council Meeting Date: August 13, 2024.

Agenda Title: Request from the Board of Zoning Appeals for Funding to Retain
Independent Legal Counsel

Requested Action: Hold a Work Session to Consider the Request
Department / Agency Lead: = Community Development
Staff Lead: Heather Jenkins, Zoning Administrator

EXECUTIVE SUMMARY

Town Staff have identified a source of funding for the BZA to retain independent legal counsel. A Resolution
has been prepared for consideration by the Town Council so as to grant the funding request.

BACKGROUND

The Board of Zoning Appeals is requesting that the Town Council provide funding to retain independent
legal counsel to advise the Board regarding legal matters and court filings currently before the Board. A
copy of the motion passed by the Board on July 2, 2024 to request funding for legal counsel is included with
this staff report as Attachment A; a copy of the email detailing the specifics of the request from the Board
Chair is included as Attachment B.

The Board of Zoning Appeals is a quasi-judicial body that is appointed by the Fauquier County Circuit Court.
The purpose of the Board is to hear and decide appeals from any order, requirement, decision or
determination made by an administrative officer of the Town in the administration or enforcement of the
Zoning Ordinance. The duties and powers of the Board of Zoning Appeals are regulated by the Code of
Virginia, §15.2-2308 and subsequent sections, as well as the Town Zoning Ordinance, Article 11, Section 11-2
Board of Zoning Appeals. A copy of the relevant Code of Virginia sections is included with this staff report as
Attachment C; a copy of Zoning Ordinance Section 11-2 is included as Attachment D.

On July 2, 2024 the Board of Zoning Appeals held a work session to discuss recent applications to the Board
and court filings listing the Board at the request of the Chair. After lengthy discussion the Board members
passed a motion to request that the Town Council provide funds so that the Board may retain legal counsel
that is separate and independent from the Town and the Town Attorney on a short-term, as-needed basis.

STAFF RECOMMENDATION

Staff recommends that per Code of Virginia 815.2-2308, Subsection D, that the Town Council should
consider the Board of Zoning Appeal's request for appropriation of funds to retain legal counsel.

21 Main Street Warrenton, Virginia 20186 * 540-347-1101 | www.warrentonva.gov
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Service Level/Collaborative Impact

The purpose of the Board of Zoning Appeals is to hear and decide appeals from any order, requirement,
decision or determination made by an administrative officer of the Town in the administration or
enforcement of the Zoning Ordinance. In the matter of an appeal, the Town Attorney represents the Town,
and cannot provide legal advice to the Board of Zoning Appeals.

Fiscal Impact

The Board of Zoning Appeals relies on the Town to provide any funding necessary to perform the duties of
the Board. The Board does not have a budget line item for legal counsel. Therefore, should the Board desire
legal counsel, the Board must request funds from the Town Council.

Legal Impact

The Code of Virginia, 815.2-2308, Subsection D, states that upon request of the Board of Zoning Appeals, the
governing body shall consider appropriation of funds so that the Board may employ or contract for services
to include legal counsel.

ATTACHMENTS

A. July 2, 2024 Motion

B. July 5, 2024 Email from Chairman Kovalik
C. Code of Virginia, §15.2-2308

D. Zoning Ordinance Section 11-2
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August 13, 2024
Town Council
Regular Meeting
RES-24-08-03

ARESOLUTION TO AMEND THE FISCAL YEAR 2025 ADOPTED BUDGET BY $15,000 FOR OUTSIDE
LEGAL COUNSEL TO THE BOARD OF ZONING APPEALS

WHEREAS, the Warrenton Town Council is charged by the Code of Virginia with the preparation of
an annual budget for the Town of Warrenton; and

WHEREAS, on June 11, 2024, the Town Council adopted the Town of Warrenton Fiscal Year 2025
Budget; and

WHEREAS, the Warrenton Board of Zoning Appeals has requested funding to engage outside legal
counsel regarding recent applications to the Board and court filings listing the Board; and

WHEAREAS, the Town Attorney shall review the legal counsel selected by the Board; and

WHEAREAS, upon approval by the Town Attorney, the Town Manager will enter into an agreement
with the selected legal counsel on behalf of the Town of Warrenton and notify the Chairman of the Board of
Zoning Appeals that they may proceed to obtain the requested legal advice; and

NOW, THEREFORE, BE IT RESOLVED, that this 13" day of August 2024 the Warrenton Town
Council hereby amends the Fiscal Year 2025 Adopted Budget to appropriate $15,000 from the General
Fund Balance for the Board of Zoning Appeals legal services.

Votes:

Ayes: Ms. Heather Sutphin; Mr. William Semple; Mr. James Hartman, Vice Mayor; Mr. Eric
Gagnon; Mr. Paul Mooney; Mr. David McGuire

Nays: Mr. Brett Hamby

Absent from Meeting:

For Information:
Budget Manager
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February 5, 2025
RE: Board of Zoning Appeals Secretary Appointment

Warrenton, Virginia

Pursuant to Town of Warrenton Zoning Ordinance Article 11-2.1.8, |, Francis G. Cassidy, Town

Manager, of the Town of Warrenton, Virginia, appoint Ms. Heather E. Jenkins, Zoning

Administrator, or her designee, as the Secretary to the Board of Zoning Appeals for a period of

four (4) years beginning on February 5, 2025.

Francis G. Cassidy

PO Box 341, Warrenton, VA 2018 | (540) 347-1101 | warrentonva.gov
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