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CITY COUNCIL WORK 
SESSION 

Monday, October 28, 2024 at 6:00 PM 

 Council Chambers - City Hall, 3rd Floor 
1717 E. Park Street, Two Rivers, WI 54241 

 

 

AGENDA 

NOTICE: Arrangements for Addressing the City Council by Telephone, During Public Hearings or 
Input from the Public can be made by Contacting the City Manager's Office at 920-793-5532 or 
City Clerk's Office at 920-793-5526 by 4:00 p.m. on the day of the meeting  

1. CALL TO ORDER 

2. PLEDGE OF ALLEGIANCE 

3. ROLL CALL BY CITY CLERK 
Councilmembers: Mark Bittner, Doug Brandt, Shannon Derby, Bill LeClair, Darla LeClair, Tim Petri, 
Bonnie Shimulunas, Scott Stechmesser, Adam Wachowski 

4. ACTION ITEMS 
 

A. TID No. 12 Development Agreement with Milkweed Ventures, LLC, to Provide a Pay-as-You-
GO Developer Grant to Assist With Development of the Violet Inn Spa and Lounge, 1415 16th 
Street   (Tabled from October 21 City Council Meeting) 
Recommended Action:  
Motion to authorize the City Manager and City Clerk to sign the agreement on behalf of the 
City 

5. DISCUSSION ITEMS 
 

A. Discussion of Topics Pertaining to Short-Term Rental Properties (STR's) or "Vacation Rentals" 
1. Current City Ordinances Related to STR's--Overview by City Attorney 
2. Wisconsin Laws Related to STR's  and the Ability of Local Municipalities to Regulate Such  
    Properties, Including Examples from Other Wisconsin Communities--Overview by City  
    Attorney 
3. What We Know About STR's in the City of Two Rivers 
     a. Number of registered STR's 
     b. Impact on Local Tourism 
     c. Policing Issues 
     d. Feedback from Local Residents 
4. City Council Views on Whether Amendments to Existing Ordinances and Possible  
    Additional Regulation are needed at this time 

6. CLOSED EXECUTIVE SESSION 
The City Council reserves the right to enter into Closed Session, per Wisc. Stats 19.85(1)(e) 
deliberating or negotiating the purchasing of public properties, the investment of public funds, or 
conducting other specified public business, whenever competitive or bargaining reasons require a 
closed session.  
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--Discuss property acquisition matters 
--Discuss possible assistance to development project 

7. RECONVENE IN OPEN SESSION 
To consider possible actions in follow-up to closed session discussions 

8. ADJOURNMENT 
Motion to dispense with the reading of the minutes of this meeting and adjourn 

In accordance with the requirements of Title II of the Americans with Disabilities Act (ADA), the City of Two Rivers will not 

discriminate against qualified individuals with disabilities on the basis of disability in its services, programs, or activities. If you 

need assistance or reasonable accommodations in participating in this meeting or event due to a disability as defined under the 

ADA, please call the City Clerk's office at 920-793-5526 or email clerk@two-rivers.org at least 48 hours prior to the scheduled 

meeting or event to request an accommodation. For additional assistance, individuals with hearing or speech disabilities can call 

711 and be connected to a telephone relay system. 

It is possible that members of and possibly a quorum of governmental bodies of the municipality may be in attendance at the above 

stated meeting to gather information; no other action will be taken by any governmental body at the above-stated meeting other 

than the governmental body specifically referred to above in this notice. 
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A.

A.

B.

(1)

(2)

(a)

(b)

(c)

CHAPTER 6-13. - LICENSING OF SHORT-TERM RENTALS

Sec. 6-13-1. - Definitions.

The following definitions apply unless specifically modified:

City clerk. The city clerk of the City of Two Rivers or their designee.

License. The short-term rental license issued after an application for a license is submitted and approved following the process in

section 6-13-2.

Owner. The person owning a short-term rental property.

Person shall include a corporation, firm, partnership, association, organization, limited liability company and any other group acting as

a unit as well as individuals, including a personal representative, receiver or other representative appointed according to law. Whenever

the word person is used in any section of this code prescribing a penalty or fine, as to partnerships, limited liability companies or

associations, the word shall include the partners or members hereof, and as to corporations, shall include the officers, agents or

shareholders thereof who are responsible for any violation of such section.

Property manager. An individual who is not the property owner and who is authorized to act as the agent of the property owner for the

receipt of services, remedy of municipal ordinance violations, and for acceptance of service of process pursuant to this chapter.

Residential dwelling unit. Any building, structure, or part of a building or structure with living, cooking, sanitary, and bathroom facilities

that is intended to be used as a home, residence or sleeping place by one or more persons related by blood, marriage or adoption or a

group of not more than four persons who need not be related. Residential dwelling units include any residential dwelling, tourist rooming

house licensed by Manitowoc County, seasonal employee housing and dormitory units.

Short-term rental. A residential dwelling unit that is offered for rent for a fee with a rental term of fewer than 30 consecutive days, as

defined in Wis. Stats. § 66.0615(1)(dk).

State. The State of Wisconsin Department of Health or the Wisconsin Department of Agriculture, Trade and Consumer Protection or

their designees.

(Ord. of 6-17-2022(1), eff. 1-1-2023, § 1)

Sec. 6-13-2. - Application for a short-term rental license.

No person shall maintain, manage or operate a short-term rental more than ten nights a year without a license issued by the

City of Two Rivers pursuant to this section.

Applications for a license shall follow the following procedures:

All applications for a license shall be filed with the city clerk on forms provided. Applications must be signed by the property

owner and, if applicable, the authorized property manager(s). The property owner's contact information including mailing

address, physical address, email address and 24-hour phone number shall be provided. No license shall be issued unless

the completed application is accompanied by payment of the required fee.

Upon receipt of each application, the applicant shall undergo a criminal records inspection and background check by the

chief of police or their designee and the chief of police shall make and complete an investigation of the statements made in

such registration, and may refuse to approve the application if:

There are any material omission or materially inaccurate statements; or

Repeated complaints of a material nature have been received against the applicant by authorities in the last cities,

villages and towns in which the applicant or the property manager conducted similar business; or

The applicant or designated property manager have criminal convictions that are materially related to the services

being provided.
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(d)

C.

D.

E.

A.

B.

C.

A.

B.

C.

A.

(1)

(2)

(3)

The applicant failed to comply with any applicable provision of the application process as state herein.

No license may be issued unless the completed application is accompanied by payment of the required fee. Fees shall be as set

forth in section 1-2-1.

The city clerk shall issue a license to applicants following payment of the required fee, satisfactory completion of the

investigation by the chief of police, and receipt of all completed documentation and information requested in the application. If

the city clerk shall determine if the application meets the requirements of this ordinance, the city clerk may approve the

application. If the city clerk determines that the application does not meet the requirements of this section, the city clerk may

deny the application.

Licenses will only be issued if the applicant provides a copy of a completed Manitowoc County Tourist Rooming House License

with a copy of the property inspection report dated within one year of the date of filing the application with the city clerk.

(Ord. of 6-17-2022(1), eff. 1-1-2023, § 1; Ord. No. 2023-017, § 7, 1-16-2023)

Sec. 6-13-3. - Property manager.

Property manager. No person may act as a property manager for a short-term rental without authorization from the property

owner and contact information on file in accordance with this section.

Property manager qualifications. The property manager, as the authorized agent, shall be accessible 24 hours a day by phone

or in person in the event of an emergency at the property the manager is responsible for.

Each property manager shall be authorized by the property owner to act as the agent for the owner to provide or facilitate

services to the short-term rental property, in the event of an emergency, for the receipt of notice of ordinance violation(s),

accept service of process, and shall be authorized by the owner to allow city employees, officers, and their designees, to enter

the owner's property for purposes of inspection and enforcement of this ordinance and/or any other city ordinance.

(Ord. of 6-17-2022(1), eff. 1-1-2023, § 1)

Sec. 6-13-4. - License renewal.

The license shall be effective for one year and may be renewed for additional one-year periods. The annual license term is from

January 1 to December 31 of each year. A fully completed renewal application and renewal fee must be filed with the city clerk

by December 1 of each year if the short-term rental will be continued. The renewal application shall contain any updated

information since the filing of the original application. Licenses shall lapse upon a change in ownership.

No license shall be renewed if the applicant or property has outstanding fees, taxes or forfeitures owed to the city unless

arrangements for payment have been approved by the city clerk. Also, the license shall not be renewed if the applicant or

property is under an order issued by the building inspector or zoning administrator to bring the premises into compliance with

city ordinances.

A license may be suspended, revoked, or not renewed following a due process hearing of the city council if the council

determines that the licensee: (a) fails to comply with any of the requirements of this section; (b) owner(s) or renter(s) have been

convicted of engaging in illegal activity while on the licensed premises on two or more separate occasions within the past 12

months; or (c) has outstanding fees, taxes, or forfeitures owed to the city.

(Ord. of 6-17-2022(1), eff. 1-1-2023, § 1)

Sec. 6-13-5. - Standards for short-term rentals.

Each short-term rental shall comply with all of the following:

The noise levels shall comply section 9-2-5.

Signage advertising the short-term rental is not permitted. Off-site advertising in media channels relating to the availability

of the rental may take place only after the city and county licenses have been obtained.

No recreational vehicles (RVs), campers, tents, or other temporary lodging arrangements shall be permitted on any

residential dwelling unit site as a means of providing additional accommodations for paying guests or other invitees.

10/25/24, 9:58 AM Two Rivers, WI Code of Ordinances
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(4)

(5)

(6)

(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

A.

B.

(1)

(2)

(3)

(4)

(5)

Activities at the premises shall not become a public nuisance. All activities conducted shall comply with chapter 9-6.

All short-term rentals shall be subject to payment of the City of Two Rivers room tax at the applicable rate. Property owners

or property managers holding the license are responsible for complying with all room tax requirements as set forth in

chapter 6-11.

The provisions of title 9, article 9 of the city's ordinances, regarding sexual offender residency restrictions, including but not

limited to sections 9-9-3.A. and 9-9-3.C., shall apply to all short-term rentals and compliance with those provisions is

required.

Compliance with all applicable state, county, and local codes, laws and regulations is required.

All short-term rentals shall display proof of a current inspection by the Manitowoc County Health Department and contact

information for the Two Rivers Police Department (non-emergency), fire department, property owner or property manager.

Each short-term rental shall maintain a guest register for two years. The register shall contain the full name and current

address of any person renting the property, the time of rental, and the monetary amount or consideration paid. A copy of

the register shall be available if requested by the city. The required room tax payments shall be filed as required by chapter

6-11.

Vehicle parking shall be on a paved or gravel surface in accord with chapter 8-2.

Each short-term rental unit shall have a minimum of one, off-street parking space with the exception of the downtown area

in accord with section 10-1-14.A.(2)(c) off-street parking and loading requirements.

A safe, unobstructed means of egress from the dwelling leading to safe, open space at ground level shall be provided.

Shall have functional smoke detectors and carbon monoxide detectors in accordance with the requirements of Chapter SPS

321 of the Wisconsin Administrative Code.

Shall not have an accessible wood burning fireplace unless the property owner provides a certificate from a properly

licensed inspector, dated no more than 30 days prior to submission of the license application or renewal, certifying that the

fireplace and chimney have been inspected and comply with the National Fire Prevention Association Fire Code Chapter 211

Standard for Chimneys, Fireplaces, Vents, and Solid Fuel-Burning Appliances.

Shall not have a hibachi, gas-fired grill, charcoal grill, or other similar devices used for cooking or any other purpose on any

balcony, deck or under any overhanging structure or within ten feet of any structure.

Outdoor cooking and heating devices shall be used in accordance with section 3-1-3.

All property owners shall carry casualty and liability insurance issued by an insurance company authorized to do business in

this state by the Wisconsin Office of the Commissioner of Insurance, with liability limits of not less than $300,000.00 per

individual occurrence and not less than $1,000,000.00 in the aggregate.

(Ord. of 6-17-2022(1), eff. 1-1-2023, § 1)

Sec. 6-13-6. - Appeals.

The denial of any license application or renewal under this section may be appealed by filing a written appeal request with the

city clerk within ten days of the city's notice of denial. The appeal shall be heard by the city council. The city council shall

consider the application or renewal and recommendations and may approve or deny the application or renewal.

A license may be revoked by the city council for one or more of the following reasons:

Failure to make payment on taxes or debt owed to the city.

Failure to make payment on any City of Two Rivers room tax.

Two or more calls in any 12-month period for police department services that relate to criminal or nuisance activities at the

short-term rental, fire department services that relate to criminal or nuisance activities at the short-term rental, building

code violations, nuisance activities or other ordinance violations as defined in chapter 9-6.

Failure to comply with city building inspection requirements that may occur on an as needed basis.

Failure to maintain all required local, county, and state licensing requirements.

10/25/24, 9:58 AM Two Rivers, WI Code of Ordinances
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(6)

(7)

A.

B.

Failure to comply with any applicable zoning regulations as described in chapter 6-10.

Any violation of local, county or state laws that harm or adversely impact the predominantly residential uses and nature of

the property or of the surrounding neighborhood.

(Ord. of 6-17-2022(1), eff. 1-1-2023, § 1)

Sec. 6-13-7. - Penalties.

Any person that violates any provisions of this section shall be subject to license revocation. Appeals shall be handled by the

process identified per section 6-13-6.

Any person who violates any provision of this chapter or any other order or regulation issued hereunder shall be subject to a

penalty as provided in section 1-1-5 of this Code.

(Ord. of 6-17-2022(1), eff. 1-1-2023, § 1)
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As short-term rentals (STRs) such 
as Airbnb and VRBO become more 
popular, local governments face classic 
issues associated with the influx of 
new uses that can create adverse side 
effects for the community. Some 
communities welcome the trend; others 
do not. For those questioning STRs, 
two competing interests arise: NIMBY 
versus “fundamental right to unfettered 
use of my property.” For unprepared 
communities, residential zoning and 
other public and private land use controls 
do not adequately address this growing 
trend. Some communities have tried 
to adopt amendments to their zoning 
ordinances to expressly restrict and/or 
regulate short-term rentals, but those 
amendments have fallen flat in court.

Seeking to address the competing 
interests, the Legislature created Wis. 
Stat. § 66.1014 in the 2017 WI Act 
59, Biennial Budget Act. The statute 
contains one relevant definition for 
“residential dwelling” (“any building, 
structure, or part of the building or 
structure, that is used or intended 
to be used as a home, residence, or 
sleeping place by one person or by 2 or 
more persons maintaining a common 
household, to the exclusion of all 
others”).1 

Section 66.1014 has several features of 
note. 

First, municipalities cannot prohibit 
STRs for 7 consecutive days or longer, 
referred to here as the “prohibition” 
provision.2 

Second, the Legislature addressed 
regulation of the “durational” aspects of 

STRs. If a residential dwelling is rented 
for periods of more than 6 but fewer than 
29 consecutive days, a municipality may 
limit the total number of days within any 
consecutive 365-day period to no fewer 
than 180 days and may require those 
maximum days to run consecutively. 
However, it may not specify the period 
of time during which the residential 
dwelling may be rented, such as requiring 
rentals stretch over winter.3 

Third, the Legislature unambiguously 
retained local power – “[n]othing in this 
subsection limits the authority of a political 
subdivision to enact an ordinance regulating 
the rental of a residential dwelling…”4 
That section leaves local government 
free to regulate other aspects of STRs in 
a manner that is “not inconsistent” with 
the prohibition or durational provisions 
noted above. Significantly, “[a]ny person 
who maintains, manages, or operates” 
an STR “shall” obtain a local license, if 
required by local ordinance.5 

Fourth, there are non-textual aspects 
to § 66.1014. The Legislature did not 
place the law under the city and village 
zoning enabling statute, Wis. Stat. § 
62.23. Moreover, when the Legislature 
wants to completely regulate an industry 
and preclude or limit the ability for 
local regulation, it does so clearly. The 
Legislature did only two things with this 
statute: removing the power to prohibit 
STRs and setting durational provisions 
on the “total number of days.” Of all 
the other areas the Legislature could 
have withdrawn from local government 
(other than taxation, not discussed 
here), the Legislature did not address 
such areas but allowed local control and 

licensing. The Legislature’s treatment 
of STRs stands in stark contrast to the 
Legislature’s sweeping removal of local 
power elsewhere, such as cellular tower 
regulation, wind farms, livestock siting 
operations, concealed carry, conditional 
uses, shoreland zoning and alcohol. 
In these areas, and many others, the 
Legislature’s regulatory framework has 
various and extensive subject matter 
components that are expressly meant to 
curtail local power. 

Until recently, no Wisconsin court had 
addressed this statute. Just last month, in 
Good Neighbors Alliance (GNA) v. Town of 
Holland, Case No. 2019CV000269, the 
Sheboygan County Circuit Court, the 
Honorable Edward Stengel presiding, 
issued a decision of first impression in 
this state, specifically addressing various 
aspects of Holland’s STR ordinance that 
were specifically designed to address 
local concerns, harmonize the statute 
and address the pre-suit complaints and 
demands of the plaintiffs. The Town 
Board worked hard to draft an Ordinance 
that satisfied competing concerns, 
followed § 66.1014 and Wis. Admin. 
Code § ATCP 72 (administrative rules 
“tourist rooming houses” such as STRs) 
and could withstand judicial scrutiny. 

GNA’s primary claim asserted the statute 
created a preemptive effect on local 
regulation, enshrining the right to free 
and unrestricted use of one’s property. 
They argued STRs involve private use 
of homes, not commercial activity. The 
court, however, found that the Legislature 
preserved local power due to carve-outs 
in the statute and that the Town acted 
comfortably within its powers. 

Short-Term Rentals 
Remzy Bitar, Attorney, Municipal Law & Litigation Group, S.C.
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GNA attacked specific features of 
Holland’s Ordinance as conflicting with 
§ 66.1014, such as:

•  Property Manager: “Unless the Property 
Owner resides within thirty-five (35) 
miles of the short-term rental property, 
a local Property Manager must be 
designated for contact purposes and his 
or her name must be included in the 
application filed with the Town Clerk. 
The local Property Manager must 
reside within thirty-five (35) miles of 
the short-term rental property and must 
be available at all times the property 
is rented. The Property Owner must 
notify the Town Clerk within three 
(3) business days of any change in the 
Property Manager’s contact information 
for the short-term rental and submit 
the revised contact information to 
the Town Clerk within the same time 
period.”

•  Insurance: “The Property Owner 
shall have and maintain homeowner’s 
liability or business liability insurance 
for the premises that are used for 
short-term rental and shall provide 
written evidence of such insurance with 
the license application and renewal 
application forms.”

•  Property diagram with application: “A 
diagram drawn to scale showing the 
location of buildings and the on-site, 
off-street parking area{s) designated for 
tenants and invitees on the premises.”

•  Revocation for Unpaid Fees, Taxes, Or 
Forfeitures or For Any Violation of 
State or Local Laws: “A license may be 
revoked by the Town Board during the 
term of a License Year and following a 
due process hearing for one or more of 
the following reasons: (1) Failure by the 
licensee to make payment of delinquent 
fees, taxes, special charges, forfeitures 
or other debt owed to the Town. (2) 
Failure to maintain all required local, 
county and state licensing requirements.

(3) Any violation of local, county or 
state laws or regulations which, based 
upon their number, frequency and/or 
severity, and their relation to the 
short-term rental property, its owner(s), 
tenant(s), occupant(s) or visitor(s), 
substantially harm or adversely 
impact the predominantly residential 
uses and nature of the surrounding 
neighborhood.”

•  One On-Site, Off-Street Parking 
Space: “Not less than one (1) on-site, 
off-street parking space shall be 
provided for every four (4) occupants, 
based upon maximum occupancy.”

•  Forfeitures: “Any person who violates 
any provision of this chapter shall 
be subject upon conviction thereof 
to a forfeiture of not less than $250 
nor more than $750 for each offense, 
together with the costs of prosecution, 
and in the event of default of payment 
of such forfeiture and costs shall be 
imprisoned in the Sheboygan County 
Jail until such forfeiture and costs are 
paid, except that the amount owed is 
reduced at the rate of $25 for each day 
of imprisonment and the maximum 
period of imprisonment is 30 days. 
Each violation and each day a violation 
occurs or continues to exist shall 
constitute a separate offense.”

With STRs, there are many side-effects 
related to the health, safety, and welfare 
of the public. The goal is to allow such 
use of the property for rentals yet protect 
the interests and quality of life for  
long-term residents. The interests being 
served include: preserving the character 
of a neighborhood; eliminating nuisances 
like noise, parking, and trash problems; 
ensuring building safety; over-occupancy; 
and responsiveness to neighbor 
complaints. Such concerns arose in 
the town of Holland, where it received 
complaints over a significant period of 
time, often occurring weekly during the 
summer months. Complaints of adverse 

impacts caused by STR properties in 
the town of Holland included lewd 
behavior, unsafe fires on the beach, dogs 
running at large, excessive noise, trash 
left on the beach, traffic and RVs along 
narrow lake roads, and trespassing. One 
such trespassing event involved the 
complainant arriving home at night to 
find renters from a nearby property in the 
complainant’s hot tub.

The town carefully considered its 
proposed ordinance over the course of 
several months, including several drafts 
to balance the Legislature’s new statute, 
preservation of residential property rights 
and the local interests in protecting 
the public health, safety, and welfare. 
After passage of the Ordinance, GNA 
sought total repeal. The town passed an 
amended ordinance accomplishing the 
following: 

•  the elimination of any restriction on 
the number of days a property may be 
rented, 

•  elimination of restrictions on outdoor 
events on rental properties, 

•  elimination of minimum levels of 
insurance coverage, 

•  added a provision to allow short-term 
rental licensure by the town to proceed 
with evidence that a Wisconsin tourist 
rooming house license has been applied 
for rather than actually received, 

•  removed the requirement for property 
managers to be licensed with the town, 

•  removed insurance requirements for 
property managers, 

•  documented the appeal steps and 
procedures for licensure decisions, 

•  clarified the vehicle restrictions, 

•  removed annual building and fire 
inspections requirement, 
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•  removed requirement to provide a 
property management agreement, 

•  removed town access to property 
without consent or inspection warrant, 

•  removed minimum bathroom 
requirement, and 

•  lowered the maximum forfeiture 
amount. 

The Sheboygan Circuit Court found 
local government can regulate within 
the same field as § 66.1014 so long as 
it does not conflict. Due to its careful 
development of the STR ordinance, 
Holland survived four-factor preemption 
analysis and its ordinance was upheld.6 

Any community desiring such an 
ordinance should consult with its legal 
counsel and should also determine if the 
Holland case has been reviewed by the 
Court of Appeals.

Licensing and Regulation 403

About the Author:

Remzy Bitar is an attorney with the 
Municipal Law & Litigation Group, 
S.C. and has been practicing in the area 
of Municipal and Civil Rights Litigation 
Defense for over 17 years. Remzy 
handles all aspects of such litigation in 
both state and federal court including 
trial and appeals. His experience ranges 

from defending civil rights lawsuits 
against jails and law enforcement, to 
handling condemnation, zoning and 
other land use matters, to open records 
and open meetings law, and to the 
defense of municipalities and their 
officials and employees in the areas of 
First Amendment, Fourth Amendment, 
and Equal Protection and Due Process.

Remzy began his legal practice after 
college at Lawrence University, law 
school at Washington University School 
of Law in St. Louis, and then completed 
a judicial clerkship with the Supreme 
Court of Missouri for the Honorable 
Laura Denvir Stith. Contact Remzy at 
rbitar@ammr.net

1.  § 66.1014(1)(b).

2. § 66.1014(2)(a).

3. § 66.1014(2)(d)1.

4. § 66.1014(2)(c).

5. § 66.1014(2)(d) & (2)(d)2b.

6. Wisconsin Carry, Inc. v. City of Madison, 2017 WI 19, 373 Wis.2d 543, 892 N.W.2d 233.
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Short-Term Rentals: As a Vacation Hub, Wisconsin Navigates the Laws of Leisure

The rise of short-term vacation rentals over the years, through websites like Airbnb and Vrbo, has created some
legal friction between homeowners and municipalities.

JEFF M. BROWN

May 18, 2022 – Memorial Day is right around the corner. Soon families will pack their swim trunks, bug spray, and
fishing tackle and head for vacation spots across Wisconsin.

For some, the destination is a cabin that’s been in the family for generations. But an increasing number are turning to
short-term rentals of private homes, a trend with implications for property, land use and municipal law.

Shift in Work-Life Balance
Several factors are behind the increase in short-term vacation rentals. One is the long American workweek and the
decades-long rise of households with both parents working, which may leave less free time for family vacations.
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Another is the advent of online vacation rental services like Airbnb and Vrbo. With a few photos and click of the mouse,
absent owners can turn vacant homes into income properties, offering vacationers lodging choices beyond hotels and
traditional bed-and-breakfasts.

Timeshares and Zoning
Short-term vacation rentals in Wisconsin and legal disputes surrounding them have been around for decades.

Jeff M. Brown is a legal writer for the State Bar of Wisconsin, Madison. He can be reached
by email or by phone at (608) 250-6126.

Zoning law provided the backdrop for a dispute over a short-term vacation rental that reached the
Wisconsin Court of Appeals in 1985.

It was a time when many families without a vacation home spent their week at the lake in a multi-family lodge (think
“The Great Outdoors”).

In that pre-internet era, one alternative to a lodge or a family cabin was the timeshare, an arrangement where multiple
buyers own allotments of usage, usually in one-week increments, in a property.

John Harding sought a permit to build a timeshare in Door County. The property would be owned by 13 families, each
entitled to occupy the property for four weeks each year.

The county turned Harding down, claiming the timeshare would violate a zoning ordinance that restricted the use of
the property to a single-family dwelling.

In State ex rel. Harding v. Door County Adj. Board, 125 Wis. 23 269, 371 N.W.2d 403 (1985), the court of appeals held
that the county zoning ordinance did not prohibit a timeshare, because the ordinance focused on how the property
would be used by its occupants rather than by its owners.

Because the proposed time share would be used by a single family during any one four-week period, the court of
appeals reasoned, it complied with the ordinance.

Single-Family Dwelling?
A similar zoning ordinance was at the center of a 2015 court of appeals case over short-term vacation rentals.

In Heef Realty & Invs., LLP v. City of Cedarburg Bd. of Appeals, 2015 WI App 23, 361 Wis. 2d 185, 861 N.W.2d 797,
the court of appeals held that an ordinance did not prohibit short-term rentals in a zone in which “single-family
dwellings” were allowed.

A related ordinance defined “dwelling” as buildings “designed or used exclusively as a residence … but not including
boarding or lodging houses, hotels, motels, tents, cabins, or mobile homes.”

The court of appeals began its analysis by noting a Wisconsin Supreme Court decision holding that zoning provisions
must be clear and unambiguous because they represent a departure from the common law, which favors the free use
of private property.

The Heef court then concluded that its decision in State ex rel Harding was controlling.

The City of Cedarburg argued that State ex rel Harding shouldn’t control because that case turned upon whether a
single family would be occupying the property at any one time, rather than whether renting a property to tourists or
other temporary guests constituted a residential use.

But the court of appeals reasoned that terms like “single-family,” “residential,” and “dwelling” did not set temporal
restrictions on the use of a property.

If the city wanted to require a certain period of occupancy before a property counted as a dwelling or a residence, the
court of appeals held, it needed to do so with clear and unambiguous wording.
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A Not-So-Restrictive Covenant
A dispute over the applicability of a restrictive covenant to short-term vacation rentals made its way to the Wisconsin
Supreme Court in 2018.

In Forshee v. Neuschwander, 2018 WI 62, 378 Wis. 2d 222, 904 N.W.2d 371 the supreme court affirmed (6-1) a court
of appeals decision holding that a restrictive covenant prohibiting commercial activity on subdivision lots did not bar
short-term rentals.

Lee and Mary Jo Neuschwander used their property in Hayward as a vacation home but used Vrbo to rent the home
out on a short- and long-term basis when they weren’t there. Several neighbors objected to the rentals and sued the
Neuschwanders.

The lead opinion, written by then-Chief Justice Patience Roggensack and joined by two other justices, held that the
term “commercial activity” was ambiguous and therefore unenforceable.

The term was ambiguous, Roggensack explained, because it was undefined in the covenant and because the court
was unable to divine the term’s meaning by looking to the context of the covenant.

In her concurrence, Justice Shirley Abrahamson concluded that the term “commercial activity” was unambiguous, and
that the Neuschwanders hadn’t violated the covenant because short-term rentals were not commercial activity.

Abrahamson based her reasoning in part on her conclusion that the short-term renters were using the property for the
same residential purposes that both the Neuschwanders and their neighbors were using their respective properties.

In his concurrence, Justice Daniel Kelly (joined by Justice Rebecca Bradley) concluded that the covenant only barred
commercial activity on the property.

Renters were not engaged in the commercial activity of renting on the property, Kelly explained, but were rather
engaged in the non-commercial activity of sleeping, cooking, eating, and relaxing.

Justice Ann Walsh Bradley dissented. The fact the Neuschwanders took in $55,784.93 in rent from the property in
2015 and paid $4,973.81 to the City of Hayward in room tax warranted a conclusion that the Neuschwanders were
engaged in commercial activity on the property.

A.W. Bradley also warned that the lead opinion’s impact was not limited to residential properties used as short-term
vacation rentals, given the historically widespread use of the term “commercial activity” in restrictive covenants.

Common Complaints
Among the complaints cited by neighbors opposed to short-term rentals are weekend rentals marked by binge
drinking, loud music, cars cramming lakeside lanes, and overflowing garbage cans.

But the effects short-term rentals have on year-round residents can stretch beyond late-night annoyances.

Curt Witynski, deputy executive director for the League of Wisconsin Municipalities, said Ashwaubenon residents have
complained that they’re being priced out of the housing market as values are driven up by nonresidents who buy
houses in Brown County to rent them out for Packers games.

Balancing Act
Municipalities heard the complaints and moved to address them. Some cities and towns in Wisconsin enacted bans on
renting property for less than 30 days at a time.

“As new arguments are developed, new fact situations
presented, and new legislation passed, the law will
continue to evolve in this area.”
– Justice A.W. Bradley, dissenting in Forshee v.
Neuschwander.

“

”
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“Communities are figuring out
ways to adopt regulations
which maybe aren’t satisfying
to everyone, but it is quieter,”
says Curt Witynski, Deputy
Executive Director, League of
Wisconsin Municipalities.

But in 2017, the legislature limited the ability of municipalities to restrict short-
term rentals with an act that became law as part of the budget bill.

Under the act, a municipality may only prohibit rentals fewer than seven days in
length. They may also cap the total number of days in a year when a property
may be rented, as long as the cap numbers 180 or greater and the property is
rented for periods of between six and 28 days at a time.

The maximum number of allowable rental days may run consecutively, but
municipalities may not specify the season during which the days may run.

The act requires anyone who maintains, manages, or operates a short-term
rental for more than 10 nights a year to obtain a tourist rooming house license
from the Department of Agriculture, Trade and Consumer Protection (DATCP).

The act allows municipalities to enact short-term rental regulations that are not
inconsistent with the act, including requiring the owners of short-term rentals to
obtain a municipal license in addition the tourism rooming house license from
DATCP.

Municipalities Adapt
Witynski said the law is having an effect.

“Communities are figuring out ways to adopt regulations which maybe aren’t
satisfying to everyone, but it is quieter,” Witynski said.

But having a law on the books is one thing, enforcing it another.

Rural municipalities with small tax bases, including many in areas of the state long popular with summer visitors,
sometimes struggle to find the resources to enforce short-term rental ordinances.

Short-term rental regulations adopted by the Town of Holland in the wake of the act’s passage were challenged in a
lawsuit filed in Sheboygan County in June 2019.

Those regulations specified the following:

owners who lived more than 35 miles away from the rental property must hire a local property manager;

owners must maintain homeowner’s liability or business liability insurance and provide proof of insurance;

the town could revoke the owner’s municipal rental license for unpaid fees, taxes, or forfeitures or for any violation
of state or local laws; and

owners must provide at least one parking space for every four occupants.

The plaintiffs argued that the 2017 act preempted local short-term rental regulations. They also argued that: 1) the
short-term rentals did not involve commercial activity; and 2) the town’s regulations were inconsistent with the 2017
act.

But the circuit court granted the defendant’s motion for summary judgment, ruling that the act left municipalities with
some authority to regulate short-term rentals and the town’s regulations were consistent with the act.

‘A Reasonable Regulatory Framework’
Tom Larson, senior vice president of legal and public affairs with the Wisconsin Realtors Association, said his
organization has filed multiple lawsuits around the state to compel municipalities to comply with the 2017 act and
“create a reasonable regulatory framework.”

With regard to some of the common complaints about short-term vacation rentals, Larson said municipalities should
curb noisy and annoying behavior regardless of whether it’s exhibited by short-term renters or full-time residents.

“It’s the behavior that should be regulated, not the duration of the tenancy.”

1
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“It’s the behavior that should be
regulated, not the duration of
the tenancy,” says Tom Larson,
Senior Vice President of Legal
and Public Affairs, Wisconsin
Realtor Association.

Larson said many people have long maintained second homes in Wisconsin, a
tradition that’s been a boon to the state’s economy.

Many of those homes have been rented out informally for years, long before the
advent of Airbnb and Vrbo, Larson said.

“We saw that as a huge economic development tool that we shouldn’t shut down
just because we don’t like the nightly rentals. We have to recognize the
difference and the important role it plays, especially in getting people to buy
second homes in the state of Wisconsin and pay our property taxes while using
very little resources.”

The municipal bans on rentals of less than 30 days that popped up before
passage of the 2017 act deprived local governments of much-needed revenue,
Larson said.

Only the Beginning?
Larson said he expects that a lawsuit asserting that a local short-term rental
ordinance conflicts with the 2017 act will make eventually make its way to the
supreme court.

Justice A.W. Bradley apparently shares that expectation.

“As new arguments are developed, new fact situations presented, and new
legislation passed, the law will continue to evolve in this area,” Justice A.W.
Bradley wrote in her dissent in Forshee v. Neuschwander.

“Restrictive covenants will be only one part of this evolution, as they intersect and overlap with the enforcement of
local zoning ordinances that attempt to regulate this rapidly growing enterprise,” continued Bradley. “There will
inevitably be more litigation surrounding short-term rentals.”

It sounds like the legal tussle over property rights in vacation homes is as inevitable as sunburns, mosquito bites, and
tall tales about the one that got away.

Endnotes
 Good Neighbors Alliance v. Town of Holland, Case No. 2019CV000269.1
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