
  

 

 

HEARING EXAMINER - I-5 COMMERCE PLAT AND RIGHT-OF-WAY VACATION 
MEETING AGENDA 

 Online via Zoom and In Person at 
Tumwater City Hall, Sunset Room, 555 

Israel Rd. SW, Tumwater, WA 98501 

 

Wednesday, December 17, 2025 
4:00 PM 

The Tumwater Hearing Examiner is an appointed official of the City, and rules upon land use and zoning 
matters.  Within 10 business days of the conclusion of the hearing, the Examiner shall render a decision, 
including findings and conclusions.  Questions on the operation and procedures of the Hearing Examiner 
may be directed to the Community Development Department at 360-754-4180. 

1. Call to Order 

2. Public Hearing 

a. TUM-25-0756 I-5 Commerce Plat and Right-of-Way Vacation 

3. Adjourn 

Meeting Information 
The hearing examiner, staff and applicants typically attend remotely. The public is welcome to attend in 
person, by telephone or online via Zoom. 

Watch Online 
Go to http://www.zoom.us/join and enter the Webinar ID 858 9996 2181 and Passcode 007029 

Listen by Telephone 
Call (253) 215-8782, listen for the prompts and enter the Webinar ID 858 9996 2181 and Passcode 
007029. 

The City of Tumwater Hearing Examiner will hear testimony from interested parties  in person, via 
computer audio or by telephone by registering in advance to provide comment. 

Public Comment – Register in advance for this webinar: 
https://us02web.zoom.us/webinar/register/WN_-dWcvoZbR6yaTrXntdzSbw 

After registering, you will receive a confirmation email containing information about joining the webinar. 

Written comments may be submitted to City of Tumwater, Community Development Department, 555 
Israel Road SW, Tumwater, WA 98501, or by email at abaruch@ci.tumwater.wa.us or by fax at (360) 
754-4138, and must be received by 12:00 p.m. on December 17, 2025.   

Post Meeting 
Video of this meeting will be recorded and posted on our City Meeting page: https://tumwater-
wa.municodemeetings.com. 
 
Accommodations 
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The City of Tumwater takes pride in ensuring that people with disabilities are able to take part in, and 
benefit from, the range of public programs, services, and activities offered by the City. To request an 
accommodation or alternate format of communication, please contact the City’s ADA Coordinator 
directly, call (360) 754-4129 or email ADACoordinator@ci.tumwater.wa.us. For vision or hearing 
impaired services, please contact the Washington State Relay Services at 7-1-1 or 1-(800)-833-6384. 
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TO: City of Tumwater Hearing Examiner 

FROM: Alex Baruch, Senior Planner 

DATE: December 10, 2025 

SUBJECT: TUM-25-0756 I-5 Commerce Plat and Right-of-Way Vacation 
 

 
1) Recommended Action: 

Staff recommends approval of the plat and right-of-way vacation subject to the conditions 
outlined in the staff report. 

 
2) Background: 

The project proponent is requesting a plat vacation of the I-5 Commerce Plat and associated 
right-of-way that was constructed and dedicated with the plat. The plat vacation will return the 
property to a single parcel with a private road running through the property.  

 

 
3) Alternatives: 

 Approve Case Nos. TUM-25-0756 with recommended conditions 
 Approve Case Nos. TUM-25-0756 with amended conditions 
 Deny Case Nos. TUM-25-0756 
 Remand Case Nos. TUM-25-0756 to staff for further analysis 

 

 
4) Attachments: 

Exhibit 1. Staff Report December 10, 2025 
Exhibit 2. Preliminary Plat Map 02-06-2020 
Exhibit 3. Preliminary Plat HE Decision 10-14-2020 
Exhibit 4. Plat Alteration Hearing Examiner Decision 04-26-2022 
Exhibit 5. Recorded Plat 09-27-2022 
Exhibit 6. Recorded CC&R 09-27-2022 
Exhibit 7.  Recorded Stormwater Maintenance Agreement 09-27-2022 
Exhibit 8. Intergovernmental Agreement Between City of Tumwater and Confederated 

Tribes of the Chehalis Reservation 
Exhibit 9. Notice of Application and Notice of Public Hearing 11-28-2025 
Exhibit 10. Public Notice Certification 12-01-2025 
Exhibit 11. Application 06-19-2025 
Exhibit 12. Dissolution of Association and Termination of CC&Rs 09-27-2024 
Exhibit 13.  Termination of CC&Rs 09-30-2024 
Exhibit 14.  Plat Vacation Map 10-20-2025 
Exhibit 15.  Draft Utility Easement Language 
Exhibit 16.  Neighborhoods Map Comprehensive Plan 2016 
Exhibit 17. Squaxin Island Tribe Public Comment 12-09-2025 
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EXHIBIT 1 
CITY OF TUMWATER 

HEARING EXAMINER STAFF REPORT 
Hearing Date: December 17, 2025 

 
Project Name: I-5 Commerce Plat and Right-of-Way Vacation 
 
Case Numbers: TUM-25-0756 Plat and Right-of-Way Vacation 
 
Owner: Confederated Tribes of Chehalis Reservation 
 420 Howanut Rd 
 Oakville, WA 98568 
Project Proponent/ 
Representative: Hatton Godat Pantier 
 Chris Carlson 
 3910 Martin Way E, Ste B 
 Olympia, WA 98506 
 
Type of Action Requested: The project proponent is requesting a plat vacation of the I-5 
Commerce Plat and associated right-of-way that was constructed and dedicated with the 
plat. The plat vacation will return the property to a single parcel with a private road running 
through the property.  
 
Project Location: 40.12 acres located at 9253, 9235, 9211, 9183, 9157, 9133, 9125, 9124, 
9067, 9035, 9048 and 9010 Legacy Court SW, Tumwater, WA 98501. Tax Parcel Numbers 
55520000100, 55520000200, 55520000300, 55520000400, 55520000500, 55520000600, 
55520000700, 55520000800, 55520000900, 55520001000, 55520001100 and 
55520001200.   
 
Project Permit: The following have been issued for the project: 
 

1. Notice of Application issued on November 28, 2025 (Exhibit 9) 
2. Notice of Public Hearing on November 28, 2025 (Exhibit 9) 

 
Public Notification: Public notification for the December 17, 2025, public hearing was mailed 
to property owners within 300 feet of the subject property and various agencies, posted on-
site and published in The Olympian on November 28, 2025, in conformance with Tumwater 
Municipal Code TMC 14.06 (Exhibits 9 and 10). 
 
Staff Recommendation: Approval of plat vacation and recommendation of approval for the 
right-of-way vacation to City Council, subject to conditions identified at the end of the staff 
report in Section III Recommendation. 
 
Staff Planner: Alex Baruch, Senior Planner, AICP 

Phone: (360) 754-4180 
E-Mail: abaruch@ci.tumwater.wa.us 
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I. BACKGROUND INFORMATION 
 
A. Project History 
 
In 2016 a nine-lot light industrial subdivision was proposed to the City of Tumwater 
Development Review Committee for review. Through the preliminary review process the 
applicant changed the proposal from a nine-lot subdivision to a twelve-lot subdivision. The 
applicant submitted a preliminary plat application (TUM-20-0220) including the subdivision 
of twelve lots, open space tracts and public road construction. The preliminary plat was 
heard by the Tumwater hearing examiner on September 30, 2020 (Exhibit 2) and was 
approved with conditions on October 14, 2020 (Exhibit 3).  No appeals were filed.  
 
A site development grading permit was issued November 5, 2020 (TUM-20-0727) focusing 
on the sewer extension. On July 6, 2021, another site development grading permit was issued 
(TUM-21-0907) to complete the remainder of the infrastructure installation which included 
the stormwater tracts and public road improvements.  
 
On December 28, 2021, a plat alteration was submitted (TUM-22-0044) to address a change 
to some of the lot areas and tracts and to amend condition 38 of the original preliminary plat 
which required tree replacement at a 3:1 ratio. Since the project site did not meet the City’s 
tree retention standards of 20% of the existing trees or 12 trees per acre prior to being 
developed; TMC 16.08.070.R.4 allows a tree replacement ratio of 1:1. The public hearing was 
conducted on April 13, 22022, and approval was issued on April 26, 2022 (Exhibit 4). No 
appeals were filed.  
 
The final plat was submitted for review on August 12, 2022 (TUM-22-0841). The plat was 
recorded with Covenants, Conditions and Restrictions and a Stormwater Maintenance 
Agreement on September 27, 2022 (Exhibits 5, 6 and 7). 
 
Since final plat recordation, one site plan review was conducted for parcels at the end of 
Legacy Court. Site plan approval was issued and site development grading and building 
permits were reviewed but were not issued.  In May of 2024, the Chehalis Tribe approached 
the City about the process to vacate the I-5 Commerce Plat and public right-of-way in 
anticipation of purchasing the property. An intergovernmental agreement between the City 
of Tumwater and the Confederated Tribes of the Chehalis Reservation was approved by the 
Business Committee of the Confederated Tribes of the Chehalis Reservation and Tumwater 
City Council in late July 2024 (Exhibit 8).  
 
The properties were sold to the Chehalis Tribe on September 30, 2024, based on Thurston 
County sales data. A plat vacation application was submitted on September 16, 2025. Two 
rounds of review of the plat vacation have been completed by City and County staff to 
prepare the plat for recordation if approved. No development is being proposed with this 
application. 
 
 
B. Existing Conditions 
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The properties are currently vacant. 
 
The topography of the property is relatively flat.  The site has been prepared for development 
with water and sewer extended to each lot with a public road (Legacy Court) running down 
the middle of the industrial subdivision.  A stand of trees with a wetland were preserved to 
the north (Exhibit 2). 
 
C. Project Description 
 
The project proponent is requesting a plat vacation of the I-5 Commerce Plat and associated 
right-of-way that was constructed and dedicated with the plat. The plat vacation will return 
the property to a single parcel with a private road running through the property.  
 
II. REGULATORY FRAMEWORK 
 
The proposal is subject to the following policies and regulations: 
 
A. Tumwater Comprehensive Plan: The project site is located in the Southwest 

Tumwater Neighborhood as designated in the City’s Comprehensive Plan (Exhibit 
16).  The land use designation for 40.26 acres of the project site is Light Industrial. 

 
B. Tumwater Transportation Plan: The Transportation Plan includes language 

speaking to regional consistency and coordination to address both motorized and non-
motorized transportation links and corridor.  Goals are to establish a street and road 
network that provides for the safe and efficient movement of goods and people, 
neighborhood connectivity, to ensure pedestrian connectivity, and concurrency to 
meet PM peak hour level of service standards. 

 
Staff Response and Recommended Finding:  
 
Staff finds that with the property surrounding Legacy Court converted to one single property 
through the plat vacation there is no longer a need for a public road through the parcel. By 
vacating the right-of-way, the City will no longer be obligated to maintain the road and 
maintenance responsibility will be transferred to the property owner. Additionally, surrounding 
properties have either direct access or access easements to public roads and streets. 
 
C. Hearing Examiner –TMC 14.12.010:  The Hearing Examiner has authority to review 

Plat Vacations as a Type III land use application. 
 
Staff Response and Recommended Finding: Plat vacations and plat vacations that include 
right-of-way vacation require a public hearing and decision by the Tumwater Hearing 
Examiner. TMC 17.26.060 and RCW 58.17.212 provide a process for vacation of a 
subdivision and public right-of-way when completed as one action. It states that the 
legislative authority would be the approving authority for a plat and right-of-way vacation. 
The underlying preliminary plat approval was heard by the hearing examiner, therefore it 
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was determined that the public hearing for a vacation of a preliminary plat and public 
right-of-way would also be heard and decided by the hearing examiner. The hearing 
examiner’s recommendation will be forwarded to City Council for final approval  of the 
right-of-way vacation.  
 
D. Public Notice Requirements –TMC Chapter 14.16:  TMC Chapter 14.16 requires the 

City to provide public notification of certain application types by issuing a Notice of 
Application (TMC 14.16.050) and a Notice of Open Record Hearing (TMC 14.10.050). 

 
Staff Response and Recommended Finding: A combined notice of application and public 
hearing notice for the plat vacation was mailed to property owners within 300 feet of the subject 
property, affected agencies and posted on-site; and published in the Olympian on November 28, 
2025. (Exhibits 9 & 10) The notices were issued together to meet both timing requirements for 
the notice of application and notice of public hearing.  
 
Public comments: 
The Squaxin Island Tribe issued comments on December 9, 2025 requesting an inadvertent 
discovery plan if land disturbance is proposed in the future (Exhibit 17). Staff let them know that 
the property had already been under construction for the public road and storm facilities and 
this application would not be approving additional land disturbance.  
 
E. State Environmental Policy Act – TMC 16.04:  A plat and right-of-way vacation are 

exempt from SEPA requirements per WAC 197-11-800-6-a and WAC 197-11-800-2-i.  
 
F. Plat and Public Right-of-Way Vacation Standards – TMC Title 17.26.060 / RCW 

58.17.212: 
 
TMC 12.04 lists the process and requirements for a right-of-way vacation, however TMC 
17.25.060 and RCW 58.17.212 provide guidance for right-of-way vacation as a part of a plat 
vacation. The plat and right-of-way vacation are required to comply with the following 
standards listed in RCW 58.17.212 outlined below: 
 

1. The application shall set forth the reasons for vacation and shall contain signatures 
of all parties having an ownership interest in that portion of the subdivision subject 
to vacation. 

 
Staff Finding: The applicant has provided an application containing signatures of all parties 
having an ownership interest in the subdivision (Exhibit 11). On the face of the plat vacation 
the applicant has provided a purpose statement which says “The purpose of this plat vacation 
is to consolidate all of the lots and vacate all dedicated rights-of-way, City water easements, 
City sewer easements and City stormwater maintenance agreements resulting from the filing 
of the I-5 Commerce Plat recorded under Thurston County Auditor File No 4952603.” (Exhibits 
12, 13 & 14) A condition has been added to staff’s recommendation that an easement is 
recorded concurrently with the plat vacation to allow the City of Tumwater access to maintain 
the existing utility lines on the property. Draft easement language can be found in Exhibit 15.  
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2. If the subdivision is subject to restrictive covenants which were filed at the time of 
the approval of the subdivision, and the application for vacation would result in the 
violation of a covenant, the application shall contain an agreement signed by all 
parties subject to the covenants providing that the parties agree to terminate or alter 
the relevant covenants to accomplish the purpose of the vacation of the subdivision 
or portion thereof. 

 
Staff Finding: Documentation provided by the applicant shows the CC&Rs and Stormwater 
Maintenance Agreement being dissolved (Exhibits 12 & 13) so no conflicts will exist with the 
plat vacation once recorded.  
 

3. When the application is for the vacation of the plat together with the roads and/or 
streets, the procedure for vacation in RCW 58.17.212 shall be used, but vacations of 
streets may not be made that are prohibited under *RCW 35.79.030 35.79.035, and 
vacations of roads may not be made that are prohibited under RCW 36.87.130. 
a. RCW 35.79.035 discusses the limitations on vacations of streets abutting bodies of 

water. .030 states: “If the hearing is before a hearing examiner, the hearing 
examiner shall, following the hearing, report its recommendation on the petition to 
the legislative authority, which may adopt or reject the recommendation: 
PROVIDED, That the hearing examiner must include in its report to the legislative 
authority an explanation of the facts and reasoning underlying a recommendation 
to deny a petition. If a hearing is held before a hearing examiner, it shall not be 
necessary to hold a hearing on the petition before the legislative authority.” 

 
Staff Finding: The proposed vacation would not be prohibited under RCW 35.79.035 030 as the 
street is not abutting bodies of water. no longer needed by the City of Tumwater as only one lot 
will be served by the street and no other properties were proposed to access off this public street. 
RCW 36.87.130 would not apply to this proposal as this street is not a road in a County. 
 

4. State and City code requirements for vacation of right-of-way state that payment for 
50% of the appraised value of the road or dedication of property of equal value to 
monetary compensation would be required.  
a. If the legislative authority determines to grant the petition or any part thereof, 

such city or town shall be authorized and have authority by ordinance to vacate 
such street, or alley, or any part thereof, and the ordinance may provide that it 
shall not become effective until the owners of property abutting upon the street 
or alley, or part thereof so vacated, shall compensate such city or town in an 
amount which does not exceed one-half the appraised value of the area so 
vacated. If the street or alley has been part of a dedicated public right-of-way for 
twenty-five years or more, or if the subject property or portions thereof were 
acquired at public expense, the city or town may require the owners of the 
property abutting the street or alley to compensate the city or town in an amount 
that does not exceed the full appraised value of the area vacated. The ordinance 
may provide that the city retain an easement or the right to exercise and grant 
easements in respect to the vacated land for the construction, repair, and 
maintenance of public utilities and services. A certified copy of such ordinance 
shall be recorded by the clerk of the legislative authority and in the office of the 

8

 Item 2a.



I-5 Commerce, TUM-25-0756 

Plat and Right-of-Way Vacation Page 6 of 7 

  

auditor of the county in which the vacated land is located. One-half of the revenue 
received by the city or town as compensation for the area vacated must be 
dedicated to the acquisition, improvement, development, and related 
maintenance of public open space or transportation capital projects within the 
city or town. 
 

Staff Finding: City Council will review the hearing examiner’s recommendation and an 
ordinance to vacate the street. As outlined in the Intergovernmental Agreement (Exhibit 8) 
under section 2.B.iv; the Chehalis Tribe will either pay the City 50% of the appraised value of 
the road or in lieu of monetary compensation, the parties agree that the Tribe may satisfy this 
obligation by dedicating to the City for street or other municipal purpose real property useful 
for the intended purpose where the property has a fair market value at least equal to the 
amount of monetary compensation that would otherwise be required as allowed by TMC 
12.04.120. 
 

b. The legislative authority of the city, town, or county shall give notice as provided 
in RCW 58.17.080 and 58.17.090 and shall conduct a public hearing on the 
application for a vacation and may approve or deny the application for vacation 
of the subdivision after determining the public use and interest to be served by 
the vacation of the subdivision. If any portion of the land contained in the 
subdivision was dedicated to the public for public use or benefit, such land, if not 
deeded to the city, town, or county, shall be deeded to the city, town, or county 
unless the legislative authority shall set forth findings that the public use would 
not be served in retaining title to those lands. 

 
Staff Finding: As outlined in Section D above the public notice process was followed as required. 
The City has determined that there is not a need to retain the public right-of-way once the 
vacation is completed as only one parcel will be served by the street after the vacation is 
completed and no adjacent parcels will be land locked by the vacation of the right-of-way. No 
land other than the public right-of-way was dedicated for public use or benefit as a part of the 
preliminary plat approval.  
 

c. Title to the vacated property shall vest with the rightful owner as shown in the 
county records. If the vacated land is land that was dedicated to the public, for 
public use other than a road or street, and the legislative authority has found that 
retaining title to the land is not in the public interest, title thereto shall vest with 
the person or persons owning the property on each side thereof, as determined 
by the legislative authority. When the road or street that is to be vacated was 
contained wholly within the subdivision and is part of the boundary of the 
subdivision, title to the vacated road or street shall vest with the owner or 
owners of property contained within the vacated subdivision. 

 
Staff Finding: The street to be vacated is wholly contained within the subdivision and is a part 
of the boundary of the subdivision. After approval of the plat and right-of-way vacation, 
ordinance approval by City Council and recordation with Thurston County, the right-of-way 
would be released to the owner of the property contained within the vacated subdivision. 
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III. RECOMMENDATION 
 
Staff recommends approval of the plat and vacation and recommendation of approval for 
the right-of-way vacation to City Council, subject to conditions: 
 

1. Easement for City utility access shall be recorded concurrently with the plat 
vacation. 

2. In order to vacate Legacy Court SW, City ordinances and State Code require the 
property owner to pay the City fifty percent (50%) of the appraised value of the 
road. The City and Tribe shall mutually agree upon an MAI appraiser to appraise the 
value of Legacy Court SW. All costs of the appraisal shall be the responsibility of the 
Tribe. In lieu of monetary compensation, the parties agree that the Tribe may satisfy 
this obligation by dedicating to the City for street or other municipal purposes real 
property useful for the intended purpose where the property has a fair market value 
at least equal to the amount of monetary compensation that would otherwise be 
required.  

 
Submitted on Behalf 
Of the City of Tumwater 
Community Development 
Department by/ 
Staff Contact: Alex Baruch, Senior Planner, AICP 

Phone: ( 360) 754-4180 
E-mail: abaruch@ci.tumwater.wa.us 

 
Report Issue Date: December 10 12, 2025 
 
List of Exhibits: 
Exhibit 1. Staff Report December 10, 2025 
Exhibit 2. Preliminary Plat Map 02-06-2020 
Exhibit 3. Preliminary Plat HE Decision 10-14-2020 
Exhibit 4. Plat Alteration Hearing Examiner Decision 04-26-2022 
Exhibit 5. Recorded Plat 09-27-2022 
Exhibit 6. Recorded CC&R 09-27-2022 
Exhibit 7.  Recorded Stormwater Maintenance Agreement 09-27-2022 
Exhibit 8. Intergovernmental Agreement Between City of Tumwater and Confederated 

Tribes of the Chehalis Reservation 
Exhibit 9. Notice of Application and Notice of Public Hearing 11-28-2025 
Exhibit 10. Public Notice Certification 12-01-2025 
Exhibit 11. Application 06-19-2025 
Exhibit 12. Dissolution of Association and Termination of CC&Rs 09-27-2024 
Exhibit 13.  Termination of CC&Rs 09-30-2024 
Exhibit 14.  Plat Vacation Map 10-20-2025 
Exhibit 15.  Draft Utility Easement Language 
Exhibit 16.  Neighborhoods Map Comprehensive Plan 2016 
Exhibit 17. Squaxin Island Tribe Public Comment 12-09-2025 
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City of Tumwater Hearing Examiner 
I-5 Commerce Place Preliminary Plat  

No. TUM-20-0220 

 

Page 1 of 17 
 

BEFORE THE HEARING EXAMINER 

FOR THE CITY OF TUMWATER  

 

In the Matter of the Application of ) No. TUM-20-0220  

 )  

Jeff Pantier, Hatton Godot Pantier, ) I-5 Commerce Place Preliminary Plat 

on behalf of John Kaufman,    )  

Kaufman Real Estate, LLC   ) 

 ) FINDINGS, CONCLUSIONS, 

For Approval of a Preliminary Plat )  AND DECISION 

 

SUMMARY OF DECISION 

The request for a preliminary plat to subdivide four parcels totaling 40.26 acres into 12 

commercial/industrial lots, two stormwater tracts, and one tree tract within the 2700 block of 

93rd Avenue SW is APPROVED.  Conditions are necessary to address specific impacts of the 

proposal.    

 

SUMMARY OF RECORD 

Hearing Date: 

The Hearing Examiner held an open record hearing on the request on September 30, 2020, using 

remote technology in light of the COVID-19 pandemic. 

 

Testimony: 

The following individuals provided testimony under oath at the open record hearing:  

 

Chris Carlson, City Permit Manager 

Steve Hatton, Project Engineer 

John Kaufman, Applicant  

 

Exhibits:  

The following exhibits were admitted into the record: 

 

1.  Staff Report, dated September 21, 2020 

2.  Preliminary Plat Application, received February 6, 2020 

3.  Site Aerial Photo Map, dated September 21, 2020 

4.  Comprehensive Plan Map, dated September 18, 2020 

5.  Zoning Map, dated September 18, 2020 

6.  Preliminary Plat Map, dated March 16, 2020 

7.  Plan Set: 

 a. Preliminary Site Plan (Sheet 1 of 6), revised March 13, 2020 

b. Preliminary Erosion Control Plan (Sheet 2 of 6), revised March 13, 2020 

 c. Preliminary Grading and Drainage Plan (Sheet 3 of 6), revised March 13, 2020 
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 d. Preliminary Pond Sections (Sheet 4 of 6), revised March 13, 2020 

 e. Preliminary Water-Sewer-Street Lights (Sheet 5 of 6), revised March 13, 2020 

 f. Preliminary Landscape (Sheet 6 of 6), dated January 2020 

8.  Certification of Public Notice, dated September 21, 2020 

9.  SEPA Environmental Checklist, dated March 13, 2020 

10.  Mitigated Determination of Nonsignificance (MDNS), dated August 6, 2020  

11. Notice of Application, posted June 22, 2020 

12. Habitat Conservation Plan, Krippner Consulting, LLC, dated January 2016 

13. Offsite Wetland Rating and Buffer Update, Krippner Consulting, LLC, dated January 31, 

2020 

14. Tree Plan, Professional Forestry Services, Inc., dated March 18, 2020 

15.  Drainage Report, Helena Gubbels, dated June 1, 2020 

16. Transportation Concurrency Application, received February 6, 2020, with Traffic Impact 

Analysis, Heath & Associates, Inc., dated January 2020 

17. Transportation Concurrency Memorandum, dated July 17, 2020 

18. Water and Sewer Availability Letter, dated September 15, 2020 

19. Thurston County High Groundwater Hazard Designation Map, dated September 16, 2020 

20. Comment Letter from Washington State Department of Ecology, dated July 7, 2020 

21. Email comments from Shaun Dinubilo, Squaxin Island Tribe, dated June 22, 2020 

 

The Hearing Examiner enters the following findings and conclusions based upon the admitted 

testimony and exhibits: 

 

FINDINGS 

Application and Notice 

1. Jeff Pantier, Hatton Godat Pantier, on behalf of John Kaufman, Kaufman Real Estate, 

LLC (Applicant), requests approval of a preliminary plat to subdivide four parcels 

totaling 40.26 acres into 12 commercial/industrial lots, two stormwater tracts, and one 

tree tract.  Associated improvements would include mass grading for a new public 

roadway, frontage improvements along 93rd Avenue SW, utility extensions, stormwater 

management systems, and street lighting.  The property is located within the 2700 block 

of 93rd Avenue SW.
1
  Exhibit 1, Staff Report, page 1; Exhibit 2; Exhibit 3; Exhibit 6; 

Exhibit 7. 

 

2. The City of Tumwater (City) determined that the application was complete on March 27, 

2020.  On June 22, 2020, the City posted notice of the application on the property and 

mailed notice to property owners within 300 feet of the subject property and to reviewing 

government departments and agencies.  The next day, the City published notice of the 

application in The Olympian.  On September 18, 2020, the City mailed notice of the open 

                                                             
1 The property is identified by Tax Assessor Parcel Nos. 12716420000, 12716340100, 12716340102, and 

12716340101.  Exhibit 1, Staff Report, page 1.  A legal description of the property is included with the 

preliminary plat materials.  Exhibit 6.  
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record hearing associated with the application to property owners within 300 feet of the 

subject property, posted notice on-site, and published notice in The Olympian.  Exhibit 1, 

Staff Report, pages 1, 2, and 7; Exhibit 8; Exhibit 11.  

 

3. The City received two comments from reviewing agencies in response to its notice 

materials.  The Washington State Department of Ecology (DOE) noted that all grading 

and filling of land must utilize only clean fill and that any unused wells must be properly 

abandoned.  DOE also provided general comments about the required testing and 

notification procedures for any potential toxic contamination suspected, discovered, or 

occurring on-site and about the potential need for a Construction Stormwater General 

Permit.  The Squaxin Island Tribe commented that the project area has a high potential 

for containing cultural resources and requested that a cultural resources survey and report 

be completed for the project.  In response to the Squaxin Island Tribe’s comment, the 

City recommends a condition outlining steps that would be required if cultural resources 

are discovered during construction.  Exhibit 1, Staff Report, page 12; Exhibit 20; Exhibit 

21.     

 

State Environmental Policy Act 

4. The City Community Development Department (CDD) acted as lead agency and 

analyzed the environmental impacts of the proposal under the State Environmental Policy 

Act (SEPA), Chapter 43.21C Revised Code of Washington (RCW).  CDD reviewed the 

Applicant’s environmental checklist, and other information on file, and determined that, 

with a condition requiring the construction of a roundabout at the intersection of 93rd 

Avenue SW and Lathrop Industrial Drive, the proposal would not have a probable 

significant adverse impact on the environment.  Accordingly, CDD issued a Mitigated 

Determination of Nonsignificance (MDNS) on August 6, 2020, with a comment deadline 

of August 20, 2020, and an appeal deadline of August 26, 2020.  The same day, August 

6, 2020, the City posted notice of the MDNS on-site and mailed notice to property 

owners within 300 feet of the subject property and to affected agencies.  The City then 

published notice of the MDNS the next day.  The City did not receive any comments on 

the MDNS, and the MDNS was not appealed.  Exhibit 1, Staff Report, page 7; Exhibits 8 

through 10.      

 

Comprehensive Plan and Zoning 

5. The property is within the Southwest Tumwater Neighborhood and is designated “Light 

Industrial” under the City Comprehensive Plan.  The purpose of the Light Industrial 

designation is to “provide lands for industrial development that will allow for attraction 

of new industries and expansion of existing ones while maintaining high quality 

environment.”  City Comprehensive Plan, Land Use Element, page 44.  The Light 

Industrial designation provides for the location of a broad array of activities that include 

manufacturing, wholesale trade, and distribution.  The designation encourages grouping 

of industrial uses to provide coordinated development and sharing of facilities and 
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services.  In addition, Light Industrial areas should have controls to establish 

compatibility with surrounding non-industrial development; should protect from 

nuisances such as noise, dust, odor, vibration, and air and water pollution; and should be 

located in a manner providing access to transportation routes and where public services 

are presently available or could be easily provided during development.  City 

Comprehensive Plan, Land Use Element, page 44.  City staff reviewed the proposal and 

determined that it would be consistent with the land use element of the City 

Comprehensive Plan and with the goals and policies of the City Economic Development 

Plan.  Additionally, City staff determined that the proposal would not conflict with the 

City Strategic Plan, the City Parks and Recreation Plan, the Thurston Regional Trail Plan, 

or the Sustainable Development Plan for the Thurston Region.  Exhibit 1, Staff Report, 

pages 2 through 7; Exhibit 4.  

 

6. The property is located in the Light Industrial (LI) zoning district.  The LI zone is 

intended to: 

establish and preserve areas for industrial and other uses of such a nature 

that they do not create serious problems of compatibility with other kinds 

of land uses; to make provisions for certain kinds of commercial uses 

which are most appropriately located as neighbors of industrial uses, or 

which are necessary to service immediate needs of people in these areas; 

to ensure that retail commercial areas are encouraged within one quarter 

mile of the 93rd Avenue/Interstate 5 intersection; to provide pedestrian 

and transit orientation in these commercial areas to provide an alternative 

to driving a private automobile; and to encourage the preservation and 

provision of open space in industrial areas to ensure a desirable quality of 

life. 

Development of the individual lots would be limited to uses permitted outright in the LI 

zone under Tumwater Municipal Code (TMC) 18.24.020 or uses allowed in the LI zone 

with a conditional use permit under TMC 18.24.040, subject to the restrictions for 

property within the aquifer protection overlay, as discussed below.  Development of the 

lots would be required to comply with density regulations for the LI zone under TMC 

18.24.050.  Exhibit 1, Staff Report, page 8; Exhibit 5.   

 

7. The property is located within an aquifer protection (AQP) overlay zone.  The intent of 

the AQP overlay “is to identify, classify, and protect vulnerable and/or critical aquifer 

recharge areas within the city and urban growth area.  Protection is to be accomplished by 

controlling the use and handling of hazardous substances and uses of land that pose a 

threat to groundwater.”  TMC 18.39.010.  The AQP overlay imposes additional 

development restrictions to protect public health and safety, which are designed to 

preserve the existing and future groundwater supply.  TMC 18.39.010.  Future 

development of the lots would be subject to the AQP overlay restricted-use provisions of 

TMC 18.39.040.  Exhibit 1, Staff Report, page 8. 
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8. The property is bordered to the east by the Interstate 5 (I-5) interchange at 93rd Avenue 

SW.  Surrounding properties to the south and west are zoned LI and are developed with 

privately-owned soccer fields and various commercial and industrial facilities.  Property 

to the north consists of undeveloped forested areas.  Exhibit 1, Staff Report, pages 1, 2, 

and 9; Exhibit 3; Exhibit 5; Testimony of Chris Carlson. 

   

Critical Areas 

9. An off-site Category III wetland with a six-point habitat score is located to the northeast 

of the property, requiring a 150-foot buffer from high-intensity land uses under TMC 

16.28.170.  The Applicant’s site plans show that the required 150-foot buffer would be 

contained within a proposed tree tract (Tract C) at the northeast corner of the site.  The 

property is within the habitat range of the Mazama pocket gopher, which is listed as a 

protected species on both Washington State and Federal threatened and endangered 

species lists.  Krippner Consulting, LLC, submitted a Habitat Conservation Plan (HCP) 

on behalf of the Applicant, dated January 2016, which determined that no Mazama 

pocket gophers are known to occupy the site and that preexisting site conditions limit the 

potential for Mazama pocket gopher habitat.  The HCP noted, however, that Mazama 

pocket gophers are known to occupy adjacent properties and that there is some potential 

for Mazama pocket gophers to occupy the site in the future.  The United States Fish and 

Wildlife Service approved the Applicant’s HCP, allowing for the incidental take of 

Mazama pocket gophers on the property.  An existing critical areas notice was recorded 

against a portion of the property that was identified as a High Ground Water Hazard Area 

under the Thurston County critical areas ordinance, prior to annexation of the property by 

the City.  The City does not regulate high ground water hazard areas through its critical 

areas ordinance, and it supports relinquishing the critical areas notice from the property 

title.  City staff determined that the project is consistent with the applicable 

environmental protection ordinances.  Exhibit 1, Staff Report, pages 9 and 10; Exhibit 6; 

Exhibit 7; Exhibit 12; Exhibit 13; Exhibit 19. 

 

Trees 

10. When land clearing is performed in conjunction with a specific development proposal, 

not less than 20 percent of the trees, or not less than 12 trees per acre (whichever is 

greater), must be retained.  TMC 16.08.070.R.  Professional Forestry Services, Inc., 

prepared a tree report and plan on behalf of the Applicant, dated March 18, 2020.  The 

report determined that the Applicant would be required to retain 484 trees in conjunction 

with development of the 40.26-acre site.  The report noted that the Applicant would retain 

101 trees on-site in the proposed tree preserve Tract C.  Under TMC 16 .08.070.R.3, the 

Applicant would be required to plant at least three trees for each of the remaining 383 

trees not retained, for a total of 1,149 replacement trees.  The Applicant proposes to plant 

the 1,149 replacement trees on-site.  Exhibit 1, Staff Report, pages 8 and 9; Exhibit 6; 

Exhibit 14. 
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Stormwater 

11. Helena Gubbels submitted a drainage report on behalf the Applicant, dated June 1, 2020.  

The report determined that future development of the lots within the plat would result in 

337,700 square feet of parking and loading area, 144,700 square feet of roof area, 77,000 

square feet of new public road, and 17,850 square feet of sidewalks.  The report 

designated two basins within the plat, with the South Basin consisting of proposed Lots 1 

through 8, the proposed new public right-of-way, and proposed stormwater Tracts A and 

B, and the North Basin consisting of proposed Lots 9 through 12 and the proposed tree 

preserve Tract C.  Stormwater runoff in the South Basin would be collected via catch 

basins and conveyed to pre-settling basins and then to the infiltration pond in proposed 

Tract A.  The infiltration pond in proposed Tract A would connect to the pond in Tract B 

via a culvert beneath the proposed road to provide additional storage.  Runoff in the 

North Basin would sheet flow shallowly over pasture and infiltrate through an amended 

soil layer.  Runoff generated by future development in the North Basin would be 

addressed individually on a per-lot basis.  The Applicant would design stormwater 

facilities to fully infiltrate all stormwater runoff on-site and be in conformance with the 

City’s 2018 Drainage Design and Erosion Control Manual.  Exhibit 1, Staff Report, page 

11; Exhibit 7; Exhibit 15. 

 

Utilities and Services 

12. The Applicant would extend City water and sewer utilities and private utilities (i.e., 

power, gas, cable, and telephone) to serve the project site.  The City issued a Certificate 

of Water and Sewer Availability for the site on September 15, 2020.  Exhibit 1, Staff 

Report, page 2; Exhibit 18. 

 

Access, Parking, and Traffic 

13. Access to the proposed lots would be provided by a new public roadway connecting to 

93rd Avenue SW.  As noted above, a condition of the MDNS requires the Applicant to 

construct a roundabout at the intersection of 93rd Avenue SW and Lathrop Industrial 

Drive.  Heath and Associates, Inc., submitted a Traffic Impact Analysis (TIA) on behalf 

of the Applicant, dated January 2020, which determined that affected intersections would 

continue to operate at acceptable levels of service (LOS) with the proposed development, 

provided that certain intersection improvements are made, including construction of the 

subject roundabout and construction of a traffic signal at the intersection of 93rd Avenue 

SW and the I-5 northbound ramp.  The City Transportation Manager reviewed the TIA 

and determined that, with conditions requiring construction of the identified intersection 

improvements and the payment of traffic impact fees, the project would meet City traffic 

concurrency requirements.  Parking areas would be provided with the development of 

individual lots.  City staff reviewed the proposal and determined that, with conditions, it 

would be consistent with the goals and polices of the City Transportation Plan.  

Specifically, City staff identified the following goals and policies of the City 

Transportation Plan as relevant to the proposal: 

17

 Item 2a.



 
Findings, Conclusions, and Decision 

City of Tumwater Hearing Examiner 
I-5 Commerce Place Preliminary Plat  

No. TUM-20-0220 

 

Page 7 of 17 
 

 Establish a street and road network that provides for the safe and efficient 

movement of people and goods while supporting adopted land use goals.  [Goal 9] 

 Design and construct multimodal, context-sensitive, complete streets and roads.  

[Policy 9.a] 

 Develop an interconnected grid of local streets and roads to increase individual 

travel options and neighborhood connectivity, while improving efficient use of 

the overall transportation system.  [Policy 9.d] 

 Ensure that street, road, and bridge projects are integrated with pedestrian 

amenities in districts and neighborhoods and add lasting value to the community.  

[Policy 9.g] 

 Meet PM peak Level of Service standards.  [Policy 9.j.] 

Exhibit 1, Staff Report, pages 5 and 6; Exhibit 6; Exhibit 7; Exhibit 9; Exhibit 16; Exhibit 

17.   

 

Public Health and Safety 

14. City staff reviewed the proposal and determined that adequate provisions would be made 

for public health, safety, and general welfare, noting: 

 The Applicant proposes 9.99 acres of open space for the commercial/industrial 

subdivision, which is approximately two and a half times the minimum required 

by code.  The open space areas would contain both passive and active recreation 

elements as required by TMC 17.12.210. 

 The Applicant proposes to construct and dedicate to the City new public streets 

that would comply with the City’s current development guidelines.  The 

Applicant also proposes public right-of-way and street improvements, including 

street widening, sidewalks, bike lanes, and street illumination on 93rd Avenue 

SW along the entire abutting frontage of the property. 

 A storm drainage system complying with the City’s 2018 Drainage Design and 

Erosion Control Manual would be constructed for the site.  The Applicant 

submitted a preliminary storm drainage report that included a geotechnical 

investigation to support the preliminary design. 

 Sanitary sewer and water would be extended into the property to serve the 

proposed subdivision.  The City Public Works Department issued a water 

availability ruling indicating that the City has the ability to serve the subdivision 

with potable water. 

 Intercity Transit does not currently have a route that serves the site. 

 The site is not currently being considered by the Tumwater School District for 

their future needs. 

 Current Tumwater Fire Department facilities are adequate to service the proposed 

project. 

 The safe walking conditions required in RCW 58.17.110 are not applicable to the 

proposed commercial/industrial subdivision.  The Tumwater School District, 

however, has a policy for children walking to school.  The District currently 
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offers bus services to children attending the schools for children residing in the 

immediate vicinity of the project site. 

Exhibit 1, Staff Report, pages 11 and 12.   

 

Testimony  

15. City Permit Manager Chris Carlson testified that City staff reviewed the proposal for 

consistency with the City Comprehensive Plan, City Strategic Plan, City Economic 

Development Plan, City Parks and Recreation Plan, City Transportation Plan, Thurston 

Regional Trail Plan, and the Thurston County Region Sustainable Development Plan for 

the Thurston Region, as well as for compliance with zoning requirements, critical areas 

ordinances, and the criteria for a preliminary plat.  He described the project site and 

surrounding development.  Mr. Carlson noted that the City Transportation Manager 

reviewed the Applicant’s TIA and determined that, with two conditions, the proposal 

would meet transportation concurrency requirements.  He stated that the proposed access 

point to the property from 93rd Avenue SW would be located close to the signalized I-5 

interchange, causing difficulty with turning left into or out of the project site.  Mr. 

Carlson explained that this difficulty would be addressed by the MDNS requirement that 

the Applicant construct a roundabout at the intersection of 93
rd

 Avenue SW and Lathrop 

Industrial Drive.  He described how the City provided notice of the application and 

associated public hearing consistent with code requirements.  Mr. Carlson noted that 

there are currently no specific development plans for the individual lots and that future 

uses would be subject to the restrictions for property within the aquifer protection 

overlay.  Mr. Carlson stated that the Applicant submitted a habitat conservation plan that 

was approved by the United States Fish and Wildlife Service for the incidental take of 

protected wildlife on the property, including the Mazama pocket gopher.  He noted that 

the City annexed the property from Thurston County in June 2015 and explained that the 

County’s high groundwater hazard designations were no longer applicable to the property 

under City code.  Mr. Carlson stated that the area of the city in which the project site is 

located has high groundwater issues and that the Applicant’s storm drainage systems 

would be required to comply with the 2018 drainage design and erosion control manual, 

as well as with the Salmon Creek Drainage Basin standards.  He explained that the buffer 

for the off-site wetland would be within the proposed tree tract at the northeast of the 

property.  Mr. Carlson stated that the Applicant would plant all required replacement 

trees on-site.  Testimony of Mr. Carlson 

 

16. Project Engineer Steve Hatton testified about the proposed system for managing 

stormwater on-site, noting that all stormwater would be infiltrated on-site.  Mr. Hatton 

stated that the Applicant is aware of aquifer protection overlay restrictions as well as the 

specific requirements associated with the Salmon Creek Drainage Basin.  Testimony of 

Mr. Hatton. 
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17. Applicant John Kaufman testified about the Habitat Management Plan allowing for the 

incidental take of the Mazama pocket gopher.  He explained that the proposed tree tract 

and buffer for the off-site wetland would be protected with signage.  Mr. Kaufman agreed 

that further review by the City of protection measures for the wetland buffer area could 

occur at the site development permit stage for the development of lots 10 and 12.  

Testimony of Mr. Kaufman. 

 

Staff Recommendation 

18. Mr. Carlson testified that City staff recommends approval of the preliminary plat with 

several conditions.  Mr. Hatton testified that the Applicant concurs with the City’s 

recommendations.  Exhibit 1, Staff Report, pages 12 through 17; Testimony of Mr. 

Carlson; Testimony of Mr. Hatton.  

 

CONCLUSIONS 

Jurisdiction 

The Hearing Examiner has authority to hear and decide applications for preliminary plats.  The 

Hearing Examiner may grant, deny, or grant with such conditions, limitations, modifications, and 

restrictions as the Hearing Examiner finds necessary to make the application compatible with 

applicable laws and regulations, including but not limited to compatibility with the environment, 

the Comprehensive Plan, other official policies and objectives, and land use regulatory 

enactments.  TMC 2.58.090.A; TMC 2.58.130.A.2. 

Criteria for Review 

The Hearing Examiner shall inquire into the public use and interest proposed to be served by the 

establishment of the proposed land division.  TMC 17.14.040.A.  Under TMC 17.14.040.A, the 

Hearing Examiner shall determine:  

 

if appropriate provisions are made for, but not limited to, the public health, safety 

and general welfare, for open spaces, drainage ways, streets or roads, alleys, other 

public ways, other grounds, transit stops, potable water supplies, sanitary wastes, 

parks and recreation playgrounds, schools and school grounds, fire protection and 

other public facilities, and shall consider all other relevant facts, including the 

physical characteristics of the site, and determine whether the public interest will 

be served by the land division.  Further, consideration shall be given for sidewalks 

and other planning features that assure safe walking conditions for students who 

only walk to and from school.  

 

If the Hearing Examiner finds that the proposed division of land makes appropriate provisions, 

and makes written findings to that effect, then it shall be approved.  If the Hearing Examiner 

finds that the proposed land division does not make such appropriate provisions or that the public 

use and interest will not be served, then the Hearing Examiner shall disapprove the proposed 

division of land.  TMC 17.14.040.A.   
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Dedication of land, provision of public improvements to serve the land division, and/or payment 

of impact fees allowed by state law, to any public body, may be required as a condition of land 

division approval.  The Hearing Examiner shall not, as a condition of approval, require an 

Applicant to obtain a release from damages from other property owners.  The Hearing Examiner 

shall consider the physical characteristics of a proposed land division site, and may disapprove a 

proposed division because of flood, inundation, or wetland conditions.  Construction of 

protective improvements may be required as a condition of approval.  TMC 17.14.040.B, .040.C, 

and .040.D.   

 

The subdivision provisions of the Tumwater Municipal Code are substantially similar to RCW 

58.17.110(2), which provides: 

 

A proposed subdivision and dedication shall not be approved unless the city, 

town, or county legislative body makes written findings that: (a) Appropriate 

provisions are made for the public health, safety, and general welfare and for such 

open spaces, drainage ways, streets or roads, alleys, other public ways, transit 

stops, potable water supplies, sanitary wastes, parks and recreation, playgrounds, 

schools and schoolgrounds and all other relevant facts, including sidewalks and 

other planning features that assure safe walking conditions for students who only 

walk to and from school; and (b) the public use and interest will be served by the 

platting of such subdivision and dedication.  If it finds that the proposed 

subdivision and dedication make such appropriate provisions and that the public 

use and interest will be served, then the legislative body shall approve the 

proposed subdivision and dedication. 

 

The criteria for review adopted by the Tumwater City Council are designed to implement the 

requirement of Chapter 36.70B RCW to enact the Growth Management Act.  In particular, RCW 

36.70B.040 mandates that local jurisdictions review proposed development to ensure consistency 

with City development regulations, considering the type of land use, the level of development, 

infrastructure, and the characteristics of development.  RCW 36.70B.040. 

 

Conclusions Based on Findings 

1. With conditions, the preliminary subdivision would make appropriate provisions 

for the public health, safety, and general welfare and for open spaces, drainage 

ways, streets or roads, alleys, other public ways, transit stops, potable water 

supplies, sanitary wastes, parks and recreation, playgrounds, and schools and school 

grounds.  The property is designated Light Industrial under the City Comprehensive 

Plan, which provides for the location of a broad array of manufacturing, wholesale trade, 

and distribution activities.  City staff reviewed the Applicant’s proposal and determined 

that it would be consistent with the City Comprehensive Plan.  The Hearing Examiner 

concurs with City staff’s determination.  The property is zoned Light Industrial (LI), 
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which provides for a broad range of permitted commercial and industrial uses.  The 

property is located within the aquifer protection (AQP) overlay, which imposes certain 

development restrictions designed to protect the groundwater supply.  There are currently 

no specific plans for development of the individual lots within the proposed plat.  Future 

development of the lots would be limited to uses permitted outright in the LI zone or uses 

allowed in the LI zone with a conditional use permit, subject to AQP overlay restrictions.   

 

The Applicant’s site plans show that the required 150-foot buffer from the Category III 

wetland located off-site to the northeast of the property would be contained within the 

proposed tree preserve Tract C.  The Applicant would provide signage to protect the 

buffer, and the City would review whether additional protection measures, such as 

fencing, would be appropriate with the development of lots 10 and 12, which are located 

adjacent to the tree preserve Tract C.  The Applicant submitted a Habitat Conservation 

Plan that was approved by the United States Fish and Wildlife Service, allowing for the 

incidental take of the protected Mazama pocket gopher on the property.  The Applicant’s 

tree report and plan demonstrates that the proposal would comply with tree retention and 

replacement requirements.  The Applicant would design stormwater facilities to fully 

infiltrate all stormwater runoff on-site and to be in conformance with the City 2018 

Drainage Design and Erosion Control Manual.  The City issued a Certificate of Water 

and Sewer Availability for the site, and the Applicant would extend City and private 

utilities necessary to serve the property.  Access to the property would be provided by a 

new public roadway connecting 93rd Avenue SW.  The City Transportation Manager 

reviewed the Applicant’s Traffic Impact Analysis and determined that, with conditions 

requiring construction of a roundabout at the intersection of 93rd Avenue SW and 

Lathrop Industrial Drive; construction of a traffic signal at the intersection of 93rd 

Avenue SW and the Interstate 5 northbound ramp; and the payment of traffic impact fees, 

the project would meet City concurrency requirements.  City staff determined that the fire 

department facilities are adequate to service the property.  City staff also determined that 

the safe walking conditions of RCW 58.17.110 are not applicable to the 

commercial/industrial project but noted that the Tumwater School District currently 

offers bus services for children residing in the immediate vicinity of the property.  

Conditions, as detailed below, are necessary to ensure that the proposal would comply 

with all local, state, and federal requirements related to development of a preliminary plat 

and to ensure that the proposal meets all criteria for plat approval.  Findings 1, 3, 5 – 18.    

 

2. With conditions, the proposed subdivision would be consistent with development 

regulations, considering land use type, development level, infrastructure, and 

development characteristics, such as development standards, as required by 

Chapter 58.17 RCW and Title 17 TMC.  The City provided reasonable notice and 

opportunity to comment on the proposed preliminary plat.  The City received two agency 

comments on the proposal.  The Washington State Department of Ecology (DOE) 

provided general comments regarding the use of clean fill, abandonment of unused wells, 
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testing and notification procedures related to the discovery of toxic contamination, and 

the requirement for a Construction Stormwater General Permit.  The Squaxin Island 

Tribe commented that the property has a high potential for containing cultural resources 

and requested a cultural resources survey and report for the project.  Conditions are 

necessary to ensure that the Applicant obtains a Construction Storm Water General 

Permit from DOE; that the Applicant utilize only clean fill material; that the Applicant 

suspend construction and notify DOE if any contaminated soils are encountered during 

construction and that any unused water wells on the site are abandoned in accordance 

with DOE requirements; and that the Applicant suspend construction activity and notify 

the City, the Washington State Department of Archaeology, and affected tribal nations if 

archeological artifacts are encountered during construction.  Environmental impacts of 

the proposal were considered, as required by SEPA, and the City Community 

Development Department issued an MDNS for the proposal.  The MDNS requires the 

Applicant to construct a roundabout at the intersection of 93rd Avenue SW and Lathrop 

Industrial Drive.  The MDNS was not appealed.  The preliminary plat would provide for 

commercial and industrial development opportunities consistent with applicable 

development regulations.  City staff determined that, with conditions, the proposal would 

be consistent with all applicable City, county, and state requirements, including the 

applicable Comprehensive Plan, municipal code, and development standards.  The public 

interest would be served by the platting of the subdivision.  As noted above in Conclusion 

1 and as detailed below, conditions are necessary to ensure that the proposal meets all 

criteria required for plat approval.  Findings 1 – 18. 

 

DECISION 

Based on the preceding findings and conclusions, the request for a preliminary plat to subdivide 

four parcels totaling 40.26 acres into 12 commercial/industrial lots, three storm water tracts, and 

one tree tract within the 2700 block of 93rd Avenue SW is APPROVED, with the following 

conditions:
2
 

 

1. Storm water from impervious surfaces associated with the project shall be managed in 

accordance with the City of Tumwater 2018 Storm Drainage Manual and the Salmon 

Creek Drainage Basin Standards. 

 

2. Erosion and sediment control measures that comply with the City of Tumwater 2018 

Storm Drainage Manual shall be implemented during construction of the project to 

prevent sediment laden runoff from entering surface waters. 

 

                                                             
2 Conditions include legal requirements applicable to all developments as well as requirements designed to 

mitigate the specific impacts of this development. 
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3. A Site Development/Grading Permit shall be obtained from the City for grading, street, 

sidewalk and utility construction, tree removal and construction of storm drainage 

facilities. 

 

4. Should contaminated soils be encountered during construction, all of the following shall 

apply: 

A. Construction activity shall be immediately suspended; 

B. The contractor shall immediately notify the Washington State Department of 

Ecology;  

C. Contaminated materials shall be properly handled, characterized, and   disposed 

of consistent with applicable regulations. 

 

5. Should archeological artifacts be encountered during construction, all of the following 

shall apply: 

 A. Construction activity shall be immediately suspended; 

B. The contractor shall immediately notify the City of Tumwater Community 

Development Department; 

C. The contractor shall immediately notify the Washington State Department of 

Archaeology and Historic Preservation; and 

D. The contractor shall immediately notify potentially affected tribal nations 

including, but not limited, to the Squaxin Island Tribe, Chehalis Tribe, and 

Nisqually Tribe. 

 

6. Fill for the project shall be clean material, void of solid waste or organic debris.   

 

7. Disposal of construction debris and overburden associated with construction and grading 

activity that is not suitable for fill is required to be disposed of at an approved location.  

 

8. The Applicant shall secure a National Pollutant Discharge Elimination System 

(NPDES) Construction Storm Water General Permit from the Washington State 

Department of Ecology. 

 

9. The proposed public streets within the subdivision shall comply with the Tumwater 

Development Guide design requirements in place at the time the preliminary plat 

application was vested.  The public streets shall be dedicated to the City of Tumwater.   

 

10. The north/south access road into the project shall be aligned in the manner shown on 

the preliminary plat map for future extension to abutting properties to the west.   

 

11. Street frontage improvements including curb and gutter, sidewalk, landscape strip, bike 

lane, street illumination, and storm drainage facilities complying with the design 

requirements of the Tumwater Development Guide shall be constructed along the 
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property frontage on 93rd Avenue SW.  Additional right-of-way shall be dedicated to 

contain the improvements. 

 

12. The City’s water and sewer utilities shall be extended to serve the needs of the 

subdivision.  The utility extensions shall be in accordance with the Tumwater 

Development Guide requirements in place at the time the preliminary plat application 

was vested.  All necessary right-of-way and/or easements will need to be dedicated. 

 

13. The minimum fire flow requirement for the project shall be in accordance with the 

International Fire Code Appendix B, Section B105.  The system shall also be designed 

for a maximum velocity of 8 feet per second. 

 

14. A separate permit and engineered design is required for all retaining walls on-site if the 

height of the wall is over 4 feet measured from the bottom of the footing or if the wall 

is supporting a surcharge. 

 

15. A final geotechnical engineering report shall be submitted for the grading and site 

work.  The report shall include conclusions and recommendations for grading 

procedures, soil design criteria for structures or embankments required to accomplish 

the proposed grading and recommendations and conclusions regarding the site 

geology. 

 

 All grading and filling work shall be conducted in accordance with the approved soils 

report.  Compaction testing of the soils under the building foundations and utility 

trenches shall be verified by the geotechnical engineer of record and the WABO 

Registered special inspector. 

 

16. Fire hydrants shall be provided at all intersections and in accordance with the 

International Fire Code Appendix C for spacing along the internal street. 

 

17. All water wells on the site shall be abandoned in accordance with Washington State 

Department of Ecology requirements.  Abandonment reports shall be submitted to the 

Department of Ecology Water Resource Program. 

 

18. If contamination of the site is suspected or discovered, testing of the contaminated 

media must be conducted.  If contamination is apparent or revealed by testing, the 

Department of Ecology Toxic Cleanup program shall be notified. 

 

19. If applicable, all septic systems on the property shall be abandoned in accordance with 

Thurston County Environmental Health requirements.  A permit shall be obtained for 

each separate system that will be abandoned. 
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20. The project proponent shall be responsible for providing the City with all costs associated 

with the installation of water, sewer, street, and storm drainage systems that are dedicated 

to the City of Tumwater. 

 

21. All engineering designs and construction will need to be in accordance with the City of 

Tumwater's Development Guide and WSDOT standards. 

 

22. All street construction, utility installation, and storm drainage work require engineered 

plans certified by a professional engineer licensed to practice in the State of Washington.  

The plans shall be submitted for review and approved by the City. 

 

23. Any public or private utility relocation necessary to construct the project is the sole 

responsibility of the project proponent. 

 

24. The Applicant is required to submit a performance surety and surety agreement prior to 

release of the Site Development/Grading Permit to ensure successful completion of the 

required public improvements.  The amount of the surety shall be 150 percent of the 

Applicant’s engineer’s estimate of completing the required public improvements. 

 

25. The Applicant shall be responsible for the maintenance and timely repair of all public 

improvements for a period of 30 months following final certification by the City and shall 

submit a surety and surety agreement for maintenance equal in value to fifteen (15) 

percent of the total value of the required public improvements certified by the Public 

Works Department. 

 

26. Maintenance of the on-site storm water system will be the responsibility of the project 

proponent, their successors or assigns.  A storm water maintenance agreement will be 

recorded against the property prior to or concurrent with final plat approval. 

 

27. Sanitary sewer is required to be extended to serve the project.   

 

28. A water main is required to be extended to serve the project. 

 

29. Backflow prevention is required on all irrigation services in accordance with the AWWA 

Cross Connection Control Manual. 

 

30. A landscape and irrigation plan must be submitted for the proposed street planter strips, 

proposed open space tracts, and the storm water facilities showing proposed plantings, 

tree types and heights, and other vegetation.  Street trees are required to be installed along 

93rd Avenue SW and the proposed interior public street in accordance with the 

Tumwater Development Guide and Comprehensive Street Tree Plan.  This plan must be 

submitted and approved prior to final plat approval. 
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31. The maximum coverage for impervious surface for each lot created shall be 85 percent of 

the total area of the lot. 

 

32. Impact fees for transportation impacts for businesses locating in the subdivision will be 

collected as building permits are issued.  The impact fees will be in accordance with the 

most current fee resolution adopted by the City at the time of vesting of the building 

permit applications. 

 

33. An integrated pest management plan approved by Thurston County Environmental 

Health must be submitted to the City of Tumwater prior to final plat approval. 

 

34. All legal descriptions on documents submitted to the City must be accompanied with an 

appropriate drawing that the City can use to verify the legal description. 

 

35. The Professional Land Surveyor responsible for the surveying of the project must obtain 

a permit from Department of Natural Resources before any existing monuments are 

disturbed. 

 

36. The Applicant must maintain a current Plat Name Reservation Certificate approved by 

the Thurston County Auditor. 

 

37. Property taxes must be paid in full for the current year, including any advance and 

delinquent taxes, before a Final Plat can be recorded. 

 

38. In order to comply with the City’s Tree Protection and Replacement Standards, a 

minimum of 1,149 replacement trees must be planted on the site.  The replacement trees 

must be planted in the proposed tree protection open spaces on the project site, tract D, 

shown on the Preliminary Plat Map.  The size of the tree protection open space area(s) 

associated with the project is required to be a minimum of 5 percent of the buildable area 

of the site. 

 

39. A Property Owner Association is required to be formed for the project.  Prior to final plat 

approval, the project proponent shall supply the City with copies of the grantee 

organization’s articles of incorporation and bylaws, and with evidence of a binding 

commitment to convey.  The articles of incorporation shall provide that membership in 

the organization shall be appurtenant to ownership of land in the land division, that the 

corporation is empowered to assess such land for costs of construction and maintenance 

of the improvements and property owned by the corporation, and that such assessments 

shall be in lien upon the land. 
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40. To comply with the City’s Mitigated Determination of Nonsignificance and the 

Transportation Concurrency Ruling issued by the City’s Transportation Manager, the 

Applicant shall be required to construct a modern roundabout able to accommodate semi-

truck traffic at the intersection of 93rd Avenue SW and Lathrop Industrial Drive. 

 

41. The Applicant shall be required to get the Critical Areas Buffer Notice Recorded under 

Thurston County Auditor’s File Numbers 3796189 and 3795844 relinquished prior to 

recording the final plat document.  The Auditor’s file number for the relinquishment 

document shall be noted on the final plat document. 

 

42. The City may, in its discretion, determine whether additional protective measures, such 

as fencing, for the wetland buffer within tree preserve Tract C would be appropriate with 

its review of site development permit applications associated with lots 10 and 12. 

 

 

DECIDED this 14
th

 day of October 2020. 

       

 

       ANDREW M. REEVES 

       Hearing Examiner  

       Sound Law Center 

 

28

 Item 2a.



BEFORE THE HEARING EXAMINER
FORTHECITYOFTUMWATER

IntheMatter oftheApplication of ) No. TUM-22-0044

Chris Carlson, Hatton Godat Pantier, on ) I-5Commerce PlacePreliminary Plat
behalfofJohnKaufman, Kaufman   ) Alteration
RealEstate, LLC   )  

ForApproval ofaPreliminary Plat ) FINDINGS, CONCLUSIONS,  
Substantial Alteration )  ANDDECISION

SUMMARY OFDECISION
Therequest forapreliminary platalteration toreduce theminimum number ofreplacement trees
required tobeplanted on-sitefrom1,149to363, imposed asacondition ofthepreviously
approved preliminary plat (No. TUM-20-0220), which allowed forthesubdivision offour
parcels totaling 40.26acres into12commercial/industrial lots, stormwater tracts, andonetree
tract, within the2700blockof93rdAvenue SW, isAPPROVED.  Conditions arenecessary to
address specific impacts oftheproposal.     

SUMMARY OFRECORD
Hearing Date:  
TheHearing Examiner heldanopen record hearing ontherequest onMarch 14, 2022, using
remote access technology.  

Testimony:  
Thefollowing individuals provided testimony under oathattheopen record hearing:   

Tami Merriman, CityPermit Manager
Chris Carlson, Applicant Representative

Exhibits:   
Thefollowing exhibits wereadmitted intotherecord:  

1.  StaffReport, dated March 29, 2022
2.  Preliminary PlatApplication, dated December 20, 2021, withProject Narrative Summary
3.  SiteAerial Photograph Map, datedMarch 22, 2022
4.  Amended Preliminary PlatMap, dated December 20, 2021
5.  Certification ofPublic Notice, dated March 29, 2022
6.  NoticeofApplication, dated February 3, 2022, with Amended Preliminary PlatMapand

Project Narrative Summary
7.  Comment fromNisqually Indian Tribe, dated February 14, 2022
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8. TreePlan, Professional Forestry Services, Inc., dated March 18, 2020
9. Revised TreePlan, Professional Forestry Services, Inc., dated November 23, 2021
10. Revised TreeTract Landscape Plan, revised November 22, 2021
11. Mitigated Determination ofNonsignificance, dated August 6, 2020
12. StaffReport (No. TUM-20-0220), datedSeptember 21, 2020
13. - 20-0220), dated

October 14, 2020
14. Approved CivilPlans (48Sheets), approved June18, 2021

TheHearing Examiner enters thefollowing findings andconclusions based upon theadmitted
testimony andexhibits:  

FINDINGS
Background

1. OnOctober 14, 2020, theHearing Examiner issued adecision approving therequest fora
preliminary plattosubdivide fourparcels totaling 40.26acres into12
commercial/industrial lots, stormwater tracts, andatreepreservation tract, with
associated improvements thatwould include mass grading foranewpublic roadway,  
frontage improvements along 93rdAvenue SW, utility extensions, stormwater

1management systems, andstreet lighting.  Inapproving therequest, theHearing
Examiner concluded that, withconditions, theproposed preliminary platwould comply
withallapplicable CityofTumwater (City) development regulations andwould satisfy
allCityandstatecriteria forsubdivision approval, including criteria requiring thata
preliminary subdivision make appropriate provisions forthepublic health, safety, and
general welfare andforopen spaces, drainage ways, streets orroads, alleys, other public
ways, transit stops, potable water supplies, sanitary wastes, parks andrecreation,  
playgrounds, andschools andschool grounds.  Tumwater Municipal Code (TMC)  
17.14.040; Revised CodeofWashington (RCW) 58.17.110(2).  Exhibit 1, StaffReport,  
pages1and2; Exhibit 13.  

2. finding (Finding 10)  

When landclearing isperformed inconjunction withaspecific
development proposal, not less than20percent ofthetrees, ornot less
than12trees peracre (whichever isgreater), mustberetained.  TMC
16.08.070.R.  Professional Forestry Services, Inc., prepared atreereport
andplanonbehalf oftheApplicant, dated March 18, 2020.  Thereport
determined that theApplicant would berequired toretain 484trees in
conjunction withdevelopment ofthe40.26-acresite.  Thereport noted

1Thefindings
incorporated inthisdecision, assupplemented and/orrevised bythefindings andconclusions setforth
herein.  Exhibit 13.  
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that theApplicant would retain 101trees on-siteintheproposed tree
2\] preserve TractC.  Under TMC16.08.070.R.3, theApplicant would be

required toplantatleast three trees foreachoftheremaining 383treesnot
retained, foratotalof1,149replacement trees.  TheApplicant proposes to
plant the1,149replacement trees on-site.  

Exhibit 1, StaffReport, page2; Exhibit 8; Exhibit 13.  

3. Toensure that theproposed

decision imposed thefollowing condition (Condition 38):  
cement

Standards, aminimum of1,149replacement treesmustbeplanted onthe
site.  Thereplacement treesmustbeplanted intheproposed tree
protection open spaces ontheproject site, tractD, shown onthe
Preliminary PlatMap.  Thesizeofthetreeprotection open spacearea(s)  
associated with theproject isrequired tobeaminimum of5percent ofthe
buildable areaofthesite.  

Exhibit 1, StaffReport, pages2and5; Exhibit 13.  

4. After theHearing Examiner issued thedecision approving therequested preliminary plat,  
theproject proponent determined that theproposed stormwater facilities would needtobe
relocated duetohighgroundwater conditions.  Theproject proponent therefore requested
toswap theproposed locations ofthestormwater facilities andLot8, aswellastomake
minor changes totheindividual lotsizes, which theCityadministratively approved on
June18, 2021.  Exhibit 1, StaffReport, page2; Exhibit 14.    

5. OnNovember 29, 2021, theproject proponent contacted theCityandstated that the
March 18, 2020, treereport prepared byProfessional Forestry Services, Inc., forthe
approved preliminary plathadincorrectly determined that theproject would berequired
toplant1,149replacement treeson-siteunder thethree-to-onereplacement ratio
requirement ofTMC16.08.070.R.3.  Asdiscussed indetail later inthisdecision, the
project proponent nowasserts that theproject isrequired toplantonlyaminimum of363
replacement treeson-sitepursuant toTMC16.08.070.R4, which provides:  Insituations
where aparcel oflandtobedeveloped doesnotmeet theretention standards above inan
undeveloped state, theapplicant shallberequired toreforest thesitetomeet the
applicable standard outlined above ata1:1ratioasacondition ofproject approval Site
infrastructure associated with theprevious preliminary platapproval iscurrently under
construction andisnearly complete.  Exhibit 1, StaffReport, pages2, 5, and6; Exhibit 9;  
Exhibit 10.     

2Theproposed treetractwaslabeled asTractCintheoriginal treereport andplanbutwaslaterchanged to
TractD.  Exhibit 8; Exhibit 9.  
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Application andNotice
6. ChrisCarlson, ofHatton Godat Pantier, onbehalf ofJohnKaufman, ofKaufman Real

Estate, LLC (Applicant), requests approval ofapreliminary platalteration toamend the
treeretention andreplacement analysis andcondition imposed aspartoftheprevious,  

reflect theupdated lotconfiguration changes administratively approved bytheCityon
June18, 2021.  TheApplicant does notrequest anyotherchanges tothepreviously
approved preliminary plat.  Theproperty islocated within the2700blockof93rdAvenue

3SW.  Exhibit 1, StaffReport, page1; Exhibits 2through 4; Exhibit 6; Exhibit 7.  

7. TheCitydetermined that theapplication wascomplete onJanuary 31, 2022.  On
February 3, 2022, theCityprovided notice oftheapplication bymailing notice to
property owners within 300feetofthesubject property andtoreviewing agencies,  
posting notice atthesubject property andontheCitywebsite, andpublishing notice in
TheOlympian.  Notice materials provided thatcomments ontheproposal should be
submitted byFebruary 18, 2022.  OnApril1, 2022, theCityprovided notice oftheopen
record hearing associated with theapplication bymailing notice toproperty owners
within 300feetofthesubject property, posting notice atthesubject property andonthe
Citywebsite, andpublishing notice inTheOlympian.  Exhibit 1, StaffReport, pages2
and3; Exhibit 5; Exhibit 6.   

8. TheCitydidnotreceive anycomments ontheproposal frommembers ofthepublic.  The
Nisqually Indian Tribe submitted acomment noting thatithasnospecific concerns about
theproposal.  Exhibit 1, StaffReport, page3; Exhibit 7.      

State Environmental Policy Act
9. heCityCommunity

Development Department (CDD) acted aslead agency andanalyzed theenvironmental
impacts oftheoriginal preliminary platproposal under theState Environmental Policy
Act (SEPA), Chapter 43.21CRevised Code ofWashington (RCW).  CDD reviewed the

ist, andother information onfile, anddetermined that,  
withacondition requiring theconstruction ofaroundabout attheintersection of93rd
Avenue SWandLathrop Industrial Drive, theproposal would nothaveaprobable
significant adverse impact ontheenvironment.  Accordingly, CDD issued aMitigated
Determination ofNonsignificance ( MDNS) onAugust 6, 2020, whichwasnotappealed.   
Citystaff reviewed thecurrent request toamend thepreviously approved preliminary plat
anddetermined thatadditional environmental review would notberequired andthat the
findings, conclusions, andmitigation requirement oftheAugust 6, 2020, MDNS remain
thesame.  Exhibit 1, StaffReport, pages3and6; Exhibit 11; Exhibit 13.       

3Theproperty isidentified byTaxAssessor Parcel Nos. 12716420000, 12716340100, 12716340102, and
12716340101.  Exhibit 1, StaffReport, page1.  Alegaldescription oftheproperty isincluded withthe
amended preliminary platmap.  Exhibit 4.   
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Comprehensive PlanandZoning
10. CityComprehensive Planandis

zoned Light Industrial (LI).   
andanalys
andcompliance withapplicable provisions

replacement requirements, theApplicant does notrequest anysubstantial changes tothe
previously approved preliminary plat thatwould require theHearing Examiner torevisit

retention andreplacement requirements.  Exhibit 13.  

TreeRetention andReplacement
11. When landclearing isperformed inconjunction withaspecific development proposal,  

not lessthan20percent ofthetrees, ornot less than12treesperacre (whichever is
greater), must beretained.  TMC16.08.070.R.  Asnotedabove, Professional Forestry
Services, Inc., prepared atreereport andplanfortheoriginal proposal, dated March 18,  
2020, which determined that theApplicant would berequired toretain 484trees in
conjunction withdevelopment ofthe40.26-acresite.  Thereport noted that theApplicant
would retain 101treeson-sitewithin aproposed treetractanddetermined that, under
TMC16.08.070.R.3, theApplicant would berequired toplantaminimum ofthree trees
foreachoftheremaining 383treesnotretained, foratotalof1,149replacement trees.    

TheMarch 18, 2020, treereport andplandidnot, however, include ananalysis ofthe
totalnumber ofexisting treesontheproject siteinitsundeveloped condition.   
Professional Forestry Services, Inc., prepared arevised treereport andplan, dated
November 23, 2021, which determined that theproperty contained approximately 351
trees initsundeveloped condition andnoted that theApplicant nowproposes toretain

4121treeswithin theproposed treetract.  Because thetotalnumber oftreesonthe
property initsundeveloped condition islessthan the484trees required toberetained, the
revised report determined that theApplicant would berequired toreplant only363
replacement treeson-siteunder TMC16.08.070.R.4, which Insituations
where aparcel oflandtobedeveloped doesnotmeet theretention standards above inan
undeveloped state, theapplicant shallberequired toreforest thesitetomeet the

4Ofthe121trees proposed forretention, only90haveasufficient diameter sizetomeet thestandard fora
retention treeunder TCC 16.08.070.R.1.a, buttheremaining 31treeshaveasufficient diameter sizeto
meet thestandard forareplacement treeunder TCC16.08.070.R.3.a.  CityPermit Manager TamiMerriman
testified atthehearing that theApplicant andCitystaff agree thatitwould notmake sense todisturb and
require newtreereplacement plantings within theproposed treetractwhen theexisting 31treeswithin the
proposed tractwould meet thereplacement treestandard and, therefore, itisappropriate forthese 31trees
tocount toward thetreeretention/replacement requirement.  Exhibit 9; Testimony ofMs. Merriman.    
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applicable standard outlined above ata1:1ratioasacondition ofproject approval
Applicant proposes toplantaminimum of363replacement treeson-siteinaccord with
thisrequirement.  Exhibit 1, StaffReport, pages2through 6; Exhibits 8through 10;  
Exhibit 13.   

Testimony
12. CityPermit Manager Tami Merriman testified generally about theproposal andhowit

would meet thecriteria forpreliminary platapproval.  Shestated that theApplicant
requests preliminary platapproval toamend acondition ofthepreviously approved
preliminary plat related totheminimum number ofreplacement trees thatwould be
required tobeplanted on-site.  Ms. Merriman noted that, after theoriginal preliminary
platproposal wasapproved, theApplicant determined that thenumber ofexisting trees
ontheproject siteinitsundeveloped condition was lessthanthenumber oftrees required
toberetained ontheproperty under theCitycode, which triggered acodeprovision
requiring treeretention andreplacement atonlyaone-to-oneratio rather thanatathree- 
to-oneratio.  Sheexplained
preliminary plat toreflect thecorrect treeretention andreplacement ratioconstitutes a
substantial alteration requiring resubmission ofthepreliminary plat request andHearing
Examiner approval.  Ms. Merriman stressed, however, thattheonlysubstantial change to
thepreviously approved preliminary plat relates tothistreeretention andreplacement
requirement and, therefore, theHearing Examiner may relyon, andneednotrevisit, the
analysis andconditions oftheprevious decision asitrelates toother aspects ofthe
proposal.  Testimony ofMs. Merriman.    

13. Applicant Representative Chris Carlson testified that theApplicant agrees withCity
staff
testimony.  Hestated that theApplicant hascompleted construction oftheroundabout at
theintersection of93rdAvenue SWandLathrop Industrial Drive, asrequired bythe
MDNS.  Mr. Carlson noted that theCityhadpreviously approved aminor alteration to
thepreviously approved preliminary plattoallow relocation ofproposed stormwater
facilities duetohighgroundwater conditions.  Testimony ofMr. Carlson

StaffRecommendation
14. Ms. Merriman testified thatCitystaff recommends approval ofthepreliminary platwith

conditions.  Mr. Carlson testified that theApplicant understands andwould comply with
Citystaff Exhibit 1, StaffReport, pages6and7; Testimony ofMs.  
Merriman; Testimony ofMr. Carlson.   

CONCLUSIONS
Jurisdiction

TheHearing Examiner hasauthority tohearanddecide applications forpreliminary plats.  The
Hearing Examiner maygrant, deny, orgrantwithsuchconditions, limitations, modifications, and
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restrictions astheHearing Examiner findsnecessary tomake theapplication compatible with
applicable lawsandregulations, including butnot limited tocompatibility with theenvironment,  
theComprehensive Plan, other official policies andobjectives, and landuseregulatory
enactments.  TMC2.58.090.A; TMC2.58.130.A.2.  

Criteria forReview
TMC17.14.110governs proposals that include changes, alterations, ordeletions ofapproved
preliminary plats andprovides:  

Once thepreliminary land division maphasbeenapproved, itshallnotbealtered
unless approved byboth thedepartment ofcommunity development andpublic
works department.  Ifthealteration isfelttobeofasubstantial nature bythe
community development andpublic works departments, then thelanddivision
shallberesubmitted inaccordance with theprocedures forpreliminary division
approval.  

Because theCityhasdetermined thattheproposal would constitute asubstantial alteration toa
previously approved preliminary plat, theHearing Examiner must review therequest under the
criteria governing preliminary platapproval, asdescribed below.  

TheHearing Examiner shall inquire intothepublic useandinterest proposed tobeserved bythe
establishment oftheproposed land division.  TMC17.14.040.A.  Under TMC17.14.040.A, the
Hearing Examiner shall determine:   

ifappropriate provisions aremade for, butnot limited to, thepublic health, safety
andgeneral welfare, foropen spaces, drainage ways, streets orroads, alleys, other
publicways, other grounds, transit stops, potable water supplies, sanitary wastes,  
parks andrecreation playgrounds, schools andschool grounds, fireprotection and
other public facilities, andshall consider allother relevant facts, including the
physical characteristics ofthesite, anddetermine whether thepublic interest will
beserved bythelanddivision.  Further, consideration shallbegiven forsidewalks
andother planning features thatassure safewalking conditions forstudents who
onlywalk toandfromschool.   

IftheHearing Examiner finds that theproposed division oflandmakes appropriate provisions,  
andmakes written findings tothateffect, thenitshall beapproved.  IftheHearing Examiner
finds that theproposed landdivision doesnotmake suchappropriate provisions orthat thepublic
useandinterest willnotbeserved, thentheHearing Examiner shall disapprove theproposed
division ofland.  TMC17.14.040.A.    

Dedication ofland, provision ofpublic improvements toserve thelanddivision, and/orpayment
ofimpact feesallowed bystate law, toanypublic body, mayberequired asacondition ofland
division approval.  TheHearing Examiner shallnot, asacondition ofapproval, require an
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Applicant toobtain arelease fromdamages fromother property owners.  TheHearing Examiner
shall consider thephysical characteristics ofaproposed landdivision site, andmaydisapprove a
proposed division because offlood, inundation, orwetland conditions.  Construction of
protective improvements mayberequired asacondition ofapproval.  TMC17.14.040.B, .040.C,  
and .040.D.    

Thesubdivision provisions oftheTumwater Municipal Code aresubstantially similar toRCW
58.17.110(2), which provides:  

Aproposed subdivision anddedication shallnotbeapproved unless thecity,  
town, orcounty legislative bodymakes written findings that: (a) Appropriate
provisions aremade forthepublic health, safety, andgeneral welfare andforsuch
open spaces, drainage ways, streets orroads, alleys, other public ways, transit
stops, potable water supplies, sanitary wastes, parks andrecreation, playgrounds,  
schools andschoolgrounds andallother relevant facts, including sidewalks and
other planning features thatassure safewalking conditions forstudents whoonly
walk toandfromschool; and (b) thepublic useandinterest willbeserved bythe
platting ofsuchsubdivision anddedication.  Ifitfinds that theproposed
subdivision anddedication make suchappropriate provisions andthat thepublic
useandinterest willbeserved, thenthe legislative body shall approve the
proposed subdivision anddedication.  

Thecriteria forreview adopted bytheTumwater CityCouncil aredesigned toimplement the
requirement ofChapter 36.70BRCWtoenact theGrowth Management Act.  Inparticular, RCW
36.70B.040mandates that local jurisdictions review proposed development toensure consistency
withCitydevelopment regulations, considering thetypeoflanduse, thelevelofdevelopment,  
infrastructure, andthecharacteristics ofdevelopment.  RCW36.70B.040.  

Conclusion Based onFindings
Withconditions, therequested alteration tothepreviously approved preliminary plat
would meetallapplicable Cityandstatecriteria forthesubdivision oflandunderTMC
17.14.040.AandRCW 36.70B.040.  The
preliminary platonOctober 14, 2020, fully addressed andanalyzed theoriginal proposal to
subdivide fourparcels totaling 40.26acres into12commercial/industrial lots, stormwater tracts,  
andonetreetractandconcluded that, withconditions, itwould meetallapplicable Cityandstate
criteria forpreliminary platapproval.  TheCity laterapproved through itsadministrative process
aminor alteration totheapproved preliminary plattoallow fortheproposed locations of
stormwater facilities andLot8tobeswapped, duetohighgroundwater conditions on-site, andto
allow forother minor changes totheindividual lotsizes.    

Thecurrent request foranalteration tothepreviously approved preliminary plat requires onlya
ionandreplacement requirements inlightofnewinformation
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regarding thenumber ofexisting treesontheproperty initsundeveloped condition.  Therefore,  
theHearing Examiner doesnotreanalyze theproposal with respect toother applicable
requirements forapreliminary platand, instead, reliesontheprevious decision toconclude that,  
withtheconditions included therein andincorporated inthisdecision, theproposed preliminary
platcontinues tosatisfy thesubdivision criteria.  

Regarding therequcode, TMC
16.08.070.R.4provides thatproject sitescontaining fewer trees inanundeveloped state than
would berequired forretention mustmeet theapplicable retention andreplacement standardsat
aone-to-oneratio.   
berequired toretain 484trees inconjunction withdevelopment ofthe40.26-acresite.  The

aryplatwasapproved, that the
project sitecontained approximately 351trees initsundeveloped condition, lessthanthe484
trees required toberetained.  TheApplicant would retain 121existing treeson-sitewithin atree
tractandwould plantaminimum of363replacement treeson-site, satisfying therequirements of

TheCityprovided reasonable notice andopportunity tocomment ontheproposed preliminary
plat revision.  TheCitydidnotreceive anycomments ontheproposal frommembers ofthe
public.  TheCity received acomment fromtheNisqually Indian Tribe, which noted that ithasno
specific concerns about theproposal.  Environmental impacts oftheoriginal preliminary plat
proposal were considered, asrequired bySEPA, andtheCityCommunity Development
Department issued anMDNS fortheproposal thatwasnotappealed.  Citystaff reviewed the
current request forapreliminary platalteration anddetermined thatadditional environmental
review would notberequired.  TheMDNS requires theApplicant toconstruct aroundabout at
theintersection of93rdAvenue SWandLathrop Industrial Drive.  Applicant Representative
ChrisCarlson testified atthehearing that theApplicant hascompleted construction ofthe
required roundabout.    

Conditions, asdetailed below, arenecessary toensure that theApplicant complies with the
MDNS, complies withtheconditions oftheprevious preliminary platapproval except as
modified bythisdecision, andcomplies withtree retention andreplacement requirements ofthe

Findings 1 14.  

DECISION
Based onthepreceding findings andconclusions, therequest forapreliminary platalteration to
reduce theminimum number ofreplacement trees required tobeplanted on-sitefrom1,149to
363, imposed asacondition ofthepreviously approved preliminary plat (No. TUM-20-0220),  
whichallowed thesubdivision offourparcels totaling 40.26acres into12commercial/industrial
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CityofTumwater Hearing Examiner
I-5Commerce PlacePreliminary PlatAlteration
No. TUM-22-0044

Page9of10
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lots, stormwater tracts, andonetreetract within the2700blockof93rd Avenue SW, is
5APPROVED, with thefollowing conditions:  

1. Theconditions oftheMitigated Determination ofNonsignificance, datedAugust 6, 2020,  
arehereby referenced andareconsidered conditions ofthisapproval.  

2. Theconditions oftheCityofTumwater Hearing Examiner Findings, Conclusions, and
Decision I-5Commerce PlacePreliminary PlatNo. TUM-20-0220arehereby referenced
andareconsidered conditions ofthisapproval, with theexception ofFinding No. 10, a
portion ofConclusion No. 1, andCondition No. 38.  

3. Vegetation standards, thetrees
inthewetland buffer, andshown asTract Donthepreliminary platmapshall remain
undisturbed.  

4. Aminimum of363 replacement treesshallbeplanted, firstontheperimeter ofthe
stormwater tracts, thenaspartofperimeter landscaping asrequired fordevelopment of
theindividual parcels.  

thDECIDED this26dayofApril2022.  

ANDREW M. REEVES
Hearing Examiner
Sound LawCenter

5Conditions includelegalrequirements applicable toalldevelopments aswellasrequirements designedto
mitigatethespecific impactsofthisdevelopment.  

Findings, Conclusions, andDecision
CityofTumwater Hearing Examiner
I-5Commerce PlacePreliminary PlatAlteration
No. TUM-22-0044
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HEARINGEXAMINER
POST-DECISIONPROCEDURES

ThefollowingsectionsoftheTumwaterMunicipalCodeoutlineproceduresforrequesting
reconsiderationofadecisionbytheTumwaterHearingExaminerandappealingadecision
madebytheTumwaterHearingExaminer.  

TMC 2.58.135 Reconsideration.  
Uponthewrittenrequestofapartyofrecordfiledwiththecityclerkwithinfiveworking
daysofthehearingexaminer’swrittendecision, suchdecisionmaybereconsideredatthe
discretionofthehearingexaminer.  Therequestforreconsiderationmuststatethegrounds
uponwhichtherequestismade.  Intheeventreconsiderationisgranted, thehearing
examinershallhaveanadditional10workingdaystorenderawrittenfinaldecision.  

TMC 2.58.150 Appeal from examiner’ sdecision.  
A. Incaseswheretheexaminer’sjurisdictionalauthorityistorenderadecision, the

decisionoftheexaminershallbefinalandconclusiveunlessappealedtosuperior
courtwithintheapplicableappealperiodassetforthinTMC2.58.180.  

B. Incaseswherethehearingexaminerdecisionisappealabletothecitycouncil, the
decisionoftheexaminershallbefinalandconclusiveunlessappealedwithinthe
applicableappealperiodassetforthinthissection.  

C. Appealstothecitycouncilmustbefiledwiththecityclerkbytheapplicantorother
partyofrecord, adepartmentofthecity, countyorotheragencywithin14calendar
daysfollowingrenderingofsuchdecision.  Personsnotinattendanceatthehearing
butwhosubmitwritteninformationpriortothehearingwhichbecomesapartofthe
recordofthehearingshallalsohaveappealrights.  Suchappealshallbeinwriting,  
shallcontainallgroundsonwhicherrorisassignedtotheexaminer’sdecisionand
shallbeaccompaniedbyafeeasestablishedbyresolutionofthecitycouncil;  
provided, thatsuchappealfeeshallnotbechargedtoadepartmentofthecityorto
otherthanthefirstappellant.  

D. Intheeventanapparentprevailingpartyfilesanappealtopreserveappealrightsand
noopposingappealsarefiled, saidpartymay, bygivingwrittennoticethereoftothecity
clerk, abandontheirappealandinsucheventshallberefundedtheirfilingfee.  

E. Thetimelyfilingofanappealshallstaytheeffectivedateoftheexaminer’sdecision
untilsuchtimeastheappealisadjudicatedbythecitycounciloriswithdrawn.  

F. Withinfivedaysafterthefinaldayuponwhichanappealmaybefiled, notice
thereofandofthedate, timeandplaceforcitycouncilconsiderationshallbemailed
totheapplicant, allotherpartiesofrecordandanyonewhosubmittedwritten
informationpriortothehearing.  Suchnoticeshalladditionallyindicatethe
deadlineforsubmittalofwrittenargumentsasprescribedinTMC2.58.160.  

TMC 2.58.180 Judicial appeals.  
Finaldecisions (afterexhaustingadministrativeremedies) maybeappealedbyapartyof
recordwithstandingtofilealandusepetitionintheThurstonCountysuperiorcourt,  
exceptshorelinepermitactionswhichmaybeappealedtotheshorelinehearingsboard.   
Suchpetitionmustbefiledwithin21daysofissuanceofthedecisionasprovidedin
Chapter36.70CRCW.  

Updated:  June10, 2013
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DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS

FOR

I-5 COMMERCE

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS

("Declaration")is made this W7 day of Ju Iy , 2022, by KAUFMAN REAL
ESTATE LLC, a Washington limitedliabilitycompany ("Declarant").

Declarant owns thatcertainrealproperty located in the City of Tumwater, County of

Thurston,Stateof Washington, consistingoftherealpropertymore particularlydescribedinExhibit
"A" attachedheretoand incorporatedherein(the"Property").

DeclarantisdevelopingthePropertyasa lightindustrialprojectconsistingoftwelve (12)lots

pursuanttothePlat(asdefinedherein)tobe known as I-5COMMERCE, which shallbe subjectto
thecovenants,conditions,restrictions,and easements setforthinthisDeclarationand inthedeed of
Lots from Declarantto Owners inthe Property.

Declarantdeems itdesirable,forthemaintenance and preservationofthePropertytocreatea

not-for-profitcorporationunder thenon-profitcorporationlaws of the Stateof Washington.

Declaranthereby declaresthatthePropertyshallbe held,sold,used,and conveyed subjectto
the provisionsof thisDeclaration. This Declarationshallbe binding on allpartieshaving any
interestin the Property,theirheirs,successors,and assigns,and shallinureto the benefitof each
Owner.

1. DEFINITIONS

1.1 "Articles of Incorporation" or "Articles" means the Articles of

IncorporationofI-5COMMERCE LOT OWNERS' ASSOCIATION, asfiledwith theSecretaryof
Stateof the Stateof Washington.

1.2 "Association"means I-5COMMERCE a Washington nonprofitcorporation,
formed ortobe formed toserveas a mandatory membership owners' association,havingjurisdiction
overtheCommon Areas withinthePlatofI-5COMMERCE.

1.3 "Base Assessment" means assessments levied on all Lots subject to
assessment hereunder to fund Common Expenses.

1.4 "Board of Directors" or "Board" means the body responsible for

administeringthe Association,selectedas provided intheBylaws.

1.5 "Bylaws" means theBylaws of theAssociation.

1.6 "Class A Member" means allOwners exceptthe Class B Member.
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1.7 "Class B Member" means theDeclarant.

1.8 "Class B Control Period" means the period during which the Class B

Member has specialvotingrightsas definedin Section6.3.

1.9 "Common Areas" means all real and personal property which the

Associationnow orhereafterowns, leases,orotherwiseholds possessoryoruse rightsinand forthe

common use and enjoyment of the Owners, includingeasements held by theAssociationforthose

purposes. Real propertyCommon Areas arealsodesignatedas "Tracts"on the Plat.

1.10 "Common Expenses" means theactualand estimatedexpenses incurred,or

anticipatedtobe incurred,by theAssociationforthegeneralbenefitof allOwners and forupkeep
and maintenance of any Common Areas, including any reasonable reserve. Upkeep and

maintenance of the drainage facilitiesand implementation of pollutionsource control best

management practices,and the Tree Tract(definedbelow) shallbe a Common Expense.

1.11 "Declarant" means Kaufman Real EstateLLC, or any of itssuccessorsor

assigns.

1.12 "Declaration" means thisdeclarationof covenants,conditions,restrictions,
and easements, applicableto theProperty.

1.13 "Lot" means theTwelve (12)lotscreatedby the Platof I-5COMMERCE,
whether improved orunimproved, otherthan Common Areas and propertydedicatedtothepublic,
which may be independentlyowned, conveyed, developed,and used forlightindustrialpurposes.If

any Lot issubdivided and some or allof the subdivisionsareconveyed separately,each resulting

parcelshallbe considereda Lot.

1.14 "Member" means a Person who qualifiesformembership intheAssociation,

includingDeclarant,as describedinArticle4.

1.15 "Mortgage" means any mortgage, deed oftrust,or similarinstrumentused
forthe purpose of encumbering any of the Property as securityforpayment or satisfactionof an

obligation.

1.16 "Owner" means one or more Persons who hold therecordtitleto any Lot,

exceptpersonsholdingan interestmerely as securityfortheperformance ofan obligation,inwhich

case the equitableowner willbe consideredthe Owner, unlessthe contractspecificallyprovides
otherwise.

1.17 "Person" means a naturalperson, corporation,partnership,association,
trustee,or any otherlegalentity.

1.18 "Plat" means the Plat of I-5 COMMERCE recorded at

AFN H 9 S' .24 63 ,on Sp 4 r 'L 7 ,2022.
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1.19 "Property" means the realpropertydescribedin ExhibitA.

1.20 "Special Assessments" means assessments leviedunder Section7.4.

1.21 "Tree Tract" means the realpropertydesignatedas Tract"D" inthePlat.

2. OVERVIEW OF ASSOCIATION FUNCTIONS AND ORGANIZATIONS

2.1 Hierarchy of Association Management Documents. The listbelow sets
forththe hierarchyof the AssociationManagement Documents forthe purpose of resolvingany
conflicts.In any conflictsamong documents, the provisionsof a document shallcontrolover the

provisionsof alldocuments below iton thelist:

(i) Declarationof Covenants, Conditions and Restrictions;

(ii) Articlesof Incorporation;and

(iii) Bylaws.

3. PROPERTY

3.1 General. This Declarationappliesonly tothePropertydescribedinExhibit
A. The Property consistsof the Lots,the Common Areas, and propertydedicatedto thepublic.

4. ASSOCIATION; MEMBERSHIP

4.1 Description. The Associationisa Washington nonprofitcorporation,whose
members areOwners of Lots within theProperty.The Associationischarged with thedutiesand
vestedwith thepowers prescribedby law and setforthintheAssociationManagement Documents.

4.2 Association Board. The Association shallhave Board of Directorswith
members as describedbelow. The Board shallhave allpowers necessarytoappropriatelycarryout
thepurposes oftheAssociationas establishedby theAssociationManagement Documents, exceptto
the extentpowers arespecificallyreservedto theMembers or to Declarant.

4.3 InitialBoard Membership. Initially,the Board shallconsistof three(3)
members, who shallbe selectedby and serveatthesolediscretionoftheDeclarant.Untiltheend of
theClassB ControlPeriod,theDeclarantshallhave therighttoappointand remove allmembers of
theBoard.

4.4 TransitionalBoard Membership: ClassB Control Period. Aftertheearlier
of twenty (20) years from the date the Declarationis recorded,or the time when the Class A
Members own atleastfive(5)Lots subjecttothisDeclaration,theBoard shallconsistofatleasttwo

(2)and no more thanfive(5)Directorselectedby theClassA Members as setforthmore fullyinthe

Bylaws.
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4.5 Permanent Board Membership. At theterminationoftheClassB Control

Period,theBoard shallbe made up ofnotlessthan two (2)and no more thanfive(5)Members. The

Board members shallbe electedby the membership, as setforthmore fullyintheBylaws.

4.6 Membership. Every Owner, including Declarant,as long as Declarant

continuesto be an Owner, shallbe a Member inthe Association.Ownership of a Lot shallbe the

solequalificationformembership, and thereshallbe no othermembers. However, a Member's

rightsor privilegesmay be regulatedor suspended for failureto comply with the Association

Management Documents. No Owner, whether one or more Persons, shallhave more than one

membership per Lot owned.

4.7 Organizational and Shared Membership. Ifa Lot isowned by more than

one Person, allCo-Owners shallbe entitledto the privilegesof membership, subjectto the

restrictionson voting setforthin Article6 and in the Bylaws, and allsuch Co-Owners shallbe

jointlyand severallyobligatedto perform the responsibilitiesof Owners. Where the Owner isa

corporation,partnership,or otherorganization,itshalldesignateinwritingto the Secretaryof the

Association,a singleindividualwho shallbe authorizedto accept and give notices,vote, and

otherwiseactas theMember.

4.8 Transfer. The membership held by any Owner shallautomaticallybe

transferredwith any change in the ownership interestrequired for membership, but may not

otherwisebe transferred,pledged,or alienatedin any way.

5. ASSOCIATION; RIGHTS AND OBLIGATIONS

5.1 Implied Rights. The Associationmay exerciseany rightorprivilegegivento

itexpresslyby thisDeclarationor the Bylaws, or which may be reasonably implied from, or

reasonablynecessaryto effectuate,any such rightor privilege.

5.2 Rules. The Association,through itsBoard, may make, modify, and enforce

reasonablerulesgoverning themaintenance and use oftheCommon Areas,consistentwiththerights
and dutiesestablishedby thisDeclaration.Such rulesshallbe bindingupon allOwners, occupants,
invitees,and licenseesuntiland unlessrepealedor modified in a regularor specialmeeting of the

Associationby Owners holding a majorityof thetotalClassA votesand by the ClassB Member.

5.3 Indemnification. The Association,tothefullestextentallowedby law,shall

indemnify every officer,director,and committee member againstallexpenses,includingcounsel

fees,reasonably incurredby, or imposed upon such officer,director,or committee member in
connectionwith any action,suitorotherproceeding (includingsettlementofany suitorproceeding,
ifapproved by theBoard) to which he or she may be a partyby reason of being or having been an

officer,directororcommittee member. The officers,directorsand committee members shallnotbe
liablefor any mistake of judgment, except for theirown individualmisfeasance,malfeasance,
misconduct, or bad faith,and shallhave no personal liabilityto thirdpartieswith respectto any
contractor other commitment made or action taken by them in good faithon behalf of the

Association.The Associationshallindemnify and hold each such officer,director,and committee

member harmless againstallliabilityto otherson account of any such contract,commitment, or
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action.Any righttoindemnificationprovided forhereinshallnot be exclusiveofany otherrightsto
which any presentorformer officer,directororcommittee member may be entitled.The Association

shall,asa Common Expense, maintainadequate generalliabilityand officers'and directors'liability
insuranceto fund thisobligation,ifsuch insuranceisreasonablyavailable.

5.4 Enforcement. The Associationmay impose sanctionsforviolationsofthis

Declaration,the Bylaws, or rules,including,without limitation,reasonablemonetary fines,and

suspension of votingrights.In addition,the Associationmay exerciseself-helpremedies to cure
violationsof the Bylaws and may suspend any servicesitprovidesto the Lot of any Owner thirty
(30)days or more delinquentinpaying any assessmentor othercharge due totheAssociation.The
Board may seek reliefinany court.Board actionstoimpose or seek sanctionsshallbe governed by
theBylaws.

5.5 Common Areas. The Association,subjectto the rightsof the Owners set
forth in this Declaration,shallmanage and controlthe Common Areas, the Tree Tract,the
monument signs,and themailboxes,and shallkeep them ingood orderand repair,under theterms
and conditionsofthisDeclaration,allincompliance with allapplicablelaws,rules,regulations,and

agreements.

5.6 Dedication of Common Areas. The Association,by Board resolution,may
dedicateportionsof the Common Areas to any local,state,or federalgovernment entity.

5.7 No Partition.The Common Areas shallremain undivided,and no Owner nor

any otherPerson shallbring any actionforpartitionor divisionof the whole or any partthereof
without the writtenconsent of allOwners of allof the Property and allholders of Mortgages
encumbering any portionof theProperties.

5.8 Personal Property and Real Property forCommon Use. The Association,

through actionof itsBoard, may acquire,hold,and dispose of tangibleand intangiblepersonal
propertyand realpropertyreasonably necessary forthe management, control,maintenance, and

repairof the Common Areas. Declarantshallconvey to theAssociationthemonument signsand
mailboxes and theCommon Areas,and such propertyshallbe acceptedand thereaftermaintainedby
theAssociationatitsexpense forthebenefitof itsMembers, subjectto any restrictionssetforthin
the conveyance.

6. MEMBERS' VOTING RIGHTS

6.1 Voting Rights General. After the end of the Class B Control Period,all
Members shallhave votingrightsbased on theclassofmembership. The Associationshallhave two

(2)classesof membership, Class A and Class B.

6.2 Class A Members. ClassA Members shallbe allOwners excepttheClassB

Member, ifany. Aftertheend of theClassB ControlPeriod,each ClassA Member shallhave the
number of votes assignedto theLot(s)itowns under the formula setout inExhibitB. The Owner

may assignsome or allof itsvoting rightsto the lesseeof a Lot, by writtenproxy filedwith the

Secretaryof theAssociationin accordance with theBylaws.
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6.3 Class B Member. The soleClassB Member shallbe theDeclarant.During
theClassB ControlPeriod,theDeclarantshallhave therighttoappointand remove allmembers of

theBoard. The ClassB membership shallterminateand convertto ClassA membership upon the

expirationoftheClassB ControlPeriod. The ClassB ControlPeriod shallterminateupon thefirst

to occur of thefollowing:

(a) When five (5) Lots have been conveyed to Persons other than

Declarantor affiliatesof Declarant;

(b) Twenty (20)years afterthe recordingof theDeclaration;or,

(c) When, in itsdiscretion,the ClassB Member so determines.

6.4 Shared Ownerships. When more than one Person owns a Lot,thevotesfor

such Lot shan be exercised as such Co-Owners determine among themselves and advise the

Secretaryof theAssociationin writingpriorto any meeting. Absent such advice,the Lot's votes

shallbe suspended ifmore than one Person seeksto exercisethem.

6.5 Voting Procedures. Votes may be castina meeting inperson,by mail,orby

proxy,by writtenconsents,or by a combination of votesand consents.All procedures forvoting,

grantingofproxies,assigningvotingrights,and use of writtenconsentsshallbe establishedinthe

Bylaws.

6.6 Suspension of Voting Rights. The voting rights for any Lot shall

automaticallybe suspended during any periodinwhich assessmentsagainsttheLot aredelinquent.
The Board shallhave the rightto suspend thevotingrightsof any Lot during any period inwhich

thereisa materialviolationof theDeclarationwith respectto thatLot.

7. ASSESSMENTS

7.1 Agreement toPay. There arehereby createdtwo (2)typesofassessmentsfor

Associationexpenses:(a)Base Assessments tofund Common Expenses forthegeneralbenefitofall

Lots;and (b)SpecialAssessments asdescribedinSection7.4.Each Owner, by acceptanceofa deed

orrecordingofa contractofsaleforany portionofthe Property,isdeemed tocovenant and agreeto

pay theseassessmentsasleviedfrom time totime by theAssociation.No Owner may exempt itself

from liabilityforassessmentsby nonuse of Common Areas, abandonment of itsLots or any other

means. The obligationtopay assessmentsisa separateand independent covenant of each Owner.

No diminution or abatement of assessment or set-offshallbe claimed or allowed forany alleged
failureoftheAssociationtotakeany actionrequiredofitorforinconvenienceordiscomfortarising
from repairsor improvements or otheractionstaken by it.

7.2 Base Assessment. The Base Assessment shallbe leviedagainsteach Lot and

itsOwner in accordance with Exhibit B, in aggregate amounts reasonably expected to produce
income equalingthetotalbudgeted Common Expenses oftheAssociationfortheforthcoming year.
In determiningassessments,theBoard may considerothersourcesof funds.
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7.3 Capital Improvement Assessments. The Board shallannually prepare
reservebudgets forgeneralpurposes which takeintoaccountthenumber and natureof replaceable
assets,theexpected lifeofeach asset,and theexpectedrepairorreplacement cost.The Board shall
includein Base Assessments capitalcontributionsin amounts sufficientto meet theseprojected
needs.

7.4 Special Assessments. In additionto other authorized assessments,the

Associationmay levy SpecialAssessments from time totime tocover expenses greateror different
than those budgeted. Special Assessments may be levied againstthe entiremembership for

Common Expenses, or,intheevent of losscaused by an Owner's negligentor willfulmisconduct,

againsttheresponsibleOwner(s) and Lot(s)under Section11.1.The Associationmay levy Special
Assessments againstany Lot from which a dischargeofhazardous waste has occurredtocovercosts

incurredby theAssociation.The SpecialAssessment forhazardouswaste dischargemay includethe

costsof cleanup, monitoring,expertsand attorneys'feesincurredby the Association. Except as

otherwisespecificallyprovided inthisDeclaration,SpecialAssessments must be approved by the

affirmativevote or writtenconsent of Owners holding at leasta majorityof the totalvotes,and
consentoftheClassB Member, ifany. SpecialAssessments shallbe paid ina manner and by dates

fixedby theBoard. The Board may allowpayment ininstallmentsextendingbeyond thefiscalyear
inwhich the SpecialAssessment isapproved.

7.5 Assessment Allocation.Allassessmentsshallbe leviedinaccordance with
the formula setforthinExhibitB.

7.6 Declarant's Obligation for Assessments. During the Class B Control

Period,Declarantmay electannuallytopay theAssociationeither:(a)regularassessmentson allof
itsunsold Lots;or (b)thedifferencebetween theamount of assessmentsagainstallotherLots and
the necessary expendituresof the Associationduring the fiscalyear. Unless Declarantotherwise

notifiesthe Board at leastsixty(60) days before the beginning of a fiscalyear,Declarant shall

continuepaying on the same basisas thepreceding fiscalyear. Declarant'sobligationshereunder

may be satisfiedincash,by "inkind" contributionsof servicesormaterials,or by a combination of
these.In addition,Declarantmay, but isnot obligatedto,reduce theBase Assessments by paying a

subsidy,which may be eithera contribution,an advance againstfutureassessments due from

Declarant,or a loan,inDeclarant'sdiscretion.Any such subsidyshallbe disclosedasa lineitem in

the Common Expense budget. Payment of any subsidy shallnot obligateDeclarantto continue

subsidiesinthe future.

7.7 Approval ofAssessments. The Board shallsend toeach Owner a copy ofthe

budget and noticeoftheamount oftheBase Assessment againstsuch Owner's Lot beforetheannual

meeting on or around the lastWednesday of April. The budget and assessment shallbe effective
unlessdisapproved ata meeting by a voteoftheOwners holdingatleastsixty-sevenpercent(67%)
of thetotalClassA votesintheAssociationand by theClassB Member, ifany. There shallbe no

obligationto calla meeting toconsiderthebudget unlessa petitionof the Owners, asprovided for

specialmeetings intheBylaws, ispresentedtotheBoard withinten(10)working days afterdelivery
ofthenoticeofassessments.Ifa proposed budget isdisapprovedortheBoard failstodeterminethe
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budget for any year,untila budget isdetermined,the budget forthe preceding fiscalyear shall

continue.

7.8 Commencement Date for Assessments. Assessments shallbe paid in the

manner and by datesfixedby theBoard. The Board willrequirethatassessmentsbe paid annually.
Unless the Board otherwiseprovides,the base assessments shallbe due on the firstof themonth

following approval of the assessments. Ifan Owner isdelinquentin paying any assessment or

charges levied on itslot,the Board may require that all assessments and charges be paid

immediately.

7.9 Collectionof Assessments. Assessments shallbe paid in a manner and by
datesfixedby theBoard. The Board may allowpayment ofassessmentsininstallments.Unless the

Board otherwiseprovides,the Base Assessment shallbe due in advance on the firstday of each

fiscalyear. Ifan Owner isdelinquentinpaying any assessments or charges leviedon itsLot,the

Board may requireallunpaid installmentsto be paid immediately.

7.10 Failure toAssess. FailureoftheBoard tofixassessment amounts orratesor

todeliverassessmentnoticesshallnotbe deemed a waiver,modification,or a releaseofany Owner

from the obligationto pay assessments. In such event,each Owner shallcontinueto pay Base

Assessments on the same basisas fortheprioryear untila new assessment ismade, atwhich time

any shortfallsin collectionsmay be assessedretroactively.

7.11 Exempt Property. All Common Areas are exempt from payment of Base

Assessments and SpecialAssessments.

8. ENFORCEMENT OF ASSESSMENT LIENS

8.1 Delinquency/Lien for Assessments. The Association shallhave a lien

againsteach Lot to securepayment of delinquentassessments,interest,latecharges,and costsof

collection(includingattorneys'fees)with respecttosuch Lot. Each such assessment,with interest,
latecharges,costsof collection,includingreasonableattorneys'fees,also shallbe the personal

obligationof thePerson who was Owner of such Lot atthetime the assessment arose.Iftitleto a

Lot istransferred,thegranteeshallbe jointlyand severallyliableforassessmentsand chargesdue at

thetime of conveyance, exceptthata firstmortgagee who obtainstitleto a Lot by exercisingrights
under theMortgage shallnot be liableforpreviouslyaccruedassessmentsand relatedcharges.Such

lienshallbe priorand superiorto allotherliensexcept: (a)the liensfortaxesand governmental
assessmentswhich by law aresuperior,and (b)thelienofany firstMortgage ofrecord(meaning any
recordedMortgage with firstpriorityover otherMortgages) made ingood faithand forvalue. Such

lien,when delinquent,may be enforcedby suit,judgment, and foreclosureinthe same manner as a

Mortgage. The Associationmay sue to recover a money judgment forunpaid assessments and
relatedcharges,includingattorneys'fees,withoutforeclosingorwaiving theliensecuringthesame.

8.2 Foreclosure Sale. The Associationmay bid fora Lot attheforeclosuresale

and acquire,hold,lease,mortgage, and convey theLot. When a Lot isowned by theAssociation
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followingforeclosure:(a)no righttovote shallbe exercisedon itsbehalf;(b)no assessmentshallbe
leviedon it;and (c)each otherLot shallbe charged,inadditiontoitsusualassessment,itspro rata
share of the assessment thatwould have been charged such Lot had itnot been acquired by the

Association. The saleortransferof any Lot shallnot affecttheassessment lienor relievesuch Lot
from the lienforany assessments thereafterbecoming due. Where the mortgagee holding a first

Mortgage ofrecordorotherpurchaserofa Lot obtaintitlepursuanttoforeclosureoftheMortgage, it
shallnot be liableforthe shareof the assessmentswhich became due priorto such acquisitionof
title.Such unpaid shareof assessments shallbe deemed tobe Common Expenses collectiblefrom
Owners of allLots,includingsuch acquirer,itssuccessors,and assigns.

8.3 Curing Defaults. On requestoftheOwner, afterpayment ofallamounts due
or othersatisfactionof assessment liens,the Associationshallrecordan appropriatereleaseof the
lien. The Association shall,on request,furnishto any Owner a writtencertificatesettingforth
whether assessments have been paid forany particularLot, on advance payment of a reasonable

processingfeeas setby theBoard.

8.4 Reallocation of Delinquent Assessments. To the extent the aggregate
amount ofuncollecteddelinquentassessmentsand collectioncostsexceedstheamounts budgeted for
those purposes in any fiscalyear, the Board shallmake appropriatereductions in budgeted
expendituresor levy supplemental assessmentstomaintain a balanced budget.

9. MAINTENANCE

9.1 Association'sResponsibilities.Except as otherwiseprovided herein,the

Associationshallmaintainand keep ingood repairtheCommon Areas,which shallinclude,butneed
not be limitedto the Tree Tract,allponds, stormwater systems,and wetlands withinthe Property
which serveaspartofthedrainageand stormwater retentionsystem fortheProperty,includingany
retainingwalls,bulkheads,and dams retainingwater inthem, and any pipes,pumps, conduitsand
similarequipment installedinorused inconnectionwith them. The Associationshallbe relievedof
itsresponsibilitiesunder thisSectionto the extentthey areassumed by any local,state,or federal

governmental agency or any privateutility,exceptthattheAssociationmay provide any additional

maintenance forthe Common Areas ifthe Board determines thatsuch additionalmaintenance is

necessaryor desirable.

9.2 Owner's Responsibilities.Each Owner, atitsown expense, shallhave the

followingresponsibilities:

(a) All Lots subjecttotheseprotectivecovenants shallbe used only for

lightindustrialpurposes. All Lots arerestrictedexclusivelytothisnonresidentialuse.

(b) No activityshallbe engaged inon any Lot which isormay become an

annoyance or nuisance tothe surroundingOwners.

(c) No Lot shallbe used as a dump fortrashorrubbishof any kind. All

garbage and otherwaste,includingcardboard,shallbe kept in appropriatesanitarycontainersfor
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proper disposaland out of public view. Yard rakings,dirtand other materialresultingfrom

landscapingwork shallnot be dumped onto streetsor any Lots or Common Areas.

(d) Each Lot and the landscaping of each Lot shallbe maintained.

Landscaping shallbe maintainedtotheminimum CityofTumwater standardapplicabletotheLot at

thetime of constructionofany buildingon thatLot. Plantmaterialswillbe watered and replacedif

dead. The street-sideof themain entranceforeach Lot must be landscaped.

(e) No Owner shallpermit any vehiclewhich isin an extreme stateof

disrepairtobe abandoned ortoremain parked upon any Lot oron any streetfora periodinexcessof

forty-eight(48) hours. A vehicle shallbe deemed to be in an "extreme stateof disrepair"as

reasonablydetermined by the Board.

(f) No noxious or offensiveactivityshallbe carriedon withinany Lot,
nor shallanythingbe done orplacedupon any Lot which interfereswith orjeopardizesany Owner's

use and enjoyment of theirLot.

(g) No vehiclesmay be parked on the streetsfor a period exceeding

twenty-four(24)hours inany one-month period.AllLots must provideparkingforitsactivitiesfor

employees and visitors.

(h) Each Lot shallbe responsibleforthemanagement of stormwater on

itsrespectiveLot.

(i) Common areasas identifiedas TractsA and B on the recorded I-5

Commerce plat containing stormwater management facilitiesshallbe maintained by the I-5

Commerce Lot Owner's Association.Additionally,TractC which isopen space,shallbe maintained

by theI-5Commerce Lot Owner's Association.

9.3 Public Utilitiesand Public Facilities.The Associationhas no obligationto

maintain,replaceorrestoreany publicutilitiesorpublicfacilitieslocatedwithinthePropertybutnot

owned by theAssociation.

10. EASEMENTS

10.1 Common Areas. Every Owner shallhave a rightand nonexclusiveeasement

of use,access,and enjoyment in and tothe Common Areas, subjectto:

(a) thisDeclaration,any otherapplicablecovenants,and thetermsofany
deed conveying such propertyto theAssociation;

(b) therightof the Board to adopt rulesregulatinguse of the Common

Areas;

(c) therightoftheAssociationtotransferallorpartoftheCommon Areas

to governmental entitiesunder Section5.6;and,
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(d) therightoftheAssociationtomortgage,pledge,orhypothecateany or

allof itsrealor personalpropertyas securityformoney borrowed or obligationsincurred.

(e) Any Owner may extend such Owner's rightofuse and enjoyment to

itstenants,employees, guests,and businessinvitees,subjecttorulesoftheBoard. An Owner who

leasesa Lot shallbe deemed to have assignedallsuch rightstothe lessee.

10.2 Declarant Easements. Declarantreservesforitself,theAssociationand their

respectivesuccessorsand designeesthenonexclusiverightand easement,butnottheobligation,to

enter the Common Areas to fulfilltheirmaintenance responsibilitiesunder thisDeclaration,

includingbut not limitedto those maintenance responsibilitiesrelatedto the Tree Tract,ponds,
stormwater systems,wetlands,mailboxes and monument signs). Declarant,theAssociation,and

theirdesigneesshallhave an accesseasement over and acrossany ofthePropertyand theCommon

Areas to the extentreasonably necessaryto exercisetheirrightsand fulfilltheirresponsibilities
under thisSection.All Persons exercisingtheseeasements shalluse reasonablecarein,and repair

any damage resultingfrom, such activities.

10.3 Monument Signs. There isreservedtotheAssociationan easement forthe

installation,maintenance, repairand replacement of the monument sign(s)denoting the business

park name, ifany, installedby Declarant.

11. INSURANCE AND CASUALTY LOSSES

11.1 AssociationInsurance. The Associationshallobtainblanket"SpecialForm"

propertyinsurance,ifreasonablyavailable,forallinsurableimprovements on theCommon Areas.

The face amount of the policy shallbe sufficientto cover the fullreplacement cost of insured

structures.

The Board also shallobtain a commercial generalliabilitypolicy covering the Common

Areas,insuringtheAssociationand itsMembers foralldamage or injurycaused by thenegligence
oftheAssociation,and any ofitsMembers, itsemployees, agents,orcontractorsactingon itsbehalf,
which liabilitypolicyshallhave atleasta Two MillionDollars($2,000,000)combined singlelimit

per occurrence and a $3,000,000 aggregate.

Premiums forallinsuranceshallbe Common Expenses includedintheBase Assessment.

The policiesmay containreasonabledeductibles,which shallbe disregardedindetermining
whether the insurance meets the coverage requirements.In the event of an insured loss,the

deductibleshallbe treatedasa Common Expense inthesame manner aspremiums fortheapplicable
insurance.However, iftheBoard reasonablydetermines,afternoticeand an opportunitytobe heard,
thatthelossresultedfrom negligenceorwillfulmisconduct of one ormore Owners, theBoard may
assessthe fullamount of such deductibleagainstsuch Owners and theirLots under Section7.4.

All insurancecoverage obtainedby theBoard on behalfof theAssociationshall:

(a) Be writtenwith a company authorizedtodo businessinWashington;
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(b) Be writteninthename of theAssociationastrusteeforthebenefited

parties.Policieson theCommon Areas shallbe forthebenefitoftheAssociationand itsMembers;

(c) Vest in the Board exclusiveauthorityto negotiatewith insurance

carriersregardinglosssettlementnegotiations;

(d) Provide thatitwillnot be brought intocontributionwith insurance

purchased by individualOwners, occupants or theirMortgagees;

(e) If for property insurance,have inflationguard endorsements, if

reasonablyavailable,and ifcontaininga co-insuranceclause,inan agreed amount endorsement, if

reasonably available;and,

(f) Provide for a certificateof insurance to be furnished to the

Association.A copy of such certificateshallbe provided by theAssociationto any Member upon

request.

The Associationshallarrangeforan annualreview oftheinsurancecoverageby one ormore

qualifiedpersons.

The Board shall use reasonable effortsto secure insurance policies that provide
endorsements:

(a) waiving subrogationastoany claimsagainsttheAssociation'sBoard,

officers,employees, and manager, theOwners and occupantsofLots and theirrespectiveemployees,

servants,agentsand guests;

(b) excludingindividualOwners' policiesfrom considerationunder any
"otherinsurance"clause;and,

(c) providingthattheAssociationwillbe given atleastthirty(30)days'

priorwrittennoticeofany cancellation,substantialmodification,ornonrenewal and atleastten(10)

days'noticeof any nonpayment.

The Board alsoshallobtain,asa Common Expense, worker'scompensation,and employer's

liabilityinsurance,ifand to the extentrequiredby law, and such other insuranceas itdeems

necessaryor advisable.

11.2 Owners Insurance. By takingtitletoa Lot subjecttothisDeclaration,each

Owner acknowledges thattheAssociationhasno obligationtoprovideany insuranceforany Lot and

covenants and agrees with allother Owners and with the Association that itwill be solely

responsibleforany propertyinsuranceforitsLot and structuresconstructedthereon and forany

liabilitypolicycoveringdamage or injuryoccurringon a Lot.
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11.3 Damage and Destruction.

(a) Immediately afterdamage to allor any partof the Common Areas

covered by insurancewrittenin the name of the Association,the Board or itsagent shallfileall

claimsarisingunder such insuranceand obtainreliableand detailedestimatesofthecostofrepairor

reconstructionof the damaged or destroyed property. Repair or reconstruction,as used in this

Section,means repairingorrestoringthepropertyto substantiallytheconditionexistingpriortothe

damage, with any changes needed to comply with applicablecodes.

(b) Any damage totheCommon Areas shallbe repairedorreconstructed

unlessthe Owners holding at leastseventy-fivepercent (75%) of the totalClass A votes in the

Association,and theClassB Member, ifany,decidewithinsixty(60)days afterthelosstoconstruct

alternativeimprovements, acceptabletothe City of Tumwater.

If eitherthe insurance proceeds or reliable,detailedestimatesof the cost of repairor

reconstructionarenot availabletotheAssociationwithinthesixty(60)day period,then theperiod

may be extended fornot more than sixty(60)additionaldays.

11.4 Disbursement ofProceeds. Any insuranceproceedsremainingafterpaying
forrepairorreconstructionor,ifno repairorreconstructionismade, aftersettlementasisnecessary
and appropriate,shallbe retainedby theAssociationand placed ina capitalimprovements account.

11.5 Repair and Reconstruction. Ifinsuranceproceedsareinsufficienttopay for

repairingorreconstructingthedamage totheConunon Areas,theBoard may, duringand following
the completion of any repairor reconstructionand without membership approval,levy Special
Assessments to pay forsuch repairor reconstructionagainstthe Owners in accordance with the

assessment formula provided inExhibitB.

12. CONDEMNATION OF COMMON AREAS

12.1 Owner's Rights. Whenever any partoftheCommon Areas shallbe takenor

conveyed under threatofcondemnation by any authorityhaving thepower ofeminent domain, each

Owner shallbe entitledto noticethereof.The Board may convey Common Areas under threatof

condemnation only ifapproved inwritingby Owners holding atleastsixty-sevenpercent(67%) of

the totalClass A votes in the Associationand Declarant,as long as Declarantowns any property
describedon ExhibitA.

12.2 Award Distribution.The award made forsuchtakingorconveyance shallbe

payable to theAssociationas trusteeforallOwners to be disbursedas follows:

Ifthe takinginvolvesa portionof the Common Areas on which improvements have been

constructed,the Association shallrestoreor replacesuch improvements on the remaining land

includedin the Common Areas to the extentpracticable,unlesswithin sixty(60) days aftersuch

taking Declarant,so long as Declarant owns any property describedin Exhibit A, and Owners

holding atleastsixty-sevenpercent(67%) of thetotalClass A votes of theAssociationotherwise

agree. Any such constructionshallbe in accordance with plans approved by the Board. The
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provisionsinArticle11 regardingthedisbursement offunds fortherepairof casualtydamage shall

apply.

13. GENERAL PROVISIONS

13.1 Term. This Declarationshallrun with and bindthePropertiesand shallinure

to the benefitof and shallbe enforceableby the Declarant,the Associationand the Owners, their

respectiverepresentatives,heirs,successors,and assigns,perpetually,totheextentallowed by law.

13.2 Amendment. Unless otherwiseindicated,allreferencesto documents also

includesuch amendments made theretofrom time totime.

(a) By Declarant.UntilterminationoftheClassB membership, Declarant

may unilaterallyamend thisDeclarationifsuch amendment isnecessaryto: (i)bringany provision
intocompliance with any applicablegovernment statureorregulationorjudicialdetermination;(ii)
enable any reputabletitleinsurancecompany to issuetitleinsurancecoverage on the Lots; (iii)
enable any institutionor government agency tomake orpurchase mortgage loanson theLots;(iv)
enable any government agency or reputableprivateinsurance company to insure or guarantee

mortgage loanson theLots;or,(v)otherwisesatisfytherequirementsof any governmental agency
or governmental regulations.However, any such amendment shallnot adverselyaffectthetitleto

any Lot without writtenconsent of itsOwner. So long as Declarant owns propertydescribedin

ExhibitA aspartoftheProperties,itmay unilaterallyamend thisDeclarationforany otherpurpose,

provided theamendment has no materialadverseeffecton any substantiverightof any Owner and

does not adverselyaffectthetitleto any Lot without writtenconsent of itsOwner.

(b) By Owners. ThisDeclarationmay alsobe amended by theaffumative

vote or writtenconsent,or any combination thereof,of Owners holding atleastsixty-seven(67%)

percentof thetotalClassA votes inthe Associationand, so long as Declarantowns any property
describedin ExhibitA, with writtenconsent of Declarant.

Notwithstanding the above, the percentage of votes necessaryto amend a specificclause

shallnot be lessthan theprescribedpercentageof affirmativevotesrequiredforactionto be taken

under thatclause. Amendments must be recorded in the public records of Thurston County,

Washington.

No amendnÈent may reniove,revÂke,or modify any rightorprivilegeof Declarantwithout

writtenconsent of Declarant.

No amendment may remove, revoke,modify, orcreateinconsistencywith theAssociation's

obligationto manage HabitatSetasideAreas.

13.3 Severability.Invalidationof any provisionor applicationof a provisionof

thisDeclarationby any courtshallnot affectany otherprovisionsor applications.

13.4 Perpetuities. If any of the covenants, conditions,restrictions,or other

provisionsof thisDeclarationshallbe unlawful,void,or voidableforviolationof theruleagainst
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perpetuities,then such provisionsshallcontinueonly untiltwenty-one (21)yearsafterthedeathof

thelastsurvivorof thenow livingdescendantsof ElizabethII,Queen of England.

13.5 Litigation.No judicialoradministrativeproceeding shallbe commenced or

prosecuted by the Association unless approved by Owners holding at leastsixty-seven percent

(67%) ofthetotalClass"A' votesintheAssociation,exceptforactionsbrought by theAssociation

to: (a)enforcethisDeclaration;(b)impose and collectassessmentsunder Article7;(c)challenge
taxassessmentsand othermattersrelatingtotaxesforwhich theAssociationmay be liable;and,(d)
counterclaimsby the Associationinproceedings institutedagainstit.

13.6 Use of Words "I-5 COMMERCE". No Person shalluse the words "I-5

COMMERCE" or any derivativethereofinany printedorpromotionalmaterialwithoutpriorwritten

consent of Declarant. However, Owners may use the words "I-5 COMMERCE" in printedor

promotional matterwhere such words areused solelyto specifythatparticularpropertyislocated

within "I-5COMMERCE."

13.7 Notice of Sale or Transfer of Title. Any Owner sellingor otherwise

transferringtitletoa Lot shallgivetheBoard atleastseven (7)days'priorwrittennoticeofthename

and address of the transferee,the date of such transferof title,and such otherinformationas the

Board may reasonablyrequire.Each transfereeofa Lot shall,withinseven (7)days oftakingtitleto

a Lot,confirm thattheinformationpreviouslyprovided by thetransferoriscomplete and accurate.

13.8 Washington Uniform Common InterestOwnership Act. I-5COMMERCE

isa platcommunity inwhich allLots arerestrictedtononresidentialuse. In accordance with RCW

64.90.100,I-5 COMMERCE shallnot be subjectto the Washington Uniform Common Interest

Ownership Act.

IN WITNESS WHEREOF, theundersigned Declaranthas executed thisDeclarationthis

.27 day of Jet// ,2022.

KAUFMAN REAL ESTATE LLC

By: T sa L. Wall

Its: President

Page|15

64

 Item 2a.



STATE OF WASHINGTON )

) ss.

County of Thurston )

On this day of ,2022,beforeme personallyappearedTheresaL. Wall,
to me known tobe the Presidentof fman Real EstateLLC, the limitedliabilitycompany that

executedthewithinand foregoinginstrument,and acknowledged saidinstrumenttobe thefreeand

voluntary act and deed of said limited liabilitycompany, for the uses and purposes therein

mentioned, and on oath statedthatthey areauthorizedto execute saidinstrument.

IN WITNESS WHEREOF Ihave hereuntosetmy hand and affixedmy officialsealtheday
and year firstabove written.

um

RY PrintName: effki dDMYF

,A : g NOTARY PUBLIC in d for the State of
PUS Washington, residingat /4 , Md

. Commission expires:
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EXHIBIT A

Legal Description

PARCEL A:

THAT PORTION OF THE SOUTH 375 FEET OF THE EAST 100 FEET OF THE

SOUTHEAST QUARTER OF THE SOUTHWEST QUARTER OF SECTION 16,
TOWNSHIP 17 NORTH, RANGE 2 WEST, W.M., LYING NORTHERLY AND

WESTERLY OF THE FOLLOWING DESCRIBED LINE:

BEGINNING AT A POINT OPPOSITE HIGHWAY ENGINEER STATION AD 10+53.77

P.C. AS SHOWN ON SHEET 2 OF 3 SHEETS OF HIGHWAY ENGINEERS MAP,
DATED DECEMBER 21, 1965 AND 60 FEET DISTANT NORTHWESTERLY, WHEN

MEASURED AT RIGHT ANGLES FROM THE AD CENTERLINE OF PRIMARY

STATE NO. 1 (SR-5) MAYTOWN TO TUMWATER, LATHROP ROAD

INTERCHANGE, THENCE IN A STRAIGHT LINE SOUTH 38° 41' 30" WEST TO THE

EAST LINE OF THE SOUTHEAST QUARTER OF THE SOUTHWEST QUARTER OF

SAID SECTION 16;THENCE SOUTHERLY ALONG SAID EAST LINE TO A POINT

OPPOSITE HIGHWAY ENGINEERS STATION DB 4+85, AS SHOWN ON SAID MAP,
AND 40 FEET DISTANT NORTHERLY THEREFROM; THENCE CONTINUING

WESTERLY PARALLEL WITH SAID DB CENTERLINE TO A POINT OPPOSITE

HIGHWAY ENGINEER STATION DB 2+50 AND THE END OF THIS LINE

DESCRIPTION. EXCEPT COUNTY ROAD KNOWN AS LATHROP ROAD; ALSO

EXCEPT THAT PORTION CONVEYED TO THURSTON COUNTY BY DEED

RECORDED JULY 16,2010 UNDER AUDITOR'S FILE NO. 4160513; ALSO EXCEPT

THAT PORTION CONVEYED TO CITY OF TUMWATER BY DEED RECORDED

JANUARY 28, 2021 UNDER AUDITOR'S FILE NO. 4821155.

PARCEL B:

THAT PORTION OF THE SOUTHWEST QUARTER OF SECTION 16,TOWNSHIP 17

NORTH, RANGE 2 WEST, W.M., DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHEAST CORNER OF SAID SUBDIVISION; THENCE

WEST ALONG THE SOUTH LINE OF SAID SOUTHEAST QUARTER OF

SOUTHWEST QUARTER 100 FEET TO THE TRUE POINT OF BEGINNING; THENCE

CONTINUING WEST 140 FEET, MORE OR LESS, TO THE EAST LINE OF THE WEST

2,387.73 FEET OF THE SOUTHWEST QUARTER OF SAID SECTION 16; THENCE

NORTH 375 FEET; THENCE EAST 140 FEET, MORE OR LESS, TO A POINT 100

FEET WEST OF THE EAST LINE OF SAID SOUTHEAST QUARTER OF SOUTHWEST

QUARTER; THENCE SOUTH 375 FEET TO THE TRUE POINT OF BEGINNING.

EXCEPT PORTION THEREOF LYING WITHIN LATHROP ROAD; ALSO EXCEPT

THAT PORTION CONVEYED TO THURSTON COUNTY BY DEED RECORDED

JULY 16,2010 UNDER AUDITOR'S FILE NO. 4160513; ALSO EXCEPTING THAT

PORTION CONVEYED TO CITY OF TUMWATER BY DEED RECORDED JANUARY

28, 2021 UNDER AUDITOR'S FILE NO. 4821153.
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PARCEL C:

THAT PORTION OF THE WEST HALF OF THE SOUTHEAST QUARTER OF

SECTION 16,TOWNSHIP 17NORTH, RANGE 2 WEST, W.M., LYING WESTERLY OF

TRACTS CONVEYED TO THE STATE OF WASHINGTON, BY DEEDS RECORDED

MARCH 2, 1953, AUGUST 15, 1957 AND JULY 19, 1966 UNDER AUDITOR'S FILE

NOS. 516498, 587782, AND.743347, RESPECTIVELY.

PARCEL D:

THAT PART OF THE SOUTHEAST QUARTER OF THE SOUTHWEST QUARTER OF

SECTION 16, TOWNSHIP 17 NORTH, RANGE 2 WEST, W.M., DESCRIBED AS

FOLLOWS:

BEGINNING AT A POINT OF THE SOUTH LINE OF SAID SECTION 16,2,299.3FEET

EAST OF ITS SOUTHWEST CORNER; RUNNING THENCE EAST ALONG SAID

SOUTH LINE 88.43 FEET; THENCE NORTH 375 FEET; THENCE EAST 240 FEET,
MORE OR LESS, TO THE EAST LINE OF SAID SOUTHEAST QUARTER OF THE

SOUTHWEST QUARTER; THENCE NORTHERLY ALONG SAID EAST LINE 945

FEET, MORE OR LESS, TO THE NORTH LINE OF SAID SOUTHEAST QUARTER OF

THE SOUTHWEST QUARTER; THENCE WESTERLY ALONG SAID NORTH LINE

328 FEET, MORE OR LESS TO A POINT NORTH OF THE POINT OF BEGINNING;
THENCE SOUTH 1,320 FEET, MORE OR LESS; TO THE POINT OF BEGINNING.

EXCEPTING THEREFROM THE SOUTH 30 FEET FOR COUNTY ROAD KNOWN AS

LATHROP ROAD; ALSO EXCEPT THAT PORTION CONVEYED TO THURSTON

COUNTY BY DEED RECORDED JULY 16, 2010 UNDER AUDITOR'S FILE NO.

4160513; ALSO EXCEPTING THAT PORTION CONVEYED TO CITY OF

TUMWATER BY DEED RECODED JANUARY 28, 2021 UNDER AUDITOR'S FILE

NO. 4821154 IN THURSTON COUNTY, WASHINGTON.
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EXHIBIT B

Formula forAssessments

1. General. Each Lot shallhave theobligationtopay assessmentsbased on thepro rata

percentageassignedto thatLot.

2. Assessments. The Board of Directors shall establishan annual budget and

assessment. The annual notice of assessment for each Lot (includinga summary of the

computations)shallbe sentto each Owner forpayment.

Area Pro Rata Vote

(SF) Percentage

Lot 1 45,554 3.36% 1

Lot 2 44,271 3.26%

Lot 3 61,347 4.52% 1

Lot 4 96,577 7.11% 1

Lot 5 104,355 7.69% 1

Lot 6 112,420 8.28% 1

Lot 7 117,626 8.66% 1

Lot 8 138,540 10.21% 1

Lot 9 200,895 14.80% 1

Lot 10 128,559 9.47% 1

Lot 11 116,237 8.56% 1

Lot 12 191,156 14.08% 1

1,357,537

100.00%

TractA
'

TractB 50,603

TractC 104,273

TractD 98,760
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Total Tracts 284,446.8

3. Change of Area of Lot. In the event of a boundary lineadjustment,the pro rata

percentagessetforthabove willbe adjustedtoreflecttheareasand percentagesoftheaffectedLots

upon completion of theboundary lineadjustment.Intheevent of a Lot consolidation,theareaand

pro ratapercentagemay be combined but consolidatedLots shallbe entitledtothenumber ofvotes

setforthabove.
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CITY OF TUMWATER

PUBLIC WORKS DEPARTMENT

555 ISRAEL ROAD SW

TUMWATER, WA 98501

DOCUMENT TITLE(S)
Storm Water Maintenance Agreement

REFERENCE NUMBERS(S) OF RELATED DOCUMENTS

GRANTOR(S) (LAST,FIRST,MIDDLEINITIAL)

Kaufman Real Estate, LLC

GRANTEE(S) (LAST,FIRST,MIDDLEINITIAL)

City of Tumwater

LEGAL DESCRIPTION

Parcel Number 12716340102: Section 16 Township 17 Range 2W Quarter SE SW

THE E 100 FT OF THE S 375 FT OF THE SE QTR OF THE SW QTR; EXC

THEREFROM THAT PTN CONVEYED TO THE SOW FOR LATHROP RD

INTERCHANGE BY INSTRUMENT REC

Parcel Number 12716340100: Section 16 Township 17 Range 2W Quarter SE SW

THAT PTN DAF: BEG AT THE SE COR OF SD SUBDIV; TH W ALG THE S LN OF

SD SE QTR OF THE SW QTR 100 FT TO THE TPOB; TH CONT W 140 FT, M/L,
TO THE E LN

Parcel Number 12716420000:

16-17-2W NW-SE/W2 SW-SE LESS 21.44A H&W LESS 2.20A

Parcel Number 12716340101:Section 16 Township 17 Range 2W Quarter SE SW

THAT PTN DAF: BAAP ON THE S LN OF SD SEC 16, 2299.3 FT E OF IT SW

COR; RUNN TH E ALG SD S LN 88.43 FT; TH N 375 FT; TH E 240 FT, M/L, TO

THE E LN OF SD

ASSESSOR'S PROPERTY TAX PARCEL/ACCOUNT NUMBER

12716340102, 12716340100, 12716420000, 12716340101
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t

AGREEMENT TO MAINTAIN

STORM WATER FACILITIES AND TO IMPLEMENT A

POLLUTION SOURCE CONTROL PLAN

BY AND BETWEEN THE CITY OF TUMWATER AND

Kaufinan Real Estate, LLC,
AND IT'S HEIRS, SUC CESSORS, OR ASSIGNS

(HEREINAFTER "OWNER")

The upkeep and maintenance ofstorm water facilitiesand the implementation of

pollutionsource controlbest managegnt practices(BMPs) are essentialto the

protectionofwater resources in the CITY OF TUMWATER. All property owners are

expected to conduct business in a manner that promotes environmental protection.This

Agreement contains specificprovisionswith respect to maintenance ofstorm water

facilitiesand use ofpollutionsource controlBMPs. The authorityto require maintenance
and pollutionsource controlisprovided by Tumwater Municipal Code.

LEGAL DESCRIPTION:

SEE ATTACHED EXHIBIT "A"

RECITALS:

WHEREAS, OWNER isthe owner ofcertainrealproperty in Thurston County,
Washington, described as setforthin the legaldescriptioncontained herein and referred
to in thisagreement as the "PROPERTY"; and

WHEREAS, in connection with the OWNER'S proposed development ofthe

PROPERTY, the CITY OF TUMWATER has required and OWNER has agreed to

constructstorm water facilitiesand to implement a pollutionsource controlplan. The
storm water facilitiesand pollutionsource controlplan were prepared by Hatton Godat

Pantier,Inc.forthe OWNER'S PROPERTY and ison filewith CITY OF TUMWATER;
and

WHEREAS, OWNER has constructed improvements, including but not limitedto,
buildings,pavement, and storm water facilitieson the PROPERTY, in order to further
the goals ofthe CITY OF TUMWATER to ensure the protectionand enhancement of
Tumwater's water resources,CITY OF TUMWATER and OWNER hereby enter intothis

Agreement. The responsibilitiesof each party to thisAgreement are identifiedbelow.

OWNER SHALL:

(1) Implement the storm water facilitymaintenance program locatedin the

Stormwater FacilitiesMaintenance Guide ofVolume V ofthe City's2018

Drainage Design and Erosion Control Manual.

(2) Comply with PollutionSource Control Requirements locatedin Volume IV ofthe

City's2018 Drainage Design and Erosion Control Manual.
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(3) Maintain a record (inthe form of a logbook) ofsteps taken to implement the

programs referenced in (1)and (2)above. The logbook shallbe availablefor

inspectionby CITY OF TUMWATER at 7711 Martin Way E. during normal
business hours. The logbook shallcatalog the actiontaken, who took it,when it
was done, how itwas done, and any problems encountered or follow-upactions
recommended. Maintenance items ("problems")listedin Item (1)above shallbe

inspected as specifiedin the instructionsor more frequentlyifnecessary.
OWNER isencouraged to photocopy the individualchecklistsin Item (2)above
and use them to complete itsmonthly inspections.These completed checklists
would then, in combination, comprise the log book.

(4) Submit an annual report to CITY OF TUMWATER regarding implementation of
the programs referencedin (1)and (2)above. The report must be submitted on or
before May 15thof each calendar year and shallcontain,at a minimum, the

following:

(a) Name, address,and telephone number ofthe business,the person, or the
firm responsibleforplan implementation, and the person completing the

report.

(b) Time period covered by the report.

(c) A chronologicalsummary of activitiesconducted to implement the

programs referencedin (1)and (2)above. A photocopy ofthe applicable
sectionsofthe logbook with any additionalexplanation needed shall

normally suffice.For any activitiesconducted by paid partiesnot

affiliatedwith OWNER, include a copy ofthe invoiceforservices.

(d) An outlineofplanned activitiesforthe next year.

(5) Prevent any unauthorized modificationsto the drainage system and prevent it
from being dismantled, revised,alteredor removed except as necessary for

maintenance, repairor replacement. Any such actionswillbe covered under item

(4)above and shallbe approved by the CITY OF TUMWATER. Modifications to
the storm water quantity controland storm water qualitysystem must be

approved in advance by CITY OF TUMWATER and may require the submittal of
revised design drawings, supporting calculations,modificationsto maintenance

requirements, and applicationsforpermits.

CITY OF TUMWATER WILL, AS RESOURCES ALLOW:

(1) Provide technicalassistanceto OWNER in support ofitsoperation and

maintenance activitiesconducted pursuant toitsmaintenance and source control

programs. Said assistanceshallbe provided upon request,as CITY OF
TUMWATER time and resources permit and at no charge to OWNER.
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(2) Review the annual report and conduct occasionalsitevisitsto discuss

performance and problems with OWNER.

(3) Review thisagreement with OWNER and modify itas necessary.

REMEDIES:

(1) Ifthe CITY OF TUMWATER determines that maintenance or repair work is

required to be done to the storm water facilityexistingon the OWNER'S

PROPERTY, CITY OF TUMWATER shallgive OWNER, and the person or agent
in controlof said PROPERTY ifdifferent,noticeofthe specificmaintenance
and/or repair required. CITY OF TUMWATER shallset a reasonable time in
which such work isto be completed by the persons who were given notice.Ifthe
above required maintenance and/or repair isnot completed within the time setby
CITY OF TUMWATER, written noticewillbe sent to the persons who were given
noticestatingCITY OF TUMWATER'S intentionto perform such maintenance
and billthe OWNER forallincurred expenses. CITY OF TUMWATER may also

adjust storm water utilitycharges ifrequired maintenance isnot performed.

(2) Ifat any time CITY OF TUMWATER determines that the existingsystem creates

any imminent threat to public health,welfare or water qualityCITY OF

TUMWATER may take immediate measures to remedy said threat. No noticeto
the persons listedin Remedies (1),above, shallbe required under such

circumstances. All other responsibilitiesshallremain in effect.

(3) OWNER grants unrestrictedauthority to CITY OF TUMWATER foraccess to any
and allstorm water system features forthe purpose ofroutine inspectionsand/or

performing maintenance, repair and/or retrofitas may become necessary under
Remedies (1)and/or (2).

(4) OWNER shallassume allresponsibilityforthe costof any maintenance and for

repairs to the storm water facility.Such responsibilityshallinclude

reimbursement to CITY OF TUMWATER within 30 days ofthe receiptofthe
invoiceforany such work performed. Overdue payments willrequire payment of
interestat the current legalrate forliquidatedjudgments. Iflegalactionensues,
any costsor feesincurred by CITY OF TUMWATER willbe borne by the
OWNER.

(5) OWNER hereby grants to the CITY OF TUMWATER a lienagainst the above-
described PROPERTY in an amount equal to the costincurred by CITY OF
TUMWATER to perform the maintenance or repairwork described herein,
including interestand fees described in Remedies (4),above.

This Agreement isintended to protectthe value and desirabilityof the real
PROPERTY described above and to benefitallthe citizensofthe CITY OF TUMWATER.
Itshallrun with the land, and touch and concern the land, and be binding on allparties
having or acquiring from OWNER or theirsuccessors any right,title,or interestin the
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PROPERTY or any part thereof,as well as theirtitle,or interestin the PROPERTY or

any part thereof,as well as theirheirs,successors,and assigns. They shallinure to the

benefitofeach present or future successorin interestof said PROPERTY or any part

thereof,or interesttherein,and to the benefitof allcitizensofthe CITY OF

TUMWATER.

Dated at 4,ta/+ ,Washington, this day of t,©, 20lL.

OWNER:

Signatu
Name: .,

Title: V ;t F ad
Address: ]ff f a a bin ;U

StateofWashington )

)ss

County of «Vpldo )

IcertifythatIknow orhave satisfactoryevidencethat 1 k is

the person who appeared beforeme, and saidperson acknowledged that ( /she)signed this

instrument, on oath stated that (e/she) was authorized to execute the instrument and

acknowledged itas the A+ , of ¼ h eu il /bbJw,
t t/-

tobe thefreeand voluntaryactofsuch partyfortheuses and purposesmentioned inthe

instrument.

Dated: 'l- { - W WT p
(Signature)

""'
Notary Publicinand fortheStateof

e - Washington.

My appointment expires '7- 2h

fillH

CITY OF TUMWATER:

APPROVED as to form only: ACCEPTED BY:
°~'*"

City Attorney Water Resources & SustainabilityDirector

For Clarity:
9C2747F30AD6419
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EXHIBIT A

l-5COMMERCE PLACE

13-051

LEGAL DESCRIPTION

PARCEL A:

THAT PORTION OF THE SOUTH 375 FEET OF THE EAST 100 FEET OF THE

SOUTHEAST QUARTER OF THE SOUTHWEST QUARTER OF SECTION 16,
TOWNSHIP 17 NORTH, RANGE 2 WEST, W.M., LYING NORTHERLY AND

WESTERLY OF THE FOLLOWING DESCRIBED LINE:

BEGINNING AT A POINT OPPOSITE HIGHWAY ENGINEER STATION AD

10+53.77 P.C., AS SHOWN ON SHEET 2 OF 3 SHEETS OF HIGHWAY

ENGINEERS MAP, DATED DECEMBER 21, 1965 AND 60 FEET DISTANT

NORTHWESTERLY, WHEN MEASURED AT RIGHT ANGLES FROM THE AD

CENTERLINE OF PRIMARY STATE NO. 1 (SR-5) MAYTOWN TO TUMWATER,
LATHROP ROAD INTERCHANGE, THENCE IN A STRAIGHT LINE SOUTH 28°

41' 30" WEST TO THE EAST LINE OF THE SOUTHEAST QUARTER OF THE

SOUTHWEST QUARTER OF SAID SECTION 16; THENCE SOUTHERLY

ALONG SAID EAST LINE TO A POINT OPPOSITE HIGHWAY ENGINEERS

STATION DB 4+85, AS SHOWN ON SAID MAP, AND 40 FEET DISTANT

NORTHERLY THEREFROM; THENCE CONTINUING WESTERLY PARALLEL

WITH SAID DB CENTERLINE TO A POINT OPPOSITE HIGHWAY ENGINEER

STATION DB 2+50 AND THE END OF THIS LINE DESCRIPTION. EXCEPT

COUNTY ROAD KNOWN AS LATHROP ROAD.

PARCEL B:

THAT PORTION OF THE SOUTHWEST QUARTER OF SECTION 16,
TOWNSHIP 17 NORTH, RANGE 2 WEST, W.M., DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHEAST CORNER OF SAID SUBDIVISION;
THENCE WEST ALONG THE SOUTH LINE OF SAID SOUTHEAST QUARTER

OF SOUTHWEST QUARTER 100 FEET TO THE TRUE POINT OF

BEGINNING; THENCE CONTINUING WEST 140 FEET, MORE OR LESS, TO

THE EAST LINE OF THE WEST 2,387.73 FEET OF THE SOUTHWEST

QUARTER OF SAID SECTION 16; THENCE NORTH 375 FEET; THENCE

EAST 140 FEET, MORE OR LESS, TO A POINT 100 FEET WEST OF THE

EAST LINE OF SAID SOUTHEAST QUARTER OF SOUTHWEST QUARTER;
THENCE SOUTH 375 FEET TO THE TRUE POINT OF BEGINNING. EXCEPT

PORTION THEREOF LYING WITHIN LATHROP ROAD.

PARCEL C:

THAT PORTION OF THE WEST HALF OF THE SOUTHEAST QUARTER OF

SECTION 16, TOWNSHIP 17 NORTH, RANGE 2 WEST, W.M., LYING

WESTERLY OF TRACTS CONVEYED TO THE STATE OF WASHINGTON, BY
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DEEDS RECORDED MARCH 2, 1953, AUGUST 15, 1957 AND JULY 19, 1966

UNDER AUDITOR'S FILE NOS. 516498, 587782, AND 743347,
RESPECTIVELY.

PARCEL D:

THAT PART OF THE SOUTHEAST QUARTER OF THE SOUTHWEST

QUARTER OF SECTION 16, TOWNSHIP 17 NORTH, RANGE 2 WEST, W.M.,
DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT OF THE SOUTH LINE OF SAID SECTION 16, 2,299.3
FEET EAST OF ITS SOUTHWEST CORNER; RUNNING THENCE EAST

ALONG SAID SOUTH LINE 88.43 FEET; THENCE NORTH 375 FEET, THENCE

EAST 240 FEET, MORE OR LESS, TO THE EAST LINE OF SAID SOUTHEAST

QUARTER OF THE SOUTHWEST QUARTER; THENCE NORTHERLY ALONG
SAID EAST LINE 945 FEET, MORE OR LESS, TO THE NORTH LINE OF SAID

SOUTHEAST QUARTER OF THE SOUTHWEST QUARTER; THENCE

WESTERLY ALONG SAID NORTH LINE 328 FEET, MORE OR LESS TO A

POINT NORTH OF THE POINT OF BEGINNING; THENCE SOUTH 1,320

FEET, MORE OR LESS; TO THE POINT OF BEGINNING. EXCEPTING

THEREFROM THE SOUTH 30 FEET FOR COUNTY ROAD KNOW AS

LATHROP ROAD, IN THURSTON COUNTY, WASHINGTON.
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Resolution No. 2024- 0i 8

Of the Confederated Tribes of the Chehalis Reservation

RE: Approving the Memorandum of Understanding by and between the Tribe and the
City of Tumwater with respect to the Kaufman property, a copy of which is attached
hereto and made a part hereof (the " MOU"). 

Whereas: The Business Committee of the Confederated Tribes of the Chehalis Reservation is

the duly constituted governing body of the Chehalis Tribe, in accordance with the Constitution
and By- laws adopted by voting members of the Tribe and approved by the Commissioner of
Indian Affairs; and

Whereas: The Business Committee is responsible for protecting and enhancing the social, 
health, edueational' ind economic well- being of Tribal Members; and

Whereas: The Tribe has jurisdiction over the Reservation and all trust lands in Indian Country; 
and

Whereas: ``As a condition of closing the purchase of the Kaufman property at Exit 99, the Tribe
has negotiated the MOU; 

Whereas: The City of Tumwater has approved the terms of the MOU and authorized its
execution; 

Now Therefore Let It Be Resolved: That the Business Committee of the Chehalis Tribe does

hereby approve the MOU and authorizes the Chairman, the Tribal Secretary and Lead Counsel to
sign the same'. 

t

s Certification: This Resolution, Number 2024- UfD , was duly considered and approved at a
regularly scheduled meeting of the Chehalis Business Committee held onl; 2024, at, 

which a, quorum was present. The vote being For, ' Against, with  bsteritions: and

with the Chairman not voting. 
F , 

Signed: Attested: 

dku
Dustin Klatush Charlotte Lopez

Chairman Secretary
F I< 

P.O. BOX 536 OAKVILLE, WA. 98568 . 

AC 360-273-5911 ® FAX 360-273- 591477
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INTERGOVERNMENTAL AGREEMENT

BETWEEN THE CITY OF TUMWATER

AND THE CONFEDERATED TRIBES OF

THE CHEHALIS RESERVATION

RELATED TO PROPERTY

LOCATED ON 93rd AVENUE SW

IN TUMWATER, WASHINGTON

THIS AGREEMENT is made and entered into by the CITY OF

TUMWATER, a municipal corporation of the State of Washington, (" City") 
and the CONFEDERATED TRIBES OF THE CHEHALIS RESERVATION, a

federally recognized Indian tribe ("Tribe"). 

WHEREAS, Tribe is purchasing Property at Exit 99 of I-5 located on 93rd
Avenue SW in Tumwater ( the Legal Description of the Property is attached
hereto and made a part hereof as Exhibit A). 

WHEREAS, Property is subject to a recorded Plat # 4952603, I- 5 Commerce

Place Plat, which Plat is attached hereto and made a part hereof as Exhibit B
the " Plat"). 

WHEREAS, as part of the platting process, the plat proponent established a
road, Legacy Court SW, which road is now owned by the City. 

WHEREAS, at the closing for the Property, Seller intends to terminate the
previously approved Commercial Association Covenants, Conditions and

Restrictions recorded with the Property. 

WHEREAS, simultaneously with the closing of the purchase of the Property, 
the Tribe intends to seek a plat vacation. 

WHEREAS, it is the intention of the Tribe to place the Property in trust and
assume jurisdiction. 

WHEREAS, the parties hereto wish to enter into an agreement protecting
the interests of the Tribe and the City with respect to the issues addressed in
this Agreement. 

WHEREAS, RCW 39. 34. 010 permits local governmental units to make the
most efficient use of their powers by enabling them to cooperate with other
localities on a basis of mutual advantage and thereby to provide services and

Intergovernmental Agreement Between City of Tumwater and
The Confederated Tribes of The Chehalis Reservation

Related to Property on 93` d Ave SW - 2024
Page 1 of 9
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facilities in a manner and pursuant to forms of governmental organization
that will accord best with geographic, economic, population and other factors
influencing the needs and development of local communities; and

WHEREAS, pursuant to RCW 39. 34. 080, each party is authorized to
contract with any one or more other public agencies to perform any
governmental service, activity, or undertaking which each public agency
entering into the contract is authorized by law to perform: provided, that
such contract shall be authorized by the governing body of each party to the
contract and shall set forth its purposes, powers, rights, objectives and

responsibilities of the contracting parties; 

NOW, THEREFORE, in consideration of the mutual terms, provisions, and
obligations contained herein, it is agreed by and between the City and Tribe
as follows: 

1. Purpose/ Objective

The purpose of this Agreement is to set forth the obligations and expectations

of the parties related to purchase and development of the Property by the
Tribe. 

2. Responsibilities

The parties shall cooperate with each other and take all steps necessary and
reasonable to accomplish their respective responsibilities under this

Agreement in a timely manner. 

A. Responsibilities of the City shall be as follows: 

i. Upon receipt of a complete application for a Plat Vacation, 

including all required submittal documents and payment of
all fees, the City will promptly begin its review of the
application and schedule the hearing examiner meeting. 
Application submittal requirements are addressed in TMC

Title 17, The plat vacation process is more specifically
addressed in TMC 17. 26. 

ii. The City agrees to cooperate with the Tribe in reviewing
requests for relocation of Legacy Court SW and any and all
utilities and easements. 

Intergovernmental Agreement Between City of Tumwater and
The Confederated Tribes of The Chehalis Reservation

Related to Property on 93, d Ave SW - 2024
Page 2 of 9
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iii. The City agrees to cooperate with the Tribe to identify
transportation infrastructure level of service ( LOS) 

deficiencies and solutions within the area related to and

concurrent with future development by the Tribe, 

particularly along 93rd Avenue. The City agrees to conduct
an Interchange Study in which the Tribe will participate as a
stakeholder, and the City will review and evaluate traffic
impact assessments prepared by the Tribe as a component of
any proposed development. The City agrees to cooperate with
the Tribe to enter into separate agreements for

administration and funding of the projects needed to address
transportation infrastructure LOS deficiencies prior to

generation of new traffic associated with development by the
Tribe on the Property. 

iv. The City agrees to cooperate with the Tribe to modify or
extinguish the Stormwater Maintenance Agreement, 

attached hereto as Exhibit C and incorporated herein. Based

on whether there continues to be a need for public use of the
facilities after purchase of the Property, the parties shall
consult to determine if a new agreement is necessary. 

B. Responsibilities of the Tribe shall be as follows: 

The Tribe shall take all necessary steps to vacate the Plat
and road within the Plat commencing by filing a complete
Application for Vacation with City in accordance with TMC
17. 26. 060 and RCW 58. 17.212 including submitting all

required submittal documents and fees. The Tribe shall

participate in all hearings required as a part of the vacation
process and shall be responsible for all costs associated with
plat vacation review and document recording. 

i. Upon vacation of the Plat, the Tribe shall own Legacy Court
SW. The Tribe shall have sole responsibility for ownership
and maintenance of Legacy Court SW and shall hold the City
harmless from all cost, loss, expense and damage arising out
of or in connection with the Tribe' s ownership of Legacy
Court SW. 

Intergovernmental Agreement Between City of Tumwater and
The Confederated Tribes of The Chehalis Reservation

Related to Property on 93, d Ave SW - 2024
Page 3 of 9
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ii. After consultation with and approval by the City, the Tribe
may move the location of Legacy Court SW and any
attendant sewer, water or other utility facilities within or
adjacent to Legacy Court SW provided the Tribe moves the
road in such a manner as will not result in an approach
closer to the I-5 interchange or cut off the ability of adjacent
landowners, upon the payment by customer to City of any
applicable fees, to access the sewer and water infrastructure

at the boundary of the Property. Relocation of the road and
any utility facilities shall be coordinated with the City and
appropriate State agencies, as necessary for approval of any
water system modification, and shall be at the Tribe' s sole

expense. 

iii. The Tribe acknowledges the easements recorded as part of
the Plat are binding upon the Tribe and run with the land. 
The Tribe will consult with the City should it intend to move
any of the easements from their current location to an
alternate location on the Property. If the appurtenances are
relocated, they shall be relocated in such manner as to allow
adjacent property owners the ability to extend utilities to
their properties. Any relocation of utilities shall be at the sole
expense of the Tribe and new easements shall be granted for
the benefit of the City and recorded on the property with
Thurston County. The Tribe shall grant the City one or more
new utility easements, in a form approved by the City, to
access, inspect, design, construct, reconstruct, operate, 

maintain, repair, replace, remove, grade, excavate, and

enlarge all utility facilities including water main and

sanitary sewer lines and all appurtenances thereto. 

iv. Notwithstanding anything herein to the contrary, the Tribe
acknowledges that, in order to vacate Legacy Court SW, City
ordinances require the property owner to pay the City fifty
percent ( 50%) of the appraised value of the road. The City
and Tribe shall mutually agree upon an MAI appraiser to
appraise the value of Legacy Court SW. All costs of the
appraisal shall be the responsibility of the Tribe. 

In lieu of monetary compensation, the parties agree that the
Tribe may satisfy this obligation by dedicating to the City for
street or other municipal purposes real property useful for

Intergovernmental Agreement Between City of Tumwater and
The Confederated Tribes of The Chehalis Reservation

Related to Property on 931 Ave SW - 2024
Page 4 of 9
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the intended purpose where the property has a fair market
value at least equal to the amount of monetary compensation
that would otherwise be required. 

v. Upon vacation of the Plat, the Tribe acknowledges and

agrees to the following: 

a. The Tribe will permanently maintain the current
wetland buffer which exists on the Property. 
Notwithstanding the foregoing, treed areas outside of
the wetland buffer are not guaranteed to remain
intact. 

b. The Tribe will consult with the City prior to any
development proposed to encroach on the City's
Wellhead Protection Areas, depicted on Exhibit D

attached hereto and made a part hereof, and the Tribe
will not permit any land uses prohibited by the City
within the applicable Wellhead Protection Areas. 

c. Upon purchase of the Property, the Tribe shall own all
stormwater facilities on the Property. The Tribe shall
have sole responsibility for ownership and

maintenance of all stormwater facilities and shall hold

the City harmless from all cost, loss, expense and

damage arising out of or in connection with the Tribe' s
ownership and maintenance of the stormwater

facilities. The parties acknowledge that the

stormwater retention features of the Plat may be
changed by the Tribe to meet with any of the Tribe' s
development plans. Notwithstanding the foregoing, 
the parties shall cooperate to determine if the

Stormwater Maintenance Agreement should be

modified or extinguished. 

vi. The Tribe agrees to address public roadway safety and
concurrency issues that arise from the Tribe' s development of
the Property if it creates traffic levels greater than those
from the originally planned Kaufman development. The

Tribe agrees to cooperate with the City to identify and
address transportation infrastructure level of service ( LOS) 

deficiencies within the area related to and concurrent with

Intergovernmental Agreement Between City of Tumwater and
The Confederated Tribes of The Chehalis Reservation

Related to Property on 93" Ave SW - 2024
Page 5 of 9
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future development by the Tribe, particularly along 93rd
Avenue. The Tribe will participate as a stakeholder in an
Interchange Study conducted by the City. The Tribe will
complete a traffic impact assessment as a component of any
proposed development and provide to the City for review. The
Tribe agrees to enter into separate agreements for

administration and funding of the projects needed to address
transportation infrastructure LOS deficiencies prior to

generation of new traffic associated with development by the
Tribe on the Property. 

3. Future Agreements. 

The parties agree to cooperate with each other and use best efforts to reach
agreement on the matters contained within this Agreement including
negotiating future agreements, taking the necessary steps to accomplish the
matters addressed herein, and executing documents necessary to effectuate
this Agreement. 

Emergency services is outside the scope of this Agreement. The Parties may
mutually address emergency services separately at such time as the Property
is developed. 

4. Public Records Requests

Each party shall be responsible for maintaining its own records and shall
respond to records requests received by it directly. Each party to this
Agreement recognizes that the agency receiving a public records request is
responsible for determining the manner in which it deems appropriate to
respond to a public records request. Additionally, each party agrees to
cooperate to the fullest extent possible in providing records related to this
Agreement requested by the other party in order to respond to records
requests. 

5. Indemnification

Each party, and its successors and assigns, shall release, indemnify, defend, 
and hold the other party, and its successors and assigns, harmless from and
against any and all loss, costs, claims, suits, liabilities, causes of action, and
expenses of any kind or nature ( including reasonable attorneys' fees) arising
out of, related to, or incurred by reason of its own negligence in carrying out
the rights and obligations of this Agreement. 

Intergovernmental Agreement Between City of Tumwater and
The Confederated Tribes of The Chehalis Reservation

Related to Property on 93, d Ave SW - 2024
Page 6 of 9
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6. Joint Board

This Agreement creates no separate legal entity and no joint board. 
Disposition of any property owned by the Parties under this Agreement shall
be as provided for in this Agreement. 

7. Duration of Agreement

This Agreement shall be effective on the date of the last authorizing
signature affixed hereto until July 31, 2029, unless otherwise amended or
terminated in the manner described under section 12 or 8 of this Agreement. 

8. Termination of Agreement

This Agreement may be terminated only by mutual written agreement of the
Parties. 

9. Dispute Resolution

If a dispute arises, the Party making the claim will provide the other Party
written notice within thirty (30) days. The notice shall detail the matter in
question. Authorized representatives of each Party shall attempt to resolve
the dispute by negotiation within thirty ( 30) days of notification. If such

negotiation is unsuccessful, the parties mutually agree to a formal dispute
resolution process such as mediation, through an agreed -upon mediator

experienced in Indian Law. If they cannot reach an agreement with respect to
a mediator, then the Parties shall apply to Judicial Arbitration and
Mediation Service ( JAMS) for the appointment of a mediator. All costs for

mediation services shall be divided equally between the Parties. Each Party
will bear their owns costs and legal fees, unless otherwise determined in

mediation. 

10. Interpretation and Venue

This Agreement shall be governed by the laws of the State of Washington as
to interpretation and performance. Venue for any action that cannot be
resolved through mediation may be brought only in the Superior Court of
Thurston County, Washington. 

Intergovernmental Agreement Between City of Tumwater and
The Confederated Tribes of The Chehalis Reservation

Related to Property on 9311 Ave SW - 2024
Page 7 of 9
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11. CONSENT TO JURISDICTION AND EXPRESS LIMITED WAIVER

OF SOVEREIGN IMMUNITY

THE TRIBE DOES HEREBY EXPRESSLY CONSENT TO A LIMITED

WAIVER OF SOVEREIGN IMMUNITY AND CONSENTS TO

JURISDICTION IN THE COURTS OF THE STATE OF WASHINGTON AS

HAVING EXCLUSIVE JURISDICTION TO HEAR, RESOLVE AND ENTER

FINAL JUDGMENT ON ANY LEGAL DISPUTE BY AND BETWEEN THE

PARTIES WITH RESPECT ONLY TO THIS AGREEMENT CONCERNING

THE INTERPRETATION OF THIS AGREEMENT, ENFORCEMENT OF

ANY OF ITS PROVISIONS, AND/ OR FOR EQUITABLE RELIEF FOR ANY

ALLEGED OR ACTUAL BREACH OF ANY PROVISION OF THIS

AGREEMENT AND/ OR FOR THE ENFORCEMENT OF ANY SUCH FINAL

JUDGMENT ENTERED BY ANY COURT OF THE STATE OF

WASHINGTON REGARDING SUCH MATTERS. THIS LIMITED WAIVER

IS FOR THE BENEFIT OF THE CITY AND NOT FOR THE BENEFIT OF

ANY THIRD PARTY. 

12. Entire Agreement

This Agreement sets forth all terms and conditions agreed upon by the City
and the Tribe, and supersedes any and all prior agreements oral or otherwise
with respect to the subject matter addressed herein. 

Any addition, deletion, or change to the terms and conditions of this

Agreement shall be in the form of a written amendment approved by each of
the parties. 

13. Filin

Prior to its entry into force, this Agreement shall be filed with the Thurston
County Auditor's Office or posted upon the websites or other electronically
retrievable public source as required by RCW 39. 34. 040. 

14. Notice

Any notice required under this Agreement shall be to the party at the
address listed below and shall become effective three ( 3) days after the date

of deposit in the United States Postal Service. 

Intergovernmental Agreement Between City of Tumwater and
The Confederated Tribes of The Chehalis Reservation

Related to Property on 93, d Ave SW - 2024
Page 8 of 9
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CITY OF TUMWATER

Attn: City Clerk
555 Israel Road SW

Tumwater, WA 98501

15. Authority

CONFEDERATED TRIBES OF

THE CHEHALIS RESERVATION

Chairman

Chehalis Tribe

420 Howanut Road

Oakville, WA 98568

The parties represent that they have taken all steps necessary and have the
authority to enter into this Agreement, to be bound by the Agreement, and to
execute the terms of this Agreement. 

16. Effective date

This Agreement is hereby entered into between the City of Tumwater and the
Confederated Tribes of the Chehalis Reservation and shall take effect on the

date of the last authorizing signature affixed hereto: 

CITY OF TUMWATER

Signed by: 

t,( l it, Su " IA, 

945DD615DF7D4C0... 

Debbie Sullivan, Mayor

Dated: 
7/ 31/ 2024

ATTEST: 

DocuSigned by: 

l cia VkA4
E67ECE580BA0488... 

Melody Valiant, City Clerk

APPROVED AS TO FORM: 

EDocuSigned
by: 

Lao L LL
50118AME4C345C_. 

Karen Kirkpatrick, City Attorney

CONFEDERATED TRIBES OF

THE CHEHALIS RESERVATION

Dustin Klatush, Chairman

Dated: j1.,'v`  202

ATTEST: 

Charlotte Lopez, Tribe Secreta

APPROVED AS TO FORM: 

Harold Chesnin, Tribal Attorney

Intergovernmental Agreement Between City of Tumwater and
The Confederated Tribes of The Chehalis Reservation

Related to Property on 93rd Ave SW - 2024
Page 9 of 9
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EXHIBIT A

PARCEL A: 

THAT PORTION OF THE SOUTH 375 FEET OF THE EAST 100 FEET OF THE

SOUTHEAST QUARTER OF THE SOUTHWEST QUARTER OF SECTION 16, 
TOWNSHIP 17 NORTH, RANGE 2 WEST, W.M., LYING NORTHERLY AND

WESTERLY OF THE FOLLOWING DESCRIBED LINE: 

BEGINNING AT A POINT OPPOSITE HIGHWAY ENGINEER STATION AD

10+ 53. 77 P. C., AS SHOWN ON SHEET 2 OF 3 SHEETS OF HIGHWAY

ENGINEERS MAP, DATED DECEMBER 21, 1965 AND 60 FEET DISTANT

NORTHERWESTERLY, WHEN MEASURED AT RIGHT ANGLES FROM THE AD

CENTERLINE OF PRIMARY STATE NO. 1 ( SR- 5) MAYTOWN TO TUMWTER, 

LATHROP ROAD INTERCHNAGE, THENCE IN A STRAIGHT LINE SOUTH 28° 

41' 30" WEST TO THE EAST LINE OF THE SOUTHEAST QUARTER OF THE
SOUTHWEST QUARTER OF SAID SECTION 16; THENCE SOUTHERLY ALONG
SAID EAST LINE TO A POINT OPPOSITE HIGHWAY ENGINEERS STATION

DB 4+ 85, AS SHOWN ON SAID MAP, AND 40 FEET DISTANT NORTHERLY

THEREFROM; THENCE CONTINUING WESTERLY PARALLEL WITH SAID DB

CENTERLINE TO A POINT OPPOSITE HIGHWAY ENGINEER STATION DB

2+ 50 AND THE END OF THIS LINE DESCRIPTION. EXCEPT COUNTY ROAD

KNOWN AS LATHROP ROAD; ALSO EXCEPT THAT PORTION CONVEYED TO

THURSTON COUNTY BY DEED RECORDED JULY 16, 2010 UNDER

AUDITOR' S FILE NO. 4160513; ALSO EXCEPT THAT PORTION CONVEYED TO

CITY OF TUMWATER BY DEED RECORDED JANUARY 28, 2021 UNDER

AUDITOR' S FILE NO. 4821155. 

PARCEL B: 

THAT PORTION OF THE SOUTHWEST QUARTER OF SECTION 16, 
TOWNSHIP 17 NORTH, RANGE 2 WEST, W. M., DESCRIBED AS FOLLOWS: 

BEGINNING AT THE SOUTHEAST CORNER OF SAID SUBDIVISION; THENCE

WEST ALONG THE SOUTH LINE OF SAID SOUTHEAST QUARTER OF
SOUTHWEST QUARTER 100 FEET TO THE TRUE POINT OF BEGINNING; 
THENCE CONTINUING WEST 140 FEET, MORE OR LESS, TO THE EAST LINE

OF THE WEST 2, 387.73 FEET OF THE SOUTHWEST QUARTER OF SAID
SECTION 16; THENCE NORTH 375 FEET; THENCE EAST 140 FEET, MORE OR

LESS, TO A POINT 100 FEET WEST OF THE EAST LINE OF SAID SOUTHEAST

QUARTER OF SOUTHWEST QUARTER; THENCE SOUTH 375 FEET TO THE
TRUE POINT OF BEGINNING. EXCEPT PORTION THEREOF LYING WITHIN

LATHROP ROAD; ALSO EXCEPT THAT PORTION CONVEYED TO THURSTON

COUNTY BY DEED RECORDED JULY 16, 2010 UNDER AUDITOR' S FILE NO. 

4160513; ALSO EXCEPTING THAT PORTION CONVEYED TO CITY OF

TUMWATER BY DEED RECORDED JANUARY 28, 2021 UNDER AUDITOR' S

FILE NO. 4821153. 
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PARCEL C: 

THAT PORTION OF THE WEST HALF OF THE SOUTHEAST QUARTER OF
SECTION 16, TOWNSHIP 17 NORTH, RANGE 2 WEST, W.M., LYING

WESTERLY OF TRACTS CONVEYED TO THE STATE OF WASHINGTON, BY

DEEDS RECORDED MARCH 2, 1953, AUGUST 15, 1957 AND JULY 19, 1966

UNDER AUDITOR' S FILE NOS. 516498, 587782, AND 743347, RESPECTIVELY. 

PARCEL D: 

THAT PART OF THE SOUTHEAST QUARTER OF THE SOUTHWEST QUARTER
OF SECTION 16, TOWNSHIP 17 NORTH, RANGE 2 WEST, W.M., DESCRIBED

AS FOLLOWS: BEGINNING AT A POINT OF THE SOUTH LINE OF SAID

SECTION 16, 2, 299. 3 FEET EAST OF ITS SOUTHWEST CORNDER; RUNNING

THENCE EAST ALONG SAID SOUTH LINE 88. 43 FEET; THENCE NORTH 375

FEET; THENCE EAST 240 FEET, MORE OR LESS, TO THE EAST LINE OF

SAID SOUTHEAST QUARTER OF THE SOUTHWEST QUARTER; THENCE
WESTERLY ALONG SAID NORTH LINE 328 FEET, MORE OR LESS TO A

POINT NORTH OF THE POINT OF BEGINNING; THENCE SOUTH 1, 320 FEET, 

MORE OR LESS; TO THE POINT OF BEGINNING. EXCEPTING THEREFROM

THE SOUTH 30 FEET FOR COUNTY ROAD KNOWN AS LATHROP ROAD; 

ALSO EXCEPT THAT PORTION CONVEYED TO THURSTON COUNTY BY

DEED RECORDED JULY 16, 2010 UNDER AUDITOR' S FILE NO. 4160513; ALSO

EXCEPTING THAT PORTION CONVEYED TO CITY OF TUMWATER BY DEED

RECORDED JANUARY 28, 2021 UNDER AUDITOR' S FILE NO. 4821154. IN

THURSTON COUNTY, WASHINGTON. 
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EXHIBIT C

CITY OF TUMWATER

PUBLIC WORKS DEPARTMENT

555 ISRAEL ROAD SW

TUMWATER, WA 98601

DOCUMENT TITLE(S) 

Storm Water Maintenance Agreement

REFERENCE NUMBERS( S) OF RELATED DOCUMENTS

GRANTOR( S) ( LAST, FIRST, MIDDLE INITIAL) 

Kaufman Real Estate, LLC

GRANTEE( S) ( LAST, FIRST, MIDDLE INITIAL) 

City of Tumwater

LEGAL DESCRIPTION

Parcel Number 12716340102: Section 16 Township 17 Range 2W Quarter SE SW
THE E 100 FT OF THE S 375 FT OF THE SE QTR OF THE SW QTR; EXC
THEREFROM THAT PTN CONVEYED TO THE SOW FOR LATHROP RD

INTERCHANGE BY INSTRUMENT REC

Parcel Number 12716340100: Section 16 Township 17 Range 2W Quarter SE SW
THAT PTN DAF: BEG AT THE SE COR OF SD SUBDIV; TH W ALG THE S LN OF
SD SE QTR OF THE SW QTR 100 FT TO THE TPOB; TH CONT W 140 FT, M/ L, 
TO THE E LN

Parcel Number 12716420000: 

16- 17- 2W NW-SE/W2 SW -SE LESS 21. 44A H& W LESS 2. 20A

Parcel Number 12716340101: Section 16 Township 17 Range 2W Quarter SE SW
THAT PTN DAF: BAAP ON THE S LN OF SD SEC 16, 2299. 3 FT E OF IT SW

COR; RUNN TH E ALG SD S LN 88.43 FT; TH N 375 FT; TH E 240 FT, M/ L, TO
THE E LN OF SD

ASSESSOR' S PROPERTY TAX PARCELIACCOUNT NUMBER

12716340102, 12716340100, 12716420000, 12716340101

4952601 Pages: 7
09/ 27/ 2022 10: 54 AM Agreement
Thurston County Washington
CITY of TUMWATER

III K phVININ M1 W111111
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Docusign Envelope ID: 86FA4F86- 6388- 4E1 B- AD66- EF6997C3FB3B

4952601 Page 2 of 7 09/ 27/ 2022 10: 54 AM Thurston County WA

EXHIBIT C

AGREEMENT TO MAINTAIN
STORM WATER FACILITIES AND TO IMPLEMENT A

POLLUTION SOURCE CONTROL PLAN
BY AND BETWEEN THE CITY OF TUMWATER AND

Kaufman Real Estate, LLC, 

AND IT' S HEIRS, SUCCESSORS, OR ASSIGNS
HEREINAFTER " OWNER") 

The upkeep and maintenance of storm water facilities and the implementation of
pollution source control best management` practices (BMPs) are essential to the
protection of water resources in the CCIOF TUMWATER. All property owners are
expected to conduct business in a manner that promotes environmental protection. This
Agreement contains specific provisions with respect to maintenance of storm water
facilities and use of pollution source control BMPs. The authority to require maintenance
and pollution source control is provided by Tumwater Municipal Code. 

LEGAL DESCRIPTION: 

SEE ATTACHED EXHIBIT "A" 

RECITALS: 

WHEREAS, OWNER is the owner of certain real property in Thurston County, 
Washington, described as set forth in the legal description contained herein and referred
to in this agreement as the "PROPERTY"; and

WHEREAS, in connection with the OWNER' S proposed development of the
PROPERTY, the CITY OF TUMWATER has required and OWNER has agreed to

construct storm water facilities and to implement a pollution source control plan. The
storm water facilities and pollution source control plan were prepared by Hgtton Godkt
Pantier, Inc. for the OWNER'S PROPERTY and is on file with CITY OF TUMWATER; 
and

WHEREAS, OWNER has constructed improvements, including but not limited to, 
buildings, pavement, and storm water facilities on the PROPERTY, in order to further
the goals of the CITY OF TUMWATER to ensure the protection and enhancement of
Tumwater's water resources, CITY OF TUMWATER and OWNER hereby enter into this
Agreement. The responsibilities of each party to this Agreement are identified below. 

OWNER SHALL: 

1) Implement the storm water facility maintenance program located in the
Stormwater Facilities Maintenance Guide of Volume V of the City' s 2018
Drainage Design and Erosion Control Manual. 

2) Comply with Pollution Source Control Requirements located in Volume IV of the
City' s 2018 Drainage Design and Erosion Control Manual. 

Page 1 of 4
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4952601 Page 3 of 7 09/ 27/ 2022 10: 54 AM Thurston County WA

EXHIBIT C

3) Maintain a record (in the form of a log book) of steps taken to implement the
programs referenced in (1) and ( 2) above. The log book shall be available for
inspection by CITY OF TUMWATER at 7711 Martin Way E. during normal
business hours. The log book shall catalog the action taken, who took it, when it
was done, how it was done, and any problems encountered or follow-up actions
recommended. Maintenance items (" problems") listed in Item ( 1) above shall be

inspected as specified in the instructions or more frequently if necessary. 
OWNER is encouraged to photocopy the individual checklists in Item (2) above
and use them to complete its monthly inspections. These completed checklists
would then, in combination, comprise the log book. 

4) Submit an annual report to CITY OF TUMWATER regarding implementation of
the programs referenced in ( 1) and ( 2) above. The report must be submitted on or

before May 151h of each calendar year and shall contain, at a minimum, the
following: 

a) Name, address, and telephone number of the business, the person, or the
firm responsible for plan implementation, and the person completing the
report. 

b) Time period covered by the report. 

c) A chronological summary of activities conducted to implement the
programs referenced in (1) and (2) above. A photocopy of the applicable
sections of the log book with any additional explanation needed shall
normally suffice. For any activities conducted by paid parties not
affiliated with OWNER, include a copy of the invoice for services. 

d) An outline of planned activities for the next year

5) Prevent any unauthorized modifications to the drainage system and prevent it
from being dismantled, revised, altered or removed except as necessary for
maintenance, repair or replacement. Any such actions will be covered under item
4) above and shall be approved by the CITY OF TUMWATER. Modifications to

the storm water quantity control and storm water quality system must be
approved in advance by CITY OF TUMWATER and may require the submittal of
revised design drawings, supporting calculations, modifications to maintenance
requirements, and applications for permits. 

CITY OF TUMWATER WILL, AS RESOURCES ALLOW: 

1) Provide technical assistance to OWNER in support of its operation and
maintenance activities conducted pursuant to its maintenance and source control
programs. Said assistance shall be provided upon request, as CITY OF
TUMWATER time and resources permit and at no charge to OWNER. 

Page 2 of 4
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4952601 Page 4 of 7 09/ 27/ 2022 10: 54 AM Thurston County WA

EXHIBIT C

2) Review the annual report and conduct occasional site visits to discuss
performance and problems with OWNER. 

3) Review this agreement with OWNER and modify it as necessary. 

REMEDIES; 

1) If the CITY OF TUMWATER determines that maintenance or repair work is
required to be done to the storm water facility existing on the OWNER' S
PROPERTY, CITY OF TUMWATER shall give OWNER, and the person or agent
in control of said PROPERTY if different, notice of the specific maintenance
and/ or repair required. CITY OF TUMWATER shall set a reasonable time in

which such work is to be completed by the persons who were given notice. If the
above required maintenance and/ or repair is not completed within the time set by
CITY OF TUMWATER, written notice will be sent to the persons who were given
notice stating CITY OF TUMWATER' S intention to perform such maintenance
and bill the OWNER for all' incurred expenses. CITY OF TUMWATER may also
adjust storm water utility charges if required maintenance is not performed. 

2) If at any time CITY OF TUMWATER determines that the existing system creates
any imminent threat to public health, welfare or water quality CITY OF
TUMWATER may take immediate measures to remedy said threat. No notice to
the persons listed in Remedies ( 1), above, shall be required under such
circumstances. All other responsibilities shall remain in effect. 

3) OWNER grants unrestricted authority to CITY OF TUMWATER for access to any
and all storm water system features for the purpose of routine inspections and/ or
performing maintenance, repair and/or retrofit as may become necessary under
Remedies ( 1) and/or ( 2). 

4) OWNER shall assume all responsibility for the cost of any maintenance and for
repairs to the storm water facility. Such responsibility shall include
reimbursement to CITY OF TUMWATER within 30 days of the receipt of the

invoice for any such work performed. Overdue payments will require payment of
interest at the current legal rate for liquidated judgments. If legal action ensues, 
any costs or fees incurred by CITY OF TUMWATER will be borne by the
OWNER. 

5) OWNER hereby grants to the CITY OF TUMWATER a lien against the above - 
described PROPERTY in an amount equal to the cost incurred by CITY OF
TUMWATER to perform the maintenance or repair work described herein, 
including interest and fees described in Remedies ( 4), above. 

This Agreement is intended to protect the value and desirability of the real
PROPERTY described above and to benefit all the citizens of the CITY OF TUMWATER. 
It shall run with the land, and touch and concern the land, and be binding on all parties
having or acquiring from OWNER or their successors any right, title, or interest in the

Page 3 of 4
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EXHIBIT C

PROPERTY or any part thereof, as well as their title, or interest in the PROPERTY or
any part thereof, as well as their heirs, successors, and assigns. They shall inure to the
benefit of each present or future successor in interest of said PROPERTY or any part
thereof, or interest therein, and to the benefit of all citizens of the CITY OF

TUMWATER. 

Dated at Washington, this f"'' day of ` o 20"al . 

State of Washington ) 

ss

County of

OWNER: 

SignatuiV

Name: V;,' r' 

Title: V.' t :,, a.P '•., r1
Address: i11; a, er' i

fit. '% >= • 

I certify that I know or have satisfactory evidence that is

the person who appeared before me, and said person acknowledged that Qlshe) signed this
instrument, on oath stated that Ce/she) was authorized to execute the instrument and
acknowledged it as the L, z , 4 si of. Y LY ,>• , c-~ } -,  .. r.- 

to be the free and voluntary act of such party for the uses and purposes mentioned in the
instrument. 

Dated: 

F NgTAAY a

pU91. 1G

i

CITY OF TUMWATER: 

APPROVED as to form only: 

City Attorney

For Clarity: 
9C2747F30AD6419

Signature) 

Notary Public in and for the State of
Washington. 

My appointment expires 7- '' • _= 

ACCEPTED BY: 

Water Resources & Sustainability Director

Page 4 of 4
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4952601 Page 6 of 7 09/27/2022 10: 54 AM Thurston County WA

EXHIBIT A

1- 5 COMMERCE PLACE

13-051

LEGAL DESCRIPTION

PARCEL A: 

EXHIBIT C

THAT PORTION OF THE SOUTH 375 FEET OF THE EAST 100 FEET OF THE
SOUTHEAST QUARTER OF THE SOUTHWEST QUARTER OF SECTION 16, 
TOWNSHIP 17 NORTH, RANGE 2 WEST, W.M., LYING NORTHERLY AND
WESTERLY OF THE FOLLOWING DESCRIBED LINE: 
BEGINNING AT A POINT OPPOSITE HIGHWAY ENGINEER STATION AD
10+ 53. 77 P. C., AS SHOWN ON SHEET 2 OF 3 SHEETS OF HIGHWAY
ENGINEERS MAP, DATED DECEMBER 21, 1965 AND 60 FEET DISTANT
NORTHWESTERLY, WHEN MEASURED AT RIGHT ANGLES FROM THE AD
CENTERLINE OF PRIMARY STATE NO. 1 ( SR-5) MAYTOWN TO TUMWATER, 
LATHROP ROAD INTERCHANGE, THENCE IN A STRAIGHT LINE SOUTH 28° 
41' 30" WEST TO THE EAST LINE OF THE SOUTHEAST QUARTER OF THE
SOUTHWEST QUARTER OF SAID SECTION 16; THENCE SOUTHERLY
ALONG SAID EAST LINE TO A POINT OPPOSITE HIGHWAY ENGINEERS
STATION DB 4+ 85, AS SHOWN ON SAID MAP, AND 40 FEET DISTANT
NORTHERLY THEREFROM; THENCE CONTINUING WESTERLY PARALLEL
WITH SAID DB CENTERLINE TO A POINT OPPOSITE HIGHWAY ENGINEER
STATION DB 2+ 50 AND THE END OF THIS LINE DESCRIPTION. EXCEPT
COUNTY ROAD KNOWN AS LATHROP ROAD. 

PARCEL B: 

THAT PORTION OF THE SOUTHWEST QUARTER OF SECTION 16, 
TOWNSHIP 17 NORTH, RANGE 2 WEST, W.M., DESCRIBED AS FOLLOWS: 

BEGINNING AT THE SOUTHEAST CORNER OF SAID SUBDIVISION; 
THENCE WEST ALONG THE SOUTH LINE OF SAID SOUTHEAST QUARTER
OF SOUTHWEST QUARTER 100 FEET TO THE TRUE POINT OF
BEGINNING; THENCE CONTINUING WEST 140 FEET, MORE OR LESS, TO
THE EAST LINE OF THE WEST 2, 387.73 FEET OF THE SOUTHWEST
QUARTER OF SAID SECTION 16; THENCE NORTH 375 FEET; THENCE
EAST 140 FEET, MORE OR LESS, TO A POINT 100 FEET WEST OF THE
EAST LINE OF SAID SOUTHEAST QUARTER OF SOUTHWEST QUARTER; 
THENCE SOUTH 375 FEET TO THE TRUE POINT OF BEGINNING. EXCEPT
PORTION THEREOF LYING WITHIN LATHROP ROAD. 

PARCEL C: 

THAT PORTION OF THE WEST HALF OF THE SOUTHEAST QUARTER OF
SECTION 16, TOWNSHIP 17 NORTH, RANGE 2 WEST, W. M., LYING

WESTERLY OF TRACTS CONVEYED TO THE STATE OF WASHINGTON, BY

99
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EXHIBIT C

DEEDS RECORDED MARCH 2, 1953, AUGUST 15, 1957 AND JULY 19, 1966
UNDER AUDITOR' S FILE NOS. 516498, 587782, AND 743347, 
RESPECTIVELY. 

PARCEL D: 

THAT PART OF THE SOUTHEAST QUARTER OF THE SOUTHWEST
QUARTER OF SECTION 16, TOWNSHIP 17 NORTH, RANGE 2 WEST, W. M., 
DESCRIBED AS FOLLOWS: 

BEGINNING AT A POINT OF THE SOUTH LINE OF SAID SECTION 16, 2, 299. 3
FEET EAST OF ITS SOUTHWEST CORNER; RUNNING THENCE EAST
ALONG SAID SOUTH LINE 88.43 FEET; THENCE NORTH 375 FEET, THENCE
EAST 240 FEET, MORE OR LESS, TO THE EAST LINE OF SAID SOUTHEAST
QUARTER OF THE SOUTHWEST QUARTER; THENCE NORTHERLY ALONG
SAID EAST LINE 945 FEET, MORE OR LESS, TO THE NORTH LINE OF SAID
SOUTHEAST QUARTER OF THE SOUTHWEST QUARTER; THENCE
WESTERLY ALONG SAID NORTH LINE 328 FEET, MORE OR LESS TO A
POINT NORTH OF THE POINT OF BEGINNING; THENCE SOUTH 1, 320
FEET, MORE OR LESS; TO THE POINT OF BEGINNING. EXCEPTING
THEREFROM THE SOUTH 30 FEET FOR COUNTY ROAD KNOW AS
LATHROP ROAD, IN THURSTON COUNTY, WASHINGTON. 
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Community Development 
555 Israel Road SW 

Tumwater, WA 98501-6515 
Phone:  360-754-4180 

 

www.ci.tumwater.wa.us 
 

 
 

NOTICE OF APPLICATION AND PUBLIC HEARING NOTICE 

I-5 Commerce Plat Vacation 

Permit No. TUM-25-0756 

November 28, 2025 

 

Notice of Application Public Comment Period: The fourteen-day comment 

period ends at 5:00pm on December 15th, 2025. 

Notice of Public Hearing Comment Period: Comment will be accepted up to 

12:00pm on Wednesday, December 17, 2025.  

Proposal: A plat vacation of the I-5 Commerce Plat and associated right-of-way that 

was constructed with the plat. The plat vacation will return the property to a single 

parcel with a private road running through the property.  

Applicant: Confederated Tribes of Chehalis Reservation; 420 Howanut Rd, Oakville, 

WA 98568. 

Representative: Hatton Godat Pantier, Chris Carlson, 3910 Martin Way E, Ste B, 

Olympia, WA 98506. 

Location: 40.12 acres located at 9253, 9235, 9211, 9183, 9157, 9133, 9125, 9124, 

9067, 9035, 9048 and 9010 Legacy Court SW, Tumwater, WA 98501. Tax Parcel 

Numbers 55520000100, 55520000200, 55520000300, 55520000400, 55520000500, 

55520000600, 55520000700, 55520000800, 55520000900, 55520001000, 

55520001100 and 55520001200.   

Complete Application: Application submitted: June25, 2025. Application deemed 

complete: November 25, 2025. 

Project Permit/Approvals: The following permits and approvals may be required: 

Plat Vacation. 

Environmental Documents Relating to the Project: A complete environmental 

checklist and related reports were not required for this project. All lots and right-of-way 

are proposed to be vacated as a part of this proposal. The project is exempt per WAC 197-

11-800-2-i. 

Determination of Consistency: No determination of consistency with City of 

Tumwater or State of Washington plans, regulations, or standards has been made. 

At a minimum, this project will be subject to the following plans and regulations: 

Tumwater Comprehensive Plan, Tumwater Land Division Code (TMC Title 17), 

Tumwater Zoning Code (TMC Title 18) and Tumwater Environmental Policy 

Ordinance (TMC 16.04).  

Public Hearing: A public hearing is required for this project.  

The public hearing will be held on Wednesday, December 17, 2025 at 4:00pm, 

remotely online via Zoom and in person at Tumwater City Hall Sunset Room, 555 

Israel Rd. SW, Tumwater, WA 98501. 

The public is invited to attend this public hearing remotely or in person to provide 

comments on the application. 
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Public Comment via Zoom - Register in advance for this webinar: 

https://us02web.zoom.us/webinar/register/WN_-dWcvoZbR6yaTrXntdzSbw 

If you have any questions or would like additional information, please contact Alex 

Baruch, Senior Planner, at 360-754-4180. 

 

Published: November 28, 2025 

Posted: November 28, 2025 
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https://us02web.zoom.us/webinar/register/WN_-dWcvoZbR6yaTrXntdzSbw


 

 
 
 

Community Development 
555 Israel Road SW 

Tumwater, WA 98501-6515 
Phone:  360-754-4180 

 

www.ci.tumwater.wa.us 
 

 
 

CERTIFICATION OF PUBLIC NOTICE 

 

I, Alex Baruch, Senior Planner for the City of Tumwater hereby certify that public notice 

for the Project # TUM-25-0756; I-5 Commerce Plat Vacation was given as follows: 

 

APPLICATION 

Notice of Application Published in Olympian:   November 28, 2025 

Notice of Application Uploaded to Website:  November 28, 2025 

Notice of Application Mailed:    November 28, 2025 

Notice of Application Posted:    November 28, 2025 

Posting Locations: One sign facing 93rd 

 

Environmental Determination Published:   NA 

Environmental Determination Uploaded to Website: NA 

Environmental Determination Mailed:   NA 

Environmental Determination Posted:   NA 

Posting Locations: NA 

 

HEARING 

Notice of Public Hearing Published:   November 28, 2025 

Notice of Public Hearing Uploaded to Website:  November 28, 2025 

Notice of Public Hearing Mailed:    November 28, 2025 

Notice of Public Hearing Posted:    November 28, 2025 

Posting Locations: One sign facing 93rd Ave. 

 

 

The above is an accurate accounting of the public notice provided for the project. 

 

Alex Baruch, Senior Planner    December 1, 2025 

            

NAME, TITLE      Date 
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Updated 2/9/2022

Application fee:  $450.00 

SUBJECT  PROPERTY

ADDRESS OF PROPERTY (COMPLETE):

PROJECT NAME:  PARCEL NUMBER(s):  

APPLICANT  (please print neatly)

NAME OF APPLICANT:

APPLICANT’S MAILING ADDRESS (COMPLETE):

APPLICANT’S TELEPHONE(S): APPLICANT’S E-MAIL:

PROJECT  REPRESENTATIVE

NAME OF PROJECT REPRESENTATIVE:  

REPRESENTATIVE’S MAILING ADDRESS (COMPLETE):

REPRESENTATIVE’S TELEPHONE(S): REPRESENTATIVE’S E-MAIL:  

PROPERTY  OWNER

NAME OF PROPERTY OWNER:

OWNER’S MAILING ADDRESS (COMPLETE):

OWNER’S TELEPHONE(S): OWNER’S E-MAIL:

PROJECT  DESCRIPTION (attach additional sheets and documentation, as needed)

I affirm that all answers, statements, and information submitted with this application are correct and accurate to 
the best of my knowledge.  I also affirm that I am the owner of the subject site or am duly authorized by the owner 
to act with respect to this application.  Further, I grant permission to any and all employees and representatives of 
the City of Tumwater and other governmental agencies to enter upon and inspect said property as reasonably 
necessary to process this application.  I agree to pay all fees of the City that apply to this application. 

Signature of Applicant/Representative  Date

Please attach the Plat Alteration submittal checklist to this Application. 

DATE STAMPTUM - 

RCVD BY
PLAT  ALTERATION

Application 

CITY OF  TUMWATER
555 ISRAEL RD. SW, TUMWATER, WA 98501

(360) 754-4180
Email: cdd@ci.tumwater.wa.us

25-

0756

Kelly
06-25-2025
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SERVICE LINE AGREEMENT 

CONFEDERATED TRIBES OF THE CHEHALIS RESERVATION D/B/A CHEHALIS 

TRIBAL ENTERPRISES  

AND  

CITY OF TUMWATER 

 

 

PARCEL LEGAL:   

OWNER: CONFEDERATED TRIBES OF THE CHEHALIS RESERVATION 

 

NOW, WHEREAS, the City of Tumwater, its successors and assigns, hereinafter termed Service 

Provider, has been requested to extend utilities over, under, and/or across the above set forth 

parcel, as depicted on the attached sketch map set forth on Exhibit A attached hereto and made a 

part hereof, which parcel is held in trust for the Owner set forth above. 

WHEREAS, the location of the service line(s) to serve this site and its extent is more particularly 

depicted and delineated on Exhibit A, which has been prepared in accordance with 25 CFR 

169.22(c). 

WHEREAS, the regulation, 25 CFR 169.22, requires an agreement to be entered into between 

the Owner and the Applicant before any work by the Applicant may be undertaken to construct a 

service line over, under and / or across the subject Parcel. 

WHEREAS, the regulation further provides that a service line shall be for the sole purpose of 

supplying the authorized occupants / and Owner with telephone, water, electric and / or gas 

power and other utilities for use by the occupants / Owner of the land on the premises. 

NOW THEREFORE, it is hereby agreed that in consideration of the Applicant furnishing the 

utility service to the above set forth described Parcel, the authorized sole Owner grants 

permission to the Applicant to construct and maintain a service line over, under and / or across 

the said Parcel as set forth above without payment of any monetary compensation for damages.   

BE IT FURTHER AGREED, that the presence and use of such facilities located with the above 

described Parcel shall give no title in said Parcel to said Applicant, but does permit for the 

Applicant’s workmen and contractors from time to time to enter upon such Parcel for the 

purpose of installation, repair, upgrades, maintenance and testing of the Applicant’s equipment. 

Executed as of the last date a signatory signs below. 
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Confederated Tribes of the Chehalis Reservation, Owner 

 

 

By:________________________   Date:______________ 

      Dustin Klatush, Chairman 

 

Applicant 

 

 

By:____________________     Date:______________ 
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1

Alex Baruch

From: Shaun Dinubilo <sdinubilo@squaxin.us>

Sent: Tuesday, December 9, 2025 1:23 PM

To: Alex Baruch

Cc: Doyle Foster

Subject: RE: Notice of Application - I-5 Commerce Plat Vacation - TUM-25-0756

Hello Alex, 
 
Thank you for contacting the Squaxin Island Tribe Cultural Resources Department regarding the 
above listed project (NOA) for our review and comment. We have no specific cultural resource 
concerns for this project.  However, if DAHP recommends a survey, or any other additional 
recommendations, we concur with DAHP's recommendations.  We would prefer to receive an 
electronic copy by email once completed.  We also strongly recommend that the applicant and 
contractors have a copy of the Inadvertent Discovery Plan (IDP) on the project site at all times.  If any 
archaeological or cultural resources are uncovered during implementation, please halt work in the 
area of discovery and contact DAHP and the Squaxin Island Tribe’s CRD Archaeologist, Shaun 
Dinubilo via email at sdinubilo@squaxin.us.   

 

 

Shaun Dinubilo 
Archaeologist 
FAA Certified (Section 107) sUAS Remote Pilot 
Cultural Resource Department 
Squaxin Island Tribe 

200 S.E. Billy Frank Jr. Way 
Shelton, WA 98584 
Phone: 360-432-3998 
Email: sdinubilo@squaxin.us 
Office Hours: 7:30 am to 4:00 pm 
 
Email is my preferred method of communication.     
 

As per 43 CFR 7.18[a][1]) of the Archaeological Resource Protection Act, Section 304 of the National 

Historic Preservation Act, and RCW 42.56.300 of the Washington State Public Records Act-

Archaeological Sites, all information concerning the location, character, and ownership of any cultural 

resource is exempt from public disclosure.   

 

From: Jessica Lee <JLee@ci.tumwater.wa.us>  

Sent: Wednesday, November 26, 2025 10:07 AM 

Subject: Notice of Application - I-5 Commerce Plat Vacation - TUM-25-0756 
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2

The Notice of Application for, I-5 Commerce Plat Vacation - TUM-25-0756 is ready to view 

HERE. If you have any questions or would like additional information, please contact Alex 

Baruch at 360-754-4180 or abaruch@ci.tumwater.wa.us. 

 

Jessica Lee | Administrative Assistant 

City of Tumwater Community Development 

555 Israel Rd SW | Tumwater, WA 98501 

(360) 754-4180 

jlee@ci.tumwater.wa.us | www.ci.tumwater.wa.us 
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