
 

COUNCIL PUBLIC HEARING 

Wednesday, June 02, 2021 at 5:15 PM 
 

COUNCIL MEMBERS: LOCATION & CONTACT: 

Mayor Rick Scholl 

Council President Doug Morten 

Councilor Patrick Birkle 

Councilor Stephen R. Topaz 

Councilor Jessica Chilton 

https://zoom.us/j/98597778580 

Website | www.sthelensoregon.gov   
Email | kathy@ci.st-helens.or.us   

Phone | 503-397-6272 

Fax | 503-397-4016 

AGENDA 

OPEN PUBLIC HEARING 

TOPIC 

1. Appeal of the Planning Commission's Denial of a Proposal to Divide Property into Two Parcels 
(Schlumpberger) 

CLOSE PUBLIC HEARING 

 

 

 

VIRTUAL MEETING DETAILS 

Join Zoom Meeting: https://zoom.us/j/98597778580 
Meeting ID: 985 9777 8580 
Dial by your location: 1 669 900 6833 

 

The St. Helens City Council Chambers are handicapped accessible. If you wish to participate or attend the 
meeting and need special accommodation, please contact City Hall at 503-397-6272 in advance of the meeting. 

Be a part of the vision…Get involved with your City…Volunteer for a City of St. Helens Board or Commission! 

For more information or for an application, stop by City Hall or call 503-366-8217. 
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CITY OF ST. HELENS PLANNING DEPARTMENT 
STAFF REPORT 

Appeal AP.1.21 (of Partition PT.1.21) 
 

DATE: May 26, 2021 
TO: City Council 
FROM: Jacob A. Graichen, AICP, City Planner    
 
APPLICANT: Andrew and Lindsay Schlumpberger (also appellants) 
OWNER: same as applicant/appellant  
 
ZONING: Suburban Residential, R10 
LOCATION: 160 Belton Road; 5N1W-34BC-1100 and 5N1W-34-201 
PROPOSAL: 2-parcel Partition 
 

SITE INFORMATION / BACKGROUND 
 

The subject property is located along the Columbia River, Dalton Lake and Belton Road.  Belton 
Road provides access. It is developed with a detached single-family dwelling that, per the 
County Assessor data, was built in 1976.   
 
This is an appeal of a reapplication of Partition PT.1.20, which was amended administratively, 
then denied by the Planning Commission on appeal AP.1.20, and then appealed to the Oregon 
Land Use Board of Appeals LUBA No. 2020-075.  The Commission denied the matter based on 
an on-site sewerage system drainfield easement recorded in 1976 as Book 208, Page 404 
Columbia County Clerk’s records.  After the LUBA appeal was filed that easement was 
eventually extinguished (Instrument No. 2020-12301) and the LUBA appeal was dismissed.  The 
applicant then re-applied for the partition, which was denied by the Planning Commission based 
on inadequate access.  The denial has been appealed; thus, this Appeal AP.1.21. 
 

PUBLIC HEARING & NOTICE 
 

Public hearing before the City Council: June 2, 2021 
 
Notice of this proposal was sent to surrounding property owners within 200 feet of the subject 
property on May 4, 2021 via first class mail.  Notice was sent to agencies by mail or e-mail on 
the same date.   
 
Notice was published on May 12, 2021 in The Chronicle newspaper.   
 

APPLICATION COMPLETENESS 
 

This application was originally received on January 5, 2021.  Staff identified missing 
information or other aspects that rendered the application incomplete and notified the applicant 
of the issue pursuant to SHMC 17.24.050 on January 20, 2021.  The applicant provided revised 
or new information and the application was deemed complete on January 27, 2021.  Based on 
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this alone, the120-day rule (ORS 227.178) for final action for this land use decision would be 
May 27, 2021. 

 
The Planning Commission’s hearing on this matter took place on March 9, 2021.  The record 
was left open for 14 days (to March 23, 2020) following the March 9th public hearing per request 
pursuant to ORS 197.763(6). As this was agreed upon by the applicant, this 14-day period is not 
subject to the limitations of the 120-day rule.  An addition seven days (to March 30, 2020) was 
also granted to the applicant for final written argument, which does not contribute to the 120-day 
rule per ORS 197.763(6)(e).  These actions add 21 days to the 120-day rule time period. 
 
Thus, the 120-day rule (ORS 227.178) for final action for this land use decision is June 17, 
2021 (i.e., May 27, 2021 + 21 days). 

 
AGENCY REFERRALS & COMMENTS 

 
None based on the notice for this appeal. 
 

APPLICABLE CRITERIA, ANALYSIS & FINDINGS 
 

Important: this report is not a stand-alone document and is meant to be reviewed with the 
original decision (Partition PT.1.21) and other documents in the record.  Note that even 
though this a new application (appeal of PT.1.21), the record for the previous matter (appeal of 
PT.1.20)—encapsulated in the LUBA No. 2020-075 record—is also attached as it was requested 
to be part of the record for this matter. 

 
The aspects to consider for this partition application are more than usual.  Despite that, the key 
issue of concern is access.  It is anticipated that the appeal hearing will focus on this.  Thus, this 
appeal report focuses on access.  The Council has many options, but the obvious ones are: 
 
1. Approve with the conditions proposed in the PT.1.21 staff report (attached).  This is 

comparable to the original (PT.1.20 amended decision) decision by staff to approve the 
proposal with a minimum 24’ wide x 30’ long turnout at a specific location (blind 
corner/bend in Belton Road) abutting the subject property to address the access concern.  The 
concern is the number of dwelling units and lots that already utilize an already substandard 
street system in the neighborhood. 
 
To do this, the Council must accept the use of the city’s private street standards within the 
Belton Road public right-of-way.  The City has standards that allow exceptions to normal 
standards.  However, the Planning Commission disagreed with applying the private road 
standard for a public street.  This resulted in the Commission’s denial of the matter. 
 

2. Uphold the Planning Commission’s denial of the application based on an overall inadequate 
street system.  See attached PT.1.21 Findings of Fact and Conclusions of Law signed April 
19, 2021 for a more detailed explanation. 
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The Council’s consideration of this matter is important as your interpretation of the code carries 
much weight and we need to try to avoid findings that could haunt future decisions.  For 
example, if the Council decides to approve this, it could be based on the de minimis nature of the 
proposal (i.e., a two-parcel land partition that creates one undeveloped parcel) whose impacts are 
offset by the turnout. 
 
To explain, if we consider the 12-14 lots that utilize the street network of this neighborhood and 
that the average daily trip (ADT) rate for a single-family dwelling is approximately 10 ADT, the 
neighborhood’s current potential total ADT is between 120 and 140 ADT.  Adding a new 
undeveloped parcel would increase this to 130-140 ADT or about 7-8%.  If the Council finds that 
the proposed turnout will make up for this increase, you could consider approval. 
 
Conversely, if the Council finds the street network is too inadequate under its current condition 
(even with a turnout) it could side with the Commission’s conclusions.  Consider that much of 
the street network is only 11’ wide and that a 10’ wide driveway is only meant to accommodate 
up to 2 dwelling units/lots (20 ADT) and that there are about 9 to 11 lots beyond the first point 
(with no outlet) where the road narrows to 11’.  This means that a road suitable for up to 20 ADT 
is serving up to 90 to 110 ADT or 350% to 450% in excess.  If the partition was approved and a 
new parcel added to the transportation network’s burden, the excess would be 400% to 500%. 
 
If the Council denies the request (i.e., upholds the Planning Commission’s denial), addressing 
the alleged shortcomings of the Planning Commission’s findings to deny the proposal as set forth 
by the applicant with this appeal will be necessary.   
 
One of the arguments the applicant stresses that supports approval of this application is ORS 
197.522.  This state law is included in this report for Council review and consideration: 
 

197.522 Local government to approve subdivision, partition or construction; conditions.  
 
 (1) As used in this section: 
        (a) “Needed housing” has the meaning given that term in ORS 197.303. 
        (b) “Partition” has the meaning given that term in ORS 92.010. 
  (c) “Permit” means a permit as defined in ORS 215.402 and a permit as defined in ORS 
227.160. 
  (d) “Subdivision” has the meaning given that term in ORS 92.010. 
      (2) A local government shall approve an application for a permit, authorization or other approval 
necessary for the subdivision or partitioning of, or construction on, any land for needed housing that is 
consistent with the comprehensive plan and applicable land use regulations. 
      (3) If an application is inconsistent with the comprehensive plan and applicable land use 
regulations, the local government, prior to making a final decision on the application, shall allow the 
applicant to offer an amendment or to propose conditions of approval that would make the application 
consistent with the plan and applicable regulations. If an applicant seeks to amend the application or 
propose conditions of approval: 
        (a) A county may extend the time limitation under ORS 215.427 for final action by the 
governing body of a county on an application for needed housing and may set forth a new time 
limitation for final action on the consideration of future amendments or proposals. 
        (b) A city may extend the time limitation under ORS 227.178 for final action by the governing 
body of a city on an application for needed housing and may set forth a new time limitation for final 
action on the consideration of future amendments or proposals. 
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      (4) A local government shall deny an application that is inconsistent with the comprehensive plan 
and applicable land use regulations and that cannot be made consistent through amendments to the 
application or the imposition of reasonable conditions of approval. 

 
CONCLUSION & RECOMMENDATION  

 
The Council needs to consider the materials in the record and any testimony received both 
in support and opposition (or neutral) carefully when drawing your conclusion(s). 
 
Attachment(s):  
 
• Preliminary plat dated January 25, 2021 with notes added by staff to assist with Council review 
• Appeal AP.1.20 attachment (created by city staff) 
• Letter from Kathleen Ward received May 26, 2021 
• Letter from Daniel Kearns dated May 24, 2021 
• Letter from Daniel Kearns dated May 7, 2021 (bias and prejudgment concern) 
• Statement of grounds for appeal from the applicants/appellants received April 29, 2021 
• PT.1.21 Findings of Fact and Conclusions of Law signed April 19, 2021 (Planning Commission) 
• Applicant’s final written argument via Damien Hall dated March 30, 2021 
• Applicant’s final written argument via the applicant received March 30, 2021 
• Email from Laurie Brownlow dated March 16, 2021 
• Letter from Danial Kearns dated March 16, 2021 
• Letter from Robin Nunn received March 16, 2021 
• Email from Geoffrey Parker dated March 16, 2021 
• Letter from Kathleen Ward received March 16, 2021 
• Letter and attachments from Andrew Schlumpberger received March 9, 2021 
• Letter from Danial Kearns dated March 8, 2021 (includes request for LUBA record inclusion into this 

application) 
• PT.1.21 Staff Report dated March 1, 2021 with the following attachments: 

o Original application materials – January 27, 2020 (when application deemed complete): 
 Preliminary plat dated January 25, 2021 
 Belton Road S.T.E.P. system analysis memo dated December 13, 2019 
 Environmental Assessment (wetland/waters delineation) dated January 30, 2020 
 Instrument No. 2020-12301, easement extinguishment and relinquishment 
 Letter from CRFR Fire Inspector dated November 30, 2020 
 Letter from Scappoose Fire District dated May 29, 2020 
 Estimate from Triton Lawn and Yard Maintenance dated May 27, 2020 
 Letter from Jerry and Lynn Belcher (undated) 
 Letter from Larry Hough dated June 7, 2020 
 Letter from Michelle and Alexander Damis dated January 11, 2021 

o Memo from Damien Hall dated/received February 5, 2021 
o Letter from Jerry Belcher dated February 24, 2021 
o Letter from Larry Hough dated February 24, 2021 
o Appeal AP.1.20 attachment (created by city staff) 
o Private drive/access easement exhibit (created by city staff) 

• Record of LUBA No. 2020-075 (note this has its own table of contents – 269 pages total) 

5

Item 1.



6

Item 1.



Elks Lodge
350 Belton Road.

Elk's Lodge Driveway

371 Belton Rd. 
#1

265 Belton Rd. 
#2

250 Belton Rd. 
#3

160 Belton Rd. 
#4

SUBJECT PROPERTY

105 Belton 
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#5

140 Belton Rd. 
#6

100 Belton Rd. 
#7

80 Belton Rd. 
#8

585 Grey Cliff Drive
#9

575 Grey Cliff 
Drive 
#10

DALTON LAKE

CO
LUM

BIA  RIVER

11'
11'17'

16'
11'

17'

17'
Almost 24' x 30' here

Number of Existing Dwellings Currently Accessed Via Belton Road
After The Elks Lodge Driveway & Road Width Measurements

FILE: AP.1.20
ATTACHMENT

Area for 24' x 30' 
roadway per PT.1.20
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Reeve Kearns PC 
  
 

Attorneys at Law 510 American Bank Building 
 621 S.W. Morrison Street 
 Portland, Oregon  97205 

Voice Mail:  503-225-1127 
 Email:  dan@reevekearns.com 
 
 Daniel H. Kearns 
 Direct Dial:  503-997-6032 

May 24, 2021 

St. Helens City Council 
St. Helens City Hall 
265 Strand Street 
St. Helens, OR  97051 VIA HAND DELIVERY 
 

 Re: Partition PT.1.20 (Schlumpberger) 
 
Dear City Council: 
 
 I represent Tracey Hill, a resident of Belton Road who has been mildly, but persistently, 
opposed to the Schlumpbergers’ efforts to partition their river-front property to construct a new 
house on the beach.  Please accept this letter into the record and affirm the Planning 
Commission’s denial of this ill-conceived proposal.   
 
 Although partitions are seldom consequential or controversial, even a cursory review of 
the Planning Commission’s decision in this matter or a ride down Belton Road will quickly 
explain why this partition was justifiably denied: Belton Road is one of the most sub-standard 
roads in the City of St. Helens, and it simply cannot accommodate any more vehicle trips.   
 
 Belton Road is designated on your Transportation System Plan as a local street, the 
standards for which are a 50-foot right-of-way and a 34-foot paved width.  Belton Road has 
sufficient ROW width (50 feet), but in contrast to this city standard its pavement width is mostly 
11 feet, which is severely deficient to the point of being a traffic safety hazard for pedestrians, 
bicycles and, of course, motor vehicles, especially with a 90o bend in the road.  
 
 There are already 10 homes that take access off of Belton Road and its extension Gray 
Cliff Drive, which together constitute an ~1,800-foot dead-end road.  On average, a single-
family home generates 10 vehicle trips per day, which equates to 100 vehicle trips per day 
generated by the current homes on Belton Road.  Additionally, staff estimates there are 2-4 
undeveloped lots along Belton Road that could develop with single-family homes by right.  
Finally, under the City’s implementation of HB 2001 from the 2019 Regular Legislative Session 
(Ordinance No. 3264), duplexes are allowed by right wherever single-family homes are allowed.  
This means that the relatively small population using Belton Road in its substandard condition 
could easily increase substantially without any land use approval from the City.  The 
Schlumpbergers ask for one more on top of that. 
 

11

Item 1.



Reeve Kearns P.C. 

May 24, 2021 
Page 2 
 
 In light of this legal reality and Belton Road’s severely substandard condition, the 
Planning Commission saw no justification in granting discretionary approval for any additional 
homes.  Thankfully, no one has been killed or hurt on Belton Road, but public safety was a 
primary concern in the Planning Commission’s decision and the critical deficiency that currently 
exists.  To his credit, City Planner Jason Graichen tried to strike a compromise of a reduced 20-
foot wide street standard in combination with a turn-out at the 90o bend as a way to alleviate the 
traffic safety hazard.  But, Belton Road’s pavement width deficiency was too severe, and the 
possibility of so many additional homes that could be constructed by right was too substantial.  
In the end the Planning Commission could not justify setting such a precedent, which would 
quickly erode the City’s ability to require compliance with its street standards in the future.   
 
 Additionally, to approve a second buildable lot for this property owner would require a 
variance to the City’s street standards – something the Schlumpbergers have not applied for.  The 
Planning Commission could not approve something that was not applied for and neither can the 
City Council.  To approve a street width variance, you first need an application, and second, the 
applicant has to demonstrate compliance with the variance approval criteria and follow the 
process in SHMC 17.152.030(5)(b).  Absent a variance application, the City lacks the authority 
to approve one.   
 
 Even if the Schlumpbergers were to apply for a variance, compliance with the approval 
criteria is not easy.  Approval requires you to consider the following criteria in SHMC 
17.152.030(5)(a) for street standard variances: 
 

(i) The type of road as set forth in Figure 19, Road Standards 
(ii) Anticipated traffic generation; 
(iii) On-street parking needs; 
(iv) Sidewalk and bikeway requirements; 
(v) Requirements for placement of utilities; 
(vi) Street lighting; 
(vii) Drainage and slope impacts; 
(viii) Street tree location; 
(ix) Planting and landscape areas; 
(x) Safety for motorists, bicyclists, and pedestrians; and 
(xi) Access needs for emergency vehicles; 

 
 Approving a street width variance for Belton Road – at 11 feet wide – based on the 
argument that just one more home would have a de minimis impact sets a dangerous precedent 
for St. Helens that would make it impossible to deny a variance in the future under virtually any 
circumstances.  Again, there simply was no justification to compromise St. Helens standards so 
severely, especially if it would set such a bad precedent.  That situation has not changed. 
 
 The emphasized factors from SHMC 17.152.030(5)(a) are particularly important in this 
case because Belton Road is so extraordinarily narrow and sight-distance limited.  The local Fire 
District chief stated that his vehicles could get through “if needed,” and the new home would 
have fire suppression sprinklers.  However, the obvious safety hazard for pedestrians, pets and 
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May 24, 2021 
Page 3 
 
bicycles still exists, and most fire district calls are for medical emergencies.  Fire suppression 
sprinklers do not help medical emergencies.  Because there has been no variance application, and 
no one has addressed the variance criteria, the City cannot approve a variance.  Belton Road 
simply does not meet the 20-foot width standard, and its current condition constitutes a public 
safety hazard that precludes the addition of an eleventh house on this ~1,800-foot dead-end road.   
 
 The applicant suggests that to require an up-grade to Belton Road to even a 20-foot width 
would be disproportionately expensive and an unconstitutional condition.  That may be so, and 
that is why denial is the only lawful option unless or until the applicant applies for and obtains a 
variance, or Belton Road’s deficiency is corrected through an LID (local improvement district) 
or some other means.   
 
 The key Oregon takings case that the applicants failed to cite in the Planning  
Commission hearing is Hill v. City of Portland, 293 Or App 283, 428 P3d 986 (2018), in which 
the Court of Appeals invalidated a permit that Portland approved with a disproportionately 
expensive condition of approval.  Hill is instructive for the present situation.  The Hill Court held 
that, to pass muster with the Fifth and Fourteenth Amendment Takings prohibitions, there must 
be a “rational nexus” between a code basis that justifies denial and the condition imposed so that, 
if the condition is not met, the project can be denied.  Thus, the Court of Appeals expressly 
acknowledged that denial must be an option when a code requirement is not met.   
 
 In the Hill case, instead of denying the proposal, Portland approved it with an unlawful 
condition, one that was disproportionately expensive to meet.  In the present case, the City must 
deny this proposal because the cost of this one applicant bringing Belton Road up to city 
standards is likely too expensive and not constitutional.  The Director’s decision that the 
Planning Commission reviewed was not consistent with the Code on this point and would have 
endangered public safety by adding an eleventh house to a road only 11 feet wide.  Likewise, the 
applicant’s suggested solution of ignoring Belton road’s unsafe condition by adding yet another 
house to it, is also not consistent with the code and will set an extremely unwise precedent in 
how the City reviews variance requests.   
 
 Because Belton Road is unsafe, non-compliant, way too narrow, and the cost of making it 
compliant too expensive, denial is the only lawful option.  Given the number of new homes that 
can already be constructed along Belton Road without City land use approval, it makes no sense 
to grant discretionary approval to one more on top of that when you don’t have to.  Please deny 
this appeal and affirm the Planning Commission’s denial of this partition request.  Thank you. 
 

Sincerely,  

 
 Daniel Kearns 

cc: Client 
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Attorneys at Law 510 American Bank Building 

 621 S.W. Morrison Street 

 Portland, Oregon  97205 

Voice Mail:  503-225-1127 

 Email:  dan@reevekearns.com 

 

 Daniel H. Kearns 

 Direct Dial:  503-997-6032 

May 7, 2021 

Timothy Ramis 

St. Helens City Attorney 

Jordan Ramis PC 

2 Centerpointe Dr. 6th Floor 

Lake Oswego, OR  97035 SENT VIA E-MAIL 

  
 Re: Schlumpberger appeal – City Council hearing on June 2, 2021 

  Bias and Prejudgment by the Mayor (Rick Scholl) 
 

Dear Tim: 

 

 I represent an affected neighbor and party in a land use appeal that is set for hearing 

before the St. Helens City Council on June 2, 2021 (PT.1.21 – Schlumpberger partition appeal).  

This is the Schlumpbergers’ second attempt to partition their property on Belton Road, and the 

Planning Commission again denied the request.  Applicants Andrew and Lindsay Schlumpberger 

have appealed to the City Council seeking to overturn the Planning Commission denial. 

 

 I hereby request that Mayor Rick Scholl recuse himself from participating in this appeal 

and remove himself from all aspects of this matter due to his open bias and prejudgment.  I do 

not believe that Mayor Scholl can be impartial in this matter, and I fear that his bias will taint 

other councilors and this proceeding as a whole.  There are two bases for my request. 

 

 First, Mr. Scholl’s sister is married to Ron Schlumpberger, Andrew Schlumpberger’s 

father, which makes the Mayor’s sister the applicant’s stepmother.  Ron Schlumpberger is 

actively involved in his son’s application, is a financial and political backer of the partition 

request and has been active in the Schlumpbergers’ efforts to partition their property and 

construct a new house on this site.  The Mayor’s sister, who is the applicant’s stepmother, has 

been actively agitating with her brother, the Mayor, in support of the Schlumpberger application.  

This constitutes an ex parte contact, but has also fueled a bias in the Mayor in favor of the 

applicants. 

 

 Second, the Mayor was overheard actively complaining loudly about the Planning 

Commission’s previous and most recent decisions to deny the partition, and the Mayor has been 

observed and overheard expressing extremely strong opinions that the Schlumpbergers’ partition 

request should be approved.  Again, this is clear evidence of a strong bias and prejudgment of the 

14

Item 1.



Reeve Kearns P.C. 

May 7, 2021 

Page 2 

 

appeal in favor of the applicants, and I do not believe that my client will receive a fair and 

impartial hearing if the Mayor remains involved.   

 

 This is strong evidence that the Mayor is involved in the application, at least as a 

supporter, and that he is willing to berate City staff and others who might present an obstacle to, 

or oppose, approval of the partition request.  From this, it is clear that the Mayor is biased and 

has prejudged the application, due to his familial relationship with the applicants, and should 

recuse himself from any participation in this matter.   

 

 Please communicate with the Mayor about this and, by copy of this letter to the City 

Planning Director, I ask that this letter be made part of the official record of this application.  

Thank you. 

 

Sincerely,  

 
 Daniel Kearns 

 

cc: Jacob Graichen, City Planner 

 John Walsh, City Administrator 

 Client 
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MEMORANDUM  

TO: St. Helens Planning Commission 

FROM: Damien R. Hall 

DATE: March 30, 2021 

RE: Applicant’s Final Argument 
Two Acre Residential Partition in R-10 Zone (PT.1.20) 

 
I. Background 

At the hearing and in written testimony, all parties have agreed that the single 
issue in contention is the adequacy of access via Belton Rd.  There is no dispute 
about the facts, the applicant is proposing a partition to turn a single lot 
(approximately one acre) into two lots (each approximately one acre).  This 
proposal is consistent with the development standards in the R-10 zone, and the 
only approval standard that has been called into question is whether Belton Rd. is 
an adequate public facility to serve the proposed creation of single new lot that 
will be developed with a single-family home.  SHMC 17.140.040(3) (“Adequate 
public facilities are available to serve the proposal…”). 
To ensure that Belton Rd. meets the adequacy standard, the applicant proposes 
the following: 

• Improvement of Belton Rd. including at turn-out at the 90-degree 
turn adjacent to applicant’s property; 

• A condition of approval limiting site development to one single-
family home per lot; and 

• A condition of approval requiring applicant to sign a future street 
improvement per SHMP 17.152.030(1)(d)(iii). 

The balance of this memorandum addresses SHMC 17.140.040(3) in additional 
detail and responds to arguments in the record that do not correspond to 
approval criteria. 

II. Approval Criteria 

The record contains substantial evidence in the record that access via Belton Rd. 
is adequate to serve the proposed residential subdivision, consistent with 
17.140.040(3).  Project opponents attempt to reframe the issues and argue that 
because Belton Rd. does not meet the pavement width standards, it cannot be 
adequate.  That line of argument is misleading because: (1) the street standards 
do not determine adequacy, and (2) the zoning code provides multiple options for 
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approving development with access that does not meet all of the street 
standards. 

First, the adequacy of a street to serve a public development is not the same 
thing as whether a street meets all standards.  By way of context, street 
standards include width of right-of-way, pavement width, sidewalk and bicycle 
improvements, street lighting, and street tree standards.  To adopt the rule being 
proposed by project opponents that all street standards must be met in order for 
development to occur, would preclude development on any number of streets 
that are technically not compliant but function adequately to provide safe ingress 
and egress.   

Adequacy is determined by the functionality of a street, as noted in 
17.140.040(3) (“to address transportation facilities in this regard, a traffic impact 
analysis shall be prepared, as applicable, pursuant to Chapter 17.156”), not strict 
compliance with street improvement standards.  Here, no TIA is required because 
the proposed partition will not create 250 daily trips (it will create approximately 
10).  SHMC 17.156.030(3)(a).  However, the record contains substantial 
evidence that Belton Rd. provides functions adequately and safely, including 

• Testimony from four longtime residents of the neighborhood that 
they cannot recall any accidents on Belton Rd., and testimony from 
one resident that remembered a single fender bender in the last 30 
years. 

• Testimony from the applicant that local law enforcement records 
contain no reported accidents on Belton Rd. 

• Testimony from a longtime resident of the neighborhood that he 
rarely passes cars on Belton Rd. when coming and going from his 
home (2-3 times per month). 

• Testimony from typical vehicle speed on Belton Rd. is low because 
it is narrow. 

• Testimony and evidence that narrow does not equal dangerous, 
and that narrow streets are safer because it is obvious to drivers 
that they should not speed. 

In contrast, project opponents have simply argued that Belton Rd. is too narrow.  
There is substantial evidence supporting the adequacy of Belton Rd. to serve the 
single additional lot and home proposed here. 

Second, the code provides multiple standards by which development can 
proceeds despite the access not meeting the street improvement standards.  As 
discussed at the hearing, and detailed below, the SHMC allows: 

30

Item 1.



 St. Helens Planning Commission 
 March 30, 2021 
 Page 3 

1288788/v1 3 

• The City to “accept a future improvement guarantee in lieu of 
street improvements if … it is unlikely that street improvements 
would be extended in the foreseeable future and that 
improvements associate with the project under review does not, by 
itself, provide significant improvement to street safety or capacity.”  
SHMC 17.152.030(1)(d)(iii).  Here, a half street improvement 
along the full frontage of the site on Belton would not connect to 
any other improvements, and cause confusion among motorists 
and pedestrians, without any safety or capacity benefits.  The 
applicant has proposed a future improvement guarantee. 

 
• Exceptions to roadway width standard allowed when “potential 

adverse impacts exceed the public benefits of the standards” based 
on consideration of public benefit, including “anticipated traffic 
generation… on-street parking needs… drainage and slope 
impacts.”  SHMC 17.152.030(5)(a, b).  Here, the proposal will 
cause de minimis increased traffic, full street improvements are 
impractical due to topography, sloping grade, established trees, 
and wetlands, and there are not on-street parking needs.  The 
applicant has proposed that an exception be made to the roadway 
standards to allow the proposed improvement.  

 
• Partial Street Improvements. Partial street improvements resulting 

in a pavement width of less than 20 feet, while generally not 
acceptable, may be approved where essential to reasonable 
development when in conformity with the other requirements of 
these regulations, and when it will be practical to require the 
improvement of the other half when the adjoining property is 
developed.  SHMC 17.15.030(10).  The applicant has proposed a 
partial street improvement including the turn-out.  

Project opponents have not addressed any of these standards by which the code 
allows for development to be approved on streets that do not meet all street 
improvement standards.  All parties do agree that requiring the applicant to 
improve the entire length of Belton Rd. is not proportional (roughly or otherwise) 
to the proposed residential partition.  The applicant has demonstrated that the 
proposed street improvement improves the safety and function of Belton Rd. and 
is willing to make a future improvement guarantee. 

 
III. Non-Approval Criteria 

Multiple arguments have been raised that attempt to include hypothetical future 
development as part of this review.  Project opponents request the PC to consider 
future development of vacant lots that could take access from Belton Rd.  This 
clearly is not within the scope of this partition review, and no attempt has been 
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made to link these arguments to approval criteria.  Further, project opponents 
assert that this partition could give rise to many additional dwellings, not just on 
single-family dwelling.  This argument misconstrues the proposed development 
currently being considered by the PC, which is a two-lot partition to allow an 
additional single-family home.  Nothing else is proposed, applicant has repeatedly 
expressed the intent to limit development to a single-family home, and 
willingness to accept a condition of approval consistent with that intent. 
Finally, project opponents have leveled ad hominem arguments to disparage the 
applicant.  Some of these arguments are responded to in the attached letter from 
the applicant.  All of these arguments are false and unrelated to any approval 
criteria. 
 
IV. Conclusion 

The applicant respectfully requests that the PC approve the proposed partition.  
The adequacy of Belton Rd. is demonstrated by substantial evidence in the 
record, and the proposed street improvements and improvement guarantee will 
ensure additional safety and capacity now and in the future.  No evidence to the 
contrary has been provided. 
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Attorneys at Law 510 American Bank Building 
 621 S.W. Morrison Street 
 Portland, Oregon  97205 

Voice Mail:  503-225-1127 
 Email:  dan@reevekearns.com 
 
 Daniel H. Kearns 
 Direct Dial:  503-997-6032 

March 16, 2021 

St. Helens Planning Commission 
c/o Russell Hubbard, Chair 
St. Helens City Hall 
265 Strand Street 
St. Helens, OR  97051 VIA E-MAIL TO 

jacobg@ci.st-helens.or.us 
 
 Re: Partition PT.1.20 (Schlumpberger) 
 
Dear Chair Hubbard and Commissioners: 
 
 This is submitted as the first post-hearing submission on behalf of Tracey Hill in 
opposition to the proposed Schlumpberger partition.   
 
 The critical deficiency in this proposal is the substandard width of virtually the entire 
length of Belton Road, which currently serves 10 homes.  The City’s standard for the width of a 
local public street is 34 feet, but the City has adopted a 20-foot reduced “skinny street” standard 
for local public streets in an effort to reduce impervious surface area, calm local traffic and 
maintain relatively safe, slow vehicle speeds to accommodate bicycles, pets and pedestrians.  It 
is relatively clear that everyone involved in this proceeding, including the applicants, would 
prefer a 20-foot pavement width as a safer option for all vehicle types and passage along Belton 
Road, given its current and anticipated future traffic volumes.   
 
 The applicants urge you to approve this partition that would add at least one more 
dwelling and associated traffic (~10 vehicle trips per day) to Belton Road and defer to the 
indefinite future any improvements other than a relatively short widening at the 90o bend in the 
road.  According to the applicant, the City cannot force them to correct a preexisting width 
deficiency that pre-dates and is not caused by their application.  Ms. Hill agrees that the City’s 
authority to require this applicant to bring Belton Road up to even the lesser skinny streets 
standard is limited by state and federal law. 
 
 Despite that point of agreement, the City is not obligated to approve this partition, which 
would make a pre-existing, severe deficiency even worse.  What these applicants ask of the 
Planning Commission is “just one more house,” but there is no guarantee there will be just one 
more house on Belton Road, in fact more houses are certain.  The current state of development 
along Belton Road and Gray Cliffs Drive would allow as many as 4 more homes on existing 
undeveloped lots without any land use approval.  The City’s Planning Director correctly 
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characterized a legal lot as being entitled by right to a single-family dwelling that requires only a 
building permit.  There currently are as many as 4 such lots that would contribute additional 
traffic to Belton Road (~10 vehicle trips per day per dwelling).  These lots are currently 
buildable without land use approval and would be in addition to any new lots you might approve 
as partitions.  Additionally, the lotting map of the area shows that several more lots along Belton 
Road are over-sized and could be partitioned exactly as the Schlumpbergers request. 
 
 In this light, it makes no sense to make a bad situation worse when there is no need to do 
so and when the situation will almost certainly get worse over time without any action by the 
City.  Approving the Schlumpbergers’ partition and creating a home site that doesn’t currently 
exist only hastens the deterioration of the situation.  Some day in the distant future, the 
neighborhood and property owners along Belton Road may form a Local Improvement District 
(LID) to bring Belton Road up to City street standards.  Alternatively, the City may undertake 
Belton Road’s improvement as a public works project.  But there is no guarantee and no telling 
when or if either might happen.  For now, and given today’s circumstances, Belton Road is 
severely deficient relative to even the City’s skinny streets standard.  There are 10 homes that 
currently use it (~100 vehicle trips per day); approximately 4 new homes could be built by right 
without land use approval (~40 more vehicle trips per day), and several more lots could be 
partitioned.  On top of that, the City is undertaking implementation of HB 2001 (2019) as we 
speak, which would allow duplexes or two dwellings by right on every buildable lot in the City’s 
single-family residential zones.  That legislative change will have an uncertain but potentially 
huge impact on trip generation for Belton Road, again without City land use review.  In 
situations such as this, where the deficiency is severe, the Planning Commission has few 
opportunities to say “enough is enough.”   
 
 Given the circumstances that stand to increase the vehicle trips on Belton Road without 
any City intervention, the Planning Commission’s only ability to limit the rate of Belton Road’s 
deterioration is to not do anything to make the situation worse, especially when you do not have 
to.  Given the number of new dwellings that could be built by right now or soon, it makes no 
sense to approve any partitions on Belton Road.  Do not accept the applicants’ promise of some 
future LID or City project to widen Belton Road.  Just say “no” today to their request to create a 
new buildable lot that does not exist and does not have to be created, at least not now.  The 
Schlumpbergers will have the chance to build their second dream home later, and possibly 
somewhere else, just not here and not today.  Thank you. 
 

Sincerely,  

 
 Daniel Kearns 

cc: Client 
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 The applicants suggest that a turn-out at the 90o bend in Belton Road would be a satisfactory 
substitute for compliance with the 20-foot pavement width requirement (mitigation), but that is not legal.  
Turn-outs are satisfactory for private shared driveways, not for public streets.  SHMC 17.152.030 and 
17.84.070 require at least 34 feet of pavement width for a normal local street and at least 20 feet of 
pavement for a public “local skinny street.”  The applicants are opposed to even the lesser/compromise 
width of 20 and instead claim that 11 feet is enough.  All the applicants offer is a 30-foot long wide area at 
the bend in Belton Road as sufficient to protect public safety on this public road.  Nothing in the code, 
however, suggests that a short (30-foot long) turn-out is a safe, suitable or legal substitute for code 
compliance on a public street. 
 
 Staff suggests that a variance to the street standards allowed by SHMC 17.152.030(5)(b) would 
allow a substandard pavement width and a turn-out.  However, the applicant has not applied for any such 
variance and has not provided any argument or evidence that the variance criteria are met; therefore, you 
lack the authority to grant one.  Even if that were not the case, the approval criteria for street standard 
variances in 17.152.030(5)(a) would not allow such a significant departure from the required pavement 
width for a local public street serving 11 or 12 dwellings.  In particular, the only alternatives staff can point 
to suggest that 20 feet of pavement width is the absolute minimum necessary to make this public road safe 
and somewhat consistent with the City’s requirements.  
 
 Citing SHMC 17.152.030(1)(a), the applicants’ lawyer claims that the City’s roadway standards do 
not even apply because this partition does not constitute a “development,” as the term is defined in SHMC 
17.16.010.  However, the applicants gloss-over the legal reality that, once a lot is created, the owner can 
“develop” it with any use allowed outright and no land use process.  Thus, construction of one or more 
houses on the new lot would be allowed by right and would clearly qualify as a “development” under SHMC 
17.16.010.  It is not clear that the City has the authority to require compliance with street standards as a 
condition of building permit approval; therefore, the only discretionary permit review that will occur prior to 
the applicants gaining the right to construct at least two houses, is the current partition.  Even under the 
applicants’ strained legal gymnastics, the Planning Commission could and must impose a condition 
requiring improvement of Belton Road prior to issuance of a building permit(s) for any new house(s), i.e., 
development, on the new lot.   
 
 Even if you deem a road standards variance as being properly before you, the applicable code 
section begins with the following mandatory requirement as a starting point: 
 

“Unless otherwise indicated on an approved street plan or adopted corridor plan, or 
as needed to continue an existing improved street, street right-of-way and roadway 
widths shall not be less than the minimum width described in Figure 19.” 

 
The only way to vary the prescribed 34-foot minimum pavement width standard for Belton Road is pursuant 
to the following code provision: 
 

“Improvements to streets shall be made according to adopted city standards, unless 
the approval authority determines that the standards will result in an unacceptable 
adverse impact on existing development or on the proposed development or on 
natural features such as wetlands, steep slopes or existing mature trees. In 
approving an exception to the standards, the approval authority shall determine that 
the potential adverse impacts exceed the public benefits of the standards. In 
evaluating the public benefits, the approval authority shall consider the criteria listed 
in subsection (5)(a) of this section.”   
 

SHMC 17.152.030(5)(b). 
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 Consequently, this provision requires a careful balancing against the public benefits of the required 
standards, which in this case are entirely public safety for bicycles, pedestrians and motor vehicles 
attempting to pass through and along Belton Road.  Belton Road is already severely substandard at only 11 
feet wide and serves 10 dwellings.  The current application proposes to exacerbate that unsafe condition 
even more with the addition of one, two or theoretically three new dwellings.  The applicants have the 
burden of proof that all standards are met.  In fact, this request does not merit approval under the 
considerations listed in SHMC 17.152.030(5)(a).  In particular, the following considerations strongly 
militate toward denial of the variance: 
 

(i) The type of road as set forth in Figure 19, Road Standards 
(ii) Anticipated traffic generation; 
(iv) Sidewalk and bikeway requirements; 
(x) Safety for motorists, bicyclists, and pedestrians; and 
(xi) Access needs for emergency vehicles; 

 
 As photographs of Belton Road amply show, and as corroborated by your own site visits, there is no 
room to pass along this tunnel-like roadway, and the 90o curve severely limits sight distance and visibility of 
bikes and pedestrians.  Granted, the 30-foot turn-out the applicants offer would be better than nothing 
because at least on-coming cars would not have to back-out the entire length of Belton Road.  However, a 
turn-out does not eliminate the sight distance problem, does not mitigate for the significant and tunnel-like 
narrowness of the rest of Belton Road; it does not make Belton Road safe for bicycles and pedestrians to 
pass along its length, nor does it make up for the complete lack of safe facilities for bikes or pedestrians.  
Ten homes are already served by this road, and the applicants’ partition would make that 11 or 12 homes.  
Under the new “missing middle” housing standards in response to HB 2001, they could also redevelop their 
existing lot with a duplex, making it 13 dwelling units. 
 
 The local Columbia River Fire and Rescue inspector provided a letter, but it does not address Belton 
Road’s width or safety deficiencies or the considerations listed in SHMC 17.152.030(5)(a).  All the Fire 
Inspector says is that “[a]fter reviewing our Fire District’s residential driveway standards with you this 
morning along with visiting your proposed driveway/house site, a fire department access road (driveway) is 
feasible.  Our fire engines and ambulances should have no issues accessing your new home site on an 
approved driveway access road.”  All this says is that a driveway on the applicants’ property would/could 
meet the Fire District’s driveway standards.  That does not mean that Belton Road is safe for emergency 
vehicles, and remains unsafe for even normal vehicular traffic, bicycles and pedestrians. 
 
 The other scare tactic the applicants’ lawyer uses is the threat of an unconstitutional Taking claim if 
the Planning Commission dares to require these applicants to comply with the City’s street standards by 
increasing Belton Road’s pavement width to at least 20 feet.  First, the so-called Dolan “rough 
proportionality” test requires only that the cost of the improvement be roughly proportional to the impact of 
the proposed development.  No mathematical exactitude is required.  The applicants have provided a cost 
estimate from a lawn and yard maintenance company that it would cost $183,300 for an unspecified amount 
of clearing and paving to “Columbia County Private Road standards.”  Thus, it is not clear what the 
applicants’ estimate is based upon, much less that it is credible evidence of the cost to expand the pavement 
width of Belton Road to 20 feet.  Given that these applicants could construct a duplex on the new parcel and 
convert their existing house to a duplex, resulting in 4 dwelling units, even a $183,300 construction cost 
would be “roughly proportional” to the impact of 4 units (3 new dwellings).   
 
 Second, as to the applicants’ legal point, however, the fundamental problem with Belton Road’s 
substandard width is that it creates a public and traffic safety hazard if it serves 11 to 13 dwelling units.  
Nothing in state or federal Takings caselaw requires a local government to approve a substandard public 
road for yet another dwelling unit (or possibly two or three more) when to do so could cause or exacerbate 
an existing traffic safety hazard.  In other words, even if the City lacks the authority to require these 
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applicants to widen Belton Road (because the cost of correcting the traffic safety hazard is disproportionate 
to the impact of the development and thus not a candidate for a condition of approval), the traffic safety 
hazard still justifies denial.  These applicants cannot force the Planning Commission to approve an unsafe 
situation, and Belton Road serving 11, 12 or more dwellings with only 11 feet of width would be unsafe. 
 
 In the final analysis, the applicant has the burden of proof that the public facilities serving this 
development are safe and adequate.  Belton Road simply does not meet the 20-foot width standard; an 11-
foot pavement width is too narrow even for the current condition of 10 dwellings, and the applicants’ have 
not demonstrated that “the potential adverse impacts exceed the public benefits of the standards” as required 
by SHMC 17.152.030(5)(b).  The variance request to allow the 11-foot pavement width instead of the 
required 34 feet or even staff’s recommended 20-foot width, must be denied.  Staff’s first-choice 
recommendation is relatively unambiguous: 
 

“…staff recommends denial of this application if the Commission determines that access is 
insufficient to allow a new parcel accessed by a street system already woefully substandard 
because a new parcel creates new entitlements to development.” 

 
If the Planning Commission is inclined to entertain any measure of variance, then a 20-foot pavement width 
for the entire length of Belton Road is the minimum possible.  Otherwise, denial is the City’s only option.  
 
 Please include the previous LUBA record in its entirety for the Planning Commission. 
 
 Please leave open the record of this matter for at least 7 days following your hearing to allow us to 
respond to anything the applicants might submit.   
 

Thank you. 
 

Sincerely,  

 
 Daniel Kearns 

Enclosures 
cc: Client 
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as construction.  See definition of development, SHMC 17.16.010.  Thus, the applicant is not 
required to improve Belton Road.  Street improvement requirements are properly imposed 
upon a future application for site development.  

III. Constitutional Limitations 

The applicant has provided an estimate of partial costs to improve Belton Road adjacent to 
the site.  The estimate excludes breaking, drilling, and blasting rock.  The shallow and hard 
nature of the basalt rock deposit upon which the site and the surrounding area is located 
and sensitivities related to blasting in residential areas result in an expensive and time 
consuming excavation.  Even excluding the rock work, the estimate came in at $181,300.  

The costs of a full street improvement are not proportional (roughly or otherwise) to the 
nonexistent impact of the proposed partition.  The impact is non-existent because no new 
residential use is proposed and no additional trips will be created by approval of the 
proposed partition.  All residential use of Parcel 2 and associated impacts must be reviewed 
and approved in a subsequent action.  Further, the City has the burden to demonstrate that 
any required street improvement is roughly proportional to the impacts of the proposed 
partition.  The City cannot meet that burden because there are no impacts that flow from 
the partition application. 

IV. Future Improvement Guarantee 

Even if the SHMC does require a street improvement despite there being no proposed 
development (it does not), and even if the City somehow meets its constitution burden to 
demonstrate that the required street improvement is roughly proportional to the 
nonexistent impact of the proposed partition (it cannot), City staff should still accept a 
future improvement guarantee in lieu of a street improvement.  

“The director may accept a future improvement 
guarantee in lieu of street improvements if one or more 
of the following conditions exist … (iii) Due to the nature 
of existing development on adjacent properties it is 
unlikely that street improvements would be extended in 
the foreseeable future and that improvement associated 
with the project under review does not, by itself, provide 
a significant improvement to street safety or capacity.”   

SHMC 17.152.030(1)(d)(iii).  A partial improvement to Belton Road along the frontage of 
Parcel 1 provides no capacity increase or safety increase.  Such an improvement would 
result in a narrower roadway surface than the voluntary improvement and would not 
extend through the entire 90-degree turn, resulting in the retention of limited sight lines 
and developed road width.  

Further, the established single-family residential pattern along Belton Road is unlikely to be 
redeveloped in the near foreseeable future.  Thus, there will not be an opportunity for the 
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City to require street improvements that would connect to a half street improvement along 
the frontage of Parcel 1.  Accordingly, the City may accept a future improvement guarantee 
in lieu of any street improvements.  See SHMC 17.152.030(1)(d)(iii).   

V. Exception to Street Standards 

The SHMC expressly permits the City to approve a partition on streets with paved roadways 
that are less than standard width, such as Belton Road.  SHMC 17.152.030(5)(b) authorizes 
an exception to the roadway width standards when the “potential adverse impacts exceed 
the public benefits the standards,” and directs the City to consider evaluating the public 
benefits in light of the criteria listed in subsection (5)(a). 

Here, the proposed improvement would increase the width of the Belton Road at the 90 
degree turn that neighbors and fire department personnel have identified as the location 
most in need of safety improvements.  A half-street improvement along the frontage of the 
applicant’s parcel would result in a narrower roadway surface than the voluntary 
improvement and would not extend through the entire turn.  Further, the standard 
improvement would not change anticipated traffic generation, would not result in the 
availability of on-street parking or bikeways, and would decrease safety for motorists and 
bicyclists compared to applicant’s proposed improvement.  Thus, the proposed 
improvement would deliver additional public benefit. 

The proposed improvement would also avoid removal of multiple mature trees, 
unnecessary grading and excavation of basalt rock, and potential impacts to adjacent 
wetlands.  Such potential adverse impacts of the standard street improvement exceed the 
public benefits of the standard, which are negative compared to applicant’s proposed 
improvement.  Thus, the City is expressly authorized to impose an alternative standard. 
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Andrew Schlumpberger and Lindsay 
Schlumpberger v. City of St. Helens 

 
LUBA No. 2020-075 

 
 
 
 

Local File: Appeal AP.1.20 of Partition 
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The hard copy version of this record consists of one volume. 
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AP.1.20 F&C   1 of 10 

CITY OF ST. HELENS PLANNING DEPARTMENT 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Appeal AP.1.20 of Partition PT.1.20 
 
APPELLANT: Tracy A. Hill for Tracy A. Hill Family Trust 
APPLICANT: Andrew and Lindsay Schlumpberger 
OWNER: Andrew and Lindsay Schlumpberger 
 
ZONING: Suburban Residential, R10 
LOCATION: 160 Belton Road; 5N1W-34BC-1100 and 5N1W-34-201 
PROPOSAL: 2-parcel Partition 
 

SITE INFORMATION / BACKGROUND 
 
The subject property is located along the Columbia River, Dalton Lake and Belton Road.  Belton 
Road provides access.  The Planning Administrator originally approved the Partition request 
PT.1.20 on March 25, 2020.  The City received various comments about that decision and the 
Planning Administrator issued an amended decision on April 15, 2020 in response to some of 
those comments.  An appeal of that decision was filed by the appellant on May 1, 2020. 
 

PUBLIC HEARING & NOTICE 
 

Hearing dates are as follows: June 9, 2020 before the Planning Commission.  Deliberations were 
continued to July 1, 2020 after the record was left open for two weeks, with a third week for final 
written argument. 
 
Notice of this proposal was sent to surrounding property owners within 300 feet of the subject 
property(ies) on May 21, 2020 via first class mail.  Notice was sent to agencies by mail or e-mail 
on the same date.  Notice was published in the The Chronicle on May 27, 2020.   
 

APPLICATION COMPLETENESS 
 
The original application PT.1.20 was originally received on January 23, 2020.     
 
Staff identified missing information or other aspects that rendered the application incomplete and 
notified the applicant of the issue pursuant to SHMC 17.24.050 shortly thereafter.  The tree plan 
as required for land divisions per SHMC 17.132.025 was a key missing element.  After 
explaining what is required for tree plans, the applicant submitted something, but it was 
insufficient.  Staff also requested a title report to understand the deed restrictions of the site as 
required by SHMC 17.140.070(2); the applicant provided a partial report, but staff had to acquire 
copies of the deed restrictions from the County. 
 
As such, the application was complete on the 31st day following receipt of the original 
application pursuant to SHMC 17.24.050(7), which is February 23, 2020. Based on this 
“completion date” the 120th day would be June 22, 2020.   
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An initial administrative decision was issued on March 25th and amended on April 15, 2020.  
The amended decision was appealed to the Planning Commission who held a public hearing on 
the matter on June 9, 2020.  At the June 9, 2020 public hearing, there was a request to leave the 
record open for additional written testimony and for final written argument.  At the same 
hearing, the applicant agreed to an extension of the 120-day rule commensurate with the time for 
the additional written testimony and final written argument given the Planning Commission 
deliberates on July 1, 2020 instead of their normal July 14th meeting.  
 
The record was left open for 14 days (to June 23, 2020) following the June 9th public hearing.  
The seven additional days to June 30, 2020 for final written argument does not contribute to the 
120 days per ORS 197.763(6)(e).  So this combined with the applicant’s granted extension adds 
three weeks (21 days) to the “120-day rule.”   
 
Thus, the 120-day rule (ORS 227.178) for final action for this land use decision is July 13, 
2020 (i.e., June 22, 2020 + 21 days). 
 

APPLICABLE CRITERIA, ANALYSIS & FINDINGS 
 
SHMC 17.140.040 – Partition approval criteria. 
 
 A request to partition land shall meet all of the following criteria (1-5): 
   
 (1) The proposal conforms with the city’s comprehensive plan; 
 
Finding(s): There is no known conflict with the specific Comprehensive Plan policies identified 
in Chapter 19.12 SHMC. 
 
There is no known conflict with the addendums to the Comprehensive Plan which includes 
Economic Opportunities Analysis (Ord. No. 3101), Waterfront Prioritization Plan (Ord. No. 
3148), the Transportation Systems Plan (Ord. No. 3150), the Corridor Master Plan (Ord. No 
3181), the Parks & Trails Master Plan (Ord. No. 3191), the Riverfront Connector Plan (Ord. No. 
3241), and the Housing Needs Analysis (Ord. No. 3244). 

 (2) The proposed partition complies with all statutory and ordinance requirements and regulations; 

Finding(s): New lines do not create any new substandard compliance with the R10 zone 
standards, except as described herein.  

There is area of special flood hazard (i.e., 100 year flood) associated with the Columbia River.    
Pursuant to SHMC 17.46.050(1)(g)(ii) this Partition must: 

 (A) Be consistent with the need to minimize flood damage. 
 (B) Have public utilities and facilities such as sewer, gas, electrical, and water systems, located 
and constructed to minimize or eliminate flood damage;  
 (C) Have adequate drainage provided to reduce exposure to flood hazards. 

Based on the Flood Insurance Rate Maps (FIRMS), there appears to be adequate area outside of 
the floodplain to meet these requirements.  It is possible that any development of Parel 2 can 
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avoid this.  Further consideration when Parcel 2 is developed.  City may require elevation data to 
ensure any development is outside of the floodplain. 

There is considerable nonnative blackberry growth within the protection zones of both the 
Columbia River and Dalton Lake.  Removal of invasive species does not require a permit if done 
by electric or handheld (non-power assisted) equipment per SHMC 17.40.035(1)(c).  If power 
assisted equipment or machinery is used a permit is required.  See SHMC 17.40.040(6)(d).  See 
Chapter 17.40 for further details.  

Per SHMC 17.132.025 a tree plan is required.  Most trees can probably be saved, but some are 
proposed to be removal eventually for driveway and utility service to Parcel 2.  Trees within 
protection zones are already protected per Chapter 17.40 SHMC.  A tree plan was provided 
during the appeal process.  Tree replacement shall be required when future development occurs, 
as applicable.  A protection program defining standards and methods that will be used by the 
applicant to protect trees during and after construction is a code requirement related to this. 

Utilities are already underground in this area.  This is required.  

However, due to the easement recorded in 1976 as Book 208, Page 404 Columbia County 
Clerk’s records for “the construction, maintenance, use and repair of an individual water-carried 
subsurface sewage disposal system” on the subject property for the benefit of another property 
(250 Belton Road, owned by the appellant) the Commission finds that Parcel 2 is substantially 
encumbered combined with floodplain, wetland and riparian protection zones, requirements for 
emergency vehicle access/maneuvering and other factors.  This creates substantial impediment.  
And combined with the uncertainty as to how parcel 2 will be developed under these 
circumstances, whether or not Parcel 2 is a viable or developable parcel is unknown.  Thus, the 
Commission finds it cannot approve this Partition. 

 (3) Adequate public facilities are available to serve the proposal (to address transportation facilities in 
this regard, a traffic impact analysis shall be prepared, as applicable, pursuant to Chapter 17.156 SHMC); 

Finding(s): Water is available.  There is a water main within the Belton Road right-of-way 
along the west side of the subject property and along the south side of the property.  For the 
purpose of this Partition, whether or not Parcel 2 will have access to the southerly water main is 
unknow, but it is at least available from the Belton Road right-of-way to Parcel 2 via proposed 
easements as shown on the preliminary plat. 

Sanitary sewer is available.  When 160 Belton Road was originally built in 1976 it was 
connected to an on-site septic system with holding tank and drain field.  Around the late 1980s 
with further improvements in the early 1990s a septic tank effluent pump (STEP) system was 
installed.  This is s pressurized sanitary sewer system with limited capacity.  Development off 
Belton Road (and the connected leg of Grey Cliffs Drive) is dependent on this STEP system or 
on-site (septic systems) facilities. 

Sometime after the STEP system was installed, the subject property is assumed to have 
connected; it currently gets billed for both water and sanitary sewer.  Moreover, past Columbia 
County permits show that the drain field for the on-site (septic system) was shared with 250 
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Belton Road (adjacent property to the west).  250 Belton Road also currently gets a water and 
sewer bill; thus, is assumed to have connected to the STEP system.   

The applicant provided an analysis of the STEP system by a Oregon Registered Professional 
Engineer that notes that the STEP system has eight connections and there is the potential 
capacity for more.  Proposed Parcel 1 is already served and Parcel 2 has the ability to be served.  

Storm Water.  Both the Columbia River and Dalton Lake are nearby.  There were some 
concerns received during the PT.1.20 process (before the appeal) about storm water impacts to 
other properties.  The city recognizes these concerns as germane to physical work on the 
property.  However, the city’s storm water provisions would apply regardless of the land 
division.  

Street system/access.  The street system for this area is problematic.  There are currently about 
ten homes accessed by a single narrow road (Belton Road / Grey Cliffs Drive) with no outlet, 
starting from the driveway to the Elks Lodge at 350 Belton Road and proceeding easterly to road 
terminus.  The first approximate 500 feet of this section of road is paved at a width of 
approximately 17 feet, thereafter the width is around 11’ in most places.  This doesn’t meet any 
current standard for a public or private street that accesses 10+ dwellings. 

This partition will create a new parcel accessed by a substandard street, which will increase use 
of the street more than possible now considering existing properties.  The partitioning of the 
property will result in increased vehicular trips for the permanent improvements of Parcel 2 and 
construction leading to those improvements. 

Public road standards are generally addressed in Chapter 17.152 SHMC.  There are several types 
of public road standards.  Belton Road is classified as a “local street” per the City’s 
Transportation Systems Plan.  As applicable to the analysis of this Partition: 

• Local street, normal: 34’ roadway width.  No max dwelling unit limit. 
 

• Local “skinny” street: 20’ or 26’ roadway width.  Limited to 200 ADT (i.e., about 20 
detached single-family dwellings). 
 

• Cul-de-sac (essential a local street that terminates at one end): limited to 20 dwelling 
units;  Normal max length is 400’. 
 

Belton road (with Grey Cliffs Drive), starting from just after the Elks Lodge driveway at 350 
Belton Road, currently serves about 10 detached single family dwellings, is much longer than 
400’, and is predominately less than 20’ wide over its course as described above. 

No public road standard is met (except the 50’ right-of-way, which is the normal width for a 
local classified street).  However, per SHMC 17.152.030(5)(b): 

 (b) Improvements to streets shall be made according to adopted city standards, unless the 
approval authority determines that the standards will result in an unacceptable adverse impact on 
existing development or on the proposed development or on natural features such as wetlands, steep 
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slopes or existing mature trees. In approving an exception to the standards, the approval authority 
shall determine that the potential adverse impacts exceed the public benefits of the standards. In 
evaluating the public benefits, the approval authority shall consider the criteria listed in subsection 
(5)(a) of this section. 

So alternate designs to public road standards can be considered.   

Per SHMC 17.152.030(3) the approval authority can approve an access easement instead of a 
public road when “such an easement is the only reasonable method by which a lot, large enough 
to develop, can be created.”  It references Chapter 17.84 SHMC for the standards. 

Though this would normally apply to the access easement for Parcel 2 (see accessway findings 
starting at the bottom of page 8), staff also considered the “access easement” alternative 
improvements for Belon Road itself before the Partition was appealed.  The road width standards 
for this are: 

• Figure 15 – 3 to 6 dwelling units need at least 20 feet. 
• Figure 16 – 3 to 19 multidwellings need at least 24 feet for two way. 

Again, these physical “access easement” standards are not met.  In the Partition PT.1.20 decision 
staff considered SHMC 17.84.070(4): 

 (4) Vehicle turnouts (providing a minimum total driveway width of 24 feet for a distance of at least 
30 feet) may be required so as to reduce the need for excessive vehicular backing motions in 
situations where two vehicles traveling in opposite directions meet on driveways in excess of 200 feet 
in length. 

This was a condition of PT.1.20 as amended with a focus on an approximate 90-degree angle of 
the Belton Road right-of-way that is a blind corner concern based on citizen comments received.  
This blind corner also abuts the subject property. 

The Planning Commission discussed overall access to the subject property and expressed 
concerns but did not make any specific findings as to whether or not it was acceptable to use the 
“access easement” standards as an alternative public road design or not, or otherwise.  Since they 
based denial on a separate issue, they did not draw any access conclusions.  

The street is paved where it lies within public right-of-way, but turns to gravel when it leaves the 
right-of-way along the south side of the subject property.  Paving is required in residential areas 
per current standards. 

The street system provides access.  Access to a proposed parcel is a critical element.  There is an 
easement on the property that lies between the Belton Road right-of-way and proposed Parcel 2.  
It also substantially encumbers access to Parcel 2 from the south side. 

This easement was recorded in 1976 as Book 208, Page 404 Columbia County Clerk’s records 
and is for:  
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“the construction, maintenance, use and repair of an individual water-carried subsurface 
sewage disposal system”  

It appears to be for the benefit of property addressed as 250 Belton Road (owed by the 
appellant).  As described above, both the subject property and 250 Belton Road appear to be 
connected to the STEP system.  Despite this, the easement remains.  Even though the easement 
may not have been used is many years, it may not be legally abandoned.  Oregon law requires 
more than nonuse to prove abandonment.  Some related case law: 

 
In Wiser v. Elliott, 228 Or. App. 489, 495, 209 P.3d 337, 341 (2009), the Oregon Court of 

Appeals stated: 
  

“We have since held that nonuse of an easement is insufficient by itself to prove 
abandonment. In Conner v. Lucas, 141 Or. App. 531, 538, 920 P.2d 171 (1996), we reiterated 
that,…” 

  
“[i]n Abbott v. Thompson, 56 Or. App. 311, 641 P.2d 652, rev. den. 293 Or. 103, 648 P.2d 
851 (1982), we explained that nonuse alone does not constitute the abandonment of an 
easement. A party claiming abandonment must show in addition to nonuse ‘either [a] verbal 
expression of an intent to abandon or conduct inconsistent with an intention to make further 
use.’ Id. at 316, 641 P.2d 652.” 

It is not the City’s decision to determine as to whether the easement is abandoned; that is a 
private matter being a private easement.  However, it exists on deed records and is a substantial 
encumbrance to access proposed Parcel 2; thus, it does impact the division of the subject 
property.  Much testimony was entered into the record about the validity (appellant) and 
invalidity (applicant) of the easement.  The Planning Commission finds that this easement 
obstructs access and utilities for Parcel 2 (per Columbia County who administers on-site 
sanitary sewer systems, underground utilities are required to be 10’ from drain fields and 
driveways are not allowed over drain fields) and that a partition cannot be approved until the 
easement is removed.  The Commission noted that the applicant could apply for a Partition 
again in the future, in accordance with law, if and when the easement is removed. 

 (4) All proposed lots conform to the size and dimensional requirements of this code; and 

Finding(s): There are three aspects of this criterion, Sensitive Lands, the provisions of the R10 
zoning district, and an existing private easement. 

Sensitive Lands.  The site abuts the Columbia River (with 75’ upland protection zone required 
per Chapter 17.40 SHMC) and Wetland D-16, otherwise known as Dalton Lake (with 75’ upland 
protection zone required per Chapter 17.40 SHMC).  The applicant has conducted an 
Environmental Assessment to determine the boundaries of these sensitive lands and their 
respective buffers, which are reflected on the preliminary plat. 

The City’s local wetland inventory also identified Wetland D-17 on or close to the property, but 
the Environmental Assessment effort determined D-17 was not close to the property and does not 
impact this partition. 
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For subdivisions (creating 4 or more lots), significant wetlands and riparian areas and their 
protection zones are required to be part of dedicated preservation tracts to be managed by a 
homeowners association or other responsible entity.  Partitions do not create tracts.  Thus, the 
City has allowed easements as a substitute to preserve these areas (e.g., see P.P. No. 2009-17).  
However, the intent of this is for newly created properties to be “whole” excluding the sensitive 
lands and protection zones.  “Whole” means that the net property not encumbered needs to meet 
the standards of the Development Code. 

Thus, the R10 zoning district standards.  The minimum lot size of is 10,000 square feet.  The 
net area excluding the wetland, riparian area and protection zones still exceeds this for both 
parcels.  The minimum lot width at the building line is 70’ or 80’ for a corner lot.  Parcel 1 is a 
corner lot and exceeds this.  Parcel 2 gets close to 70’ in its net area, but still meets the standard. 

The minimum lot width at the street is 60’ or 30’ along an approved cul-de-sac (i.e., dead-end 
road).  Parcel 1 meets this and Parcel 2 meets the cul-de-sac standard given the 30’, increasing to 
40’ wide access and utility easement off Belton Road. 

Minimum lot depth is 100 feet.  This is met for both parcels using the net area 

Private easement.  Due to the easement recorded in 1976 as Book 208, Page 404 Columbia 
County Clerk’s records for “the construction, maintenance, use and repair of an individual water-
carried subsurface sewage disposal system” on the subject property for the benefit of another 
property (250 Belton Road, owned by the appellant) the Commission finds that Parcel 2 is 
substantially encumbered combined with floodplain, wetland and riparian protection zones, 
requirements for emergency vehicle access/maneuvering and other factors.  This creates 
substantial impediment.  And combined with the uncertainty as to how parcel 2 will be 
developed under these circumstances, whether or not Parcel 2 is a viable or developable parcel is 
unknown.  The easement also blocks access to Parcel 2.  Thus, the Commission finds it cannot 
approve this Partition 

 (5) All proposed improvements meet city and applicable agency standards. 

Finding(s): This would be a requirement if approved.  Fire Marshall consideration is particularly 
important given limited access to the area.   

*   *   * 

SHMC 17.140.050 – Special provisions for parcels created by through the partition process. 

 (1) Lot Dimensions. Lot size, width, shape and orientation shall be appropriate for the location of the 
development and for the type of use contemplated, and: 
  (a) No lot shall be dimensioned to contain part of an existing or proposed public right-of-way; 
  (b) The depth of all lots shall not exceed two and one-half times the average width, unless the 
parcel is less than one and one-half times the minimum lot size of the applicable zoning district; and 
  (c) Depth and width of properties zoned for commercial and industrial purposes shall be adequate 
to provide for the off-street parking and service facilities required by the type of use proposed. 
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Finding(s): (a) No existing or proposed right-of-way is impacted.  (b) Excluding sensitive land 
protection buffers the net area for Parcel 2 has an average width of approximately 90’ and a 
depth of approximately 230’.  This meets the depth to width ratio requirement more-or-less.  (c) 
Not applicable; the property is zoned residential.  
 
 (2) Through Lots. Through lots shall be avoided except where they are essential to provide separation 
of residential development from major traffic arterials or to overcome specific disadvantages of 
topography and orientation, and: 
  (a) A planting buffer at least 10 feet wide is required abutting the arterial rights-of-way; and 
  (b) All through lots shall provide the required front yard setback on each street. 
 
Finding(s): No through lot is proposed. 
 
 (3) Large Lots. In dividing tracts into large lots or parcels which at some future time are likely to be 
redivided, the approving authority may require that the lots be of such size and shape, and be so divided 
into building sites, and contain such site restrictions as will provide for the extension and opening of 
streets at intervals which will permit a subsequent division of any tract into lots or parcels of smaller size, 
and: 
  (a) The land division shall be denied if the proposed large development lot does not provide for 
the future division of the lots and future extension of public facilities. 
 
Finding(s): Given surrounding wetlands, the Columbia River, floodplain associated with the 
Columbia River, one narrow road access for this neighborhood, this neighborhood’s wildland-
urban interface (a transition area between wildland and human development with a higher 
wildfire risk), and limited sanitary sewer capacity, density promotion is unwise in this area.  
Redevelopment planning such as “shadow plats” are not warranted for this proposal.  
 
 (4) Fire Protection. The fire district may require the installation of a fire hydrant where the length of an 
accessway would have a detrimental effect on firefighting capabilities. 
 
Finding(s): There is an existing fire hydrant along Belton Road by the southern edge of the 
subject property. 
 
The access easement proposed to serve Parcel 2 will exceed 150 feet.  Per SHMC 
17.152.030(3)(a), when access easements exceed 150 feet, they shall be improved in accordance 
with the fire code.  When Parcel 2 is developed, its driveway will need to be able to 
accommodate emergency vehicles.  Any requirement of the Fire Marshall shall be met. 
 
 (5) Reciprocal Easements. Where a common drive is to be provided to serve more than one lot, a 
reciprocal easement which will ensure access and maintenance rights shall be recorded with the 
approved partition map. 
 
Finding(s): An access easement is proposed to access Parcel 2 from the Belton Road right-of-
way through Parcel 1.  Maintenance agreement shall be required. 
 
 (6) Accessway. Any accessway shall comply with the standards set forth in Chapter 17.84 SHMC, 
Access, Egress, and Circulation. 
 
Finding(s): The access easement proposed to provide street connection to proposed Parcel 2 
encompasses the  southerly 30’ of Parcel 1 (where there are previously recorded access and 
utility easements for other parties) and the west 40’ of Parcel 1.   
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Parcel 2 is likely to be developed as a detached single-family dwelling and though not currently 
allowed, potentially a duplex given Oregon HB 2001, which requires St. Helens to allow 
duplexes in lands zoned for single-family dwellings by June 30, 2021.  The minimum easement 
for up to two dwellings (like a duplex) is 15’ width with a minimum 10’ pavement width. 
 
The other issue is the other properties that use the first leg of the proposed easement.  The 
following detached single-family dwellings/properties access this area from Belton Road: 
 

1. 140 Belton Road; 5N1W-34-200 
2. 585 Grey Cliffs Drive; 5N1W-34BC-901  
3. 5N1W-34BC-900 (this Land Partition decision is not the mechanism to determine if this 

is a legal lot of record). 
4. 575 Grey Cliffs Drive; 5N1W-34BC-1301 

 
Thus, there are three detached single-family dwelling that use the access.  With the new Parcel 2, 
it would be four.  The minimum easement for 3-6 dwelling units is 24’ (not bearing on this 
application) with a pavement width of 20 feet.   
 
In addition, the following requirements apply under SHMC 17.84.070: 
 

 (2) Private residential access drives shall be provided and maintained in accordance with the 
provisions of the Uniform Fire Code. 
 (3) Access drives in excess of 150 feet in length shall be provided with approved provisions for 
the turning around of fire apparatus in accordance with the engineering standards of SHMC 
Title 18 and/or as approved by the fire marshal. 
 (4) Vehicle turnouts (providing a minimum total driveway width of 24 feet for a distance of at least 
30 feet) may be required so as to reduce the need for excessive vehicular backing motions in 
situations where two vehicles traveling in opposite directions meet on driveways in excess of 200 feet 
in length. 

 
New access to Parcel 2 will be subject to Fire Marshall/Fire Code standards.  This includes a 
turn-around area. 
 
New access to Parcel 2 shall be paved as required by the Development Code.  When Parcel 2 is 
developed, it will need a minimum 10’ wide paved driveway from Belton Road to the dwelling 
or other principal use proposed.  This must be within the easement on Parcel 1 for Parcel 2 
(cannot be on adjacent property).  This is important to consider as the private road along the 
south side of the subject property is mostly outside of the property where it intersects Belton 
Road, but angles into the property progressing eastward. 
 
These accessway findings apply to how Parcel 2 will be access through Parcel 1.  Overall access 
to the site via Belton Road is discussed above.  They are related but separate matters. 
 
 (7) The streets and roads are laid out so as to conform to the plats of subdivisions and maps of 
partitions already approved for adjoining property as to width, general direction and in all other respects 
unless the city determines it is in the public interest to modify the street or road pattern. 
 
Finding(s): There is no reason to modify the overall road pattern.   
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City of St. Helens 
Planning Commission Special Meeting 

Approved Minutes  July 1, 2020 
 
    
Members Present: Chair Hubbard 

Vice Chair Cary 
Commissioner Cohen 
Commissioner Semling 
Commissioner Webster 
Commissioner Pugsley 

  

Members Absent: Commissioner Lawrence 
  

Staff Present: City Planner Graichen 
City Councilor Carlson 
Community Development Admin Assistant Sullivan 

  

Others: Kathleen Ward            Tracey Hill                    Robin Nunn 
Patrick Birkle               Hunter Blashill             Jeff Seymour 

 Andrew Schlumpberger  
 Ron Schlumpberger 
 Lindsey Schlumberger  

Tami Schlumpberger 
 

                                      
1) Deliberations – Continuation of Appeal AP.1.20 of Partition PT.1.20 at 160 Belton 

Road – Tracey Hill 
 
City Planner Graichen asked if there were any ex parte communications. All commissioners said 
no.  
 
Commissioner Cohen asked for more clarification on the access road. Graichen said access 
can be reviewed in two different categories: 1. Public, which is usually in a public right-of-way or 
2. Access easements. He said the code has standards for each. Graichen said for public right of 
way, the normal standard is a 50 foot right-of-way width which Belton road has, and a 34 foot 
road width. That would not have a maximum amount of dwelling units it is allowed to serve. He 
said there is also a skinny street standard which is a narrower road width of 20 to 26 feet and 
limited to 200 hundred average daily trips which is approximately 20 detached single-family 
dwellings. For the private standard, or an access easement, the code says it can be allowed if it 
is the only reasonable method in which a lot large enough can be created. Graichen said in his 
decision, he knew the road did not meet any standards now, but if there is a weird situation an 
alternative standard can be considered. He said he took the private standard and applied it to 
the public right of way.  Commissioner Cohen asked if the road was always considered a 
continuation of public road. Graichen said Belton Road is a public right-of-way, but the Applicant 
was proposing a private easement to access parcel two on the south side of the property and on 
the east side of the property. This would also require them to put in a ten foot wide driveway or 
per the Fire Marshall, if they require a greater standard. Commissioner Cohen asked if the 
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applicant ever asked for an easement or variance in the original proposal. Graichen mentioned 
they had not, but the code did not require them to have a variance to get to the alternate 
standard for access.  
 
There was another small discussion about the Belton Road continuation and possibilities of 
Grey Cliffs Drive and how many lots can be developed along those roads.  
 
Commissioner Cohen asked about setbacks for the two parcels and how they would affect the 
Columbia River and Dalton Lake. Graichen said they did meet the setbacks for both parcels 
even with their protection zones. Commissioner Cohen asked if this was staff’s position that this 
was a buildable lot safeguarding the wetlands and the protection zone. Graichen said yes.  
 
Commissioner Cohen also asked how much consideration legally the Commission must 
consider the easement between the neighbors regarding the septic. Graichen said the position 
that staff took was that the easement was a legal wall to access parcel two. He said validity of 
the easement was a private matter and that it would have to go away, be reduced so it was not 
an encumbering to the property, or the applicant would have to find a way around it. 
Commissioner Cohen asked if they are supposed to deny the partition based on the unresolved 
easement. Graichen gave the Commission their options for the decision they must decide. He 
said they could uphold the original decision; they could reverse the original decision, or they can 
modify the decision adding in some conditions that maybe were not addressed.  
 
There was a small discussion on the easement and how it would need to be resolved before 
moving forward with the final plat and the partition.  
 
Commissioner Cohen also had a concern with the turnout substitute for the public street. He 
said the Code did not allow for that. Graichen said if it cannot be accessed normally, then there 
can be an exception to the standards. He said that is what he did in his original decision. He 
said it is up to the approval authority on what standards they decide to use. Commissioner 
Cohen asked about defining the adverse impact in the Code. He was curious how there could 
be any adverse impact when the applicant knew about the conditions and the difficulty of 
building a road in the beginning. He did not feel this would be an unexpected occurrence.  
 
There was a small discussion on what road improvements could be applied to the other 
neighbors in the neighborhood.  
 
Commissioner Pugsley asked about the precedent they were possibly setting for future 
development and possibly disturbing some Historic burial sites . She was concerned about 
setting a precedent that would bring more cases to the Commission in the future.  
 
There was a small discussion about historic artifacts and whether a study should be done on 
this property.  
 
Commissioner Pugsley also asked about the tree plan. Graichen said there were a lot of trees 
on the property. He said there were provisions the code has for trees. He mentioned the most 
aggressive provision was for trees that are within sensitive lands and their land buffers. He said 
on this property there were several in the buffer and they would be protected. He said once they 
were outside the protective area then they look at replacement requirement. Commissioner 
Webster mentioned the road access was not to the fire code minimum standard. She was 
curious how this was not required for the applicant.  
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There was a small discussion about the drainfield easement and if there were other conditions 
or concerns to consider without this easement being resolved.  
 
Motion: Upon Commissioner Cohen’s motion and Vice Chair Cary’s second, the Planning 
Commission unanimously denied the Partition denied based on the drainfield easement 
prohibiting access to parcel two and being a substantial impact to the development of parcel two. 
[Ayes: Commissioner Semling, Commissioner Webster, Commissioner Cohen, Commissioner 
Pugsley, Vice Chair Cary; Nays: None] 
 
Motion: Upon Commissioner Webster’s motion and Commission Semling’s second, the 
Commission unanimously approved the Chair to sign the Findings when prepared. [Ayes: 
Commissioner Semling, Commissioner Cohen, Commissioner Webster, Commissioner Pugsley, 
Vice Chair Cary; Nays: None] 
 
11) Adjournment 
 
There being no further business before the Planning Commission, the meeting was adjourned 
8:44 p.m. 

Respectfully submitted, 

 
 
Christina Sullivan 
Community Development Administrative Assistant   
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Attorneys at Law 510 American Bank Building 

 621 S.W. Morrison Street 

 Portland, Oregon  97205 

Voice Mail:  503-225-1127 

 Email:  dan@reevekearns.com 

 

 Daniel H. Kearns 

 Direct Dial:  503-997-6032 

June 30, 2020 

St. Helens Planning Commission 

c/o Jacob Graichen, City Planner 

St. Helens City Hall 

265 Strand Street 

St. Helens, OR  97051 SENT VIA E-MAIL 
 

 Re: Appellant’s Final Argument – Partition PT.1.20 (Schlumpberger) 
 

Dear Chair Hubbard and Commissioners: 

 

 This is the appellant’s final rebuttal in this case, and in it I respond to the primary legal 

arguments at issue.  As a preliminary matter, however, your job in this application is to 

determine whether the applicant has demonstrated compliance with all of the approval criteria 

applicable to this 2-lot partition.  Those criteria relate to lot size and dimensions, and to the legal 

access needed to serve the new buildable lot proposed.  In your evaluation of those criteria, 

several legal sideboards apply.   

 

 First, you cannot approve this application unless the applicant demonstrates, with 

credible evidence in the record, that the application meets all of the applicable approval criteria.   

 

 Second, conditions that require compliance with future steps are acceptable so long as all 

of the approval criteria are met or will be met through conditions, and the conditions are either 

clear and objective, or where subjective criteria are required to fulfill a condition, the City must 

provide a public process for evaluating compliance with the condition.  That said, the City is not 

required to approve with conditions if the applicant does not demonstrate current compliance 

with all of the approval criteria.  In this case, the application simply is not ready for approval 

because there are too many requirements that it does not currently meet. 

 

 Third, the planning commission cannot approve something that was not applied for.  For 

example, the applicant now says that the substandard access road (Belton Road) can be approved 

at only 11 feet wide, instead of the 20-foot width the code requires, through the road variance 

criteria and process in SHMC 17.152.030(5)(b).  However, no such variance has been applied for 

and none of those variance approval criteria have been addressed by anyone to this proceeding.  

As such, the Planning Commission lacks the legal authority to approve a variance to the 20-foot 

roadway width standard as part of this partition request.   
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 Fourth, the Planning Commission cannot approve an element of this proposal just 

because it complies with some unrelated standard.  For example, staff suggested that 

constructing a pull-out on Belton Road would make-up for the lack of a 20-foot roadway width 

required for local public streets because turn-outs are acceptable mitigation for narrow private 

driveways.  However, Belton Road is not a private driveway, and the public street standards 

apply and require a 20-foot roadway width.  The Code does not allow a turn-out as a substitute 

for compliance with the minimum public roadway width requirement. 

 

 Fifth, even though the City may be legally precluded from imposing a condition that is 

disproportionate to the impact of the proposed development, failure to meet the standard can and 

should simply be a basis for denial.  When a traffic safety hazard exists and the applicable 

standard is based on public health and safety, the City should deny the application rather than 

consider a requiring extremely expensive improvements with a condition of approval.  This 

responds to the applicants’ argument that because the cost to widen Belton Road is too 

expensive, the Planning Commission should simply waive the minimum public street standard.  

We are not asking for a condition requiring the applicant to widen Belton Road.  We are asking 

the Planning Commission to deny the application because the roadway width deficiency is too 

dangerous to allow construction of an eleventh home on the road.  If you approve an eleventh 

home on this 11-foot wide public street because the cost of widening it is too expensive for one 

homeowner to afford, then you must deny the application.  Public safety is too important, and the 

safety hazard of this narrow street too great, to justify approving an eleventh home on Belton 

Road. 

 

Existing deficiencies in access to the Schlumpberger property – an 11-foot wide public 

roadway, is simply unsafe and cannot be approved. 

 

 For most of its length, Belton Road is only 11 feet wide, instead of the 20-foot pavement 

width required for public local streets by SHMC 17.152.030 and 17.84.070.  Moreover, the 

photographs in the record show how the surrounding vegetation makes the 11-foot roadway 

appear extremely narrow and obstructs sight distance.  The hazards to pedestrians, pets and 

bicycles in the roadway, as well as entering vehicles is obvious from these photographs and 

constitutes an existing safety hazard, not just a dimensional deficiency.   

 

 The Director’s Decision suggested that a turn-out at the 90o bend in Belton Road would 

be a satisfactory substitute for compliance with the 20-foot pavement width requirement 

(mitigation), but that is not legal.  Turn-outs are satisfactory for private shared driveways, not for 

public streets.  SHMC 17.152.030 and 17.84.070 require at least 20 feet of pavement width for a 

public “local skinny street,” and nothing in the code allows turn-outs as a substitute for code 

compliance on a public street. 

 

 The applicant now suggests that a variance to the street standards allowed by SHMC 

17.152.030(5)(b) would allow a substandard pavement width and a turn-out.  However, the 

applicant has not applied for any such variance, and no variance request was mentioned in the 

notice for this proceeding; therefore, you lack the authority to grant one.  Even if that were not 

the case, no one – not the applicant, not staff, not the Planning Commission – has addressed the 
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approval criteria for street standard variances in 17.152.030(5)(a), which require consideration of 

the following: 

 
(i) The type of road as set forth in Figure 19, Road Standards 
(ii) Anticipated traffic generation; 
(iii) On-street parking needs; 
(iv) Sidewalk and bikeway requirements; 
(v) Requirements for placement of utilities; 
(vi) Street lighting; 
(vii) Drainage and slope impacts; 
(viii) Street tree location; 
(ix) Planting and landscape areas; 
(x) Safety for motorists, bicyclists, and pedestrians; and 
(xi) Access needs for emergency vehicles; 

 
The emphasized factors are particular important in this case because Belton Road is so 

extraordinarily narrow and sight distance limited.  The local Fire District chief stated that his 

vehicles could get through if needed, and the new home would have fire suppression sprinklers.  

However, the obvious safety hazard for pedestrians, pets and bicycles still exists, and most fire 

district calls are for medical emergencies.  Fire suppression sprinklers do not help medical 

emergencies.  Because there has been no variance application, and no one has addressed the 

variance criteria, the Planning Commission cannot approve a variance.  Belton Road simply does 

not meet the 20-foot width standard, and its current condition constitutes a public safety hazard 

that precludes the addition of an eleventh house on the street.   

 

 The applicant suggests that to require an up-grade to Belton Road to a full 20-foot width 

would be disproportionately expensive and an unconstitutional condition.  That may be so, and 

that is why denial is the only lawful option unless or until the applicant applies for and obtains a 

variance or Belton Road’s deficiency is corrected through an LID (local improvement district) or 

some other means.  The key Oregon takings case that the applicants fail to cite is Hill v. City of 

Portland, 293 Or App 283, 428 P3d 986 (2018), in which the Court of Appeals invalidated a 

permit that Portland approved with a disproportionately expensive condition of approval.  The 

Court held that, to pass muster with the Fifth and Fourteenth Amendment takings prohibitions, 

there must be a rational nexus between the code basis and the condition imposed so that, if the 

condition is not met, the project can be denied.  Thus, the Court of Appeals expressly 

acknowledged that denial must be an option when a code requirement is not met.   

 

 In the Hill case, instead of denying the proposal, Portland approved it with an unlawful 

condition.  In the present case, the Planning Commission must deny this proposal because the 

cost of this one applicant bringing Belton Road up to city standards is likely too expensive and 

not constitutional.  The Director’s decision on this point is not consistent with the Code and will 

endanger public safety by adding an eleventh house to a road only 11 feet wide.  Likewise, the 

applicant’s suggested solution of ignoring Belton road’s unsafe condition by adding yet another 

house to it, is also not consistent with the code.  Because Belton Road is unsafe, non-compliant 

and too narrow, and the cost of making it compliant too expensive, denial is the only lawful 

option.   
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Proposed Parcel 2 lacks legal access because of Tracey Hill’s septic drainfield easement.   

 

 Aside from whether Belton Road can lawfully support one more dwelling, proposed 

Parcel 2 lacks legal access altogether.  The presence of Ms. Hill’s recorded septic drainfield 

easement precludes the proposed access and development site for a home on Parcel 2.  The 

drainfield easement is a legal reality because it is written and recorded with title to the 

applicant’s property, and it was never rescinded or extinguished.  Contrary to their testimony, the 

applicants never approached Ms. Hill to discuss why she wanted her drainfield easement and 

what would be a suitable substitute for it.  That is a shocking contradiction to the story of 

neighborhood harmony that the applicants testified about at the hearing. 

 

 The applicants’ lawyer now promises a quick lawsuit to extinguish Ms. Hill’s easement 

and quiet title for full fee simple in the applicants.  This promise is not realistic, nor is it an 

honest assessment of the outcome. 

 

 First, the easement was duly signed and recorded by the applicants’ predecessor, and it 

has never been extinguished or relinquished.  They claim that the prior owners meant to abandon 

and extinguish the drainfield easement, but the fact that none of the parties recorded an 

extinguishment, most notably the Sorensons, is strong evidence that no one intended to abandon 

or extinguish the easement.  Clearly, everyone in 1990 intended to connect both homes to public 

sewer on the other side of the Elks Lodge via a pressurized STEP system.  Clearly, the old septic 

tanks were decommissioned and abandoned as part of connecting to the STEP system.  But there 

is no evidence of any intent to permanently abandon or extinguish the drainfield easement.  

Instead, there is clear evidence of a desire and intent to retain the drainfield easement just in case 

these properties ever had to revert back to an on-site septic system.  That would only happen if 

the local STEP system failed and there was no economical means to repair or replace it.  If that 

were to happen, reestablishment of the septic drainfield is the only economical way to maintain 

habitability of Ms. Hill’s house. 

 

 Granted, reestablishment and reinstallation of a septic drainfield would not be easy or 

inexpensive, but it would be less expensive than the cost of many possible repair or replacement 

scenarios should the STEP system fail.  The applicants’ statement that “[t]here is absolutely no 

way Appellant will ever be allowed to build a new onsite septic system on Applicants’ property” is 

simply wrong.  If the STEP system fails and requires an extremely expensive replacement cost, yes, 

it will be difficult, time-consuming and expensive to permit and construct a new on-site septic 

system.  Trees would have to be removed and new drainpipe installed, but that would be less 

expensive than many scenarios for constructing a new STEP system.  If the STEP system were to 

fail, Ms. Hill’s property is farther than 160 feet from the conventional public sewer, located on 

the other side of the Elks Lodge driveway.  Consequently, if the STEP system were to fail, 

SHMC 13.14.060 would not prohibit her on-site septic system nor require connection to city 

sewer.  Likewise, if the STEP system were to fail, Ms. Hill’s property would be farther than 300 

feet from the conventional public sewer, and OAR 340-071-0185 would not prohibit on-site 

septic nor require connection to city sewer.  After all, the city code did not require the 

construction of the STEP system and connection to city sewer in 1990.  The property owners did 
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it voluntarily because the City payed the cost of construction, which may not happen a second 

time.  The applicants’ assertions that reestablishment of an on-site septic system is impossible or 

legally prohibited are simply wrong – reestablishment, depending on the circumstances, would 

be legally permissible and economical.   

 

 When she purchased her property, Ms. Hill was aware of the septic drainfield easement; 

she realized its importance as an insurance policy in the event of a catastrophic failure of the 

pressurized, small pipe diameter STEP system, and hoped that she would never have to reinstall 

her septic system.  However, she knew that the recorded drainfield easement guaranteed her that 

option if the worst were to happen. 

 

 Given these facts, the applicant’s rosy predictions of a quick quiet title action are not 

reliable.  First, to prove that an easement has been abandoned, the party alleging abandonment 

must show, by clear and convincing evidence, that the easement holder "expressed or manifested 

an intent to make no further use of the easement."  Shields v. Villareal, 177 Or App 687, 691, 

694, 33 P3d 1032 (2001).  The clear and convincing standard requires proof that is "free from 

confusion, fully intelligible, distinct" and that establishes that the truth of the asserted fact is 

"highly probable." Shields v. Villareal, Id at 693-94, citing Riley Hill General Contractor v. 

Tandy Corp., 303 Or 390, 407, 737 P2d 595 (1987).  Thus, the applicants will have an extremely 

demanding burden of proof – something their earlier lawyer (Haley Borton) did not even 

mention, much less address.   

 

 Second, the only factor present in this case to support abandonment is non-use, which the 

court’s have expressly rejected as being not enough to prove abandonment.  Nonuse of 

an easement, by itself, does not establish that an easement has been abandoned.  Conner v. 

Lucas, 141 Or App 531, 538, 920 P2d 171 (1996).  Granted, the owners of both properties in 

1990 agreed to connect their homes to a public pressurized STEP system, which entailed 

abandonment of their septic tanks.  That much is not contested, but both kept the drainfield in 

place, and Ms. Hill’s predecessor (Art Johnston) retained the recorded easement.  Evidence that 

the then-owners wanted to connect to public sewer via the STEP system is not evidence that they 

never wanted the option to someday be able to restore the on-site septic system should the STEP 

system fail.  STEP system failure would be extremely expensive to repair or replace, and SHMC 

13.14.060(5) allows the City to place the entire cost burden of connecting to public sewer 

through a STEP system on the private property owner(s).  Ms. Hill could not afford this, nor 

could most people, and that is why she relied on the insurance policy represented by the recorded 

drainfield easement.   

 

 Third, the applicants provided a hand-written letter from their predecessor (Ron 

Sorenson) stating that he meant to abandon the old septic system by filling the tank in place and 

disconnecting the drainfield, without extinguishing or rescinding the recorded drainfield 

easement.  Ms. Hill does not contest that her predecessor (Art Johnston) meant to connect to a 

new STEP system, abandon and decommission his septic tank, and disconnect the drainfield.  

That much is shown in the record.  What Mr. Sorenson does not say in his letter is that anyone 

meant to abandon the septic drainfield forever and for all reasons.  The septic tank did not 

depend upon an easement on the neighbor’s property; the drainfield did, and Mr. Sorenson does 
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not say there was any intention to abandon or never reestablish the drainfield within its recorded 

drainfield easement.  The septic tank and the drainfield easement on the applicants’ property are 

two very different things.  One (the tank) was abandoned by filling it with sand; the other 

(drainfield) was simply disconnected.  The drainfield was not used, and the recorded easement 

remained in place and of record.  As the first attorney, Haley Burton, characterized the holding in 

Shields v. Villareal, “Abandonment occurs if there is evidence of an intent to permanently 

abandon the easement.”  “Permanent” is a long time, and all the evidence shows about the 

drainfield is non-use, which is not sufficient to prove an intent to permanently abandon by clear 

and convincing evidence.  Mr. Sorenson’s letter simply does not say what the applicants’ claim it 

says. 

 

 Finally, Mr. Sorenson was not the holder of the drainfield easement; rather, his property 

was burdened by it.  It would be a different matter if there was evidence that the holder of the 

easement (Art Johnston) expressed an intention to abandon forever use of the drainfield 

easement.  Consequently, Mr. Sorenson is not a credible witness as to whether the holder of the 

drainfield easement meant to permanently abandon it.  Mr. Sorenson, like the applicants, was and 

is motivated to eliminate this encumbrance held by Ms. Hill.  Neither is a credible witness as to 

what the original holder of the easement intended to do. 

 

 A final point is worth mentioning.  The applicants claim that Ms. Hill’s drainfield 

easement is far larger than needed to serve a single-family dwelling septic system and that she 

unreasonably won’t let the applicant’s reduce it in size.  It may be true that the easement is too 

large; that would not be surprising.  However, Ms. Hill is not willing to accept the applicants’ 

unqualified estimation of how much space and what type of soil is sufficient to serve as a septic 

drainfield.  As already mentioned, the applicants have lost all credibility with Ms. Hill, and she is 

not willing to accept their word on these matters without a suitably qualified septic system 

installer’s certification of what is needed.  The applicants refused to provide any certification by 

a qualified engineer or contractor.  In that light, Ms. Hill’s rejection of the applicants’ offer is not 

unreasonable, but fully justified. 

 

Conclusion. 

 

 It is unfortunate that this 2-lot partition is contested.  Ms. Hill never wanted this dispute, 

which could have been avoided if the applicant’s had simply talked to her at the onset.  At this 

point, however, the applicants have lost all credibility with Ms. Hill, and she is unwilling to take 

them at their lawyer’s word about settling this dispute.  As the record currently stands, it does not 

demonstrate that Belton Road meets City Code standards, nor has a variance to those standards 

been requested or approved.  The record does not contain clear and convincing evidence of an 

intent by the holder of the septic drainfield easement to permanently abandon the easement and 

never reestablish the drainfield.  For those two simple reasons, the Planning Commission must 

deny the partition application. 

 

 What this contested proceeding has really shown is that the Schlumpberger parcel is 

simply too small, too oddly shaped, and too constrained to develop with a second home given the 

riparian areas, wetlands, floodplains, Ms. Hill’s recorded drainfield easement, safety deficiencies 
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of Belton Road, and the lack of legal access.  Full compliance with the City’s regulations is 

required before the Planning Commission can approve the partition.  The applicants, while nice 

people, have not carried their burden of proof, and the Planning Commission is not obligated to 

provide them a financial windfall by bending the City’s rules.   

 

 Prior to purchasing her property, Ms. Hill did extensive research on her property and the 

City zoning and development standards that protect it.  Through that due diligence, she knew 

about all of the encumbrances of record, such as the drainfield easement on the Schlumpbergers’ 

property, that protected her new house and ensured there would be no incompatible 

development.  The Planning Commission cannot and should not assist the applicants in 

eliminating those protections by approving this partition.  Given the evidence in the record (or 

lack thereof), and the conditions on the ground, this application is not ready for approval and 

must be denied.   
 

Sincerely,  

 
 Daniel Kearns 

 

 

cc: Client 

 Jeffrey Seymour, Esq.   
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PORTLAND, OR   97239 

 TEL (503) 477-9214 

E-MAIL  jeffseymour1@earthlink.net 

Via email only 

    June 30, 2020 

City of St. Helens 

Planning Department 

265 Strand Street 

St. Helens, OR 97051 

 

Attn: Jacob Graichen, Planning Director 

 

Subj: Partition PT.1.20 (Schlumpberger); applicants’ additional evidence 

 

Jacob: 

 

In consideration of all of the evidence submitted in this land use process, Applicant’s submit the 

following closing argument. It will address the three substantive areas of appeal, and one more 

generalized area: 

 

1. Septic Easement 

2. Belton Road Width 

3. Vegetation and Tree Plan 

4.  General Neighbor Comments 

 

1. Septic Easement 

 

In his Amended Decision, the Planning Director conditioned his partition approval on the removal 

of the recorded septic easement on Applicants’ property. 

 

Appellant claims that she needs a septic easement on Applicants’ property as an “insurance policy” 

in case the city’s public sewer system fails. This is a unfounded claim, and just a cover up for 

Appellant not wanting another house in the area. She will never be able to use an onsite septic 

system on Applicants’ property. 

 

Columbia County issues septic permits for residents of St Helens. An email in the record from 

county environmentalist Erin O’Connell states that “when a septic system fails, it is required to be 

connected” to city sewer. In emails in the record, Sue Nelson, the city’s Public Works Director 

states that the city maintains the STEP system, and that if a property is within 160’ of the public 

sewer, it must be hooked up.  

 

State rule OAR 340-071-0160(4)(f) , which is implemented by the county, provides that an onsite 

septic permit must be denied if a public sewer system is physically and legally available. OAR 

340-071-0185(1)(a) provides that a property owner must decommission an onsite septic system 

“when a sewerage system becomes available and the facility the system serves has been connected 

to that sewerage system.” 
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Finally, SHMC 13.14.060 requires property within 160’ of city sewer to connect to that sewer, and 

SHMC 13.14.070 only allows onsite treatment if no public sewer is available.  

 

In a letter dated March 8, 2020 from Richard Sorenson, included in the record, he explained that 

he, Tracey Hill’s predecessor Art Johnston and 3rd neighbor Steve Edney hooked up their on-site 

septic systems to St Helens public sewer in the early to mid-1990s. In his letter, Mr. Sorenson said:  

 

“All former septic systems were abandoned by filling old tanks with sand, disconnected 

old drain fields and installed new concrete holding tanks that pumped to the city sewer. All 

old drain fields are obsolete, not in use and dried up. Art Johnston had an easement to my 

property and signed off on that easement at the time of hooking up to the city sewer.”  

 

Appellant’s and Applicants’ predecessors destroyed the drain field, and then abandoned the 

easement on Applicants’ property at least 25 years ago. There is absolutely no way Appellant will 

ever be allowed to build a new onsite septic system on Applicants’ property. Furthermore, 

evidence in the record states that it takes about 4 months to get a new onsite system permitted and 

built. If the city STEP system were to fail, the city would repair it within days. Appellant’s 

argument that an onsite septic system on Applicants’ property is a valid “insurance policy” against 

the failure of the city sewer is not supported by either the facts or the law. It is a frivolous claim. 

 

The easement on Applicants’ property is much larger than needed for a new drain field. Applicants 

proposed a reduced size easement to Appellant that would accommodate a new drain field and, at 

the same time, provide enough room for the access driveway to parcel #2. Applicants offered this 

to appellant in lieu of filing their lawsuit against her to quiet title to the easement and remove it. 

She refused this offer, so Applicants will be filing suit shortly.  

 

Applicants request the Planning Commission deny this part of Appellant’s appeal, and allow them 

to meet this condition of approval within the statutory time period. 

 

2. Belton Road Width 

 

In his Amended Decision, the Planning Director conditioned his approval on adding a 24’ x 30’ 

turnout at the 90 degree curve on Belton Road. Evidence in the record supports the Planning 

Director’s condition that a 24’ x 30’ turnout on Belton Road will provide needed safety to allow 

the partition. 

 

Belton road is one of many narrow roads in St Helens. The nearby bedrock, wetlands, steep slopes 

and dense mature trees create many topographical constraints that would be adversely impacted if 

Belton road was widened to meet street standards.  

 

SHMC 17.152.030(4)(b)(i) allows the road plan to “Conform to a plan adopted by the commission, 

if it is impractical to conform to existing street patterns because of particular topographical or other 

existing conditions of the land.” SHMC 17.152.030(5)(b) allows the Planning Commission to 
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deviate from the road width standards if it “determines that the standards will result in an 

unacceptable adverse impact on existing development or on the proposed development or on 

natural features such as wetlands, steep slopes or existing mature trees. 

 

In this particular situation, the Planning Commission has authority to deviate from the adopted 

street codes. 

 

A separate consideration with Belton Road is the cost of bringing it up to code standards. Evidence 

in the record shows an estimate of $181,300 for the road widening excluding any costs for blasting 

and excavation of the basalt rock in the area. This cost could double the initial estimate, sending 

the total price to well over $300,000.  

 

A case discussing this is Schulz vs City of Grants Pass, 884 P.2d 569, 131 Or App 220 (1996). 

Grants Pass conditioned a partition application on, among other things dedicating 20,000 square 

feet of property to the city in front of the property, for road improvements. The city required the 

applicant to absorb 50% of the cost of the improvements. The applicant filed suit for a Writ of 

Review, and the trial court upheld the city’s conditions. 

 

The Court of Appeals reversed the trial court and remanded the case to the trial court to make 

rulings consistent with the Court of Appeals decision. The court looked at 2 elements to determine 

if a taking occurred under Article 5 of the Constitution – the government’s interest in the condition, 

and whether the condition denies the owner the economically viable use of his land. The court 

cited Dolan v. City of Tigard, 512 U.S. 374, 114 S.Ct. 2309, 129 L.Ed.2d 304 (1994), stating at 

page 226: 

 

“The [Dolan] Court then articulated the following test for determining whether the exaction 

of a condition is constitutional:  

 

‘[W]e must first determine whether the 'essential nexus' exists between the 'legitimate state 

interest' and the permit condition exacted by the city. If we find that a nexus exists, we 

must then decide the required degree of connection between the exactions and the projected 

impact of the proposed development.’ 512 U.S. at ----, 114 S.Ct. at 2317. (Citation 

omitted.) ” 

 

The Schultz court reversed the trial court and held the land dedication condition an unconstitutional 

taking. The court held:  

 

“There is, in short, nothing in the record that provides evidence of a relationship between 

the conditions the city has imposed and the impact of petitioners' proposed development. 

The trial court erred, as a matter of law, in concluding otherwise.” 

 

This case is still good law. 
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In this partition appeal, there is nothing in the record indicating the condition requiring a 24’ x 30’ 

turnout is not a sufficient measure to keep Belton Road safe. In a letter from Capt. Gorsuch, 

Columbia River Fire and Rescue, he cited no safety problems with adding another residence to 

Belton Road, and stated fire and rescue vehicles had access to all the properties. Similarly, Jeff 

Pricher, Columbia River Fire and Rescue Marshall’s division chief had no problems with the 

Belton Road width. 

 

The estimated $300,000+ cost to improve Belton Road to code standards is grossly 

disproportionate to the impact of adding only one additional single family residence on Belton 

Road. If this is required, it amounts to a constitutional taking under the 5th Amendment. This cost 

would virtually wipe out any economically viable use of their property. The 24’ x 30’ turnout is a 

sufficient condition to improve the safety of the road without the need for widening to city code 

standards.  

 

Applicants request the Planning Commission deny this part of Appellant’s appeal, and allow them 

to meet this condition of approval within the statutory time period. 

 

3. Vegetation and Tree Plan 

 

This is the most straightforward of the substantive issues. Applicants have submitted a Tree Plan 

that they believe complies with the city code requirements. In late 2019, Applicants received a 

warning notice from the city about removing vegetation on the property. There have been no 

further issues. Applicants have stayed in close contact with the City Planner and addressed all of 

his concerns. They have submitted a tree plan that complies with the city code requirements. If the 

Planning Commission determines it is not sufficient, it can be amended to meet all code 

requirements. 

 

While the neighbors have indicated they would like to keep all the vegetation untouched, that is 

not what the code requires, and not the standard the Applicants should be held to.  

 

Applicants request the Planning Commission deny this part of Appellant’s appeal, and allow them 

to meet this condition of approval within the statutory time period. 

 

4. General Neighbor Comments 

 

Several neighbors have submitted letters stating that they would rather not have another residence 

in the area. It’s  the old NIMBY argument – Not In My Back Yard. Some of them spoke to the 

condition of the neighborhood decades ago, and did not want to see anymore development. They 

wrote about wildlife and trees and unobstructed views, and how one more residence would ruin all 

of the natural beauty. However, Applicants are designing the new parcel to minimize the impact 

of another house, and will do so within the confines of the laws. Just because the neighbors would 

rather not have another residence near them is not sufficient justification for denying a partition 

application that otherwise complies with the law and approval conditions.  
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St. Helens Planning Dept. 

PT.1.20 Appeal Response 

June 30, 2020 

 

 

 

 

- 5 - 

 

Applicants have been subjected to hurtful and exhausting attacks on them by Appellant. She has  

repeatedly made unfounded claims that Applicants misrepresented the roadway with photos, 

sprayed pesticides on vegetation, and have been dishonest. These are false. 

 

Before submitting their partition application, Applicants met with neighbors to work out 

acceptable plans to keep the area peaceful and private. Kathleen Ward and Robin Nunn both 

approved of their partition. They worked with Kathleen Ward to plan a barrier for privacy along 

the new access driveway.  

 

Andrew and Lindsay Schlumpberger are both honest, high integrity people, and have worked with 

the neighbors and city to produce a good partition plan. Their partition plans comply with city 

code, and all development and construction work will be done according to law.  

 

They request the Planning Commission deny the appeal in its entirety, and allow the Planning 

Director’s Amended Decision to stand as is. 

 

Sincerely, 

Jeffrey S. Seymour 

Jeffrey S. Seymour 
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St. Helens Planning Commission 
PT.1.20 Appellant’s Rebuttal Comments 
Page 2 
 
 
 
 
 
Applicant’s misrepresentations in their 07/15/20 “additional evidence” letter: 
 
“Evidence supporting a skinny street”:  
 
The points and assertions made here are wholesale misrepresentations. Nearly all of 
the photos were mislabeled as to location – for what reason I do not know.  Instead of 
submitting photographs I’ve taken disputing nearly all of the representations made by 
applicants in this section, I would ask you to simply refer to the Administrator’s Limited 
Land Use Decision (Amended), p. 5, last paragraph. The City Planner measured Belton 
Road. It has no outlet. The first approximate 500 feet from the Elks Lodge down is “a 
pavement width of approximately 17 feet, thereafter the width is around 11’ in most 
places.” The staff findings are accurate regarding the width of Belton Road.  
 
Belton Road is very narrow, long, and has severely constrained visibility. There are 10 
houses on this road now. When is one more, plus additional construction and other 
traffic one more too many? A hairpin turn begins immediately north of applicant’s 
property. It is not possible to see traffic approaching the curve from the opposite 
direction. The only purpose a turnout will serve is to allow a tow truck room to pick up a 
totaled vehicle, or an ambulance to get around a wreck to pull a child out from under a 
car. There is no other practical benefit to simply requiring a turnout as a condition to 
approval of applicant’s petition.  
 
“Evidence that we are protecting and preserving nature”: 
 
The photo submitted to you in my 06/17/20 response and labeled “12/06/19” (attached 
here as Exhibit 1 for your convenience) is illustrative of the leaf death of the Himalayan 
blackberries a couple days after Andrew Schlumpberger applied spray over that area.  
This photo is taken from the lower deck of my house facing east. Applicants’ Additional 
Evidence presents a photograph on p. 15 that grossly misrepresents the area where Mr. 
Schlumpberger applied spray. This is evidenced by applicants’ photo on p. 19 of their 
document. (Both photos are attached as Exhibits 2 and 3 to this letter for your 
reference.) Exhibit 1 is actually taken from the southern shore of Lake Dalton facing 
north up the protected land belonging to Kathleen Ward. Exhibit 2 depicts where the 
blackberry death occurred but is clearly a completely different area. 
 
Why does this matter? It matters because misrepresentations of the roadway are 
another attempt that applicants have made to try and get their partition approved. It 
matters because they have proven beyond any doubt that they will continue to act 
without permission or approval outside of the codes and laws in favor of what they want.  
 
Easement: 
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St. Helens Planning Commission 
PT.1.20 Appellant’s Rebuttal Comments 
Page 3 

My septic drainfield easement exists. It is recorded, is valid and is enforceable. There is 
no argument about this. There is also no argument that the STEP sewer system is not 
guaranteed and is subject to relatively high maintenance and failure when compared to 
a City sewer. We cannot get City sewer down here, so we have a STEP system. 

1. My easement is my insurance policy against forfeiting habitability of my home in
the event of a STEP system failure or fault in the City sewer. As I have previously
stated, I did an exhaustive amount of due diligence prior to purchasing my
property.

Following the hearing, applicants proposed a reduction of my drainfield. It was
not prepared by a sanitary engineer and no documentation exists even
addressing sufficiency of a reduction of easement.

2. My easement serves the important dual purpose of eliminating further
development, thus protecting the surrounding environment, as well as protecting
my view and that of several my neighbors.

In conclusion, the applicants have flagrantly misrepresented the insufficient roadway in 
their photographs. The Administrator’s Limited Land Use Decision reflects accurate 
measurements of Belton Road. This matters a great deal – it keeps pointing us back to 
the misrepresentations made by the applicants throughout this process. The applicants 
have disregarded the codes and laws that specifically protect our environment from 
damage. They continued to take actions that were detrimental to the ecosystem and 
wildlife on the riparian areas and sensitive lands. And they completely disregard my 
easement as being invalid or of nuisance value – an easement that I acquired with the 
purchase of my home – an easement that is my insurance policy and also protects the 
environment around us. The easement matters. It matters very much. And it is a show-
stopper for this proposal. 

Respectfully Submitted, 

Tracey A. Hill 

/tah 
Attachments 

Tracey A. Hill
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12/06/19
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View from beach towards Dalton 

Lake illustrating large overgrowth of 

blackberries and grass. 

(Region where appellant claimed 

pesticides were used) 

Page 15 of 23 EXHIBIT 2LUBA Page 34 127
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After blackberries trimmed with 

hand trimmer 

Page 19 of 23 EXHIBIT 3LUBA Page 35 128
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From: Schlumpberger, Ron <ron.schlumpberger@nfp.com> 
Sent: Tuesday, June 23, 2020 2:37 PM 
To: Jeffrey Seymour 
Cc: Andrew Schlumpberger 
Subject: FW: Septic Process 
 
 
 

From: Schlumpberger, Ron  
Sent: Monday, June 22, 2020 4:59 PM 
To: Jeffrey Seymour <jeffseymour1@earthlink.net> 
Cc: Andrew Schlumpberger <andrewschlumpberger@gmail.com>; Lindsay Mcdonough 
<lmcdonough91@gmail.com> 
Subject: Fwd: Septic Process 
 
 

Sent from my iPhone 
 
Begin forwarded message: 

From: "M. E. Moore Const." <memooreconst@msn.com> 
Date: June 22, 2020 at 4:40:24 PM PDT 
To: "Schlumpberger, Ron" <ron.schlumpberger@nfp.com> 
Subject: Septic Process 

  

ATTENTION - EXTERNAL EMAIL - The sender of this email is EXTERNAL to our email system. Do not click 
links or open attachments unless you recognize the sender and know the content is safe. The Original 

Sender of this email is The Original Sender of this email is memooreconst@msn.com 

 
Good Afternoon Ron, 
  
In regards to your questions on  how long the process takes from initial contact to 
having a system installed it generally takes about 4 months. 
  
We allow 12 weeks for the lot evaluation process.  Test holes need to be excavated, the 
inspector has to look at them, and the report needs to be issued.  The report has the 
specifications of the system along with what area is approved to put the septic on. 
After the report is issued grades need to shot in order to draw up the proposed 
plan/materials list and submit to the county for the installation permit. 
  
After the proposed plan is approved the county will issue an installation permit and you 
can proceed to construction. 
  
Most systems can be constructed in one week, there are a few that take a bit longer. 
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I do want to let you know that if a sewer connection is available within 300’ of the 
property (not the house) that is grounds for permit denial based on Oregon Onsite 
Wastewater Treatment System Rules, I have provided that section of the rules for you, 
please see highlighted area below. 
  
All onsite wastewater treatment in the State of Oregon is governed by and permitted by 
these rules.  The City of St. Helens may have a different footage requirement for 
hooking up to sewer than the state does, but the system would not be permitted under 
the state rules, the City of St. Helens has no agent to permit or inspect a septic system. 
  

340-071-0160 
Permit Application Procedures — Construction, Installation, Alteration, and Repair Permits  

(1) Permittees. A permit to construct a system may be issued under this rule only to the owner of 
the real property that the system will serve.  

(2) Application. A completed application for a construction, installation, alteration, or repair 
permit must be submitted to the appropriate agent on approved forms with all required exhibits 
and the applicable permit application fee in OAR 340-071-0140(3). Applications that do not 
comply with this section will not be accepted for filing. Except as otherwise allowed in this 
division, the exhibits must include:  

(a) A site evaluation report approving the site for the type and quantity of waste to be disposed. 
Agents may waive the requirement for the report and fee for applications for repair or alteration 
permits.  

(b) A land use compatibility statement from the appropriate land use authority as required in 
OAR chapter 340, division 018.  

(c) Plans and specifications for the onsite system proposed for installation within the area the 
agent identified and approved in a site evaluation report. The agent must determine and request 
the minimum level of detail necessary to insure proper system construction.  

(d) Any other information the agent determines is necessary to complete the permit application.  

(3) Deadlines for action. The agent must either issue or deny the permit within 20 days after 
receiving the completed application unless weather conditions or distance and unavailability of 
transportation prevent the agent from timely action. The agent must notify the applicant in 
writing of any delay and the reason for delay and must either issue or deny the permit within 60 
days after the mailing date of notification.  

(4) Permit denial. The agent must deny a permit if any of the following occurs:  

(a) The application contains false information.  

(b) The agent wrongfully received the application.  
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(c) The proposed system would not comply with applicable requirements in this division or in 
OAR chapter 340, division 073.  

(d) The proposed system, if constructed, would violate a commission moratorium under OAR 
340-071-0460.  

(e) The proposed system location is encumbered as described in OAR 340-071-0130(8).  

(f) A sewerage system that can serve the proposed sewage flow is both legally and physically 
available, as described in paragraphs (A) and (B) of this subsection.  

(A) Physical availability. A sewerage system is considered available if topographic or man-made 
features do not make connection physically impractical and one of the following applies:  

(i) For a single family dwelling or other establishment with a maximum projected daily sewage 
flow not exceeding 899 gallons, the nearest sewerage connection point from the property to be 
served is within 300 feet.  

(ii) For a proposed subdivision or group of two to five single family dwellings or other 
establishment with the equivalent projected daily sewage flow, the nearest sewerage connection 
point from the property to be served is not further than 200 feet multiplied by the number of 
dwellings or dwelling equivalents.  

(iii) For proposed subdivisions or other developments with more than five single family dwellings 
or equivalent flows, the agent will determine sewerage availability. 

If you have any other questions feel free to reach out. 
  
Have a great day! 
  
Sabrina Moore 
Secretary 
M. E. Moore Const., Inc, 

 
This e-mail may contain information that is privileged, confidential or protected under state or federal 
law. If you are not an intended recipient of this email, please delete it, notify the sender immediately, 
and do not copy, use or disseminate any information in the e-mail. Any tax advice in this email may not 
be used to avoid any penalties imposed under U.S. tax laws. E-mail sent to or from this e-mail address 
may be monitored, reviewed and archived. 
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From: Schlumpberger, Ron <ron.schlumpberger@nfp.com> 
Sent: Monday, June 22, 2020 10:46 AM 
To: Jeffrey Seymour 
Cc: Andrew Schlumpberger; Lindsay Mcdonough 
Subject: Rock Clause for excavation work 
 
Jeff, 
The majority of excavation work in St.Helens will include a “rock clause” otherwise it is a crap shot how 
hard, and how much rock you hit on any specific job.  Belton Rd is already pushed to one side of the 
“right of way” in areas to help alleviate some of the hammering or blasting that took place to put the 
original roadway in.  I insure many of the local excavation companies here in town, and all of them will 
tell you how hard it can be not only the digging, but the disruption to defend against other issues with 
neighbors complaining about their basements or foundations cracking as a result of the 
hammering.   Just look how long they’ve been hammering out at the new middle school, where that 
same basalt rock is prevalent.  Any bid can easily double once the final costs come in for the time and 
material it takes to finish a job. 
 
 
Ron Schlumpberger 
Vice President, CPCU 
Property & Casualty Insurance 
61 Plaza Square | St. Helens, OR 97051 
P: 503.397.0714 | F: 503.397.0674 | ron.schlumpberger@nfp.com | nfp.com 
 
Certificate requests should be emailed to nfpprcertrequest@nfp.com 

 

Insurance services provided through NFP Property & Casualty Services, Inc. a subsidiary of NFP Corp. (NFP). In 
California, insurance services are provided by NFP Property & Casualty Insurance Services, Inc. License #0F15715. 
 
 
 

 
This e-mail may contain information that is privileged, confidential or protected under state or federal 
law. If you are not an intended recipient of this email, please delete it, notify the sender immediately, 
and do not copy, use or disseminate any information in the e-mail. Any tax advice in this email may not 
be used to avoid any penalties imposed under U.S. tax laws. E-mail sent to or from this e-mail address 
may be monitored, reviewed and archived. 
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Applicant’s Response to Post-Hearing Written Evidence 

 

The applicants, Andrew and Lindsay Schlumpberger, thank you for your review of this matter 

and for creating an additional meeting on July 1st to accommodate what has already been a long and 

very stressful waiting period. My husband and I are both frontline healthcare workers and this year has 

been beyond the toughest year of our 9+ year careers.   

In the beginning of this journey of buying this home and partitioning this property we never 

imagined things would have come to the point they are today. The division and tension this has created 

is not something we set out to create. We simply bought a home on a beautiful piece of property and 

began dreaming of building our dream home. My husband was born and raised in this area and over the 

last 3 years we built our family in this community. We work here and support the people here. We have 

no intention of disrupting the peace, we only ask to be given the same opportunity as others have, and 

to build a home, raise our family and enjoy the peace and beauty of the surrounding area.  

This partition has been reviewed by your staff and has been approved once and then amended 

with conditions. We ask you to uphold this approved ruling as we agree to meet the requirements or 

conditions laid out by the city and their amended decision. The amended decision on April 15th brought 

forward three conditions, a formal tree plan, city road standards and a cumbersome easement.  The first 

condition has been satisfied with a submitted tree plan completed by Dave Reynolds surveying, the 

following two conditions are supported by St Helens municipal codes 17.152.030(5b) and 13.14.060.  St 

Helens municipal code 17.152.030 (5b) defines an exception to standard road codes for St Helens based 

on topographical constraints that result in adverse impacts on the surrounding land.  These constrains 

are the sole reason Belton road has remained a narrow road.  The addition of added turnouts will 

improve the road without adversely impacting the surrounding land and will greatly increase the roads 

safety. St Helens municipal code 13.14.060, defines an old wastewater system to be abandoned and 

decommissioned when disconnected and switched over to city sewer. An abandonment of the system is 

an abandonment of the easement as its sole purpose is to meet the need of the wastewater system in 

its time of use.  
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Wetland protection zones and Tree plan 

The wetlands have been a topic of much discussion, therefore I wanted to clarify a few points.  

Parcel two is in close proximity to both D-16 and D-17 wetlands, both wetlands have a 75 foot 

protection zone surrounding them.  Any maintenance or contact with these zones is regulated by Saint 

Helens municipal code 17.40.  A topic of concern that arose from the appellant regarding these zones is 

the removal of what was said to be native plants within the protection zones. No native plants were in 

fact removed. The plant that was removed is Himalayan black berries.  Both D-16 and D-17 have an 

abundance of Himalayan blackberries that extend onto the beach and to the surrounding properties. 

This was confirmed by Staci Benjamin, the wetland specialist who surveyed the surrounding wetlands 

and identified the blackberries in her notes. Himalayan blackberries are defined by Saint Helens 

municipal code 17.40 as “noxious invasive and/or nonnative vegetation”.  Noxious vegetation control is 

then further defined in 17.40.035 as exempt, with removal of “nonnative vegetation with electric or 

handheld equipment” allowed without a permit.    Please note, the only removal of Himalayan 

blackberries that took place within the protection zone was to mark a pathway for our property 

surveyor Dave Reynolds, as we discussed in the meeting on June 9th.  The remaining blackberries were 

removed outside the protection zones as illustrated in the photos provided.  As seen in the photos, a 

tractor was used to gather the blackberries outside both protection zones, a permit is not indicated for 

such use as it was outside the protection barrier.  

Another concern that arose on the June 9th meeting was tree removal. It was claimed by the 

appellant that the trees that were removed, prior to final partition approval, were within the 75 foot 

protection zone. This is not true. The maple trees that were removed were all well outside the 

protection zone and are identified on both our submitted tree plan and the provided photos.   

It has been suggested that we the applicant have repeatedly ‘acted without permission and 

asked for forgiveness later’. This is not the case. Below you will see we have done our best to act within 

regulations while also maintaining our property and home.  Early December we the applicant cleared a 

region of Himalayan blackberries from our property.  We first trimmed a region with a hand held 

trimmer then cleared a smaller region with a tractor. On December 17, 2019 we received a stop work 

notice from the city and complied. On February 22, 2020 we submitted a preliminary tree plan to the 

city and our application was formally marked complete. Then on February 27, 2020 we received an 

email from the city explaining the municipal code 17.40 and giving us the ‘informal okay’ to continue 

work on our property. With this notice, and the preliminary tree plan submitted and complete, we then 

cut down 3 maple trees on our property on April 12, 2020. On April 15, 2020 we received another email 

from the city notifying us that the newly cut trees would need to be accounted for on the final tree plan. 

A formal tree plan was then submitted to the city by Dave Reynolds surveying, again matching our 

preliminary plan and including the maple trees that were cut. We the applicant have maintained open 

communication with the city throughout this whole process and have done our best to meet all 

regulations. To say we have acted inappropriately and without care is simply not true.  
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Beach after Himalayan blackberries removal. Region outside of protection zones. 

Photo on the left illustrates location of the protection zone from D-17 (Columbia River) side, photo 

taken from beach looking up towards house. 

 Red line marks 75 ft. from D-17 (Columbia River) 

 Region to right of red line is outside of the protection zone 

Photo on the right illustrates location of the protection zone from D-16 (Dalton Lake) side, photo 

taken from hillside looking out at beach. 

 Red line marks 75 ft. from D-16 (Dalton Lake) 

 Region to the left of red line is hand trimmed and within the protection zone, region to the 

right of red line is tractor and outside of the protection zone 
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Photo illustrating location of removed trees well outside protection zones 

Red arrows marking tree stumps.  
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Letter from city regarding St Helens municipal code 17.40 
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Drainage Easement 

 

The appellant has made it clear that she wishes to use an outdated easement that encumbers 

our property as a “backup” plan to city sewer. This is not a viable option and therefore should not 

influence your decision to approve our partition.  

The drain field easement in question on this partition is an old easement dating back over 40 

years ago to 1976. At the time this easement was made, city step was not available and both 160 and 

250 Belton road were connected to a private drain field.  Per Richard Sorenson, the previous owner of 

160 Belton road, city step system became available in the early 1990s and at that time both 250 and 160 

Belton road hired a city approved engineer and disconnected their private system, hooking into city step 

and decommissioning the private drain field. This statement by the previous owner is supported by St 

Helens municipal codes 13.14.060 and 13.14.070 as well as Oregon administrative rule (OAR) 340-071-

0185 which state that when a sewerage system becomes available, a private system must disconnect 

and connect to the public sewer. At the time of connection to public sewer, decommission of the private 

system must occur by hiring a city approved engineer to disconnect the system and fill all private tanks, 

cesspools, and seepage pits with reject sand, gravel or other approved material in order to abandon and 

decommission the system.  

To say the appellant can simply tap into the old drain field to use as a “backup” if city step were 

to fail is not realistic.  According to the city public works director, the city is responsible to maintain and 

repair any break in the main line.  If a break were to occur to the main line, many homes along Belton 

road would be affected and the city would have to repair the line in a timely manner.   

As long as city step is physically and legally available to the appellant than it must be used. This 

is supported by both the city’s public works director and St Helens municipal code 13.14.060(4), stating 

if a property is within 160 feet to city sewer that they are required to connect. The appellant cannot 

choose to use an outdated system by choice when the city step is legally and physically available to her.  

The sole purpose of the easement in question was to allow the appellant wastewater access to 

the existing drain field. When the drain field was decommissioned in 1990 by the previous owner, so 

was the sole purpose of this easement.  The old easement does not meet today’s standards, it was left 

open ended without an expiration date.  Important details that are now required by DEQ when 

wastewater systems are utilized via private easements. The title company supports this, and eliminated 

the easement as an exception to our title based off enough evidence from the city, St Helens municipal 

code and Oregon administrative rule that proved this easement was no longer an approved or viable 

option.  

At over an acre in size, the outdated easement is large and cumbersome.  Unfortunately, after 

repeated attempts we have not been able to find middle ground with the appellant or to settle our 

differences in the form of an easement reduction or arbitration. Rather it has become evident by the 

appellant, who is a seasoned paralegal that we will have to continue to pursue this manner in a private 

suit to quiet the title. Although this was not our intention , we feel confident based on the evidence we 

have provided that this will be resolved within the next 12 months as requested as a condition.  
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Large mature trees over the old drain field location 

(Per DEQ requirements no trees or shrubbery are permitted over a working wastewater 

system) 
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Aerial map of 250 Belton road and 160 Belton road illustrating there close proximity to city 

step system (less than 160 ft.) 

Red arrow is 160 Belton Road (applicant’s house) 

Green arrow is 250 Belton Road (appellant’s house) 

Black line is city step system 
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Letter from Richard Sorenson (previous owner of 160 Belton rd.) 
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St Helens municipal code 

13.14.060(4) 
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St Helens municipal code 

13.14.070 
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Oregon administrative rule 

OAR 340-071-0185 
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Letter from city’s public works director  

If within 160ft must connect to city step system 
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Letter from city’s public works director 

City responsibility to repair or maintain city step main line 
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Letter from Erin O’Connell 

Environmental Services Specialist 

Required to connect to public city step system 
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Haley Borton Law to Ticor Title 

Eliminated easement as an exception to our title 

Page 1 of email 
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Haley Borton to Ticor Title continued 

Page 2 of email 
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Haley Borton to Ticor Title continued 

Page 3 of email 
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Road Standards 

 

Belton road is one of many narrow roads in St Helens.  The nearby bedrock, wetlands, steep 

slopes and dense mature trees create many topographical constraints that would be adversely impacted 

if Belton road were required to widen to meet street standards. St Helens municipal code 

17.152.030(5b) supports maintaining Belton road as a skinny street, and gives the planning commission 

“authority to determine if widening a road to meet street standards would result in an unacceptable 

adverse impact on the existing natural features such as wetlands, steep slopes and mature trees’.  The 

topographical constraints of this region contribute largely to its beauty and natural habitat, adversely 

impacting Belton roads natural features for the addition of one single family home would be 

unacceptable and unreasonable.   

Belton road is not a main city road, it’s a narrow community road currently serving 10 homes.  

The roadway is clearly marked with a no outlet sign to notify its travelers and the traffic is minimal (less 

than the city standard of 200 average daily trips). The members of this community drive slowly and 

respectfully and according to community emergency services few to no accidents have been reported on 

this roadway. To ignore this and expect this community road serving few homes to conform to the 

standard city street is not realistic.  St Helens municipal code 17.152.030(4bii) supports this by stating it 

is “impractical to conform to existing street patterns because of particular topographical or other 

existing conditions of the land. Such a plan shall be based on the type of land use to be served, the 

volume of traffic, the capacity of adjoining streets and the need for public convenience and safety”. 

While it is unrealistic to widen the entirety of Belton road to meet street standards, the staff’s 

condition to add a 24x30 turnout on the 90 degree turn will profoundly increase the safety of this road.  

The current state of the 90 degree turn prevents any visualization of oncoming traffic. However with the 

approval of this partition, a turnout will be placed that allows traffic to clearly see the road and potential 

vehicles ahead. Along with this turnout, two more turnouts will naturally occur as we meet driveway 

requirements. These regions will greatly improve the safety of Belton road and can be visualized on the 

map provided.  
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St Helens municipal code 

17.152.030(5b) 

Exception to street standard 

Many roads in St Helens are below city standard specifically roads along grey cliffs and riverside due 

to the hard bedrock and topographical constraints, SHMC supports maintaining the preservation of 

these areas with skinny streets, Belton road is not an exception to this.  
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St Helens municipal code 

17.152.030(4bii) 

Impractical to conform due to topographical conditions based on type of land to be served 
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Survey map illustrating the proposed turnouts 

One 24x30 turnout constructed on 90 degree turn 

Two other turnouts created naturally with roadway improvements 
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Topographical constraints 

Photo on left illustrates poor visualization on 90 degree turn, yellow arrow represents rock bluff 

Photo on right illustrates close proximity of D-16 (Dalton Lake) to Belton road 

Bottom photo illustrates steep slope with dense mature trees off right side of Belton road 
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Bid from Triton for the estimated cost of widening Belton road 

 (Bid excludes cost of blasting rock and moving power and water lines) 

(The cost of blasting rock and moving such lines would not only be a huge financial burden it was also 

create more emotional and potentially structural burden to the surrounding neighbors.)  
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Map illustrating the size of each parcel 

Each parcel is greater than 1 acre in size, larger than most surrounding properties off Belton road 
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Conclusion 

  

This partition was already reviewed by your staff and was approved once and then amended 

with conditions. The appellant has not brought any new information forward that has not already been 

addressed in these conditions nor have they brought forth any new legal basis to deny this partition. We 

have agreed to meet all the requirements and conditions laid out by the staff and therefore feel there is 

no other decision but to affirm the approval ruling. You the commission have this authority.  To prolong 

this process any further would be unreasonable, and cause undo financial and emotional burden.  
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applicant’s photographs clearly show how narrow and dangerous Belton Road is.  The only 
lawful way to grant relief or a reduction from dimensional standards in the Development Code is 
by evaluating the approval criteria for a variance, not just waiving the standard as this applicant 
suggests.  As such, the Planning Commission must reject the applicant’s soft pitch that Belton 
Road’s existing width is adequate and consistent with Portland’s skinny street standards.  The 
inescapable fact remains that it does not meet code, and you cannot lawfully add another 
dwelling to a substandard road without a variance.   
 
Proposed Parcel 2 lacks legal access altogether.   
 
 Aside from whether Belton Road can lawfully support one more dwelling, proposed 
Parcel 2 lacks legal access altogether.  The presence of Ms. Hill’s recorded septic drainfield 
easement precludes the proposed access and development site for a home on Parcel 2.  While the 
applicants claim to have a plan for getting rid of Ms. Hill’s easement without talking to her, i.e., 
by suing her and obtaining a court order that the easement was abandoned, the record before the 
Planning Commission today only shows that legal access does not exist.  It is a near certainty 
that a contested quiet title law suit, such as the one the Schlumpbergers promise, will not be 
resolved quickly, easily or cheaply.  Despite the Schlumpbergers’ promise of a quick victory 
over Ms. Hill, that will not happen inside of 18 months.  It seems pointless and a bit unfair to 
approve their partition with a condition that assumes a quick resolution in the Schlumpbergers’ 
favor.   
 
 Again, the inescapable fact reflected in the record of this application is that the proposed 
access for Parcel 2 and the only construction site is already occupied by a permanent and duly 
recorded drainfield easement.  The applicants’ predecessor signed the easement encumbering 
their property and never asked that it be extinguished, even after the house was connected to the 
City’s STEP system.  Based on those facts and this record, the partition should be denied, which 
would put both parties on a level playing field to discuss a possible and mutually agreeable 
adjustment to the recorded drainfield easement.   
 
The applicants’ unpermitted encroachment of the sensitive lands buffer with a trackhoe 
shows that their testimony cannot be trusted, and it will be difficult to verify the extent of 
damage for after-the-fact permitting. 
 
 The applicants admitted to their unpermitted trackhoe work within the sensitive lands 
buffer and the testimony revealed removal of mature trees and wetland vegetation.  Whether 
intentional or not, this shows an extremely cavalier attitude to the City’s wetland and sensitive 
lands protection regulations and a desire to avoid compliance.  Obtaining a permit before the 
protected resource is cleared with a trackhoe is important as the only way to ensure compliance 
with the City’s substantive regulations.  The applicability of the City’s Significant Wetlands, 
Riparian Corridors and Protection Zones (SHMC Ch. 17.40) is clear from its introduction: 
 

All those contemplating land purchase for development are urged to obtain 
environmental professional field delineations of wetlands and riparian corridors prior 
to decisions on land use and project design. The burden is on the property owner to 
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demonstrate that the requirements of this chapter are met or are not applicable to 
development activity or other proposed use or alteration on the owner’s land. 
Accordingly, as part of any application involving land clearing, alteration or use on a 
site within 200 feet of a resource, an environmental assessment, prepared and certified 
by a qualified environmental professional showing the boundaries of the significant 
wetland, significant riparian corridor and protection zones on the property, is required. 
The EA shall be prepared at the applicant’s sole expense. Assistance from state and 
federal agencies is encouraged. Alternatively, the property owner may submit a sworn 
statement from a qualified environmental professional that no significant wetlands, 
significant riparian corridors or protection zones exist on the site. Environmental 
assessments must comply with minimum requirements in SHMC 17.40.065. 

 
SHMC 17.40.020(1) (emphasis added). 
 
 Environmental assessments, tree and vegetation inventories and wetland delineations 
often are not possible once a trackhoe has removed everything.  At a minimum, the perpetrators 
of any violations and unpermitted development are legally liable for all such violations:  
 

Owner/developer shall be held strictly liable, and shall hold the city of St. Helens 
harmless for administrative, civil and criminal penalties for any violation of federal and 
state statutes, including but not limited to the Clean Water Act, Endangered Species 
Act and regulations implementing such laws. Nothing herein shall be interpreted as 
restricting or limiting the city from bringing an enforcement action under Chapter 17.12 
SHMC. 

 
SHMC 17.40.030. 
 
  If the Planning Commission is inclined to approve this partition and sanction these 
violations, it should impose a much stricter condition that requires the applicants to obtain a 
sensitive lands permit, based on a complete environmental assessment designed to uncover the 
vegetation, trees and wetland resources that were damaged or removed.  These applicants should 
not be given a free pass from the full permitting obligations that they skipped and should have 
been subject to had they followed the City’s rules.   
 
Conclusion. 
 
 As indicated by the Planning Director in the attached 2004 lot line adjustment, this parcel 
was never anticipated or intended to be divided: “Both lots have significant topographic 
constraints due to steep slopes and wetland/riparian protection zones that future land divisions 
are unlikely at best.”  2004 lot line adjustment at p 3 of 4.  The Schlumpberger parcel is simply 
too small, too oddly shaped, and too constrained to develop with a second home given the 
riparian areas, wetlands, floodplains, Ms. Hill’s recorded drainfield easement and lack of legal 
access.  Full compliance with the City’s regulations is required, which has not been 
demonstrated, and the Planning Commission is not obligated to provide a financial windfall to 
these applicants by bending the City’s rules.  To approve this application would be especially 
unfair when it would simply encourage the lawsuit that the applicants’ have promised, should 
they win a conditional approval.   
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 Please deny this partition.  Unlike most 2-lot partitions, this one has numerous defects, 
and this record does not demonstrate compliance with all of the mandatory approval criteria.  
Denial is the only legal and fair option.  Thank you. 
 

Sincerely,  

 
 Daniel Kearns 

Enclosure 
cc: Client 
 Jeff Seymour 
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2) Andrew Schlumpberger represented that I saw him on the road and told him to get off 
my property. 
 
The only time prior to the 06/09/20 hearing I had ever seen any of the Schlumpbergers 
was on 12/15/19 as described above. If I had seen him, I can assure you that, like 
everyone else I encounter on our road, I’d have happily chatted with him, offered him a 
bottled water and tried to keep my dog from jumping up on him.  The neighbors who live 
in the area and testified at the hearing confirm that it is not my nature to behave rudely 
or crassly. In other words, no such encounter ever happened, and I am saddened that 
Andrew would say the things he did about me. 
 
3) Andrew Schlumpberger claims that I told some neighbors who were climbing down a 
path to the lake that they were trespassing on my property. 
 
I never told anyone – here or anywhere else – they were trespassing on my property.  
The only people I’ve ever seen climbing down a path to the lake are the folks who live 
across the street from me; occasionally they carry their kayaks down a steep path next 
to my property to access the lake. I, myself, have looked at buying a kayak to do exactly 
that! Other than those neighbors, I have never seen anyone else use that path. I have 
enjoyed genuinely pleasant exchanges with the kayaking neighbors and cannot imagine 
speaking rudely the way Andrew described me, not to mention tell people they were 
trespassing.  
 
4. The Schlumpbergers claim that someone told them that I stated I would draw out the 
partition process as long as possible. 
 
I have never made a statement of that kind and never would. Until I was accused of that 
at the hearing, it never even crossed my mind. I have endeavored to fit into my new 
neighborhood, and I have been warmly embraced as a new addition to the area by my 
neighbors and the community. It would be grossly out of character for me to entertain, 
much less speak, such a ridiculous notion.   
 
What is true, however, is that I will strongly defend the septic drainfield that is recorded 
and runs with title to my property and encumbers the Schlumpberger property.  I was 
very much aware of the septic drainfield that benefits my property when I read the 
preliminary title report prior to purchasing it.  I understood clearly that the septic 
drainfield precludes incompatible development and preserves for me the right and 
opportunity to reestablish a septic drainfield in the future, just in case the STEP system 
ever fails or there is some other problem with the City’s sewer system.  The 
preservation aspect of the drainfield easement was equally important to me because I 
knew then, as I still know, that its existence preserves a measure of open space quality 
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in this neighborhood and limits development and density.  Both are very important 
property rights that I acquired with my home. 
 
In conclusion, in defense of my character, I can only presume that the Schlumpbergers 
are misrepresenting me in an attempt to make me seem unreasonable or difficult or 
unlikeable. I am none of those things - I genuinely enjoy people and have been tickled 
to death meeting and getting to know the people in my neighborhood. I hope to have a 
long future getting to know the all of the people in my community.  That said, I also want 
to defend my property right – my septic drainfield easement – because it is a property 
right I acquired with the purchase of my home that protects me in the unlikely event the 
STEP system fails and can’t be repaired; it also protects the low-density aspect of this 
neighborhood and precludes incompatible development on the drainfield easement. 
 
The Septic Drainfield Easement: 
 
Before I bought my property, I knew it had the easement. I knew my house had been on 
a septic drainfield but that it had connected to a STEP system in the early 1990’s.  I 
discovered why we were on STEP and not conventional sewer. I learned that a STEP 
system is not as dependable as conventional sewer; occasionally the system fails – as 
the County Sanitarian told me “there are no guarantees.” I also found out that some of 
the houses on Belton are still on septic drainfields. I purchased my home with the 
easement as a known quantity – the easement is my insurance policy against losing my 
home in the event the STEP fails and can’t be repaired economically. I truly hope I am 
never forced to use the easement but it was with careful forethought and a lot of due 
diligence that I made certain that the easement was valid and enforceable. I would not 
have purchased this house and invested my life savings without the easement. 
 
I read the preliminary title work before I bought the house. The easement was clearly 
included in my purchase of the property. I also spoke to the title officer and confirmed 
that the easement exists, is valid, and enforceable. Also before I bought the house I 
spent time online and in person at the City offices where I learned about the area, the 
wetlands, riparian areas and protection zones. Since my house is situated immediately 
above Dalton Lake and adjacent to the Columbia River, I wanted to make sure that I 
understood the city’s municipal codes, especially those concerning protected lands. It 
was, and is, important to me to be a good member of my community and to respect the 
ecosystem I moved here to enjoy.  
 
I am mystified as to why the Schlumpbergers would claim they never knew about the 
easement or didn’t believe that it precluded the incompatible development of a second 
house on their property. The Sorensons both testified at the hearing that they too 
recognized the existence and understood the legal implications of the septic drainfield 
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easement, and that they had discussed the easement with the Schlumpbergers. 
Additionally, I confirmed with the Schlumpbergers' title company, as well as my own, 
that the easement was recorded with title to both properties. Their title company further 
confirmed that the easement was part of the Schlumpbergers’ title report. As of 
04/23/20, the most recent deed recorded for 160 Belton Road shows the easement. 
Attached is a copy of the easement, recorded on 07/27/76. 
 
Protected Lands: 
 
Last fall, I observed Andrew Schlumpberger carving a path through the brush and 
blackberry bushes from his property to the southeastern shore of Lake Dalton with a 
gas-powered device. He also used a trimmer or chainsaw to cut down the brush in a 
large area (which he later killed – see below).  He told the Commission at the hearing 
that he was clearing the way for a survey of his property. Yet, no variance was applied 
for to create a path to the shore of the lake, and presumably a surveyor did not ask him 
to clear a path through protected wetlands and riparian zones.   
 
Some weeks later, I observed Andrew Schlumpberger applying a spray over the area 
he had attempted to clear. Despite the protective measures clearly outlined in 
17.40.035(c)(ii) and 17.40.040(6)(d), he clearly used chemicals to kill a large patch of 
Himalayan blackberries on the strip of land where the Schlumpbergers had  hoped to 
build their house. (See 08/31/18 photographs of that land before destruction; and 
12/06/19 photograph of the vegetation death a day or two after they sprayed that area. 
The comparisons speak for themselves.) The Schlumpbergers have testified before the 
Commission that they did not use herbicides, yet photographic evidence indicates 
otherwise.  
 
The Schlumpbergers were told not to use power-assisted equipment within protection 
zones in accordance with SHMC 17.40.035 and 17.40.040. Yet, on 12/13/19 they 
brought down a trackhoe and dug up the poisoned brush as well as carved long divots 
in the beach. (See 12/13/19 photo of the tractor and resulting destruction. Also see the 
photograph taken 05/30/20, just a few weeks ago.) Very little grass or brush has grown 
back where it was unlawfully removed, despite their claims to the Commissioner that the 
blackberries have all grown back. 
 
They were told that a condition of their partition approval (assuming it was approved) 
would be to comply with SHMC 17.132.025 Tree Plan Requirement. Despite knowing 
this, the weekend of 04/18/20, they took down 3 large, old trees with chainsaws. Just 
before the Planning Commission hearing they submitted a post-occurrence tree plan, 
which leads me to believe that their actions were conscious and calculated to avoid 
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compliance with the City’s sensitive lands protections because they knew it was easier 
to beg forgiveness after the fact than to ask for permission before.   
 
Around the time the Schlumpbergers made their initial application for partition, they 
were told by the City and the County to work with me regarding my easement as it 
presented a legal barrier to their partition plans. (See attached 02/13/20 email from the 
County to Andrew Schlumberger.)  I found out about this only a few weeks ago. Despite 
being advised to try and work with me regarding my easement, they did not do so and I 
have never been approached by the Schlumpbergers. The only attempt they have made 
to communicate with me at all was after this appeal was filed when their attorney sent 
an email to my attorney stating that if I did not sign a release to my easement, the 
Schlumpbergers would sue me for quiet title in court. A copy of that email, dated 
05/22/20, is attached to this statement. This was their first attempt to “work with” me. I 
have never been afforded the opportunity to sit down with them, listen to their proposals 
and explain the importance of my easement - an easement I purchased as part of my 
property. On 06/11/20, two days after the 06/09/20 hearing, their attorney sent a 
proposal to my attorney asking to “resize the septic easement” and, in exchange, “we’ll 
agree to hold off filing a quiet title lawsuit.” (See attached 06/12/20 email.)  The 
“resized” septic drainfield the lawyer offered was simply a drawing that Ron 
Schlumpberger made to accommodate his son’s proposed development and elimination 
of the “problem” that my drainfield easement presents.  The “resized” septic drainfield 
Ron Schlumpberger offered was not prepared by anyone qualified to design a septic 
drainfield, nor has it been reviewed or verified by anyone with septic design or 
engineering expertise; it is purely his effort to eliminate my recorded easement and 
facilitate his son’s development, nothing more. It eliminates the insurance policy I 
purchased with my property. 
 
The Schlumpbergers bought their property and quickly set to preparing the land for 
future development, against applicable municipal codes as well as state wetland 
protection laws. They seemed to take these steps as if they already had a green light to 
proceed. They did not talk to me about my easement, choosing instead to view it as an 
irritation to be dealt with by threats of a lawsuit and bullying conveyed through their 
lawyer. They have discounted my neighbors whose views on Dalton Lake and the 
Columbia River have been protected and loved for many, many decades. They tried to 
wheedle my elderly neighbor, Kathleen Ward, out of even more property that has long 
been established as protected lands. For what reason? One can only assume from their 
actions to date that they intended to continue development and destruction of the land 
and ecosystem that is protected by the City’s laws and the State of Oregon. The 
Schlumpbergers’ actions leave no doubt that, if granted their partition, they will continue 
to bend the rules and step outside the lines as they have consistently done since 
purchasing their property.  Real damage was done already in violation of the City’s 
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regulations, and the applicants promise to do more if this partition is approved as 
requested.  
 
The existence of my recorded drainfield easement, however, means that the 
Schlumpbergers lack legal access and a building pad for a second home on their 
property.  If you grant this partition, even with the easement condition, you will be 
sending a clear statement that important steps and legal procedures can be skipped 
and there is no consequence to breaking the rules that were established to protect our 
beautiful area. Your approval will facilitate the applicants’ circumvention of the rules and 
establishes precedence for their future actions, as well as any other developer’s actions.  
Please adhere to the City’s code requirements.  This partition request is not ready for 
approval and should be denied until the applicants address these important preliminary 
steps, most notably my recorded drainfield easement, in a responsible and lawful way. 
 
Please - protect property owners who have invested carefully in their homes and the 
land in reliance on the City code and legally protected property rights, only to have 
these rights taken by development. Protect our neighbors’ community from further 
erosion of the previously protected wild lands and nature. Please protect our wildlife and 
the fragile ecosystem that surrounds this area. Please deny this partition. 
 
Thank you. 
 

Respectfully Submitted, 
 
 
 
 
Tracey A. Hill 
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From: Jeffrey Seymour <jeffseymour1@earthlink.net> 
Sent: Tuesday, May 19, 2020 8:44 AM
To: Daniel Kearns <dan@reevekearns.com>
Subject: Schlumpberger appeal - easement issues

 

Daniel –
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Thanks for taking the time to speak with me Friday afternoon about the subject appeal. I’m following up
concerning the easement issues.

 

In the 1990’s, our clients’ predecessors both hooked up their sewage systems to the city’s sanitary sewer
system vie a STEP system. They disconnected the piping to the drain field, and destroyed the drain field. It’s
been filled with sand and gravel since then.

 

Our position is that the easement on Tracey Hill’s property was extinguished by destruction in the process.
Additionally, our clients’ predecessors abandoned the easement following it’s destruction, and a number of
large trees are growing in the old drain field area.

 

Finally, I’ve included sections 13.14.060 and .070 from the St Helens Municipal Code and highlighted them.
These require all residences in the city with access to city sewer to hook up to it, and only allows onsite
wastewater treatment if public sewer is not available. Here, your client’s property has been hooked up to city
sewer for decades, and city code will not allow her to use an onsite wastewater treatment system again.

 

We would like to resolve this amicably, by agreement between our clients. To do so, I will prepare an
Easement Release agreement that can be signed, notarized and recorded.

 

If your client is unwilling to do this, then I think our only avenue available is to file a suit to quiet title in the
disputed easement. We’d like to avoid the time and expanse involved. Under the circumstances, I think any
defense of our claim would be meritless.

 

Thanks for reviewing this and getting back to me at your earliest convenience.

 

Jeff

 

 

Jeffrey S. Seymour
Attorney at Law

4504 SW Corbett Ave., #200
Portland, OR 97239
(503) 477-9214 phone

(503) 222-0693 fax
jeffseymour1@earthlink.net
www.jeffseymourlaw.com

 

 

LUBA Page 107 200

Item 1.

https://www.google.com/maps/search/4504+SW+Corbett+Ave.,+%23200+%0D%0APortland,+OR+97239?entry=gmail&source=g
mailto:jeffseymour1@earthlink.net
http://www.jeffseymourlaw.com/


 

 

From: Jeffrey Seymour <jeffseymour1@earthlink.net>
Date: Friday, June 12, 2020 at 2:41 PM
To: Daniel Kearns <dan@reevekearns.com>
Subject: RE: drain field easement

 

Hi Dan –

 

Here’s what I got from Ron Schlumpberger in response to your email. The plan was
not prepared by a sanitary consultant, but by Ron, for now. He has installed several
septic systems in properties he’s owned, and his brother is a registered professional
engineer who does environmental work. He is having a local septic contractor look
at the site and provide his comments about its suitability for the drain fields.

 

Ron’s comments are as follows:

 

The total easement encompasses the same area the original drain field and much
more. So if your stating that the old piping or leach field lines are still in place and
have not been dug up or destroyed than they would still be there.

 

Grant it they are over 20 yrs old and the likelihood that they are still operable is very
slim to nil at best.  But the main question the county sanitation asks is if the soil is
compatible to a leach system and normally some test holes would be dug to
determine that. But being that perk holes were dug previously and allowed the leach
field to be in that area would confirm that the soil in that area is suitable for a leach
system. 

 

The other factor they look at is there enough area, the prior system used aprox 2500
to 3000 sq ft which is more that adequate area for a 2 bedroom dwelling, including a
repair area it would be 5000 to 6000 sq ft max. We are showing over 10,000 sq ft that
does not include any of the protection zone or steep terrain that would prohibit any
system from being developed.

 

The 3rd factor is terrain, slope, setbacks, etc which I already eluded to above. So to
confirm the best possible place to put a leach system would be in the area that it was
previously already approved, as it met all the conditions previously and all likelihood
would meet them again, along with the fact there are many more options available
now a days than just a standard gravity flow leach system.

 

I’ll let you know what the septic contractor says.
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We’re offering this proposal as a way of settling things and moving on. We are not
changing our position that the easement has been extinguished, and we’ll go to
court over that if we have to. But, I don’t want to sue Tracey over this, and I’d like
our clients to patch up their differences and be good neighbors.

 

Thanks for getting back to me.

 

Jeff

 

Jeffrey S. Seymour
Attorney at Law

4504 SW Corbett Ave., #200
Portland, OR 97239
(503) 477-9214 phone

(503) 222-0693 fax
jeffseymour1@earthlink.net
www.jeffseymourlaw.com
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Evidence supporting a skinny street  
 

Belton Road is the main access road to a very unique area of St. Helens.  This road has 
had a non-conforming width for many years, even when the city paid to pave a section of it, 
they did not increase the shoulder or make any safety improvements to the 90 degree turn. 
The topography of this road consists of hard bedrock, steep terrain, and a nearby wetland.  
Although this topography makes it challenging in spots, it is not known to be a problem for 
neither the residents of Belton road nor the first responders that provide protection and 
service to the area.  Unlike Grey Cliff road, the adjacent road over the rock bluff, Belton road 
has several regions of the roadway where the width widens and safely allows two vehicles to 
pass or turn around if needed. We believe these regions help contribute to the roads safety 
and agree to the conditions set forth by the City Planner, to enhance the road by providing 
the required 24x30 turnout. The new turnout will be located on the 90 degree turn and 
another two will naturally occur as we meet driveway requirements. These regions are 
highlighted in the provided survey map to better visualize.  

To request any further improvements to Belton Road would be an unreasonable request 

due to the reasons stated above and the fact we are only adding one additional dwelling, the 

same amount as an ADU would put on the public services. Lastly Belton Rd is a dead end road 

with the possibility of only one or two additional dwelling units to be added in the future.  The 

road has little traffic, less than 100 average trips per day, and its residents drive at a slower 

speed and maneuver the roadway with respect to the neighboring homes.  

 

 

 

 

 

  

No outlet sign posted by the Elks 

Lodge, forewarning travelers that 

Belton road has no through access. 
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Steep slope with rock wall terrain on 

left side of road on 90 degree turn 

leaving applicant property. 

We have provided the following photos to help you better visualize 

Belton road and the different areas in question on both proposed 

parcels one and two. 
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Location of proposed turnout on 90 

degree turn on Belton rd. 
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View from proposed turnout off 90 

degree turn to increase visualization 

down Belton rd. 
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Looking up Belton road going 

towards applicant’s house. Photo 

illustrating steep terrain with mature 

trees on right side of roadway. 
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Same location as previous photo, 

now on the left side of Belton road 

going up to applicant’s house. Wet 

land D-16 (Dalton Lake) near 

roadway 
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Same location as previous photo, 

now illustrating the close proximity 

of the roadway and steep terrain 

down to D-16 wetland (Dalton Lake). 
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Belton road looking up in the 

direction of the applicant’s house 

(Widening of narrow road visible) 

(Road changes from 11ft to 18 ft.) 
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Second view of Belton road. 

Widens on both ends with good 

visualization of oncoming traffic. 
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Example of large truck using turnout 

to back up on Belton road. 
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Belton Road intersecting with Grey 

Cliffs Dr. 

(Arrow indicates location of parcel 

two driveway) 
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Survey map illustrating the proposed 

turnouts 
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Evidence that we are protecting and preserving nature 
 

During the meeting that took place on June 9th several concerns regarding 
protecting nature were discussed. These concerns included, potential eagles perching on 
nearby trees and the maintenance of vegetation near and around protected wetlands.  
The tree that was discussed in the meeting was a large fir tree that stands in the middle 
of parcel two at the edge of the beach. The location of this particular tree is well outside 
of the 75 foot protection zones of both the D-16 (Dalton Lake) and the D-17 (Columbia 
River). The concern for this tree was based on the occasional perching of eagles and 
other birds and that its removal may decrease the presence of these birds in the area. 
While it is true that eagles and other birds occasionally perch in this tree we do not feel 
it is fair to say that its removal would prevent any bird from returning to the area, due to 
their being no visible eagles nest in the tree as well as there being many other large trees 
along the water’s edge that are also frequently visited by these birds.  To help illustrate 
this we have provided a photo of the large fir tree in question as well as a photo looking 
down river at several other large trees near the water’s edge.  We feel confident that 
this photo accurately shows that an eagle’s nest is not present in this tree as they are 
very large in size and fairly obvious from a distance. In fact we can clearly see a nest up 
river on the Washington side in a large maple tree. Removal of this tree is a safety 
concern for parcel two, as it is very large and could potentially be very harmful if it came 
down in the future.  

The second concern that was discussed in the meeting was the maintenance of 

vegetation near and around the protected wetlands. This topic became personal to us in the 

meeting when we were falsely accused of spraying pesticides on blackberry bushes near the 

wetlands on the beach.  We do admit that we trimmed the bushes with a hand trimmer and we 

do have photos both before and after to illustrate this. We do not currently nor have we ever 

used pesticides on this property.  We purchased this property in October of 2019 at the end of 

a dry summer.  The grass and vegetation on the beach is commonly dry at that time due to the 

time of year and the heat of the sun on the region.  We believe that is why the vegetation 

appeared brown in color as the appellant described and as her photo suggested.  That being 

said, while we fully intend to preserve all wetlands and protection zones we also want to do the 

necessary maintenance on our property to ensure its safety and the safety of our neighbors 

from fire and pest. After completing the survey with the nature specialist Staci, she confirmed 

that blackberry bushes are considered an invasive species and that they can be removed with a 

hand trimmer on both protected and not protected zones without a permit. After walking the 

beach and the nearby wetlands, Staci was able to mark the one native plant on the beach. This 

native plant is an oak tree and is located just outside our property line further down the 

beach.  After receiving the notice from the city we have complied and stopped all work and 

maintenance of the vegetation. We have provided a photo to illustrate the lack of maintenance 

and just how invasive and quickly they grow. 
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Photo illustrating approximate 

location of future house for parcel 

two, and integrity of neighboring 

views. 

Yellow arrow- location of appellant’s 

house located high on bluff 

Red arrow- location of Ward’s house, 

view unaffected 

Green arrow- approximate location 

of house for parcel two 
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View from beach towards Dalton 

Lake illustrating large overgrowth of 

blackberries and grass. 

(Region where appellant claimed 

pesticides were used) 
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Fir tree in question on parcel two 
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Large trees at water’s edge 
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View towards beach before 

blackberries were trimmed and 

before tractor was used. 
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After blackberries trimmed with 

hand trimmer 
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Beach region after the tractor was 

used to gather trimmed blackberry 

bushes. 

(Dirt visible on hillside 

Red arrows-indicate protection zone 

border from D-17, tractor did not 

extend into protection zone) 
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Evidence supporting that the driveway cannot be moved to the opposite side of the 
property 

 
Addressing the concern of moving the proposed driveway for parcel two to the 

opposite side of the property, is limited for several reasons.  These reasons include the 
location of many mature trees, steep terrain, protection barrier from D-16 (Dalton Lake), 
and the location of the current holding tank for the house on parcel one.  
As illustrated in the photos and survey map that have been provided, 7-8 large mature 
trees would need to be removed in order to provide enough room for the appropriate 
driveway width down to parcel two, this number is double the number of trees that 
would be removed by simply moving the driveway to the other side of the property like 
it is proposed in our original application. 

The second obstacle we are faced by moving the driveway is the steep terrain. As 
you can see in these photos, the grade on this side of the property is steep and would 
require several curves in the road to accommodate natural barriers. This creates more 
challenges for us when the opposite side of the property is much easier with its long 
straight stretch of roadway with a more gradual grade.  
The third obstacle is the protection zone from the nearby D-16 (Dalton Lake) 
wetland.  Illustrated by the stake seen in the provided photo, the 75 foot protection zone 
from Dalton Lake extends up the hillside and would require us to move the driveway 
several feet over closer to the current house on parcel one. While there is room for this, 
it is also the reason so many mature trees would need to be removed as it pushes the 
driveway directly into several larger groupings of trees.  

The final reason moving the driveway for parcel two is not reasonable, is the 
location of the current holding tank for the house on parcel one. Moving the driveway to 
this side of the property would place construction of the driveway right next to the 
holding tank, which could present risk to the integrity of the holding tank during 
construction.   

Finally after consulting with Dave Reynold’s surveying, he confirmed that the 
safest and most reasonable location for the driveway for parcel two is where it is located 
on our original application. 

 

Page 21 of 23LUBA Page 138 231

Item 1.



 

 

 

 

 

Photos illustrating the challenges of 

moving the driveway to the opposite 

side of the property. 

Steep terrain is visible as well as 

barrier from nearby wetland. 

Red arrow- illustrates a stake 

marking the D-16 protection zone 

border 
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Because of the protection zone, the 

driveway would be pushed to the 

left towards the large groups of 

mature trees. 
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City of St. Helens 
Planning Commission  

Approved Minutes  June 9, 2020 
 
    
Members Present: Chair Hubbard 

Vice Chair Cary 
Commissioner Cohen 
Commissioner Semling 
Commissioner Lawrence 
Commissioner Webster 
Commissioner Pugsley 

  

Members Absent: None 
  

Staff Present: City Planner Graichen 
Associate Planner Dimsho 
City Councilor Carlson 
Community Development Admin Assistant Sullivan 

  

Others: CT Brownlow               Laurie Brownlow          Robert Sorenson 
 Jeanne Sorenson        Brandon Sundeen        Hunter Blashill 
 Kathleen Ward            Daniel Kearns               Patrick Birkle 
 Jen Pearl                     Tracey Hill                    Robin Nunn 

Kristin Quinlan             Bryan Denson              Jeff Seymour 
Brandon Deahl            Shauna Lewis              Andrew Schlumpberger   
Lindsey Schlumberger Ron Schlumpberger 

                                      
1) 7:00 p.m. Call to Order and Flag Salute 
 
2) Consent Agenda 

2.A Planning Commission Minutes dated May 12, 2020 
 
Motion: Upon Commissioner Semling’s motion and Commissioner Lawrence’s second, the 
Planning Commission unanimously approved the Draft Minutes Dated May 12, 2020. Vice Chair 
Cary and Commissioner Pugsley did not vote due to their absence from that meeting. [AYES: 
Commissioner Cohen, Commissioner Lawrence, Commissioner Webster, Commissioner 
Semling; Nays: None] 
 
3) Topics from the Floor: Limited to 5 minutes per topic (not on Public Hearing 

Agenda) 
 
There were no topics from the floor.   
 
4) Public Hearings (times are earliest start time) 

4.A 7:00 p.m. Conditional Use Permit at 254 N Columbia River Hwy – Brandon 
Deahl and Shauna Lewis 
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Chair Hubbard opened the Public Hearing at 7:02 p.m. There were no ex-parte contacts, 
conflicts of interests, or bias in this matter.  

 
Associate Planner Dimsho entered the staff report dated June 2, 2020. Dimsho introduced the 
proposal to the Commission as presented in the staff report. She said the applicant is 
requesting to establish retail use and an artisan workshop. She said the workshop would be for 
preparing garden art using castings. Dimsho mentioned that to access the site you must 
traverse onto some private property and some Oregon Department of Transportation (ODOT) 
Rail right-of-way. She said it is all Houlton Business zoning, so that means it is a mixed-use 
zone. She said it is mostly commercial use in the area except for some townhomes which were 
not on the map presented. Dimsho mentioned the existing building closer to the railroad on the 
property is the proposed retail location and the shop in the back is where they would do all their 
cast work. They also hope to use outdoor storage to showcase their product which is what is 
triggering the Conditional Use Permit..  
 
Dimsho said the first criteria that needs to be considered is that the space needs to be of 
adequate size for the proposed use. The site is a large area with lots of outdoor display area.  
She mentioned the applicant is proposing an addition to the workshop and they are proposing 
an addition to the retail space in the form of a deck. She mentioned the current deck will be 
redone and that is also where the applicant is proposing an ADA ramp. She said there is plenty 
of space on this site for those improvements.  
 
The second criteria Dimsho said is that the characteristics are suitable for this use. She said 
they would need legal, public access to the site. They will also need to meet any requirements 
for the Building Official and Fire Marshall. 
 
Dimsho said the third criteria is that the facility would need to have adequate capacity to serve 
the proposal. She said it is currently hooked into City water, but that it was not hooked into 
sewer. She said the Building Official had mentioned it would need to have access to sewer 
discharge. Dimsho said the nearest sewer line was 190feet. She said they have two options to 
solve the Building Official’s concerns about sewer..  
 
Dimsho said the zoning requires ten percent of the site to be landscaping, which was not shown 
on the applicant’s plan and based on her site visit, it was void of landscaping. So, this would be 
a condition needed for approval. She also mentioned they require screening for outdoor 
storage.  She said they currently are constructing a six-foot cyclone fence with black slats. She 
said they are also required to have four parking spots including ADA spot and the way the plan 
is presented now, the screening would have to soften the impact of their parking. She said there 
are options for creating the parking on this site, but the plan presented was not to scale. She 
also mentioned they are required to screen HVAC and dumpsters. She also said they require 
paved walkways to all entrances.  
 
There was a small discussion about screening and landscaping.  
 
In Favor 
 
Deahl, Brandon. Applicant. Deahl was called to speak. Deahl spoke about what his business 
does. He said they make cast stone or concrete statues, bird baths, benches, and decorative 
yard pieces. He said they would be making them onsite and store all their molds. He said the 
front building would be a cleaner environment to be able to sell some of their smaller pieces. He 
also said the outdoor storage space would be a garden area, with plants, paths, and 
landscaping where they could showcase their larger pieces. He said the only thing that would be 
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stored back there would be the pieces they make. He said he would not be stacking any of their 
products. He said he was hoping to take this vacant space and turn it into something beautiful.  
 
Vice Chair Cary asked if they had spoken to the owner of the property for access to the site.  
Deahl said they have a verbal agreement with them but have had a hard time connecting with 
them. They do know access is a condition before they can have occupancy.  
 
Vice Chair Cary also asked about the sewer access and how would they be hooking into sewer. 
Deahl mentioned that they have been in contact with the Public Works Department and they are 
hoping to have the unfinished sewer line tested, inspected, repaired, and completed.  They are 
working on an public utility easement for the main line too..  
 
Commissioner Pugsley asked about the restroom on site.  Deahl said there is a restroom on 
site, but it was done incorrectly and possibly illegally. They will be correcting this issue.  

 
Neutral 
 
No one spoke as neutral testimony. 
 
In Opposition 

 
No one spoke in opposition.  
 
End of Oral Testimony  

 
There were no requests to continue the hearing or leave the record open.  
 
Close of Public Hearing & Record 
 
The applicant waived the opportunity to submit final written argument after the close of the 
record. 
 
Deliberations 
 
The Commission discussed a few of the conditions and there was a small discussion about the 
sewer line and screening.  Commissioner Pugsley also mentioned some of the historic value 
this property has.  
 
Motion: Upon Commissioner Webster’s motion and Commissioner Pugsley’s second, the 
Planning Commission unanimously approved the Conditional Use Permit as written. [Ayes: 
Commissioner Semling, Commissioner Lawrence, Commissioner Webster, Commissioner 
Cohen, Commissioner Pugsley, Vice Chair Cary; Nays: None] 
 
Motion: Upon Commissioner Webster’s motion and Commission Semling’s second, the 
Commission unanimously approved the Chair to sign the Findings when prepared. [Ayes: 
Commissioner Semling, Commissioner Cohen, Commissioner Lawrence, Commissioner 
Webster, Commissioner Pugsley, Vice Chair Cary; Nays: None] 
 

4.B 8:00 p.m. Appeal of PT.1.20 at 160 Belton Road – Tracey Hill  
 
City Planner Graichen opened the Public Hearing at 8:04 p.m. There were no ex-parte contacts, 
conflicts of interests, or bias in this matter.  
 
Graichen entered the staff report dated June 2, 2020. Graichen introduced the proposal to the 
Commission as presented in the staff report and the additional information received after 
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packets were mailed. He said it was originally an administrative decision for a partition of a 
property located at 160 Belton Road. It is adjacent to Dalton Lake and abuts the Columbia 
River. He mentioned the access road is predominantly 11 feet wide. He mentioned that the 
proposal is to split the property into two parcels. One already has a house on it and the other 
they would look to develop. He said per the Sensitive Land rules there is a 75-foot boundary 
from Dalton Lake and the river that is required. He said the applicant did conduct an 
environmental assessment to determine those boundaries. He said they want to make sure the 
net buildable space, after those boundaries were determined, is still a suitable lot size for new 
construction. He mentioned the applicant proposed an access easement to the south of the 
property over parcel one to get to parcel two.  He also mentioned the easement for the septic 
drainfield that is shared with the subject property and 250 Belton Road.   
 
Graichen mentioned there are three issues raised for this appeal. One was concern about 
removal of protected vegetation. He said they did investigate twice and did not see any new 
concern. He said they did get into the buffer a little bit, but it was mostly Himalayan black 
berries, and no large trees. He said they used that to educate the applicant and the rules for 
sensitive lands. The second concern was the easement for a drainfield. He said the significance 
of the drainfield is you are not supposed to put roads on it or construct utilities within 10-feet of 
the drainfield per the County. He said the debate between the validity of the easement is 
between the applicant and the appellant, but they do need it to be resolved for the Partition 
because the Commission does not want to create a parcel that does not have access. The third 
concern is road access to the subject property. The road being predominantly 11-feet in width is 
not something they would allow in construction and access today. Public welfare must be 
considered when looking at the access. He mentioned that one of the conditions, if approved, 
would be to add a 24-foot turnout. The Commission can decide if this is enough or they can 
request more. He said they could also say that this was too much traffic impact to this area, and 
they could deny the proposal.    
 
Commissioner Cohen asked how many times the property could be partitioned. Graichen said 
they recommended against partitioning the parcel anymore because of utilities, access, and 
sensitive lands.  Commissioner Cohen also asked why the Commission should not wait to 
decide on the Partition until the easement is under an agreement between the applicant and the 
appellant. Graichen said because the State statute does not allow staff to delay it.He also said 
they ended up amending the decision once, and he advised the applicant they would need to 
take care of the easement or to find a different way around it. He said the Partition would be 
valid for a year, with potential time extension, and it is conceivable that the easement issue 
could be resolved in that validity period.  
 
In Favor of the Appeal 
 
Hill, Tracey. Appellant.  Hill was called to speak. She lives at 250 Belton Road. She said her 
house allows her to see all the nature that lives nearby. She has seen herons, eagles, and 
many other wildlife. She said that her neighborhood is filled with people who have lived in these 
homes for many years. She said before she purchased her property, she did a lot of due 
diligence. She said she found out about her easement, she learned about it and what it was for. 
She said she learned what a STEP system was and how the sewage worked on this property 
she now lives on. She also mentioned how sewage has been a problem on these properties in 
the past. She said she became very familiar with different ordinances that protect the land 
around here and her responsibility to the sensitive lands that surround her home. She said that 
her easement was an insurance policy for her so that if the STEP system failed, she would still 
be able to live in her home. She said she has called the County Sanitarian, the Public Works 
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Director and other City entities and spoke with them about the validity of her easement. She 
said just because the easement is not in use currently, does not take the validity of it away.  She 
said it protects the area on which is sits. She said it is bordered by and in some cases sits on 
the sensitive lands area. She said it protects the lake and the river. She mentioned her 
interactions with the applicant have been unpleasant.    
 
Kearns, Daniel. Appellant. Kearns is the attorney of the appellant. He mentioned the 
easement is shared by both properties and that it is large. He said no use of the easement is 
allowed except for that of the drainage field. He said the parcel that is in question does not meet 
City code for access. He asked for denial of this request for partition, as the application, even 
with conditions, will be hard to complete within the allotted time frame. He said based on City 
code, the parcel, the way it sits, cannot be partitioned. He discussed the infrastructure of the 
step system and how it requires consistent maintenance. He said if there was any reason that 
the STEP system was to fail, the drainage field would be needed. He said the easement is an 
important insurance policy for his client’s property. He said besides the easement, he does not 
think the Commission can approve the Partition based on City code for access and Sensitive 
Lands guidelines.  
 
In Favor of the Application 
 
Seymour, Jeff. Applicant. Seymour is the attorney for the applicant. He said they prepared a 
preliminary tree and road improvement plan for the partition. He said the applicant has not used 
poison to remove invasive species. He mentioned after receiving a letter from the City that the 
removal was improper, they have not been down in those areas since. He said they did cut 
down a few trees that were in the access area. But the tree plan meets the requirements of City 
code. He said the easement is null and void because the septic system it was created for has 
been destroyed. He said the road access is something they are working to resolve and realize 
there will be a large expense to make it meet code. He requested the Partition be granted as he 
believes that there is plenty of time to resolve the easement disagreement and conditions within 
the year that the Partition would be valid.  
 
Schlumpberger, Andrew. Applicant. Schlumpberger was called to speak. He spoke about the 
sticker bushes that are in the shrubs that get on his dog and family members. He spoke to a 
surveyor who suggested he would need to trim out a pathway to figure out where the property 
lines and 75-foot boundary is for the Sensitive Lands. He said he used a gas-powered trimmer 
and a tractor to make this pathway, not poison. He said the wetlands specialist gave him 
instructions on how to remove the invasive species. He said he stopped after he received the 
notice from Graichen and has not done anything since. He also mentioned that his experience 
with the appellant were unpleasant. He said he did not know about the drainfield easement 
when he purchased the house.  
 
Vice Chair Cary asked if it was possible to use just part of the drainfield easement instead of the 
whole portion. Seymour said they would be fine with using part of the draingirlf easement if the 
appellant would agree to it. But he said that the appellant has said many times she would 
prolong this and cost them as much money as she could to block the partition. Vice Chair Cary 
also asked why they chose the south side of the property for the access to parcel two. 
Schlumberger said it was where the property lines would end up. He also said partly because of 
the current access and the 90-degree turn.  
 
Chair Hubbard asked if the escrow showed the easement. Seymour said it looked like it was a 
sewer line, not an easement. Chair Hubbard also asked if the new system was in the same 
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place as the septic system that was destroyed. Schlumpberger said the appellant’s tank was 
located on her property and his was located about 10 feet on his property.  
 
In Favor of the Application 
 
Schlumpberger, Ron. Schlumpberger lives at 1400 Second Street in Columbia City. He said 
that he was excited to have his family close to him. He mentioned that before they purchased 
this property, they were told that there would not be an issue to partition it, so they decided to 
move forward. He said they hired an engineer to make sure the system was working correctly. 
He said the easement was a surprise to them but felt it would be an easy fix because the old 
system was destroyed and made it null and void. He mentioned that the appellant was going to 
do whatever it took to delay the partition and that she was not willing to work with them.  
 
Schlumpberger, Lindsay. Applicant. Schlumpberger lives at 160 Belton Road. She said she 
felt that her family and their character was in question.  She wanted to clarify that they are not 
looking to steam roll through the community or to cause problems. She said they try to be 
friendly with everyone and has tried to communicate with all the neighbors.  She said there is a 
lot of stuff that needs to be maintained and they are trying to be diligent and responsible 
homeowners and take care of their property. She said it was not necessary to partition their lot, 
but as homeowners they can.  

 
Neutral 
 
No one spoke as neutral testimony. 
 
In Opposition to the Application 

 
Nunn, Robin. Nunn lives at 100 Belton Road. She said the applicants are nice people, but she 
is not ok with what they are doing to the property. She is concerned with where they are building 
the new house as it could cause damage to the new construction, but also interferes with the 
neighbors unencumbered views. She feels this property is the applicants through a loophole 
and what they are proposing is creating division in their neighborhood. She said she is worried 
about the new construction interfering with the wildlife that currently lives there and the Native 
American artifacts that are there. She said dividing it will bring property values down. She said 
the beach is not supposed to have people on it. It is owned by her mother and that when people 
are walking through it is trespassing. She is concerned about the safety of the road as well.   
 
Ward, Kathleen. Ward lives at 140 Belton Road. She said originally her family owned all the 
beach property. She said the state acquired some of their land to have it declared wetlands. 
She said that four generations have lived on this area and she feels strongly that they need to 
protect the beach from being developed. She said it was important because there is so little 
pristine land along the Columbia River that is untouched. She is concerned that the 
development will interfere and hurt the local wildlife and vegetation that lives there. She said the 
previous owners came to an agreement with the applicants that this beach would remain 
untouched and undeveloped. She is unsure why the applicants would want to go against this 
agreement. She is concerned their proposal is divisive in her neighborhood.  
 
Blashill, Hunter. Blashill lives in Corvallis. He said he is the son of the appellant. He said his 
interactions with the applicants were not pleasant. He mentioned there was a strong suggestion 
that the applicants did use poison to remove plants. He said he was concerned about the foot 
traffic that adding another home and opening beach would create for the already problematic 
access. He mentioned there was a large elderly population that lives in this neighborhood and 
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the narrow roads are an issue. He mentioned that the proposed partition and what the 
applicants are currently doing to their site would devalue the property around it.  
 
Sorenson, Jeanne. Sorenson lives in St. Helens. She said they sold this subject property 
because she could no longer able to maintain it. She said the applicants knew about the 
easement as there was a copy included in the escrow. She mentioned there has been floods on 
that property before and where the partition proposes a property that would put a house right in 
the flood zone. She is also very worried about the division this partition is creating in the 
neighborhood.  
 
Sorenson, Richard. Sorenson lives in St. Helens. He said when they owned the home, there 
was a meeting with the Fire Marshall and all the neighbors about the access challenges with 
providing fire protection to the neighborhood. At one point, the Fire Marshall said they would not 
provide protection to their neighborhood. 

 
Rebuttal to the Applicant 
 
Hill, Tracey. Appellant. She felt her character was defamed and was upset that the applicants 
implied that she would hold them up in this partition. She said that she has lived there for a long 
time and all the neighbors know she is not like that.  
 
Kearns, Daniel. Appellant. He said the Applicants property does not fall into code. He said the 
septic system was unhooked in 1990 and then they all hooked into the step system.  He said at 
that point the drain field was not used. He said the pipe systems are still there and not filled with 
sand. He said the easement still exists and has not been abandoned. He gave more explanation 
as to why the easement is still valid. He mentioned he did not believe the turnout suggested for 
the access will meet the street code. He said he feels the only path forward, based on the City 
code is denial.  
 
Rebuttal to the Appellant 
 
Seymour, Jeff. Applicant. He is said his clients will comply with all laws according to Sensitive 
Lands. He said they have a letter from the Fire Chief stating that the access is fine and not 
going to cause an issue with one more house. He is said he feels the 24-foot by 30-foot turn out 
should be a sufficient solution to the road access. He said the easement has been abandoned, 
that there are trees growing on it and that it is probably three times larger than it needs to be. 
He said that the applicants are willing to work with the appellant to find an agreement to the 
easement issue. He said there is another year to resolve all the conditions placed on this 
partition and he feels it can be done.  
 
Schlumpberger, Andrew. Applicant. He said he will not build his new house in the flood plain. 
He will comply with city code on the flood zone requirements. He said there are a few options to 
build his house, but they have not gone that far as they are trying to resolve this matter first. As 
a firefighter, he said he knows that times are different now for how they respond to 
emergencies. They drive on narrow streets and says that a turnout will be a solution to fixing the 
access. He said that he was up front with all the neighbors about his intent to develop the 
property.  
 
End of Oral Testimony  
There was a request to leave the record open for written testimony and for final written 
argument. As such, the public hearing will continue in written form. Graichen said the first period 
will be held open for seven days to receive written testimony. If there is written testimony 
received, there will be an additional seven days to responds to that testimony. At this point the 
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record closes. Then both the applicant and appellant may provide a final argument. The first 
period for response will end at 5 p.m. June 16, 2020 and the second period of response will end 
at 5 p.m. June 23, 2020. The deadline for final written comment will be due by June 30, 2020. 
The applicant agreed to extend the 120-day rule commensurate with these dates provided 
deliberations are continued to July 1, 2020, instead of the Commission’s regularly scheduled 
meeting on July 14, 2020. A special meeting for deliberations and continuation of this public 
hearing was set for Wednesday, July 1, 2020 at 7:00 p.m.  
 
5) Riverfront District Architectural Guidelines Recommendation – Modification at 330 

S 1st Street 
 
Dimsho said the site they were looking at has had several Site Design Reviews. She said in 
2017, the office space was approved on the main floor and a live/work unit was proposed in the 
basement. She said since then, the applicant submitted a modification to approved 2017 Site 
Design Review.  They have submitted a plan with some exterior rear facade modifications along 
with an ADA ramp. She said they plan to demolish the current deck in the back and build an 
ADA ramp that wraps around the building to get the right grade. She said they are proposing a 
bi-fold door as the current door is not ADA accessible. Commissioner Pugsley recommended 
installing doors as close to the original as possible, using wood, not vinyl. Dimsho also 
mentioned the ramp design on the plans mentions metal railing. She said the owner discussed 
that all exposed metal would be painted to match the fencing that is currently in front of the 
home.  They would be painted according to historical guidelines. Commissioner Pugsley was 
concerned about the metal mesh that was proposed. . She said she would recommend doing 
the slats on the railing of the ramp to match the vertical fencing slats in the front.   
 
There was small discussion about the ADA ramp and making sure it matches historical 
guidelines while also meeting ADA requirements.  
 
 
Motion: Upon Commissioner Webster’s motion and Vice Chair Cary’s second, the Planning 
Commission unanimously recommended approval of the Site Design Review Modification with 
the additional condition that vertical slats are used in the ADA ramp, instead of mesh as proposed. 
[Ayes: Commissioner Semling, Commissioner Lawrence, Commissioner Webster, Commissioner 
Cohen, Commissioner Pugsley, Vice Chair Cary; Nays: None] 
 
6) Riverfront District Architectural Guidelines Recommendation – Bennett Building 

Modification at 275/277 
  
Graichen said the City has a lot of projects going on at once. He said they have been working 
on a different land partition that did not allow him to work on this presentation. He said that he 
will table this recommendation until next month so that he has more time to review it. He said 
the City is not doing any more work on this project without the Planning Commission 
recommendation.  
 
7) Planning Director Decisions 
 
 a. Temporary Use Permit at 2295 Gable Road – TNT Fireworks  

b. Temporary Use Permit at 735 Columbia River Hwy – Bethel Fellowship  
 c. Temporary Sign Permit at 2100 block of Columbia Blvd – SHHS Senior Planning 
 
There were no comments. 
 
8) Planning Department Activity Report 
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a. May Planning Department Report 

 
There were no comments. 
 
9) For Your Information Items 
 
There were no comments. 
 
10) Next Regular Meeting: July 14, 2020 
 
11) Adjournment 
 
There being no further business before the Planning Commission, the meeting was adjourned 
11:36 p.m. 

Respectfully submitted, 

 
 
Christina Sullivan 
Community Development Administrative Assistant   
 
 

LUBA Page 156 249

Item 1.

http://sthelens.granicus.com/wordlinkreceiver.php?clip_id=7537e157-acb0-4d4a-ba49-5f3328caaaf8&meta_id=0066c7f2-a6f3-4e5b-9bd0-33a36309568e&time=10777
http://sthelens.granicus.com/wordlinkreceiver.php?clip_id=7537e157-acb0-4d4a-ba49-5f3328caaaf8&meta_id=3a597017-46a2-4173-b470-5791458d41d9&time=10779


LUBA Page 157 250

Item 1.



LUBA Page 158 251

Item 1.



LUBA Page 159 252

Item 1.



LUBA Page 160 253

Item 1.



LUBA Page 161 254

Item 1.



LUBA Page 162 255

Item 1.



LUBA Page 163 256

Item 1.



LUBA Page 164 257

Item 1.



LUBA Page 165 258

Item 1.



LUBA Page 166 259

Item 1.



LUBA Page 167 260

Item 1.



LUBA Page 168 261

Item 1.



LUBA Page 169 262

Item 1.



LUBA Page 170 263

Item 1.



LUBA Page 171 264

Item 1.



LUBA Page 172 265

Item 1.



LUBA Page 173 266

Item 1.



LUBA Page 174 267

Item 1.



LUBA Page 175 268

Item 1.



LUBA Page 176 269

Item 1.



LUBA Page 177 270

Item 1.



LUBA Page 178 271

Item 1.



LUBA Page 179 272

Item 1.



LUBA Page 180 273

Item 1.



LUBA Page 181 274

Item 1.



LUBA Page 182 275

Item 1.



LUBA Page 183 276

Item 1.



LUBA Page 184 277

Item 1.



LUBA Page 185 278

Item 1.



LUBA Page 186 279

Item 1.



LUBA Page 187 280

Item 1.



LUBA Page 188 281

Item 1.



LUBA Page 189 282

Item 1.



LUBA Page 190 283

Item 1.



JEFFREY S. SEYMOUR 

ATTORNEY AT LAW 

 
4504 SW CORBETT AVE, #200 

PORTLAND, OR   97239 

 TEL (503) 477-9214 

E-MAIL  jeffseymour1@earthlink.net 

- 1 - 

 

    June 4, 2020 

 

City of St. Helens 

Planning Department 

265 Strand Street 

St. Helens, OR 97051 

 

Attn: Jacob Graichen, Planning Director 

 

Subj: Partition PT.1.20 (Schlumpberger); applicants’ response to Notice of Appeal 

 

Mr. Graichen: 

 

I represent Andrew and Lindsay Schlumpberger concerning the subject Partition application. This 

letter is our response to the Notice of Appeal, filed on May 1, 2020, by Tracey Hill, Trustee of the 

Tracey A. Hill Family Trust. Thank you for forwarding this letter and exhibits to the St. Helens 

Planning Commission for consideration at their June 9, 2020 meeting. 

 

The Notice of Appeal specified three areas of appeal: 

 

 1.  Tree and vegetation removal 

 2.  Subsurface sewage disposal system 

 3.  Road access. 

 

1.  Tree and vegetation removal  Applicant’s tree plan adequately addresses all vegetation 

removal concerns, and complies with all provisions of SHMC Sections 17.40 and 17.132. 

Appellant’s claim should be denied.  

 

In her appeal, Appellant claims “The application should be denied until the applicant submits a 

tree plan required by SHMC chapter 17.40 that shows and accounts for the unpermitted tree and 

vegetation removal.”  

 

Previously, Applicants had improperly removed several trees from their property. Applicants also 

removed some invasive blackberries. The City and Applicants subsequently had discussions about 

the issue. 

 

Applicants have provided as Exhibit 1 their Tree Plan, which is part of what Exhibit 1 calls the 

“Tree Plan and Road Improvement Plan”. It notes the types and sizes of trees to be planted, and 

specifically calls out any stumps on the property. The Tree Plan complies with SHMC sections 

17.40 and 17.132. To the extent the Tree Plan is not self-explanatory, Applicant Andrew 

Schlumpberger will be able to testify in response to any questions or comments raised. 

 

Prior to any tree removal or planting, Applicants will obtain a tree permit, as required by SHMC 

17.132. 
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PT.1.20 Appeal Response 

June 4, 2020 
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2. Subsurface sewage disposal system  Applicant and Appellant will have to initially resolve 

this issue outside of St Helen’s Partition process. 

 

In her appeal, Appellant claims “As a matter of law, the existence of Ms. Hill's drainage easement 

precludes this development, and there is no evidence in the record that the applicant has useable 

access to Parcel 2.” 

 

Appellant has an old recorded easement over Applicants’ property for an underground septic drain 

field. In the 1990s, the prior owners of both Applicants’ and Appellant’s properties hooked their 

properties up to the City’s public sewage system. At the time of connection to the sewer system, 

the septic drain field on Applicants’ property was destroyed by filling it in with sand and gravel, 

and disconnecting the pipe system between Appellants property and the drain field. The prior drain 

field on Applicants’ property now has mature fir trees and other vegetation growing on it.  

 

SHMC section 13.14.160(4) provides that the owner of a house with access to the public sewer 

system must connect with the public sewer system. Conversely, SHMC section 13.14.170(1) 

provides that a homeowner may only connect to a private wastewater system if public sewer is not 

available. 

 

Under Oregon law, a recorded easement can be extinguished in several ways. In this case, 

Appellant’s easement has been extinguished by (1) destruction, (2) abandonment, and (3) 

impossibility. Here, the reason for Appellant’s recorded easement has been destroyed, the property 

predecessors then abandoned the easement, now for well over 20 years, and City code requires 

hookup to City sewer and prohibits a septic drain field on Applicants’ property, thus making it 

impossible for a drain field to be located there. 

 

The applicants, Andrew and Lindsay Schlumpberger, have been working with Appellant’s counsel 

to try and work out a voluntary release of Appellant’s recorded lease. In spite of the reasons under 

Oregon law for the easement extinguishment, Appellant refuses to voluntarily release the recorded 

easement.  

 

As a result, Applicants are required to file a lawsuit against Appellant to declare the easement 

extinguished and quiet title. This could take months to resolve. In the interim, Applicants 

understand this particular condition of approval cannot be met. They will again address this item 

in the partition process upon resolution of the lawsuit. 

 

3. Road access  The Administrator’s condition for road safety improvement is sufficient.  

Appellant’s claim should be denied. 

 

In her appeal, Appellant claims “The Administrator's suggested mitigation of a single turn-out 

near the blind curve on Belton Road does not remedy the life safety hazard, nor does it satisfy 

the Code's requirements. Unless this application proposes to comply with the 20-foot pavement 

width requirement in SHMC 17.84.070, it must be denied.” 
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The Administrator’s decision conditioned the Partition approval on construction of a turnout on 

Belton road, and did not require Applicants to meet the SHMC road requirements. Applicants 

believe any additional conditions in addition to the turnout are not required, for two reasons. First,  

the turnout is a sufficient modification of the road to keep it as safe as it is before the additional 

development. Second, the cost to redevelop Belton Road to bring it up to code would be excessive 

and grossly out of proportion to the impact of the one lot development.  

 

A. Road Safety 

 

While Applicants agree Belton Road does not meet code requirements, it is nevertheless safe for 

public access, and the addition of one additional residence will not materially impact the safety of 

the road. Exhibit 1 includes the Road Improvement Plan, to improve the road to meet the condition 

in the Amended Partition Approval. This is the addition of a 24’ x 30’ turnout at a 90 degree corner 

near Appellant’s property.  

 

Three Exhibits are included to demonstrate the safety of Belton Road. Exhibit 2 is a letter from 

Captain Mike Gorsuch, of Columbia River Fire and Rescue. This is the agency charged with fire 

protection in the area of the subject properties. Captain Gorsuch specifically notes no record of 

any vehicle accidents on Belton Road in the area. He further states his fire vehicles and ambulances 

will have access to the various properties, with no changes to the road width. He does agree with 

the City recommendation for the vehicle turnout, but has no other objections to the proposed 

development. 

 

Exhibit 3 and 4 are both letters from local residents. They express the comments that Belton Road 

has a good safety record, and do not believe the development will diminish the safety of travel on 

Belton Road. 

 

Finally, the Fire Marshall’s Division Chief, Jeff Pricher submitted a letter included in the staff 

report at page 10 of 17. He is requiring sprinklers, signage, and any necessary permits. However, 

he makes no mention of any vehicle accidents or other safety issues with Belton Road. Finally, he 

imposes no condition to widen it, or make any other improvements for fire vehicle access. 

 

B. The cost to redevelop Belton Road to bring it up to code would be grossly out of proportion 

to the impact of the one lot development. 

 

Currently, it is estimated the cost to build a 24’ x 30’ turnout is $15,000 - $25,000. This, in itself 

is a large expense for Applicants. The benefits everyone using Belton Road - the general public. 

But, Applicants are willing to accept that condition as reasonably related to their development. 

They will work with the City and contractors to keep these costs economically feasible. 

 

However, the cost of rebuilding Belton Road to meet current code is way out of proportion to the 

single additional parcel created out of the partition. Exhibit 5 is an estimate from Triton Lawn and 

Yard Maintenance to do that road improvement. It’s $182,300, and does not include the additional 

cost of breaking, drilling or blasting rock, and does not include any potential utility line relocation.  
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It is expected the additional work could cost an additional $100,000 or more, pushing the total cost 

to upwards of $300,000. This is an offsite improvement on a road that is not owned by Applicants, 

but by the general public. If there are 10 houses currently served by Belton Road, including 

Applicants, they are being required to pay for 100% of the improvement that benefit the public, 

while they only own 10% of the affected properties.  

 

It is Applicants’ position that requiring improving Belton Road to code standards, in addition to 

the turnout requirement, would approach a taking. The Appellant has failed to meet her burden of 

establishing that the proposed road improvement was necessary to offset the increased traffic 

which would be caused by the proposed development. 

 

Conclusion 

 

Of the three issues on appeal raised by Appellant, Applicants will agree to remove resolution of 

the easement condition issue from the City’s partition process until resolution with Appellant 

outside of the process, either voluntarily or through litigation. 

 

On the issues of the tree plan and Belton Road code compliance, Applicants have demonstrated 

Appellants claims on these issues should be denied, and the conditions levied by the Administrator 

in his Amended Approval should be approved and adopted by the Planning Commission. 

 

Thank you for your review of this response. 

 

Sincerely, 

Jeffrey S. Seymour 

Jeffrey S. Seymour 

 

Copy: Client 

 D. Kearns, attorney 
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Triton Lawn & Yard Maintenance
PO Box 1206
Rainier, OR  97048 US
503-793-7597
nealk13@gmail.com

Estimate

ADDRESS

Andrew Shlumpberger
160 Belton Rd
St Helens, OR  97051

ESTIMATE # DATE

1023 05/27/2020

ACTIVITY QTY RATE AMOUNT

2-Equipment:2-Excavator
Move 2 fire hydrants from proposed  Belton road right of way. This 
excludes cost associated with breaking, drilling or blasting rock.

35,000.00 35,000.00

2-Equipment:2-Excavator
Remove 14 trees from proposed Belton road right of way. Including 
stumps and roots.

1 18,000.00 18,000.00

2-Equipment:2-Excavator
Prepare roadway surface to Columbia County Private road 
standards. This excludes any cost associated with breaking, drilling 
or blasting of rock.

1 45,000.00 45,000.00

2-Equipment:2-Excavator
Pave road to Columbia County Private Road standards.

1 60,000.00 60,000.00

1-Rock:3.  3 inch minus
Base rock for road widening

1 7,000.00 7,000.00

1-Rock:1.  3/4 inch minus
Top Coat for road widening

1 1,800.00 1,800.00

5-Other:Supplies
New hydrants to meet fire department code

1 3,500.00 3,500.00

2-Equipment:1-Solo Truck
Haul rock to job site

1 6,000.00 6,000.00

5-Other:Disposal Fee
Disposal of fill, wood, waste and stumps

1 5,000.00 5,000.00

TOTAL $181,300.00

Accepted By Accepted Date

Exhibit 5
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Elks Lodge
350 Belton Road.

Elk's Lodge Driveway

371 Belton Rd. 
#1

265 Belton Rd. 
#2

250 Belton Rd. 
#3

160 Belton Rd. 
#4

SUBJECT PROPERTY

105 Belton 
Rd. 
#5

140 Belton Rd. 
#6

100 Belton Rd. 
#7

80 Belton Rd. 
#8

585 Grey Cliff Drive
#9

575 Grey Cliff 
Drive 
#10

DALTON LAKE

CO
LUM

BIA  RIVER

11'
11'17'

16'
11'

17'

17'
Almost 24' x 30' here

Number of Existing Dwellings Currently Accessed Via Belton Road
After The Elks Lodge Driveway & Road Width Measurements

FILE: AP.1.20
ATTACHMENT

Area for 24' x 30' 
roadway per PT.1.20
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