
 

CITY COUNCIL REGULAR MEETING 
Monday, March 14, 2022 at 6:30 PM 

City Council Chambers | 202 N. Virginia Street, Port Lavaca TX 77979 

PUBLIC NOTICE OF MEETING 

The following item will be addressed at this or any other meeting of the city council upon the request 

of the mayor, any member(s) of council and/or the city attorney: 

Announcement by the mayor that council will retire into closed session for consultation with 

city attorney on matters in which the duty of the attorney to the city council under the Texas 

disciplinary rules of professional conduct of the state bar of Texas clearly conflicts with the 

open meetings act (title 5, chapter 551, section 551.071(2) of the Texas government code). 

(All matters listed under the consent agenda item are routine by the city council and will be enacted 

by one motion.  There will not be separate discussion of these items.  If discussion is desired, that 

item will be removed from the consent agenda and will be considered separately.) 

AGENDA 

Council will consider/discuss the following items and take any action deemed necessary. 

COVID-19 MEETING PROCEDURE 

Public notice is hereby given that the City Council of the City of Port Lavaca, Texas, will hold a regular 

meeting Monday, March 14, 2022 beginning at 6:30 p.m., at the regular meeting place in Council 

Chambers at City Hall, 202 North Virginia Street, Port Lavaca, Texas to consider the following items of 

business: 

Due to COVID-19 concerns, social distancing guidelines will be encouraged for in-person attendance.  

The meeting will also be available via the video conferencing application “ZOOM”. 

Join Zoom Meeting: 

https://us02web.zoom.us/j/85293168553?pwd=dXg5SkhzakViUXZvcE9SdU1wUHVnZz09 

Meeting ID:        852 9316 8553 

Passcode:        638363 

One Tap Mobile 

+13462487799,,85293168553#,,,,*638363# US (Houston) 

Dial by your location 

+1 346 248 7799 US (Houston) 
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I. ROLL CALL 

II. CALL TO ORDER 

III. INVOCATION 

IV. PLEDGE OF ALLEGIANCE 

V. PRESENTATION(S) 

VI. COMMENTS FROM THE PUBLIC - Limited to 3 minutes per individual unless permission to 

speak longer is received in advance. You may make public comments as you would at a meeting on 

Zoom by logging on with your computer and/or smart phone as described in the zoom invitation 

below or on Facebook Live through the comment section, which will be monitored and answered. 

As appropriate. 

VII. CONSENT AGENDA - Council will consider/discuss the following items and take any action 

deemed necessary 

A. Minutes of February 14, 2022 Regular Meeting 

B. Minutes of February 28, 2022 Special Meeting 

C. Review of the Credit Card Statement 

D. Receive monthly Financial Highlight Report 

E. Ratify Lease for Allied Universal Security Services for Suites 1E and 1F at Nautical Landings 

Marina Building 

VIII. ACTION ITEMS - Council will consider/discuss the following items and take any action deemed 

necessary 

1. Receive Update Report from the Calhoun County 911 Emergency Communication District on 

the American Rescue Plan Grant awarded to Calhoun 911.  Presenter is Raquel Morales 

2. Conduct Public Hearing for intent of the City of Port Lavaca to establish the Property Assessed 

Clean Energy (PACE) Program.  Presenter is Jody Weaver 

3. Consider Resolution No. R-031422-1 of the City of Port Lavaca to Establish the Property 

Assessed Clean Energy (PACE) Program.  Presenter is Jody Weaver 

4. Consider a Services Agreement authorizing administration of Texas Property Assessed Clean 

Energy (PACE) Program for the City of Port Lavaca.  Presenter is Jody Weaver   

5. Consider certification of City Secretary that all candidates in the May 07, 2022 General 

Officers Election are unopposed.  Presenter is Mandy Grant 

6. Consider adopting an order canceling the May 07, 2022 General Officers Election, specifically 

the Council Members for Mayor, Single Districts #4 , Single District #5 and further declaring 

the unopposed candidates duly elected.  Presenter is Mandy Grant 

7. Consider appointment/reappointment of member(s) to Recreation and Parks Board to fill a 

vacancy and/or start a new term.  Presenter is Jody Weaver 

8. Consider appointment/reappointment of member(s) to Planning Board to fill a vacancy and/or 

start a new term.  Presenter is Jody Weaver 
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9. Consider City of Port Lavaca’s annual optional Homestead Tax exemption within the Calhoun 

County Appraisal District for the 2022 tax year. Presenter is Susan Lang 

10. Consider Resolution No. R-031422-2 of the City of Port Lavaca appointing a Chief Appraiser 

to Calculate Taxes for 2022 tax year.  Presenter is Susan Lang 

11. Consider Resolution No. R-031422-3 of the City of Port Lavaca declaring April as Fair 

Housing Month.  Presenter is Susan Lang   

12. Consider Second and Final Reading of an Ordinance (G-1-22) of the City of Port Lavaca 

regulating the speed of vehicles in, along, and upon those streets located within the confines 

of the listed residential subdivisions; establishing the rate of speed in and upon such streets in 

such subdivisions; prescribing penalties; repealing all ordinances in conflict herewith; and 

providing an effective date.  Presenter is Jody Weaver 

13. Consider First Reading of an Ordinance (G-2-22) amending the ordinance codified and 

described in the City of Port Lavaca Code of Ordinances as Chapter 10 – Animals, Article I – 

General, Section 10-5 License Required; and providing an effective date.  Presenter is Jody 

Weaver 

14. Consider First Reading of an Ordinance (G-3-22) amending the ordinance codified and 

described in the City of Port Lavaca Code of Ordinances as Part II, Appendix A – Fees, Rates 

and Charges (Chapter 10 – Animals) and providing an effective date.  Presenter is Jody 

Weaver 

15. Consider purchase of a Remote-Controlled (RC) Mower for the Streets Department.  Presenter 

is Wayne Shaffer 

16. Consider a Professional Services Agreement with LJA Engineering for various projects that 

will be set forth separate cost proposals or work authorizations.  Presenter is Jody Weaver 

17. Consider Proposal No. 22-9338 from LJA Engineering for Planning Services to conduct a 

Downtown Waterfront Master plan for an estimated fee plus reimbursable expenses of 

$50,000.  Presenter is Jody Weaver 

18. Consider awarding construction contract to Lester Contracting, Inc. to complete the Voluntary 

Restoration work at the Harbor of Refuge Tract 16.  Presenter is Jody Weaver 

19. Consider award of a construction contract to Lester Contracting for the Brooks Lift Station 

reconstruction project.  Presenter is Jody Weaver 

20. Consider Resolution No. R-031422-4 of the City of Port Lavaca suspending the May 2, 2022 

effective date of the proposal by CenterPoint Energy Resources Corp., D/B/A CenterPoint 

Energy Entex and CenterPoint Energy Texas Gas – South Texas Division to Implement 

Interim Grip Rate Adjustments for Gas Utility Investment in 2021 and requiring delivery of 

this resolution to the Company and Legal Counsel.  Presenter is Anne Marie Odefey   

21. Consider Resolution No. R-031422-5 of the City of Port Lavaca authorizing the Mayor to 

execute an agreement with KSBR, LLC to administer the Community Development Block 

Grant Mitigation (CDBG-MIT) Coastal Resiliency Infrastructure Grant Program, Contract 

#22-087-001-D226, in the amount of $887,480.00 and declaring an effective date.  Presenter 

is Jody Weaver 

22. Consider recommendation of the Planning Board for approval of a conceptual Daycare to be 

located at 511 S. Virginia Street.  Presenter is Jody Weaver 
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23. Announcement by Mayor that City Council will retire into closed session: 

For consultation with City Attorney on matters in which the duty of the Attorney to the City 

Council under the Texas Disciplinary Rules of Professional Conduct of the State Bar of Texas 

clearly conflicts with the Open Meetings Act (Title 5, Chapter 551, Section 551.071(2) of the 

Texas Government Code).  Presenter is Mayor Whitlow 

24. Return to Open Session and take any action deemed necessary with regard to matters in closed 

session.  Presenter is Mayor Whitlow   

IX. ADJOURNMENT  
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CERTIFICATION OF POSTING NOTICE 

This is to certify that the above notice of a regular meeting of The City Council of The City of Port Lavaca, 

scheduled for Monday, March 14, 2022, beginning at 6:30 p.m., was posted at city hall, easily accessible 

to the public, as of 5:00 p.m. Thursday, March 10, 2022. 

/s/ Mandy Grant, City Secretary 
 

ADA NOTICE 

The Port Lavaca City Hall and Council Chambers are wheelchair accessible.  Access to the building is 

available at the primary north entrance facing Mahan Street.  Special parking spaces are located in the 

Mahan Street parking area.  In compliance with the Americans with Disabilities Act, the City of Port 

Lavaca will provide for reasonable accommodations for persons attending  meetings. To better serve you, 

requests should be received 24 hours prior to the meetings.  Please contact City Secretary Mandy Grant 

at (361) 552-9793 Ext. 230 for assistance. 
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COMMUNICATION

SUBJECT: Minutes of February 14, 2022 Regular Meeting

__________________________________________________________________

INFORMATION:
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CITY COUNCIL REGULAR MEETING 
Monday, February 14, 2022 at 6:30 PM 

City Council Chambers | 202 N. Virginia Street, Port Lavaca TX 77979 

MINUTES 
 
STATE OF TEXAS  § 
COUNTY OF CALHOUN § 
CITY OF PORT LAVACA § 
 
 On this the 14th day of February, 2022, the City Council of the City of Port Lavaca, Texas, 
convened in a regular session at 6:30 p.m. at the regular meeting place in Council Chambers at City Hall, 
202 North Virginia Street, Port Lavaca, Texas, with the following members in attendance: 
 
I. ROLL CALL 
 Jack Whitlow     Mayor 
 Jerry Smith     Councilman, District 1 

Tim Dent     Councilman, District 2 
Allen Tippit     Councilman, District 3 
Rosie G. Padron    Councilwoman, District 4, Mayor Pro Tem 
Jim Ward     Councilman, District 5 

 Ken Barr     Councilman, District 6 
 
And with the following absent: 
 
None 
 
Constituting a quorum for the transaction of business, at which time the following business was transacted: 
 
II. CALL TO ORDER 

• Mayor Whitlow called the meeting to order at 6:36p.m. and presided. 
 
III. INVOCATION 

• Councilman Ward gave the invocation. 
 
IV. PLEDGE OF ALLEGIANCE 

• Mayor Whitlow – Pledge of Allegiance. 
 

V. PRESENTATION(S) BY THE MAYOR None 
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VI. COMMENTS FROM THE PUBLIC - Limited to 3 minutes per individual unless permission to speak longer 
is received in advance. You may make public comments as you would at a meeting on Zoom by logging on with your 
computer and/or smart phone as described in the zoom invitation below or on Facebook Live through the comment 
section, which will be monitored and answered. As appropriate. 

 
• Mayor asked for comments from the public and the following spoke: 

o Jesse G. Cortez, 1503 eon Dr., Port Lavaca, TX, commented on drainage and speed limit 
violations in Alamo Heights subdivision (3rd Street, Leon Dr. and Shofner Street) 

 
VII. CONSENT AGENDA - Council will consider/discuss the following items and take any action 

deemed necessary 
 

A. Minutes of January 10, 2022 Regular Meeting 
B. Minutes of January 31, 2022 Special and Workshop 
C. Payment of Invoices Exceeding $1,500 
D. Receive monthly Financial Highlight Report 
E. Consider 4th Quarterly Investment Report ending December 31, 2021 
F. Consider Resolution No. R-021422-1 to approve Annual Review of the City of Port 

Lavaca’s Investment Policy and Strategy 
G. Consider Amendments to the City of Port Lavaca’s Purchasing Policy and Procedures 

proposed by the City Finance and Investment Committee 
H. Consider Gonzalez final plat located on Henry Barber Way, legal description is A0137 

Samuel Shupe, part of tract 1, being 12.449 acres and PIN #14186 
 
Motion made by Councilman District 6 Barr 
 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF PORT 
LAVACA, TEXAS: 
 

THAT, in accordance with recommendation of staff, Council hereby approves all consent agenda 
items as listed: 
 
Seconded by Councilman District 5 Ward 
 
Voting Yea: 
Councilman District 1 Smith, Councilman District 2 Dent, Councilman District 3 Tippit, Councilwoman 
District 4 (Mayor Pro Tem) Padron, Councilman District 5 Ward, Councilman District 6 Barr 
 

VIII. ACTION ITEMS - (Council will consider/discuss the following items and take any action 
deemed necessary) 

 
1. Consider Resolution No. R-021422-2 of the City of Port Lavaca, Texas for Intent to Establish 

the Property Assessed Clean Energy (PACE) Program.  Presenter is Jessica Carpenter 
 
Motion made by Councilman District 1 Smith 
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WHEREAS, The 83rd Regular Session of the Texas Legislature enacted the Property Assessed Clean 
Energy Act, Texas Local Government Code Chapter 399 (the “PACE Act”), which allows the governing 
body of a local government, including a City or County, to designate an area of the territory of the local 
government as a region within which an authorized representative of a local government and the record 
owners of commercial, industrial, and large multifamily residential (5 or more dwelling units) real 
property may enter into written contracts to impose assessments on the property to repay the financing by 
the owners of permanent improvements fixed to the property intended to decrease water or energy 
consumption or demand; and 
 
WHEREAS, the installation or modification by property owners of qualified energy or water saving 
improvements to commercial, industrial, and large multifamily residential real property in the City will 
further the goals of energy and water conservation without cost to the public; and 
 
WHEREAS, the City Council finds that financing energy and water conserving projects through 
contractual assessments (“PACE financing”) furthers essential government purposes, including but not 
limited to, economic development, reducing energy consumption and costs, and conserving water 
resources; and 
 
WHEREAS, the City Council, subject to the public hearing scheduled as provided below, at which the 
public may comment on the proposed program and the report issued contemporaneously with this 
resolution, finds that it is convenient and advantageous to establish a program under the PACE Act and 
designate the entire geographic area within the City’s jurisdiction as a region within which a designated 
City authorized representative and the record owners of qualified real property may enter into PACE 
financing agreements: 
 

NOW THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF PORT 
LAVACA, TEXAS: 
 
The Recitals to this Resolution are true and correct and are incorporated into this Order for all purposes. 
The City hereby adopts this Resolution of Intent and finds that financing qualified projects through 
contractual assessments pursuant to the PACE Act is a valid public purpose. 
 
The City intends to make contractual assessments to repay PACE financing for qualified energy or water 
conserving projects available to owners of commercial, industrial, and large multifamily residential real 
property. The program is to be called the City of Port Lavaca Property Assessed Clean Energy Program 
(“Port Lavaca PACE”). 
 
The following types of projects are qualified projects for PACE financing that may be subject to such 
contractual assessments: Projects that (a) involve the installation or modification of a permanent 
improvement fixed to privately owned commercial, industrial, or residential real property with five (5) or 
more dwelling units, and (b) are intended to decrease energy or water consumption or demand, including 
a product, device, or interacting group of products or devices on the customer’s side of the meter that uses 
energy technology to generate electricity, provide thermal energy, or regulate temperature. 
 
An assessment may not be imposed to repay the financing of facilities for undeveloped lots or lots 
undergoing development at the time of the assessment or the purchase or installation of products or devices 
not permanently fixed to real property. 
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The boundaries of the entire geographic area within the City’s jurisdiction, including its extraterritorial 
jurisdiction, are the boundaries of the region where PACE financing and assessments can occur. 
 
Financing for qualified projects under the PACE program will be provided by qualified third-party lenders 
chosen by the owners. Such lenders will execute written contracts with the City’s authorized representative 
to service the assessments, as required by the PACE Act.  The contracts will provide for the lenders to 
determine the financial ability of owners to fulfill the financial obligations to be repaid through 
assessments, advance the funds to owners on such terms as are agreed between the lenders and the owners 
for the installation or modification of qualified projects, and service the debt secured by the assessments, 
directly or through a servicer, by collecting payments from the owners pursuant to contracts executed 
between the lenders and the owners. The lender contracts will provide that the City will maintain and 
continue the assessments for the benefit of such lenders and enforce the assessment lien for the benefit of 
a lender in the event of a default by an owner. The City will not, at this time, provide financing of any sort 
for the PACE program. 
 
The City will contract with Texas PACE Authority, a qualified non-profit organization to be the 
independent third-party Authorized Representative. The City will consult with the County Tax 
Assessor/Collector for Calhoun County. 
 
The report on the proposed PACE program prepared as provided by Tex. Local Gov’t Code Sec. 399.009, 
is available for public inspection on the City’s Internet website and in the office of the at 202 N. Virginia 
Street, Port Lavaca, Texas 77979 and is incorporated in this resolution and made a part hereof for all 
purposes. The City Council will hold a public hearing on the proposed PACE program and report on the 
14th day of March, 2022 at 6:30 p.m. in the Council Chambers at City Hall, 202 N. Virginia Street, Port 
Lavaca, Texas 77979. 
 
Seconded by Councilman District 5 Ward 
 
Voting Yea: 
Councilman District 1 Smith, Councilman District 2 Dent, Councilman District 3 Tippit, Councilwoman 
District 4 (Mayor Pro Tem) Padron, Councilman District 5 Ward, Councilman District 6 Barr 
 
2. Consider agreement between the City of Port Lavaca and the Calhoun County YMCA for 

operation of the Municipal Swimming Pool from April 01, 2022 to September 30, 2022. 
Presenter is Jody Weaver 

 
Michele Morales, Executive Director of the Calhoun County YMCA, was in attendance and addressed 
Council.  She advised there was a typo on Exhibit A showing the hours of operation as beginning at 11:00 
p.m. and the correct time is at 11:00 a.m.  The pool will always close by 6:00 p.m.  Morales also advised 
Council that the rate of pay for the Lifeguards would be raised $1.00 per hour.  She said this is not part of 
the contract; however, she wanted to keep Council informed. 
 
Motion made by Councilman District 6 Barr 
 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF PORT 
LAVACA, TEXAS: 
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THAT, in accordance with recommendation of staff, Council hereby approves agreement between 
the City of Port Lavaca and the Calhoun County YMCA for operation of the Municipal Swimming Pool 
from April 01, 2022 to September 30, 2022. 
 

BE IT FURTHER RESOLVED that the Mayor is hereby authorized to execute all instruments 
necessary to effect such agreement. 
 
Seconded by Councilman District 5 Ward 
 
Voting Yea: 
Councilman District 1 Smith, Councilman District 2 Dent, Councilman District 3 Tippit, Councilwoman 
District 4 (Mayor Pro Tem) Padron, Councilman District 5 Ward, Councilman District 6 Barr 
 
3. Consider request of Mike Bender from The Cowboy Fellowship of Port Lavaca Church for 

the use of Bayfront Peninsula Park Pavilion for an Easter Sunday Service on April 17, 2022 
from 6:00 a.m. to 12:00 p.m. and waive any fees associated with the event.  Presenter is 
Mandy Grant 

 
Motion made by Councilman District 5 Ward 
 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF PORT 
LAVACA, TEXAS: 
 

THAT, in accordance with recommendation of staff, Council hereby approves request of Mike 
Bender from The Cowboy Fellowship of Port Lavaca Church for the use of Bayfront Peninsula Park 
Pavilion for an Easter Sunday Service on April 17, 2022 from 6:00 a.m. to 12:00 p.m. and waive any fees 
associated with the event. 
 
Seconded by Councilman District 6 Barr 
 
Voting Yea: 
Councilman District 1 Smith, Councilman District 2 Dent, Councilman District 3 Tippit, Councilwoman 
District 4 (Mayor Pro Tem) Padron, Councilman District 5 Ward, Councilman District 6 Barr 
 
4. Receive quarterly report from the Police Department for the newly formed Mental Health 

Peace Officer position.  Presenter is Clinton Wooldridge 
 
Calvin Wooldridge, Mental Health Peace Officer for the Police Department presented a quarterly report 
to City Council. 
 
No action necessary and none taken. 
 
5. Receive annual report from the Police Department for Racial Profiling.  Presenter is Colin 

Rangnow 
 
Police Chief Rangnow presented the annual Racial Profiling Report to City Council. 
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No Action necessary and none taken. 
 
6. Consider request of Our Lady of the Gulf Catholic Church to host a walking procession on 

“Good Friday”, April 15, 2022, from 10:00 a.m. to 1:00 p.m., assistance with traffic control 
from the Police Department and waive any fees associated with the event.  Presenter is 
Mandy Grant 

 
Motion made by Councilman District 1 Smith 
 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF PORT 
LAVACA, TEXAS: 
 

THAT, in accordance with recommendation of staff, Council hereby approves request of Our Lady 
of the Gulf Catholic Church to host a walking procession on “Good Friday”, April 15, 2022, from 10:00 
a.m. to 1:00 p.m., assistance with traffic control from the Police Department and waive any fees associated 
with the event. 
 
Seconded by Councilman District 5 Ward 
 
Voting Yea: 
Councilman District 1 Smith, Councilman District 2 Dent, Councilman District 3 Tippit, Councilwoman 
District 4 (Mayor Pro Tem) Padron, Councilman District 5 Ward, Councilman District 6 Barr 
 
7. Consider purchase of a Remote-Controlled (RC) Mower for the Streets Department.  

Presenter is Wayne Shaffer 
 
Motion made by Councilman District 2 Dent 
 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF PORT 
LAVACA, TEXAS: 
 

THAT, Council hereby tables this agenda item until the next regular scheduled meeting. 
 
Seconded by Councilman District 1 Smith 
 
Voting Yea: 
Councilman District 1 Smith, Councilman District 2 Dent, Councilman District 3 Tippit, Councilwoman 
District 4 (Mayor Pro Tem) Padron, Councilman District 5 Ward, Councilman District 6 Barr 
 
8. Consider amendment to the Professional Services agreement of Rawley McCoy and 

Associates (RMA), PLLC for the City Hall Renovations Project.  Presenter is Jody Weaver 
 
Interim City Manager Weaver reminded Council that $280,000.00 was budgeted this year for 
renovations to City Hall.  She said that  Rawley McCoy and Associates (RMA), PLLC had been 
contracted for a fee of 9% of the estimated cost of the scope of work proposed for bid, which was 
$275,000.00 resulting in a $24,750.00 professional services fee. 
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Generally, the scope items include the following: 
• Rework northside storefront for ADA accessibility 
• Rework southside storefront for ADA accessibility 
• Demolish patio concrete block wall and overhead arbor 
• Replace Low windows with architectural panels along south length of west wall 
• Paint ground floor exterior plaster areas 
• Landscaping and irrigation 
• Police Department entry sidewalks 
• Pipe Bollards at PD and North entrance 

(Some of this proposed scope was included with the intent of them being alternate bid items). 
 
Weaver presented a rendering of a conceptual design of the southwest side of City Hall (Virginia Street 
and Railroad) which includes 2 new supporting columns for the existing plaster overhang at the Virginia 
door exit and to complement this overhang, a proposed patio canopy on the north end of the existing 
"garden area" with two matching support columns. The canopy has a standing seam roof with wood 
framing, glulam beam and metal soffit panel. With the addition of these two features to the architectural 
design scope, the estimated construction cost would increase to $316,100.00 and thus RMA’s fee 
would increase to $28,449.00.  Note there are a few additional fees for surveying, windstorm 
certification, and ADA inspection that are not covered in the Architectural fee, which is estimated to 
cost around $7,000.00. 
 
Some of the design scope will be included as alternate bid items, so don't necessarily need to be awarded. 
The question at this point is if Council likes the design of the canopy and the 4 masonry-wrapped steel 
columns and would like to move forward with the design of these elements for bid.  This will add 
$3,699.00 to the Architectural fee and bring the estimated construction costs of the scope being bid to 
$316,100.00. 
 
Staff recommends authorizing the additional architectural fees to design for an estimated scope of 
$316,100.00.  There is no need to authorize any additional funds at this time until the project is bid. 
However, with this authorization, it is likely that additional general fund dollars will be needed, 
particularly if the decision is to award the base bid and alternates. 
 
Motion made by Councilman District 2 Dent 
 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF PORT 
LAVACA, TEXAS: 
 

THAT, in accordance with recommendation of staff, Council hereby approves amendment to the 
Professional Services agreement of Rawley McCoy and Associates (RMA), PLLC for the City Hall 
Renovations Project to include the two (2) columns and exclude the extra canopy.  The additional 
Architectural fee is not to exceed $3,700.00. 
 
Seconded by Councilman District 3 Tippit 
 
Voting Yea: 
Councilman District 1 Smith, Councilman District 2 Dent, Councilman District 3 Tippit, Councilwoman 
District 4 (Mayor Pro Tem) Padron, Councilman District 5 Ward, Councilman District 6 Barr 
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9. Consider first reading of an Ordinance (G-1-22) of the City of Port Lavaca regulating the 

speed of vehicles in, along, and upon those streets located within the confines of the listed 
residential subdivisions; establishing the rate of speed in and upon such streets in such 
subdivisions; prescribing penalties; repealing all ordinances in conflict herewith; and 
providing an effective date. Presenter is Jody Weaver 

 
Motion made by Councilman District 2 Dent 
 

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF PORT 
LAVACA, TEXAS: 
 

THAT, in accordance with recommendation of staff, Council hereby approves the first reading of 
an Ordinance (G-1-22) to include speed limits on Piekert Subdivision, addition of codification and penalty 
clauses and correct some typos. 
 
Seconded by Councilman District 3 Tippit 
 
Voting Yea: 
Councilman District 1 Smith, Councilman District 2 Dent, Councilman District 3 Tippit, Councilwoman 
District 4 (Mayor Pro Tem) Padron, Councilman District 5 Ward, Councilman District 6 Barr 
 
10. Consider recommendation of the Planning Board for approval of a conceptual boat storage 

business to be located on Alcoa Drive. The legal description is A0137 Samuel Shupe, Tract 
PT 3, being 28.546 acres within the city limits of Port Lavaca, Texas.  Presenter is Jessica 
Carpenter 

 
Development Services Director Carpenter advised Council that the applicant, Joshua Wagner, is proposing 
a boat storage business to be located on Alcoa Drive.  The site location is currently not platted and is 
vacant land.  This boat storage business may have a maximum of 300 units depending on the level of 
demand.  The boat storage facility will be fenced and gated to provide security and ensure the safety to 
the customers.  The facility will have asphalt and concrete with approved drain systems.  There will also 
be a wash station for the customers to clean their boats. 
 
The Future Land Use map designates this parcel as Commercial and Multi-family.  The proposed boat 
storage use would be in compliance with the Future Land Use map.  The proposed boat storage will 
support many aspects highlighted as goals and objective in the Comprehensive plan. (Pg. 147 
Comprehensive Plan). 
 
The Planning Board and staff recommend approval of this request. 
 
Motion made by Councilman District 2 Dent 
 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF PORT 
LAVACA, TEXAS: 
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THAT, in accordance with the recommendation of the Planning Board and staff, Council hereby 
approves request of Joshua Wagner for a conceptual boat storage business to be located on Alcoa Drive. 
The legal description is A0137 Samuel Shupe, Tract PT 3, being 28.546 acres within the city limits of 
Port Lavaca, Texas. 
 
Seconded by Councilman District 5 Ward 
 
Voting Yea: 
Councilman District 1 Smith, Councilman District 2 Dent, Councilman District 3 Tippit, Councilwoman 
District 4 (Mayor Pro Tem) Padron, Councilman District 5 Ward, Councilman District 6 Barr 
 
RECESS: 
Mayor Whitlow announced commencement of recess at 8:18 p.m. 
 
Mayor Whitlow announced conclusion of recess at 8:31 p.m. 
 
11. Consider recommendation of the Planning Board for approval of a conceptual high density 

residential area for multifamily apartment complex development. To be located to the north 
of Parker Road on Broadway Street to Tiney Browning Boulevard.  Presenter is Jessica 
Carpenter 

 
Development Services Director Carpenter advised Council that the applicant, Jeff Beckler, Assistant VP 
of Development for Zimmerman Properties, LLC, is proposing a multifamily apartment complex. The 
general site location is currently not platted and is vacant land.  The preliminary density is anticipated to 
be 60 units.  This is contingent upon if the developer is awarded a Texas Department of Housing and 
Community Affairs (TDHCA) Grant to fund the development of the proposed apartment complex. 
 
The applicant is  proposing 60 units of workforce housing for Port Lavaca.  It will be a mix of 2- and 3-
bedroom units and 50 of the 60 units will be at or below 60% Average Median Income (AMI) for Calhoun 
County.  The remaining 10 will be market rate units.  They will hit a number of income bands for the 
citizens, which really gives flexibility for all employment.  All residents will be required to prove income, 
employment, and credit and criminal background checks.  This is not a Section 8 property.  Amenities 
include washer/dryer in each unit, dishwasher in each unit, fitness center, library, computer access, 
community area, clubhouse, tot lot for kids with a playground, BBQ area, etc. 
 
The Planning Board and staff recommend approval of this request. 
 
Motion made by Councilman District 5 Ward 
 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF PORT 
LAVACA, TEXAS: 
 

THAT, in accordance with recommendation of the Planning Board and staff, Council hereby 
approves request of Jeff Beckler, Assistant VP of Development for Zimmerman Properties, LLC, for a 
conceptual high density residential area for multifamily apartment complex development.  To be located 
to the north of Parker Road on Broadway Street to Tiney Browning Boulevard. 
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Seconded by Councilman District 1 Smith 
 
Voting Yea: 
Councilman District 1 Smith, Councilman District 2 Dent, Councilman District 3 Tippit, Councilwoman 
District 4 (Mayor Pro Tem) Padron, Councilman District 5 Ward, Councilman District 6 Barr 
 
12. Consider Resolution No. R-021422-3 for support for the application of the Lavaca Bay 

Apartments as an affordable rental housing development..  Presenter is Jessica Carpenter 
 
Motion made by Councilman District 5 Ward 
 
WHEREAS, ZP Lavaca Bay Apartments, LP has proposed a development for affordable rental housing 
at southwest corner of Tiney Browning Blvd. and Broadway Street named Lavaca Bay Apartments in the 
City of Port Lavaca and 
 
WHEREAS, ZP Lavaca Bay Apartments, LP has communicated that it intends to submit an application 
to the Texas Department of Housing and Community Affairs (“TDHCA”) for 2022 Housing Tax Credits 
for Lavaca Bay Apartments  
 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF PORT 
LAVACA, TEXAS: 
 

THAT, as provided for in 10 TAC §11.3(c), it is expressly acknowledged and confirmed that the 
City of Port Lavaca has more than twice the state average of units per capita supported by Housing Tax 
Credits or Private Activity Bonds and 
 

BE IT FURTHER RESOLVED, that the City of Port Lavaca hereby supports the proposed Lavaca 
Bay Apartments, and confirms that its governing body has voted specifically to approve the construction 
or rehabilitation of the Development and to authorize an allocation of Housing Tax Credits for the 
Development pursuant to Tex. Gov’t Code §2306.6703(a)(4), and 
 

BE IT FURTHER RESOLVED that for and on behalf of the City Council, Jack Whitlow, 
Mayor is hereby authorized, empowered, and directed to certify this resolution to the Texas 
Department of Housing and Community Affairs (TDHCA). 
 
Seconded by Councilman District 6 Barr 
 
Voting Yea: 
Councilman District 1 Smith, Councilman District 2 Dent, Councilman District 3 Tippit, Councilwoman 
District 4 (Mayor Pro Tem) Padron, Councilman District 5 Ward, Councilman District 6 Barr 
 
13. Consider recommendation of the Planning Board for approval of a conceptual T-Mobile 

cellular phone store and a Starbucks café with a drive-thru. To be generally located north of 
Travis Street and south of Tiney Browning Boulevard on SH 35 N.  Presenter is Jessica 
Carpenter 
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Development Services Director Carpenter advised Council that the applicant is proposing to open a T-
Mobile cellular phone store and a Starbucks café with a drive-thru.  The site location is adjacent to the 
White Oak strip mall development, south of Murphy’s fuel station, north of the La Quinta hotel, and west 
of Walmart.  The plat for this location to be developed is ready for signatures and recording. 
 
The Future Land Use map designates this parcel as Commercial; therefore, this proposed business is 
compliant. 
 
The Planning Board and staff recommend approval of this request. 
 
Motion made by Councilman District 6 Barr 
 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF PORT 
LAVACA, TEXAS: 
 

THAT, in accordance with recommendation of the Planning Board and staff, Council hereby 
approves a conceptual T-Mobile cellular phone store and a Starbucks café with a drive-thru. To be 
generally located north of Travis Street and south of Tiney Browning Boulevard on SH 35 N. 
 
Seconded by Councilman District 5 Ward 
 
Voting Yea: 
Councilman District 1 Smith, Councilman District 2 Dent, Councilman District 3 Tippit, Councilwoman 
District 4 (Mayor Pro Tem) Padron, Councilman District 5 Ward, Councilman District 6 Barr 
 
14. Announcement by Mayor that City Council will retire into closed session: 
 

• For consultation with City Attorney on matters in which the duty of the Attorney to the 
City Council under the Texas Disciplinary Rules of Professional Conduct of the State Bar 
of Texas clearly conflicts with the Open Meetings Act (Title 5, Chapter 551, Section 
551.071(2) of the Texas Government Code).  Presenter is Mayor Whitlow 

 
Mayor Whitlow announced that Council would retire into closed session at 8:41 p.m.  
 
15. Return to Open Session and take any action deemed necessary with regard to matters in 

closed session.  Presenter is Mayor Whitlow 
 
Mayor Whitlow announced that Council was back in open session at 9:55 p.m. 
 
No action necessary and none taken. 
 
IX. ADJOURNMENT 
 
Mayor asked for motion to adjourn. 
 
Motion made by Councilman District 6 Barr, Seconded by Councilman District 1 Smith 
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Voting Yea: 
Councilman District 1 Smith, Councilman District 2 Dent, Councilman District 3 Tippit, Councilwoman 
District 4 (Mayor Pro Tem) Padron, Councilman District 5 Ward, Councilman District 6 Barr 
 
Meeting adjourned at 9:56 p.m. 
 
 These minutes were approved on March 14, 2022. 
 

ATTEST:   
  Jack Whitlow, Mayor 
   
Mandy Grant, City Secretary   

 
 

18

Section VII. Item #A.



COMMUNICATION

SUBJECT: Minutes of February 28, 2022 Special Meeting

__________________________________________________________________

INFORMATION:

19

Section VII. Item #B.



Port Lavaca, TX CITY COUNCIL SPECIAL MEETING February 28, 2022 
 

 
 

Page 1 of 3 
 

 

CITY COUNCIL SPECIAL MEETING 
Monday, February 28, 2022 at 5:30 PM 

City Hall located at 202 N. Virginia Street in Port Lavaca, Texas 77979 

MINUTES 
 
STATE OF TEXAS  § 
COUNTY OF CALHOUN § 
CITY OF PORT LAVACA § 
 
 On this the 28th day of February, 2022, the City Council of the City of Port Lavaca, Texas, 
convened in a special meeting at 5:30 p.m. at the regular meeting place in Council Chambers at City Hall, 
202 North Virginia Street, Port Lavaca, Texas, with the following members in attendance: 
 
I. ROLL CALL 
 Jack Whitlow     Mayor 
 Allen Tippit     Councilman, District 3 

Rosie G. Padron    Councilwoman, District 4, Mayor Pro Tem 
Jim Ward     Councilman, District 5 

 Ken Barr     Councilman, District 6 
 
And with the following absent: 
 
 Jerry Smith     Councilman, District 1 

Tim Dent     Councilman, District 2 
 
Constituting a quorum for the transaction of business, at which time the following business was transacted: 
 
II. CALL TO ORDER 
 

• Mayor Whitlow called the meeting to order at 5:32 p.m. and presided. 
 
III. COMMENTS FROM THE PUBLIC - Comments will be limited to three (3) Minutes 

per individual unless permission to speak longer is received in advance 
 

• Mayor asked for comments from the public and there were none. 
 
IV. ACTION ITEMS - Council will consider/discuss the following items and take any action 

deemed necessary 
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1. Consider Resolution No. R-022822-1 for support of the adoption and approval of the 
Teva and Endo/Par Texas State-Wide Opioid settlements as set forth in 
Exhibits.  Presenter is Anne Marie Odefey   

 
Motion made by Councilman District 6 Barr,  
 
 BE IT REMEMBERED, at a regular meeting of the City Council of the City of Port Lavaca, 
Texas, held on the 13th day of December, 2021, the following Resolution was adopted:  
 
 WHEREAS, the City of Port Lavaca previously approved and participated in Agreement entitled 
Texas Opioid Abatement Fund Council and Settlement Allocation Term Sheet (hereafter, the Texas 
Term Sheet) approving the allocation of any and all opioid settlement funds within the State of Texas. 
The Texas Term Sheet is attached hereto as Exhibit “A”; and  
 
 WHEREAS, two more Defendants (per the definition in prior Resolution) have negotiated 
settlements, namely, Teva and Endo/Par;  
 
 WHEREAS, Special Counsel and the State of Texas have recommended that the City Council of 
the City of Port Lavaca support the adoption and approval of the Teva and Endo/Par Settlements.  
 
 NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF PORT 
LAVACA:  
 

1. Support the adoption and approval the settlements with Teva and Endo/Par; and,  
 

2. Make the same findings made in the adoption of the Texas Term Sheet; and,  
3. Authorize the Mayor of the City of Port Lavaca to Sign the Texas Subdivision and Special 

District Election and Release Form for the Texas Teva and Endo/Par settlements as set forth 
as Exhibit “A” attached hereto. 

Seconded by Councilman District 5 Ward. 
 
Voting Yea:  
 
Councilman District 3 Tippit, Councilwoman District 4 (Mayor Pro Tem) Padron, Councilman District 5 
Ward, Councilman District 6 Barr 
 
 
V. ADJOURN SPECIAL MEETING 
 
Mayor asked for motion to adjourn. 
 
Motion made by Councilman District 5 Ward, Seconded by Councilman District 6 Barr. 
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Voting Yea:  
 
Councilman District 3 Tippit, Councilwoman District 4 (Mayor Pro Tem) Padron, Councilman District 5 
Ward, Councilman District 6 Barr 
 
Meeting adjourned at 8:04 p.m. 
 
 These minutes were approved on March 14, 2022. 
 
 

ATTEST:   
  Jack Whitlow, Mayor 
   
Lorena Perez-Diaz, 
Assistant City Secretary 
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is Raquel Morales

__________________________________________________________________

INFORMATION:

43

Section VIII. Item #1.



 

 

 

 

 

 

 

 

 

 

 

 

 

 

44

Section VIII. Item #1.



COMMUNICATION

SUBJECT: Conduct Public Hearing for intent of the City of Port Lavaca to establish the 

Property Assessed Clean Energy (PACE) Program.  Presenter is Jody Weaver

__________________________________________________________________

INFORMATION:

45

Section VIII. Item #2.



 

 

 

 

 

 

 

 

 

 

 

 

 

 

46

Section VIII. Item #2.



COMMUNICATION
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 CITY OF PORT LAVACA 

 
 

MEETING:   March 14, 2022 
 
DATE:  3.9.2022 
 
TO:   HONORABLE MAYOR AND CITY COUNCIL MEMBERS 
 
FROM:  JESSICA CARPENTER, DEVELOPMENT SERVICES DIRECTOR 
 
SUBJECT: Hold a Public Hearing to consider and discuss Resolution R-021422-1, to 

establish the City of Port Lavaca Property Assessed Clean Energy Program 
(Port Lavaca PACE  Program). 

 
 
This is a public hearing for comments and questions from the public regarding the PACE program. 
The PACE program is being presented with the second resolution, Resolution R-031422-1, to 
establish the Port Lavaca Pace Program. Pace has been adopted by the state as The Texas PACE 
Act, Chapter 399 of the Local Government Code.  

Resolution No. R-021422-2 of the City’s Intent for PACE was approved by the City Council on 
February 14, 2022. 
 
Chapter 399 program requirement for adopting the PACE program is to post the PACE report with 
exhibits on the City website. The city of Port Lavaca has had the PACE report with exhibits on the 
city website for the last month to ensure our public has the time to review the PACE report to ask 
any questions or make comments for the public hearing for PACE. 
 
The city has a developer proposing to implement the PACE program for his new residential 
housing development adjacent to the existing Sea Greens workforce housing development. 

This seems like a new opportunity for developers, and staff views this as a positive funding 
program. The success of this funding for developments that meet the PACE criteria prove to be a 
progressive improvement to Port Lavaca for infrastructure and energy for our growing community. 
It is not often new funding streams emerge for developers and investors with a progressive element 
to incentivize the green energy and efficiency improvements. The green energy, standard energy, 
and water efficiency improvement criteria seems to be a positive step in development funding 
elements required under PACE. 

A PACE summary and link to the PACE website: 
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https://www.texaspaceauthority.org/local-governments/ 
 
Texas Property Assessed Clean Energy (TX-PACE) is a voluntary program that creates jobs, 
improves the environment, and saves Texas companies money on their utility bills. Local 
governments across the state are taking advantage of the Texas PACE statute and establishing 
programs to further provide quality and valuable services to their constituencies, stakeholders, and 
taxpayers. 
 
The Texas PACE Act, Chapter 399 of the Local Government Code, is a local adoption model. The 
Texas “PACE in a Box” model was created by over 130 PACE stakeholders to facilitate a 
consistent, user-friendly approach to TX-PACE design and implementation. The model has been 
unanimously adopted by every local government establishing a TX-PACE program in Texas. 
 
The model plug and play program contains consumer protection underwriting and technical best 
practices and model documents. “PACE in a Box” has minimal impact on government staff, adds 
no additional cost to the general taxpayer or burden to the treasury, and is administered by a 
nonprofit that does not compete with the private sector. Texas PACE Authority administers the 
uniform “PACE in a Box” model as a public service on behalf of local governments and is funded 
through user fees and grants. 
 
PACE is 100% financing for energy and water efficiency improvements to industrial, commercial, 
multi-family residential, and non-profit buildings. PACE is essentially a long-term (typically 10-
20 year), low-cost loan for such improvements as: 

• HVAC modification or 
replacement 

• Light fixture modifications such  
            as LED 

• Solar panels 
• High-efficiency windows or doors 

• Automated energy control 
systems 

• Insulation, caulking, weather-
stripping or air sealing 

• Water use efficiency 
improvements 

• Energy- or water-efficient 
manufacturing processes 
and/or equipment 

• Solar hot water 
• Gray water reuse 
• Rainwater collection system 

 
Attachments: 
 

• Resolution R-031422-1 
• Report Required by Sec. 399.009 for PACE Program 
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To Establish a PACE Program 

RESOLUTION NO. R-031422-1 
 

A RESOLUTION OF THE CITY OF PORT LAVACA, TEXAS TO ESTABLISH 
A PROPERTY ASSESSED CLEAN ENERGY (PACE) PROGRAM; PACE HAS 
BEEN ADOPTED AS THE TEXAS PACE ACT, IN ACCORDANCE WITH 
CHAPTER 399 OF THE TEXAS LOCAL GOVERNMENT CODE. 

 
 WHEREAS, the 83rd Regular Session of the Texas Legislature enacted the Property 
Assessed Clean Energy Act, Texas Local Government Code Chapter 399 (the “PACE Act”), which 
allows the governing body of a local government, including a City or County, to designate an area 
of the territory of the local government as a region within which an authorized representative of a 
local government and the record owners of commercial, industrial,  and large multifamily 
residential (5 or more dwelling units) real property may enter into written contracts to impose 
assessments on the property to repay the financing by the owners of permanent improvements 
fixed to the property intended to decrease energy or water consumption or demand;  
 
 WHEREAS, the installation or modification by property owners of qualified energy or 
water saving improvements to commercial, industrial, and large multifamily residential real 
property in the City of Port Lavaca, Texas will further the goals of energy and water conservation 
without cost to the public;   

 
 WHEREAS, the City Council finds that third-party financing of energy and water 
conserving projects through contractual assessments maintained by the City (“PACE financing”) 
furthers essential government purposes, including but not limited to, economic development, 
reducing energy consumption and costs, conserving water resources, and reducing greenhouse gas 
emissions;  
 
 WHEREAS, the City Council adopted a Resolution of Intent to establish a PACE program 
for City on February 14, 2022, including a reference to the report on the proposed program 
prepared as required by Section 399.009 of the PACE Act and made the report available to the 
public on the City’s website and for inspection in the City Manager’s office;  
 
 WHEREAS, The City Council finds that the administration of the PACE program by a 
qualified non-profit organization as an independent third-party Authorized Representative 
contracted by the City and compensated by application and administration fees paid by the 
participating property owners, will enable the program to be administered without use of City 
resources, will assure the objectives of impartiality and confidentiality of owner information, and 
will be convenient and advantageous to the City;  
 
 WHEREAS, the City Council also finds that because no City funds will be expended for 
PACE financing of the Authorized Representative’s services, the selection of such an independent 
third-party Authorized Representative is not subject to the Professional Services Procurement Act 
or other City purchasing requirements; and 
 

WHEREAS, the City Council held a public hearing on March 14, 2022 at 6:30 p.m. in the 
in the Council Chambers at City Hall, 202 n. Virginia Street, Port Lavaca, Texas 77979, at which 
the public hearing could comment on the proposed program, including the report available for 
public inspection as mentioned above and as required by Section 399.008(a)(2):  
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NOW THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF 
PORT LAVACA, TEXAS: 
 

1. Recitals.  The recitals to this Resolution are true and correct and are incorporated into 
this resolution for all purposes. 

 
2. Establishment of Program.  The City hereby adopts this Resolution Establishing the 

City of Port Lavaca Property Assessed Clean Energy Program (“Port Lavaca 
PACE”), herein called “the Program,” and finds that financing qualified projects 
through contractual assessments pursuant to the PACE Act is a valid public purpose 
and is convenient and advantageous to the City and its citizens. 

 
3. Contractual Assessments.  The City will, at the property owner’s request, impose 

contractual assessments on the property to repay PACE financing for qualified energy 
and water conserving projects available to owners of privately owned commercial, 
industrial, and large multifamily property. 

 
4. Qualified Projects.  The following types of projects are qualified projects for PACE 

financing that may be subject to such contractual assessments: 
 

Projects that (a) involve the installation or modification of a permanent improvement 
fixed to privately owned commercial, industrial, or residential real property with five 
(5) or more dwelling units, and (b) are intended to decrease energy or water 
consumption or demand, including a product, device, or interacting group of products 
or devices on the customer’s side of the meter that uses energy technology to generate 
electricity, provide thermal energy, or regulate temperature. 

 
An assessment may not be imposed to repay the financing of facilities for 
undeveloped lots or lots undergoing development at the time of the assessment or the 
purchase or installation of products or devices not permanently fixed to real property.  

 
5. Region.  The boundaries of the entire geographic area within the City’s jurisdiction, 

including its extraterritorial jurisdiction, are included in the boundaries of the region 
where PACE financing and assessments can occur. 

 
6. Third- Party Financing.  Financing for qualified projects under the Program will be 

provided by qualified third-party lenders chosen by the owners.  Such lenders will 
execute written contracts with the Authorized Representative to service the debt 
through assessments, as required by the PACE Act.  The contracts will provide for 
the lenders to determine the financial ability of owners to fulfill the financial 
obligations to be repaid through assessments, advance the funds to owners on such 
terms as are agreed between the lenders and the owners for the installation or 
modification of qualified projects, and service the debt secured by the assessments, 
directly or through a servicer, by collecting payments from the owners pursuant to 
financing documents executed between the lenders and the owners.  The City will 
maintain and continue the assessments for the benefit of such lenders and will enforce 
the assessment lien for the benefit of a lender in the event of a default by an owner.  
The City will not, at this time, provide financing of any sort for the Port Lavaca PACE 
program. 
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7. Authorized Representative.  The City Council will designate Texas PACE Authority, 
a non-profit organization, to act as the Authorized Representative with authority to 
enter into written contracts with the record owners of real property in the City to 
impose assessments pursuant to the PACE Act to repay the financing of qualified 
projects on the owners’ property, to enter into written contracts with the parties that 
provide third-party financing for such projects to service the debts through 
assessments, and to file written notice of each contractual assessment in the real 
property records of Calhoun County, all on behalf of the City. The Authorized 
Representative may. make technical and conforming updates as necessary so long as 
the changes are consistent with the resolution to establish the PACE program and the 
statute.  The City Manager or her designee will be the liaison with the Authorized 
Representative.  

 
8. Enforcement.  The City will enforce the collection of past due assessments and may 

contract with a qualified law firm to assist in collection efforts.  
 
9. Report.  The final report on the Port Lavaca PACE program, prepared in accordance 

with Section 399.009 of the Texas Local Government Code is attached and 
incorporated into this resolution.  The City will post the resolution and report on the 
City’s website. 

 
10. Amendment of Program.  The City Council may amend the Port Lavaca PACE 

Program by resolution.  However, another public hearing is required before the 
Program may be amended to provide for City financing of qualified improvements 
through assessments. 

 
 APPROVED AND ADOPTED by the City Council of the City of Port Lavaca, this 14th 
day March, 2022. 
 
       ___________________________  
       Jack Whitlow, Mayor 
 
_______________________________  ______________________________ 
Jerry Smith, Councilman Dist. #1   Tim Dent, Councilman Dist. #2 
 
_______________________________  ______________________________ 
Allen Tippit, Councilman Dist. #3   Rosie Padron, Councilwoman Dist. #4 
 
_______________________________  ______________________________ 
Jim Ward, Councilman Dist. #5   Kenneth Barr, Councilman Dist. #6 
 
 
ATTEST: 
 
_______________________________ 
Mandy Grant, City Secretary 
 
 
[INSERT FINAL REPORT] 
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REPORT REQUIRED BY TEXAS LOCAL GOVERNMENT CODE SECTION 399.009 
 

FOR PROPOSED PROPERTY ASSESSED CLEAN ENERGY (PACE) PROGRAM 
 

 
This Report is adopted by the City Council for the City of Port Lavaca, Texas (“Local 
Government”) Property Assessed Clean Energy (PACE) Program (the “Program”) in 
accordance with the requirements of the Property Assessed Clean Energy Act (the “PACE 
Act”) as set forth in Texas Local Government Code Chapter 399. 
 
The Local Government and its constituents benefit when older existing buildings are modified 
with new technology and equipment that increases energy efficiency and reduces water 
consumption.  As described in this Report, the Local Government is establishing the commercial 
PACE Program to encourage private sector investment in energy efficiency and water 
conservation.  The PACE Program will be offered to property owners on a strictly voluntary 
basis and will not require the use of any public funds or resources. 
 
Authorized under the PACE Act enacted in 2013, the PACE program is an innovative financing 
program that enables private sector owners of privately owned commercial, industrial, and multi-
family residential properties with five or more dwelling units to obtain low-cost, long-term loans 
to pay for water conservation, energy-efficiency improvements, and renewable energy retrofits.  
PACE loans provide up to 100% financing of all project costs, with little or no up-front out-of-
pocket cost to the owner.  The Local Government has chosen to follow the administrative 
principles, program processes, and model documents of the uniform Texas PACE in a Box 
model program.1  
 
Loans made under the PACE Program will be secured by assessments on the property that are 
voluntarily imposed by the owner.  Assessments may be amortized over the projected life of the 
improvements. The utility cost savings derived from improvements financed with PACE loans 
are expected to equal or exceed the amount of the assessment.  In turn, these improvements are 
able to generate positive cash flow upon installation because the debt service will be less than the 
savings.    
 
PACE assessments are tied to the property and follow title from one owner to the next.  Each 
owner is responsible only for payment of the assessments accruing during its period of 
ownership.  When the property is sold, the payment obligation for the remaining balance of the 
assessment is transferred automatically to the next owner.  As a result, the program will help 
property owners overcome market barriers that often discourage investment in energy efficiency 
and water conservation improvements.   
 

 
1  https://www.keepingpaceintexas.org/pace-in-a-box 
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1. Eligible Properties 
 
The Local Government’s PACE program is a strictly voluntary program. All private sector 
owners of Eligible Properties located within the Local Government’s PACE region may 
participate in PACE financing.  “Eligible Properties” include commercial, industrial, and multi-
family residential properties with five or more dwelling units.  Government, residential2, and 
undeveloped property and property undergoing development at the time of the assessment are 
not Eligible Properties.   
 

2. Qualified Improvements 
 
PACE financing may be used to pay for Qualified Improvements to Eligible Properties. 
“Qualified Improvements” are permanent improvements intended to decrease water or energy 
consumption or demand, including a product, device, or interacting group of products or devices 
on the customer’s side of the meter that use energy technology to generate electricity, provide 
thermal energy, or regulate temperature.  Under the PACE Act, products or devices that are not 
permanently fixed to real property are not considered to be Qualified Improvements. 
 
The following items may constitute Qualified Improvements: 

• High efficiency heating, ventilating and air conditioning (“HVAC”) systems 
• High efficiency chillers, boilers, and furnaces 
• High efficiency water heating systems 
• Energy management systems and controls 
• Distributed generation systems 
• High efficiency lighting system upgrades  
• Building enclosure and envelope improvements 
• Water conservation and wastewater recovery and reuse systems  
• Combustion and burner upgrades  
• Heat recovery and steam traps  
• Water management systems and controls (indoor and outdoor)  
• High efficiency irrigation equipment 

 
3. Benefits of PACE to Property Owners 

 
The PACE program will enable owners of Eligible Properties to overcome traditional barriers to 
capital investments in energy efficiency and water conservation improvements, such as 
unattractive returns on investment, split incentives between landlords and tenants, and 
uncertainty of recouping the investment upon sale of the property.  
 
By financing Qualified Improvements through the program, property owners may achieve utility 
cost savings that exceed the amount of the assessment and reduce their exposure to utility price 
volatility.  As a result, the value of the property will be enhanced, and the owner will only be 
obligated to pay the assessment installments that accrue during its period of ownership of the 
property.  Additionally, by investing in energy efficiency and water conservation with PACE 

 
2  This encompasses single family residential and any multi-family properties with fewer than five units.  
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financing, property owners may also qualify for various rebate, tax credit, and incentive 
programs offered by utility providers and state or federal governmental authorities to encourage 
these types of investments. 
 

4. Benefits of PACE to the Local Government 
 
Among other things, projects financed through PACE will:  
 

• Enable property owners and occupants to save substantial amounts in utility costs, 
• Reduce demand on the electricity grid 
• Mitigate greenhouse gas emissions associated with energy generation 
• Enhance the value and efficiency of existing buildings  
• Boost the local economy by creating new job opportunities and new business 

opportunities for contractors, engineers, commercial lenders, professionals, and 
equipment vendors and manufactures 

• Increase business retention and expansion in the PACE region by enabling cost effective 
energy and water saving updates to existing property 

• Improve productivity through optimized energy usage 
• Support the State’s water conservation plan 
• Better enable the Local Government to meet its water conservation goals 

  
Finally, through the reduction in energy consumption as a result of the PACE program, there will 
be a decreased demand for power resulting in lower emissions from power plants. EPA 
regulations have significant impacts on air quality standards in Texas. Being non-attainment for 
priority pollutants in the Clean Air Act endangers federal transportation funding.  
 
The PACE program requires minimal support from the Local Government. It is designed to be 
self-sustaining.  Furthermore, because the PACE program is tax neutral, it achieves all of the 
benefits listed in this Report without imposing a burden on the Local Government’s general 
fund. 
 
The 84th Texas Legislature added a provision that explicitly shields the Local Government and 
its employees, members of the governing body of a local government, employees of a local 
government, and board members, executives, employees, and contractors of a third party who 
enter into a contract with a local government to provide administrative services for a program 
under this chapter.3   
 

5. The Benefits of PACE to Lenders 
 
PACE loans are attractive to lenders because they are very secure investments. Like a property 
tax lien, the assessment lien securing the PACE loan has priority over other liens on the property. 
Therefore, the risk of loss from non-payment of a PACE loan is low compared to most other 
types of loans. PACE assessments provide lenders with an attractive new product to assist 

 
3  TX. Local Gov’t Code §399.019. In the 85th legislature, HB 2654 clarified that the personal immunity 
provisions apply to all elected officials performing rights and duties under chapter 399 of the Local Government 
Code. 
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existing and new customers in addressing an almost universal pent-up demand for needed 
commercial and industrial property equipment modernization. In order to protect the interests of 
holders of existing mortgage loans on the property, the PACE Act requires their written consent 
to the PACE assessment as a condition to obtaining a PACE loan. 
 

6. The Benefits of PACE to Contractors, Engineers, and Manufacturers 
 

PACE loans provide attractive sources of financing for water and energy saving retrofits and 
upgrades, thereby encouraging property owners to make substantial investments in existing 
commercial and industrial buildings. As a result, PACE will unlock business opportunities for 
contractors, engineers, and manufacturers throughout the commercial and industrial sectors. 
 

7. Administration of the Local Government PACE Program 
 

Under the PACE Act, the establishment and operation of the program are considered to be 
governmental functions.4  The PACE Act further authorizes the Local Government to enter into a 
contract with a third party to provide administrative services for the PACE program (the 
“Authorized Representative”).  The Local Government will delegate administration of the 
PACE program to Texas PACE Authority, a qualified, non-profit organization that can 
administer the program at no cost to the Local Government.  
 
The Authorized Representative’s role is to serve as an extension of the local government staff to 
provide oversight of the program to ensure best practices and consumer protections at the lowest 
possible cost to the property owner in a transparent and ethical manner and to provide education 
and outreach.  
 
The Authorized Representative will be funded by administrative fees paid by the property 
owners establishing a PACE project, charitable grants or other authorized sources of revenue.  
The Authorized Representative will not receive compensation or reimbursement from the Local 
Government.  
   

8. Eligible Lenders  
 
The PACE Act does not set criteria for financial institutions or investors to be PACE lenders. 
The Local Government will follow best practices of other PACE programs and the Texas PACE 
in a Box model program by recommending that lenders be: 

§ Any federally insured depository institution such as a bank, savings bank, savings and 
loan association and federal or state credit union; 

§ Any insurance company authorized to conduct business in one or more states; 
§ Any registered investment company, registered business development company, or a  

Small Business Administration small business investment company; 
§ Any publicly traded entity;  or 
§ Any private entity that: 

o Has a minimum net worth of $5 million; and 

 
4  TX Local Government Code §399.003(b) 
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o Has at least three years’ experience in business or industrial lending or commercial 
real estate lending (including multifamily lending), or has a lending officer that has 
at least three years’ experience in business or industrial lending or commercial real 
estate lending; and 

o Can provide independent certification as to availability of funds; and 
§ All lenders must have the ability to carry out, either directly or through a servicer, the 

bookkeeping and customer service work necessary to manage the assessment accounts. 
 
Any lender can participate in the PACE program as long as it is a financially stable entity with 
the ability to carry out, either directly or through a servicer, the bookkeeping and customer 
service work necessary to manage the assessment accounts.  The property owner, not the Local 
Government or the Authorized Representative, selects the lender.  
 
The Authorized Representative will not guarantee or imply that funding will automatically be 
provided from a third-party lender, imply or create any endorsement of, or responsibility for, any 
lender; or create any type of express or implied favoritism for any eligible lender. 
 

9. Components of the PACE Program 
 

As required under Section 399.009 of the PACE Act, the following describes all aspects of the 
PACE Program:  
 

a. Map of Region.   A map of the boundaries of the region included in the 
program is attached to this Report as Exhibit 1.  The region encompasses the 
Local Government limits, including its extraterritorial jurisdiction.  

 
b. Form Contract with Owner.   A form contract between the Local Government 

and the record owner of the Eligible Property is attached as Exhibit 2.  It 
specifies the terms of the assessment under the PACE program and the financing 
to be provided by an Eligible Lender of the property owner’s choosing. 

  
c. Form Contract with Lender.   A form contract between the Local Government 

and the Eligible Lender chosen by a property owner is attached to this Report as 
Exhibit 3. It specifies the financing and servicing of the debt through 
assessments.   

 
Form Notice of Contractual Assessment Lien.  A form Notice of Assessment Lien 
to be filed by the Local Government with the County Clerk is attached to this 
Report as Exhibit 4. 
 

d. Qualified Improvement.    The following types of projects are qualified 
improvements that may be subject to contractual assessments under the PACE 
program: 

 
Projects that (a) involve the installation or modification of a 
permanent improvement fixed to privately owned commercial, 
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industrial or residential real property with five (5) or more 
dwelling units;5 and (b) are intended to decrease energy or water 
consumption or demand by installing a product, device, or 
interacting group of products or devices on the customer’s side of 
the meter that uses energy technology to generate electricity, 
provide thermal energy, or regulate temperature. 6   

 
A sample list of potential Qualified Improvements appears in Section 2 above.  
 
The PACE program may not be used to finance improvements to undeveloped 
lots or lots undergoing development at the time of the assessment, or for the 
purchase or installation of products or devices not permanently fixed to real 
property.7  
 

e. Authorized Representative.    HB 3187 was signed into law on June 16, 2015.  It 
authorizes the Local Government to delegate administration of the PACE 
program to a third-party “Authorized Representative.” The Local Government 
may delegate all official administrative responsibilities, such as the execution of 
individual contracts with property owners and lenders, to an Authorized 
Representative. This relationship will be monitored and maintained by the City 
Manager or her designee.  

 
f. Project Review.  Track and provide a public overview with savings metrics for 

all PACE projects 
 

g. Plans for Insuring Sufficient Capital8.   Lenders will extend loans to finance 
Qualified Improvements. Financing documents executed between owners and 
lenders will impose a contractual assessment on Eligible Property to repay the 
owner’s financing of the Qualified Improvements.    The lenders will ensure that 
property owners demonstrate the financial ability to fulfill the financial 
obligations to be repaid through contractual assessments.   

  
h. No Use of Bonds or Public Funds.   The Local Government does not intend to 

issue bonds or use any other public monies to fund PACE projects.  Property 
owners will obtain all financing from the Eligible Lenders they choose.   

i. Limit on Length of Loan.   One of the statutory criteria of a PACE loan is that 
the assessment payment period cannot exceed the useful life of the Qualified 
Improvement that is the basis for the loan and assessment. As part of the 
application process, the property owners will submit an independent third-party 
review prepared by a licensed engineer showing the water or energy baseline 

 
5  TX. Local Gov’t Code §399.002(5). 
6  TX. Local Gov’t Code §399.002(3). 
7  TX. Local Gov’t Code §399.004. 
8  The Texas PACE Authority’s website (www.texaspaceauthority.org) offers a non-exhaustive list of 
interested and qualified lenders to assist property owners in funding PACE projects in Texas. 
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conditions and the projected water or energy savings.  This review will aid the 
Authorized Representative in making a determination that the period of the 
requested assessment does not exceed the useful life of the Qualified 
Improvement.   

 
j. Application Process.   The Authorized Representative will accept applications 

from property owners seeking to finance Qualified Improvements under the 
program.  Each application must be accompanied by the required application fee 
and must include:  

(1) A description of the specific Qualified Improvements to be installed or 
modified on the property,  
(2) A description of the specific real property to which the Qualified 
Improvements will be permanently fixed, and  
(3) The total amount of financing, including any transaction costs, to be 
repaid through assessments.  

 
Based on this information, the Authorized Representative may issue a preliminary 
letter indicating that, subject to verification of all requirements at closing, the 
proposed project appears to meet program requirements.  Based on this 
preliminary letter, the property owner may initiate an independent third-party 
review of the project and submit the project to Eligible Lenders for approval of 
financing.   
 
Once the above processes are completed, the property owner will submit the 
application to the Authorized Representative to obtain preliminary approval.  The 
property owner is expected to produce the following documentation prior to 
closing on the PACE loan:  

(1)  A Report conducted by a qualified, independent third-party reviewer, 
showing water or energy baseline conditions and the projected water or 
energy savings, or the amount of renewable energy generated attributable 
to the project;  
(2) Such financial information about the owner and the property as the 
lender chosen by the owner deems necessary to determine that the owner 
has demonstrated the financial ability to fulfill the financial obligations to 
be paid through assessments; and  
(3) All other information required by the Authorized Representative.   

 
k. Financial Eligibility Requirements.    The Authorized Representative will 

determine whether the owner, the property and the improvements are eligible for 
financing under the program.  The Eligible Lender chosen by the owner will 
determine whether the owner has demonstrated the financial ability to repay the 
financial obligations to be collected through contractual assessments.  The 
statutory method9 for ensuring such a demonstration of financial ability must be 
based on appropriate underwriting factors, including the following:  

 
9  TX. Local Gov’t Code §399.009(b). 
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(1) verification that the person requesting to participate in the program is 
the legal record owner of the benefitted property,  
(2) the applicant is current on mortgage and property tax payments,  
(3) the applicant is not insolvent or in bankruptcy proceedings,  
(4) the title of the benefitted property is not in dispute; and  
(5) there is an appropriate ratio of the amount of the assessment to the 
assessed value of the property.  The Local Government determines that it 
will follow the Texas PACE in a Box model program recommendation for 
determining the appropriate loan to assessed value of the property.  
 
The Local Government determines to be eligible for PACE financing, the 
projected savings derived from the Qualified Improvement must be greater 
than the cost of the PACE assessment and lien over the life of the 
assessment (i.e., the Savings to Investment Ratio (SIR) should be greater 
than one, SIR>1). A third-party lender and a for profit-property owner 
may request a waiver in writing for a project with an SIR < 1 and address 
the interests of tenants and future property owners.  The Authorized 
Representative may consider factors in a variance request including:  

(a). Are there other environmental benefits such as air or water 
quality or resiliency that are not captured in the SIR analysis;   
(b) Will the proposed qualifying improvements generate 
environmental marketable credits that can be monetized?  
(c). What is the SIR calculation for the project (how far below 1?); 
(d). If the SIR is < 1 over the term of the assessment, is the SIR > 1 
over the useful life of the equipment? 
(e). What is the impact of a variance request on affected third 
parties? and  
(f) Other information the owner and lender wish to submit 
regarding the impact of the qualified improvements on the 
company and the community.  

 
l. Mortgage Holder Notice and Consent.   As a condition to the execution of a 

written contract between the Authorized Representative and the property owner 
imposing an assessment under the program, the holder of any mortgage lien on 
the property must be given notice of the owner’s intention to participate in the 
program on or before the 30th day before the date the contract is executed, and 
the owner must obtain the written consent of all mortgage holders.10   

 
m. Imposition of Assessment.   The Authorized Representative will enter into a 

written contract with the property owner, only after:  
(1) The property owner delivers to the Authorized Representative written 
consent of all mortgage lien holders;  
(2) The Authorized Representative’s determination that the owner and the 
property are eligible to participate in the program, that the proposed 
improvements are reasonably likely to decrease energy or water 

 
10  TX. Local Gov’t Code §399.010. 
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consumption or demand, and that the period of the requested assessment 
does not exceed the useful life of the Qualified Improvements; and  
(3) The Eligible Lender notifies the Authorized Representative that the 
owner has demonstrated the financial ability to fulfill the financial 
obligations to be repaid through contractual assessments.    

 
The contract will impose a contractual assessment on the owner’s Eligible 
Property to repay the lender’s financing of the Qualified Improvements.  The 
Authorized Representative will file “A Notice of Contractual Assessment Lien,” 
in substantially the form in Exhibit 4 in the Official Public Records of the County 
in which the property is located, as notice to the public of the assessment, from 
the date of filing.  The contract and the notice must contain the amount of the 
assessment, the legal description of the property, the name of the property owner, 
and a reference to the statutory assessment lien provided under the PACE Act.  

 
n. Collection of Assessments.   The execution of the written contract between the 

Local Government and the property owner and recording of the Notice of 
Contractual Assessment Lien incorporate the terms of the financing documents 
executed between the property owner and with the lender to repay the financing 
secured by the assessment. The third-party lender will advance financing to the 
owner, and the terms for repayment will be such terms as are agreed between the 
lender and the owner.  Under the form lender contract attached as Exhibit 3, the 
lender or a designated servicer will agree to service the debt secured by the 
assessment.11  

 
With funds from the lender, the property owner can purchase directly the 
equipment and materials for the Qualified Improvement and contract directly, 
including through lease, power purchase agreement, or other service contract, for 
the installation or modification of the Qualified Improvements. Alternatively, the 
lender may make progress payments to the property owner as the Qualified 
Improvement is installed.  
 
The lender will receive the owner’s assessment payments to repay the debt and 
remit to the Authorized Representative any administrative fees.  The lender will 
have the right to assign or transfer the right to receive the installments of the debt 
secured by the assessment, provided all of the following conditions are met: 

(1)  The assignment or transfer is made to an Eligible Lender, as defined 
above; 
(2)  The property owner and the Authorized Representative are notified in 
writing of the assignment or transfer and the address to which payment of 
the future installments should be mailed at least 30 days before the next 
installment is due according to the schedule for repayment of the debt; and 

 
11  The servicer will be responsible for maintaining payment records, account balances, and reporting to the 
Authorized Representative as required.  
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(3)  The assignee or transferee, by operation of the financing documents or 
otherwise, written evidence of which shall be provided, assumes lender’s 
obligations under the lender contract. 

 
o. Verification Review.   After a Qualified Improvement is completed, the 

Authorized Representative will require the property owner to provide 
verification by a qualified independent third-party reviewer that the Qualified 
Improvement was properly completed and is operating as intended.12 The 
verification report conclusively establishes that the improvement is a Qualified 
Improvement and the project is qualified under the PACE program.13 

 
p. Marketing and Education Services.   The Program Administrator will provide 

service provider training workshops for contractors, engineers, property 
managers and other stakeholders, provide outreach and education for all 
stakeholders including presentations, conference booths and individual meetings, 
and provide written and electronic materials such as case studies, flyers, and 
webinars.  

 
q. The Local Government may subsequently enter into agreements with one or 

more other local governments or non-profit organizations that promote energy 
and water conservation and/or economic development to provide marketing and 
education services for the PACE program.  

 
r. Quality Assurance and Antifraud Measures.   The Authorized Representative 

will institute quality assurance and antifraud measures for the Program.  The 
Authorized Representative will review each PACE application for completeness 
and supporting documents through independent review and verification 
procedures.  The application and required attachments will identify and supply 
the information necessary to ensure that the property owner, the property itself, 
and the proposed project all satisfy PACE program underwriting and technical 
standard requirements.  Measures will be put in place to provide safeguards, 
including a review of the energy and water savings baseline and certification of 
compliance with the technical standards manual from an independent third-party 
reviewer (ITPR), who must be a registered professional engineer, before the 
project can proceed.  This review will include a site visit, report, and a letter 
from the ITPR certifying that he or she has no financial interest in the project and 
is an independent reviewer. After the construction of the project is complete, an 
ITPR will conduct a final site inspection and determine whether the project was 
completed and is operating properly. The reviewer’s certification will also 
include a statement that the reviewer is qualified and has no financial interest in 
the project. 

 

 
12  TX Local Gov’t Code §399.011. 
13  TX Local Government Code §399.011(a-1) 

62

Section VIII. Item #3.



 

11 
 

s. Delinquency.   Under the terms of the form lender contract attached as Exhibit 3, 
if a property owner fails to pay an agreed installment when due on the PACE 
assessment, the lender will agree to take at least the following steps to collect the 
delinquent installment:  

(1)  Mail to the owner a written notice of delinquency and demand for 
payment by both certified mail (return receipt requested) and first-class 
mail, and  
(2)  Mail to the owner a second notice of delinquency and demand for 
payment by both certified mail (return receipt requested) and first-class 
mail, at least 30 days after the date of the first notice if the delinquency is 
continuing.  

 
If the owner fails to cure the delinquency within 30 days after mailing the second 
notice of delinquency, the lender may notify the Authorized Representative of the 
owner’s default. Pursuant to Texas Local Government Code Section 399.014(c), 
the Authorized Representative will initiate steps for the Local Government to 
enforce the assessment lien in the same manner as a property tax lien against real 
property may be enforced, to the extent the enforcement is consistent with Section 
50, Article XVI, of the Texas Constitution.  Delinquent installments will incur 
penalties and interest in the same manner and at the same rate as delinquent 
property taxes, according to Texas Local Government Code Section 399.014(d), 
and such statutory penalties and interest will be due to the Local Government to 
offset the cost of collection.   
 
If the Local Government files suit to enforce collection, the Local Government 
may also recover costs and expenses, including attorney’s fees, in a suit to collect 
a delinquent installment of an assessment in the same manner and at the same rate 
as in suit to collect a delinquent property tax.  If a delinquent installment of an 
assessment is collected after the filing of a suit, the Local Government will remit 
to the lender the net amount of the delinquent installments and contractual interest 
collected and remit to the Authorized Representative the amount of any 
administrative fees collected but will retain any statutory penalties, interest, and 
attorney’s fees collected.     
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EXHIBIT 1 

 

MAP OF THE CITY OF PORT LAVACA PACE REGION  
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EXHIBIT 2 

FORM OWNER CONTRACT 

 

  

65

Section VIII. Item #3.



 

V2021-11AR PACE Owner Contract 
 

 

  

1 

FORM PACE OWNER CONTRACT  

 

 

THIS PROPERTY ASSESSED CLEAN ENERGY (“PACE”) OWNER CONTRACT 
including the attached exhibits (“PACE Owner Contract”) is made as of the ________ day of 
_________, _______ (“Effective Date”), by and between the City of Port Lavaca, Texas (“Local 
Government”), and ___________________________ (“Property Owner”). Local Government 
and Property Owner are hereafter referred to collectively as “the parties” or individually as “party.” 

RECITALS 

A. The Property Assessed Clean Energy Act (“PACE Act”), Texas Local Government 
Code Chapter 399, authorizes the governing body of a local government to establish a program 
and designate a region within the local government’s jurisdiction within which an authorized 
representative of the local government may enter into written contracts with the record owners of 
privately owned commercial, industrial, and large multifamily residential (5 or more dwelling 
units) real property to impose assessments on the property to finance the cost of permanent 
improvements fixed to the property intended to decrease water or energy consumption or demand.  

B. Local Government has established a program under the PACE Act pursuant to a 
resolution dated _________________, adopted by the City Council  (“PACE Program”), and has 
designated Texas Property Assessed Clean Energy Authority, dba Texas PACE Authority as the 
representative of Local Government (“Authorized Representative”) authorized to enter into the 
written contracts with the owners of such property and the providers of such financing described 
herein, and has designated the entire territory within the boundaries of the City of Lavaca, Texas 
jurisdiction, including its extraterritorial as a region (the “Region”) within which the Authorized 
Representative and the record owners of such real property may enter into written contracts to 
impose assessments to repay the financing by owners of qualified improvements on the owner’s 
property pursuant to the PACE Program.   

C. Property Owner is the sole legal and record owner of the qualified “real property,” 
as defined in Section 399.002 of the PACE Act, within the Region located at 
__________________, ___________, Texas _____-____ (the “Property”) (the Property being 
more particularly described in the Notice of Contractual Assessment Lien, attached hereto as 
Exhibit A). 

D. Pursuant to Project Application Number _______________, Property Owner has 
applied to Local Government to participate in the PACE Program by installing or modifying on 
the Property certain permanent improvements which are intended to decrease water or energy 
consumption or demand, and which are or will be fixed to the Property as “qualified 
improvements”, as defined in Section 399.002 of the PACE Act (“Qualified Improvements”).  
The installation or modification of such Qualified Improvements on the Property shall be a 
“qualified project” as defined in Section 399.002 of the PACE Act (the “Project”). Property 
Owner has requested that Local Government enter into this PACE Owner Contract pursuant to the 
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PACE Act and the PACE Program and has requested Local Government to impose an assessment 
(the “Assessment”) on the Property as set forth in the Notice Of Contractual Assessment Lien 
Pursuant To Property Assessed Clean Energy Act to be filed in the real property records of the 
county in which the Property is located (the “Notice of Contractual Assessment Lien”), to repay 
the financing of such Qualified Improvements.  A copy of the Notice of Contractual Assessment 
Lien is attached hereto as Exhibit A and made a part hereof. The Property, Qualified Improvements 
and Assessment are more fully described in the Notice of Contractual Assessment Lien.  

E. Financing for the Project (“Financing”) shall be provided to Property Owner by 
___________________________ (“Lender”), a qualified lender selected by Property Owner, 
pursuant to a written contract executed by Lender and Local Government as required by Section 
399.006(c) of the PACE Act (the “PACE Lender Contract”). The financing includes only those 
costs and fees for which an assessment may be imposed under Section 399.006(e) of the PACE 
Act.  Local Government has agreed to maintain and continue the Assessment for the benefit of 
Lender until the Financing, all contractual interest due to Lender (“Contractual Interest”), any 
prepayment penalty, and any penalties, interest, fees, and costs due under or authorized by the 
PACE Act are paid in full and to release the Assessment upon notice from Lender of such payment, 
or to foreclose the lien securing the Assessment for the benefit of Lender upon notice from Lender 
of a default in payment by Property Owner.   

F. As required by Section 399.010 of the PACE Act, Property Owner represents and 
warrants that it has notified the holder(s) of any mortgage liens on the Property at least thirty (30) 
days prior to the Effective Date of this PACE Owner Contract of Property Owner’s intention to 
participate in the PACE Program.  The written consent of each mortgage holder to the Assessment 
was obtained on or prior to the Effective Date of this PACE Owner Contract and is attached hereto 
as Exhibit B and made a part hereof.   

AGREEMENT 

The parties agree as follows: 

1. Imposition of Assessment. In consideration for the Financing advanced or to be 
advanced to Property Owner by Lender for the Project under the PACE Program pursuant to the 
PACE Lender Contract, Property Owner hereby requests and agrees to the imposition by Local 
Government of the Assessment in the principal amount of $_______________, as set forth in the 
Notice of Contractual Assessment Lien.  In the event the actual total of costs and fees for which 
an assessment may be imposed under the PACE Act is different from the stated amount or any 
other term requires correction, Local Government, Property Owner, and Lender agree to execute 
an amended Owner Contract and Lender Contract, as applicable, and Authorized Representative 
shall record an amended Notice of Contractual Assessment Lien.  The Assessment includes the 
application and administration fees authorized by the PACE Program and Section 399.006(e) of 
the PACE Act. Property Owner promises and agrees to pay the Assessment, Contractual Interest 
thereon, any prepayment penalty, and all penalties, interest, fees, attorney’s fees, and costs due 
under or authorized by the PACE Act and the financing documents executed between Property 
Owner and Lender (the “Financing Documents”) described in or copies of which are attached as 
Exhibit C attached hereto and made a part hereof by reference.  Property Owner shall pay such 
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amount in care of or as directed by Lender, in satisfaction of the Assessment imposed pursuant to 
this PACE Owner Contract and the PACE Act.  Accordingly, Local Government hereby imposes 
the Assessment on the Property to pay the Financing of the Project, Contractual Interest, any 
prepayment penalty, and any penalties, interest, fees and costs due under or authorized by the 
PACE Act and the Financing Documents, in accordance with the requirements of the PACE 
Program and the provisions of the PACE Act.  

2. Maintenance and Enforcement of Assessment.  In consideration for Lender’s 
agreement to advance Financing to Property Owner for the Project pursuant to the Financing 
Documents, Local Government agrees to maintain and continue the Assessment on the Property 
for the benefit of Lender until the Assessment, Contractual Interest, any prepayment penalty, and 
any penalties, interest, fees, attorney’s fees, and costs, due under or authorized by the PACE Act, 
PACE Program, and the Financing Documents are paid in full, and to release the Assessment upon 
notice from Lender of such payment. Local Government agrees to enforce the assessment lien 
against the Property at the request of Lender in the event of a default in payment by Property 
Owner, in accordance with the provisions set forth in paragraph 5. Authorized Representative shall 
deliver an annual notice of assessment to Property Owner by first-class mail or electronic mail 
each year until the Assessment is released.  If requested by Property Owner by marking the box 
below, Local Government agrees to also deliver an annual notice of assessment to Property Owner 
by first-class mail in the envelope with the tax bill of the Property each year until the Assessment 
is released. 

☐ Property Owner requests an annual notice of assessment from Local Government.   

Any failure of Local Government or Authorized Representative to deliver an annual notice of 
assessment to Property Owner shall not affect the Assessment or Property’s Owner’s obligations 
under this PACE Owner Contract.  

3. Installments. The Assessment and Contractual Interest thereon are due and payable 
to Lender in installments (“Installments”), according to the payment schedule set forth in the 
Financing Documents attached hereto as Exhibit C.  The Assessment includes (1) an application 
fee paid by Property Owner to Authorized Representative at closing of the Financing, and (2) a 
recurring administration fee paid by Property Owner to Authorized Representative until the 
Assessment is released.  The recurring administration fee amount shall be collected by Lender and 
paid to Authorized Representative not later than thirty (30) days after receipt by Lender, unless 
otherwise agreed to in writing by Authorized Representative. Notwithstanding the foregoing, in 
the event of a delinquency in the payment of any Installment, Lender shall, upon notice to 
Authorized Representative, withhold payment of any administration fee due to Authorized 
Representative in connection with such Installment until the Installment is paid. Property Owner 
agrees that any such temporary withholding shall not reduce the amount of the administration fees 
included in the Assessment or due to Authorized Representative. The amounts due to Authorized 
Representative are identified in Exhibit C hereto. When the Assessment, Contractual Interest, any 
prepayment penalty, and any penalties, interest, fees and costs due under or authorized by the 
PACE Act and the Financing Documents, have been paid in full, Local Government’s rights under 
this PACE Owner Contract shall cease and terminate, except for rights under Sections 18, 20, 21 
and 22. Upon notice from Lender that all amounts due have been paid in full, Authorized 
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Representative on behalf of local government, shall execute a release of the Assessment and this 
PACE Owner Contract and record the release. As required by Section 399.009(a) (8) of the PACE 
Act, the period during which such Installments are payable does not exceed the useful life of the 
Project.   

4. Assignment of Right to Receive Installments or Require Enforcement of Lien.  
Property Owner acknowledges that Lender has the right, without the consent of Property Owner, 
to assign or transfer the right to receive the Installments or require Local Government to enforce 
the assessment lien in the event of a default in payment, together with all corresponding 
obligations, provided that all of the following conditions are met: 

(a) The assignment or transfer is made to a qualified lender as defined in the 
PACE Lender Contract; 

(b) Property Owner and Authorized Representative are notified in writing of 
the assignment or transfer and the address to which payment of the future Installments 
should be mailed not less than 30 days before the next Installment is due according to the 
payment schedule included in the Financing Documents, and 

(c) The assignee or transferee executes a written assumption agreement 
according to the Financing Documents of all of Lender’s rights and obligations under the 
PACE Lender Contract related to the receipt of the Installments or the enforcement of the 
assessment lien and provides a copy of such assumption to Property Owner and Authorized 
Representative not later than 10 days after execution of the agreement.   

Lender may assign or transfer the right to receive the Installments or the right to require 
enforcement of the assessment lien separately. Upon written notice to Property Owner and 
Authorized Representative of an assignment or transfer that complies with all of the foregoing 
conditions, the assignor shall be released of all of the rights and obligations of the Lender under 
such PACE Lender Contract accruing after the effective date of the assignment that are specified 
in the assignment or transfer document, and all of such rights and obligations shall be assumed by 
and transferred to the assignee.  Any attempt to assign or transfer the right to receive the 
Installments or require enforcement of the Assessment lien that does not comply with all of the 
foregoing conditions is void.  Lender shall retain all of the rights and obligations of Lender under 
the PACE Lender Contract until such rights and obligations are assigned or transferred according 
to this section.  

5. Lien Priority and Enforcement. Pursuant to Sections 399.014 and 399.015 of the 
PACE Act: 

(a) Delinquent Installments shall incur penalties and interest on the principal of 
the Installment in the same manner and in the same amount as delinquent property taxes, 
pursuant to the statutes in effect at the time of default. Under current statutes, a delinquent 
Installment incurs a penalty of 6% of the principal amount of the Installment for the first 
calendar month it is delinquent plus 1% for each additional month or portion of a month 
the Installment remains unpaid prior to July 1 of the year in which it becomes delinquent.  
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However, an Installment delinquent on July 1 incurs a total penalty of 12% of the principal 
amount of the delinquent Installment without regard to the number of months it has been 
delinquent. A delinquent Installment shall also accrue interest on the principal of the 
Installment at the rate of 1% for each month or portion of a month that the Installment 
remains unpaid. Subject to paragraph 16 below, penalties, interest, fees, and costs payable 
under this paragraph shall be retained by Local Government to compensate it for the cost 
of enforcing the Assessment. Additional interest at any default rate imposed by Lender 
pursuant to the Financing Documents, along with any other fees that become due pursuant 
to the Financing Documents, may be imposed and retained by Lender.  

(b) The Assessment and any interest or penalties thereon, 

(1) are a first and prior lien against the Property from the date on which 
the Notice of Contractual Assessment Lien is recorded in the real property records 
of the county in which the Property is located as provided by Section 399.013 of 
the PACE Act, until the Assessment, interest, or penalty is paid; and  

(2) such lien has the same priority status as a lien for any other ad 
valorem tax, pursuant to Section 399.014(a)(2) of the PACE Act.  

(c) Pursuant to Section 399.014(b) of the PACE Act, the lien created by the 
Assessment runs with the land, and any portion of the Assessment that has not yet become 
due shall not be eliminated by sale or transfer of the Property, or by foreclosure of (i) a 
property tax lien, or (ii) the lien for a delinquent Installment of the Assessment.  In the 
event of a sale or transfer of the Property by Property Owner, the obligation for the 
Assessment and the Property Owner’s obligations under the Financing Documents shall be 
transferred to the succeeding owner without recourse to Lender, Local Government, or 
Authorized Representative.  

(d) In the event of a default by Property Owner in payment of an Installment 
called for by the Financing Documents or the filing of a case under the U.S. Bankruptcy 
Code by or against Property Owner, the lien created by the Assessment shall be enforced 
by Local Government for the benefit of Lender, in the same manner according to Texas 
Tax Code Secs. 33.41 to 34.23 that a property tax lien against real property may be enforced 
by a local government, to the extent the enforcement is consistent with Section 50, Article 
XVI, Texas Constitution. 

(e) In a suit to collect a delinquent Installment of the Assessment, Local 
Government shall be entitled to recover costs and expenses, including attorney's fees in the 
amount of 15% of the total principal amount of the delinquent Installment, penalties, and 
interest due, in the same manner according to Texas Tax Code Sec. 33.48, as amended 
from time-to-time, as in a suit to collect a delinquent property tax. Lender shall be entitled 
to any additional sums due to it under the Financing Documents in connection with a suit 
to collect a delinquent Installment of the Assessment. 
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(f) As provided in Section 399.014 (a-1) of the PACE Act, after the Notice of 
Contractual Assessment Lien is recorded in the real property records of the county in which 
the Property is located, the lien created by the Assessment may not be contested on the 
basis that the improvement is not a “qualified improvement” or the Project is not a 
“qualified project”, as such terms are defined in Section 399.002 of the PACE Act. 

6. Written Contract Required by PACE Act. This PACE Owner Contract constitutes 
a written contract for the Assessment between Property Owner and Local Government as required 
by Section 399.005 of the PACE Act. The Notice of Contractual Assessment Lien shall be recorded 
in the real property records of the county in which the Property is located as public notice of the 
contractual Assessment, in accordance with the requirements of Section 399.013 of the PACE Act. 

7. Qualified Improvements.  Property Owner agrees and warrants that all 
improvements purchased, constructed, or installed through the Financing obtained pursuant to this 
PACE Owner Contract shall be permanently affixed to the Property and shall transfer with the 
Property to the transferee in the event of a sale or transfer of the Property.  Property Owner agrees 
to provide to Authorized Representative within 30 days after the completion of the Project a 
verification by an Independent Third Party Reviewer (“ITPR”) that the project was properly 
completed and is operating as intended.  Property Owner agrees that Lender may retain the final 
advance of Financing until such verification is submitted or require Property Owner to pay 
liquidated damages for a failure to do so, according to paragraph 23 below. 

8. Water or Energy Savings.  For so long as the Assessment encumbers the Property, 
Property Owner agrees, on or before January 31st of each year, to report to Authorized 
Representative the water or energy savings realized through the Project in accordance with the 
reporting requirements established by Authorized Representative.   

9. Construction and Definitions.  This PACE Owner Contract is to be construed in 
accordance with and with reference to the PACE Program and PACE Act. Terms used herein and 
not otherwise defined herein shall have the meanings ascribed to them in the PACE Program or 
the PACE Act. 

10. Binding Effect. This PACE Owner Contract is binding upon and inures to the 
benefit of the parties hereto and their respective heirs, representatives, agents, successors, and 
assigns. 

11. Notices.  Unless otherwise specifically provided herein, all notices and other 
communications required or permitted by this PACE Owner Contract shall be in writing and 
delivered by first-class mail or by electronic mail with written confirmation of receipt, addressed 
to the other party at the address stated below the signature of such party or at such other address 
as such party may from time to time designate in writing to the other party, and shall be effective 
from the date of receipt. 

12. Governing Law and Venue.  This PACE Owner Contract shall in all respects be 
governed by and construed in accordance with the laws of the State of Texas without regard to 
Texas’ choice of law provisions. Venue for any disputes or suits between the parties arising from 
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or related to this PACE Owner Contract shall be in a state court located in the Region, and the 
parties consent to the personal and subject matter jurisdiction of such state court.   

13. Entire Agreement.  This PACE Owner Contract, including its exhibits, constitutes 
the entire agreement between Local Government and Property Owner with respect to the subject 
matter hereof and may not be amended or altered in any manner except by a document in writing 
executed by both parties. 

14. Captions.  Paragraph and section titles are for convenience of reference only and 
shall not be of any legal effect.   

15. Counterparts.  This PACE Owner Contract may be executed in any number of 
counterparts, and each counterpart may be delivered on paper or by electronic transmission, all of 
which when taken together shall constitute one agreement binding on the parties, notwithstanding 
that all parties are not signatories to the same counterpart. 

16. Interest.  Interest and penalties in the event of default, as provided above, are 
explicitly authorized by Section 399.014(d) of the PACE Act.  However, in no event will the total 
amount of interest on the Assessment, including statutory interest payable to Local Government 
and Contractual Interest payable to Lender under the Financing Documents, exceed the maximum 
amount or rate of nonusurious interest that may be contracted for, charged, or collected under 
Texas law (“usury limit”). If the total amount of interest payable to Local Government and 
Contractual Interest payable to Lender exceeds the usury limit, the interest payable to Local 
Government shall be reduced and any interest in excess of the usury limit shall be credited to the 
amount payable to Local Government or refunded. This provision overrides any conflicting 
provisions in this PACE Owner Contract.  

17. Costs.  No provision of this PACE Owner Contract shall require Local Government 
to expend or risk its own funds or otherwise incur any financial liability in the performance of any 
of its duties hereunder.   

18. Inspection and Audits. Local Government’s representatives may perform, or have 
performed, (a) audits of Property Owner’s documents, books and records, and (b) inspections of 
all places where Qualified Improvements are undertaken in connection with this PACE Owner 
Contract. Property Owner shall keep its documents, books and records available for this purpose 
for at least three (3) years after this PACE Owner Contract terminates. This provision does not 
affect the applicable statute of limitations. 

19. Further Assurances.  Property Owner further covenants and agrees to do, execute 
and deliver, or cause to be done, executed, and delivered all such further acts for implementing the 
intention of this PACE Owner Contract as may be reasonably necessary or required. 

20. Release. PROPERTY OWNER AGREES TO AND SHALL RELEASE THE 
LOCAL GOVERNMENT, ITS AUTHORIZED REPRESENTATIVES, AGENTS, 
EMPLOYEES, OFFICERS, AND LEGAL REPRESENTATIVES (COLLECTIVELY THE 
“RELEASED PERSONS”) FROM ALL LIABILITY FOR INJURY, DEATH, DAMAGE, OR 
LOSS TO PERSONS OR PROPERTY SUSTAINED IN CONNECTION WITH OR 
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INCIDENTAL TO PERFORMANCE UNDER THIS PACE OWNER CONTRACT, EVEN IF 
THE INJURY, DEATH, DAMAGE, OR LOSS IS CAUSED BY THE RELEASED PERSON’S 
SOLE OR CONCURRENT NEGLIGENCE AND/OR THE RELEASED PERSON’S STRICT 
PRODUCTS LIABILITY OR STRICT STATUTORY LIABILITY, AND EVEN IF THE 
INJURY, DEATH, DAMAGE OR LOSS IS CAUSED BY THE RELEASED PERSON’S 
WRONGFUL ACTION OR INACTION. 

21. Indemnification. TO THE MAXIMUM EXTENT ALLOWED BY LAW, 
PROPERTY OWNER SHALL INDEMNIFY AND HOLD LOCAL GOVERNMENT, ITS 
AUTHORIZED REPRESENTATIVES, AND THEIR RESPECTIVE AFFILIATES, 
EMPLOYEES, AGENTS, SUCCESSORS AND ASSIGNS (EACH SUCH PERSON HEREIN 
REFERRED TO AS AN “INDEMNITEE”) ABSOLUTELY HARMLESS FROM AND 
AGAINST ALL CLAIMS, LIABILITIES, LOSSES, DAMAGES, OBLIGATIONS OR 
RELATED EXPENSES INCURRED BY OR IMPOSED UPON OR ALLEGED TO BE DUE OF 
INDEMNITEE IN CONNECTION WITH THE EXECUTION OR DELIVERY OF THIS PACE 
OWNER CONTRACT, THE NOTICE OF CONTRACTUAL ASSESSMENT LIEN, THE 
FINANCING DOCUMENTS, AND ANY OTHER DOCUMENT OR ANY OTHER 
AGREEMENT OR INSTRUMENT CONTEMPLATED HEREBY OR THEREBY, THE 
PERFORMANCE BY THE PARTIES HERETO OF THEIR RESPECTIVE OBLIGATIONS 
HEREUNDER OR THEREUNDER, THE CONSUMMATION OF THE TRANSACTIONS 
CONTEMPLATED HEREBY OR THEREBY, OR, IN THE CASE OF ANY INDEMNITEE, 
THE ADMINISTRATION OF THIS PACE OWNER CONTRACT AND ANY OTHER 
AGREEMENTS RELATED TO THE PROJECT. 

22. No Personal Liability.  Pursuant to Section 399.019 of the PACE Act, the Property 
Owner acknowledges that the members of the governing body and employees of the Local 
Government, and board members, executives, employees, and contractors of the Authorized 
Representative are not personally liable as a result of exercising any rights or responsibilities under 
the PACE Program or any agreement in furtherance of the PACE Program. 

23. Construction Terms.  The Financing Documents executed by Lender and Property 
Owner must include a requirement that Lender shall withhold ______% of the Financing until 
verification that the Project was properly completed and is operating as intended is provided to 
Authorized Representative by an Independent Third Party Reviewer (“ITPR”), or Property Owner 
shall pay liquidated damages to Lender of $_______ per day for every day after 30 days following 
completion of the Project that such verification of completion is not provided. If verification of 
completion is not provided by Property Owner within 30 days after completion of the Project, such 
verification shall be submitted by Lender.  If the PACE Lender Contract includes requirements 
related to the construction of the Project and disbursement of Financing, such requirements are set 
forth in Exhibit D attached hereto and incorporated herein by reference. Such requirements may 
include, among other things, (1) the disbursement schedule and (2) any holdback amount to be 
funded following verification of final project completion. 
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SIGNATURE PAGE TO  
PACE OWNER CONTRACT [1 OF 2] 

PROPERTY OWNER:  
 
      
____________________________________  
 
 
 
By:        

  
      
    
 
      
  
 
 

Email Address:  _______________________ 
 
 

ACKNOWLEDGEMENT 

 
STATE OF ________  § 
 
COUNTY OF ________ § 

This PACE Owner Contract pursuant to Property Assessed Clean Energy Act was  
acknowledged before me on ______________, ________ by ____________________________, 
_____________________________, on behalf of ________________. 

 
__________________________________________ 
 
________________________________(print name) 
 
NOTARY PUBLIC, STATE OF ________ 

 
 
 

Name:   

Title:   

Address:   
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PACE OWNER CONTRACT [2 OF 2] 

LOCAL GOVERNMENT: 

 
CITY OF PORT LAVACA, TEXAS 
 
 
By: TEXAS PROPERTY ASSESSED CLEAN ENERGY AUTHORITY 
AUTHORIZED REPRESENTATIVE 
Pursuant to Tex. Local Gov’t Code §399.006(b) 
 
 
By: _______________________________________________ 

 

 

 

 
Email Address:  admin@texaspaceauthority.org 

 

 

ACKNOWLEDGEMENT 

 
STATE OF TEXAS  § 
 
COUNTY OF _________ § 

This PACE Owner Contract pursuant to Property Assessed Clean Energy Act was 
acknowledged before me on __________________, _______ by Charlene Heydinger, President, 
Texas Property Assessed Clean Energy Authority, dba Texas PACE Authority, a Texas nonprofit 
corporation, on behalf of said corporation as Authorized Representative for the Local 
Government. 
 

__________________________________________ 
 
________________________________(print name) 
 
NOTARY PUBLIC, STATE OF TEXAS 

 
 

 
 

Name: CHARLENE HEYDINGER 

Title: PRESIDENT, TEXAS PACE AUTHORITY 

Address:   PO BOX 200368 
AUSTIN, TX  78720-0368 
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PACE OWNER CONTRACT EXHIBIT A 
 

NOTICE OF CONTRACTUAL ASSESSMENT LIEN  
PURSUANT TO  

PROPERTY ASSESSED CLEAN ENERGY ACT 
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PACE OWNER CONTRACT EXHIBIT B 
 

MORTGAGE HOLDER(S) CONSENT  
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PACE OWNER CONTRACT EXHIBIT C 
 

FINANCING DOCUMENTS 
 
 
 

 Assessment Payment Schedule  
      
 Assessment Total:   
 Payment Frequency:   
    
      

Payment 
Date Total Payment Principal Paid Interest Paid Administration 

Fee 
Remaining 

Balance 

      
      
      
      
      
      
      
      
      
      
      
      
      
      
      
      
      
      
      
      

 
Financing Documents 

 
Document Title Parties Date Executed 
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PACE OWNER CONTRACT EXHIBIT D 

CONSTRUCTION TERMS 

Retainage or Liquidated Damages:  
 
Lender shall retain _________% of the Financing until a report of completion by a 
qualified Independent Third Party Reviewer (“ITPR”) is provided to Authorized 
Representative. 
 
OR 
 
Property Owner shall pay liquidated damages to Lender of $_______ per day for every day 
after 30 days following completion of the Project that such a report of completion is not 
provided.  Lender shall then provide the report of completion to Authorized 
Representative. 

  

Additional Construction Terms 
 

Date 
Draw down 

Amount 
Purpose 
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EXHIBIT 3 

FORM LENDER CONTRACT  
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FORM PACE LENDER CONTRACT 
 

 

THIS PROPERTY ASSESSED CLEAN ENERGY (“PACE”) LENDER CONTRACT 
including the attached exhibit (“PACE Lender Contract”) is made as of the _________ day of 
___________, ________, (“Effective Date”) by and between the City of Port Lavaca, Texas 
(“Local Government”) and ________________________ (“Lender”). Local Government and 
Lender are hereafter referred to collectively as “the parties” or individually as “party.” 

RECITALS 

A. The Property Assessed Clean Energy Act (“PACE Act”), Texas Local Government 
Code Chapter 399, authorizes the governing body of a local government to establish a program 
and designate a region within the local government’s jurisdiction within which an authorized 
representative of the local government may enter into written contracts with the record owners of 
privately owned commercial, industrial, and large multifamily residential (5 or more dwelling 
units) real property to impose assessments on the property to finance the cost of permanent 
improvements fixed to the property intended to decrease water or energy consumption or demand.  

B. Local Government has established a program under the PACE Act pursuant to a 
resolution dated ______________, adopted by the City Council (“PACE Program”), and has 
designated Texas Property Assessed Clean Energy Authority, dba Texas PACE Authority as the 
representative of Local Government (“Authorized Representative”) authorized to enter into the 
written contracts with the owners of such property and the providers of such financing described 
herein, and has designated the entire territory within the boundaries of the City of Port Lavaca, 
Texas jurisdiction, including its extraterritorial jurisdiction as a region (the “Region”) within 
which the Authorized Representative and the record owners of such real property may enter into 
written contracts to impose assessments to repay the financing by owners of qualified 
improvements on the owner’s property pursuant to the PACE Program.  

C. Pursuant to Project Application Number ________________, _________________ 
(“Property Owner”), the sole legal and record owner of the following qualified “real property,” 
as defined in Section 399.002 of the PACE Act, within the Region has applied to Local 
Government to participate in the PACE Program with respect to certain real property located at 
_____________________, _________, Texas, _____-____ (the “Property”) (the Property being 
more particularly described in the Notice of Contractual Assessment Lien, attached hereto as 
Exhibit A to the PACE Owner Contract which appears below as Exhibit A to this PACE Lender 
Contract) by installing or modifying on the Property certain permanent improvements which are 
intended to decrease water or energy consumption or demand, and which are or will be fixed to 
the Property as “qualified improvements”, as defined in Section 399.002 of the PACE Act 
(“Qualified Improvements”). The installation or modification of such Qualified Improvements 
on the Property will be a “qualified project” as defined in Section 399.002 of the PACE Act (the 
“Project”).  

 

81

Section VIII. Item #3.



 

V2021-11AR PACE Lender Contract 
 

 

 

2 

D. Property Owner and Local Government have entered into a written contract as 
required by Section 399.005 of the PACE Act, a copy of which is attached hereto as Exhibit A and 
made a part hereof (the “PACE Owner Contract”), in which Property Owner has requested that 
Local Government impose an assessment (the “Assessment”) on the Property as set forth in the 
Notice Of Contractual Assessment Lien Pursuant To Property Assessed Clean Energy Act to be 
filed in the real property records of the county in which the Property is located (the “Notice of 
Contractual Assessment Lien”), to repay the financing of such Qualified Improvements. A copy 
of the Notice of Contractual Assessment Lien is attached as Exhibit A to the PACE Owner Contract 
which appears below as Exhibit A to this PACE Lender Contract and made a part hereof. The 
Property, Qualified Improvements, and Assessment are more fully described in the Notice of 
Contractual Assessment Lien.  

E. Financing for the Project (“Financing”) shall be provided to Property Owner by 
Lender in accordance with financing documents which are described in or copies of which are 
attached as Exhibit C to the PACE Owner Contract attached hereto as Exhibit A and made a part 
hereof (“Financing Documents”). Such Financing includes only those costs and fees for which 
an assessment may be imposed under Section 399.006 (e) of the PACE Act. This PACE Lender 
Contract is entered into between Local Government and Lender as required by Section 399.006(c) 
of the PACE Act to provide for repayment of the Financing secured by the Assessment.  

F. As required by Section 399.010 of the PACE Act, Property Owner has notified the 
holder(s) of any mortgage liens on the Property at least thirty (30) days prior to the effective date 
of the PACE Owner Contract of Property Owner’s intention to participate in the PACE Program.  
The written consent of each mortgage lien holder to the Assessment was obtained on or prior to 
the effective date of the PACE Owner Contract, as shown by the copy of such consent(s) attached 
as Exhibit B to the PACE Owner Contract which appears below as Exhibit A to this PACE Lender 
Contract.   

AGREEMENT 

The parties agree as follows: 

1. Maintenance and Enforcement of Assessment.  Lender agrees to provide Financing 
for the Project in the total principal amount of $_______________, according to the terms set out 
in the Financing Documents attached hereto as Exhibit C to the PACE Owner Contract attached 
as Exhibit A. In the event the actual total of costs and fees for which an assessment may be imposed 
under the PACE Act is different from the stated amount or any other term requires correction, 
Local Government, Property Owner, and Lender agree to execute an amended Owner Contract 
and Lender Contract, and Authorized Representative shall record an amended Notice of 
Contractual Assessment Lien. In consideration for the Financing provided or to be provided by 
Lender for the Project, and subject to the terms and conditions of this PACE Lender Contract, 
Local Government agrees to maintain and continue the Assessment for the benefit of Lender until 
the Assessment, all contractual interest due to Lender according to the Financing Documents 
(“Contractual Interest”), any prepayment penalty, and any penalties, interest, fees, attorney’s 
fees, and costs due under or authorized by the PACE Act and the Financing Documents are paid 
in full, and to release the Assessment upon notice from Lender of such payment in full.  Local 
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Government shall not release, sell, assign or transfer the Assessment or the lien securing it without 
the prior written consent of Lender. Local Government agrees to enforce the assessment lien 
against the Property at the request of Lender in the event of a default in payment by Property 
Owner in accordance with the provisions set forth in paragraph 6 below. Local Government shall 
have no obligation to repurchase the Assessment and no liability to Lender should there be a default 
in the payment thereof or should there be any other loss or expense suffered by Lender or under 
any other circumstances. 

2. Installments.  The Assessment and Contractual Interest thereon are due and payable 
to Lender in installments (“Installments”) according to the payment schedule set forth in the 
Financing Documents attached hereto as Exhibit C to the PACE Owner Contract attached as 
Exhibit A. The Assessment includes (1) an application fee paid by Property Owner to Authorized 
Representative at closing of the Financing and (2) a recurring administration fee paid by Property 
Owner to Authorized Representative until the Assessment is released. The recurring administration 
fee amount shall be collected by Lender and paid to Authorized Representative not later than thirty 
(30) days after receipt by Lender, unless otherwise agreed to in writing by Authorized 
Representative. Notwithstanding the foregoing, in the event of delinquency in the payment of any 
Installment, Lender shall, upon notice to Authorized Representative, withhold payment of any 
amounts due to Authorized Representative in connection with such Installment until the 
Installment is paid.  Lender agrees that any such temporary withholding shall not reduce the 
amount of administration fees included in the Assessment or due to Authorized Representative. 
The amounts due to Authorized Representative are identified in Exhibit C to the PACE Owner 
Contract attached hereto as Exhibit A. As required by Section 399.009(a)(8) of the PACE Act, the 
period during which such Installments are payable does not exceed the useful life of the Project.  

3. Assignment of Right to Receive Installments or Require Enforcement of Lien.  
Lender has the right, without the consent of Property Owner, to assign or transfer the right to 
receive the Installments or require Local Government to enforce the assessment lien in the event 
of a default in payment, together with the corresponding obligations, provided that all of the 
following conditions are met: 

(a) The assignment or transfer is made to a qualified lender, which may be one 
of the following:  

(1) Any federally insured depository institution such as a bank, savings 
bank, savings and loan association and federal or state credit union; 

(2) Any insurance company authorized to conduct business in one or 
more states; 

(3) Any registered investment company, registered business 
development company, or a Small Business Administration small business 
investment company; 

(4) Any publicly traded entity; or 

(5) Any private entity that: 
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(i) Has a minimum net worth of $5 million;  

(ii) Has at least three years’ experience in business or industrial 
lending or commercial real estate lending (including multifamily 
lending), or has a lending officer that has at least three years’ 
experience in business or industrial lending or commercial real 
estate lending; 

(iii) Can provide independent certification as to availability of 
funds; and 

(iv) Has the ability to carry out, either directly or through a servicer, 
the bookkeeping and customer service work necessary to manage 
the assessment accounts.  

(6) A financially stable entity, whether or not from the list above, with 
the ability to carry out, either directly or through a servicer, the obligations of this 
PACE Lender Contract related to the receipt and accounting of the Installments or 
the enforcement of the assessment lien.   

(b) Property Owner and Authorized Representative are notified in writing of 
the assignment or transfer and the address to which payment of the future Installments 
should be mailed not less than 30 days before the next Installment is due according to the 
payment schedule included in the Financing Documents; and 

(c) The assignee or transferee executes a written assumption agreement 
according to the Financing Documents of all of Lender’s rights and obligations under this 
PACE Lender Contract related to the receipt of the Installments or enforcement of the 
assessment lien and provides a copy of such assumption to Property Owner and Authorized 
Representative not later than 10 days after execution of the agreement.  Lender may assign 
or transfer the right to receive the Installments or the right to require enforcement of the 
assessment lien separately.  

Upon written notice to Property Owner and Authorized Representative of an assignment or transfer 
that complies with all of the foregoing conditions, the assignor shall be released of all of the rights 
and obligations of the Lender under this PACE Lender Contract accruing after the effective date 
of the assignment that are specified in the assignment or transfer document, and all of such rights 
and obligations shall be assumed by and transferred to the assignee. Any attempt to assign or 
transfer the right to receive the Installments or to require enforcement of the assessment lien that 
does not comply with all of the foregoing conditions is void. Lender shall retain all of the rights 
and obligations of Lender under this PACE Lender Contract until such rights and obligations are 
assigned or transferred according to this section.  

4. Financing Responsibility.  Lender assumes full responsibility for determining the 
financial ability of the Property Owner to repay the Financing, advancing the funds as set forth in 
the Financing Documents and performing Lender’s obligations and responsibilities thereunder.  
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In the event the assessment lien on the Property is enforced by foreclosure as provided below, 
Lender shall have no further obligations to Property Owner with respect to the Installments that 
were the subject of the foreclosure, but Lender shall retain the rights to enforcement of the lien 
for any Installments that are not eliminated by the foreclosure, and the succeeding owner of the 
Property shall be subject to such lien.  

5. Lien Priority and Enforcement. As provided in the PACE Owner Contract and 
Sections 399.014 and 399.015 of the PACE Act:  

(a) Delinquent Installments shall incur penalties and interest on the principal of 
the Installment in the same manner and in the same amount as delinquent property taxes, 
pursuant to the statutes in effect at the time of default. Under the current statutes a 
delinquent Installment incurs a penalty of 6% of the principal amount of the Installment 
for the first calendar month it is delinquent plus 1% for each additional month or portion 
of a month the Installment remains unpaid prior to July 1 of the year in which it becomes 
delinquent.  However, an Installment delinquent on July 1 incurs a total penalty of 12% of 
the principal amount of the delinquent Installment without regard to the number of months 
it has been delinquent. A delinquent Installment shall also accrue interest on the principal 
of the Installment at the rate of 1% for each month or portion of a month that the Installment 
remains unpaid. Subject to paragraph 17 below, penalties, interest, fees, and costs payable 
under this paragraph shall be retained by Local Government to compensate it for the cost 
of enforcing the Assessment.  Additional interest at any default rate imposed by Lender 
pursuant to the Financing Documents, along with any other fees and charges that become 
due pursuant to the Financing Documents may be imposed and retained by Lender.     

(b) The Assessment and any interest or penalties thereon,  

(1) are a first and prior lien against the Property from the date on which 
the Notice of Contractual Assessment Lien is recorded in the real property records 
of the county in which the Property is located, as provided by Section 399.013 of 
the PACE Act, until the Assessment, interest, or penalty is paid; and  

(2) such lien has the same priority status as a lien for any other ad 
valorem tax, pursuant to Section 399.014(a)(2) of the PACE Act.  

(c) Pursuant to Section 399.014(b) of the PACE Act, the lien created by the 
Assessment runs with the land, and any portion of the Assessment that has not yet become 
due shall not be eliminated by foreclosure of (i) a property tax lien, or (ii) the lien for a 
delinquent Installment of the Assessment.  In the event of a sale or transfer of the Property 
by Property Owner, the obligation for the Assessment and the Property Owner’s 
obligations under the Financing Documents shall be transferred to the succeeding owner 
without recourse to Lender, Local Government or Authorized Representative. 

(d) In the event of a default by Property Owner in payment of an Installment 
called for by the Financing Documents or the filing of a case under the U.S. Bankruptcy 
Code by or against Property Owner, the lien created by the Assessment shall be enforced 
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by Local Government for the benefit of Lender according to paragraph 6(c) below in the 
same manner according to Texas Tax Code Secs. 33.41 to 34.23 that a property tax lien 
against real property may be enforced by a local government, to the extent the enforcement 
is consistent with Section 50, Article XVI, Texas Constitution. 

(e) In a suit to collect a delinquent Installment of the Assessment, Local 
Government shall be entitled to recover costs and expenses, including attorney's fees in the 
amount of 15% of the total principal amount of the delinquent Installment, penalties, and 
interest due, in the same manner according to Texas Tax Code Sec. 33.48 as in a suit to 
collect a delinquent property tax. Lender shall be entitled to any additional sums due to it 
under the Financing Documents in connection with a suit to collect a delinquent Installment 
of the Assessment. 

(f) As provided in Section 399.014(a-1) of the PACE Act, after written notice 
of the Assessment is recorded in the real property records of the county in which the 
Property is located, the lien created by the Assessment may not be contested on the basis 
that the improvement is not a “qualified improvement” or the Project is not a “qualified 
project”, as such terms are defined in Section 399.002 of the PACE Act.  

6. Servicing and Enforcement of Assessment.  

(a) Servicing.  The Installments and other amounts due under the Financing 
Documents shall be billed, collected, received, and disbursed in accordance with the 
procedures set out in the Financing Documents. Lender or its designee shall be responsible 
for all servicing duties other than those specifically undertaken by Local Government in 
this PACE Lender Contract. Authorized Representative shall deliver an annual notice of 
assessment to Property Owner by first-class mail or electronic mail each year until the 
Assessment is released.  If requested by Property Owner in the PACE Owner Contract, and 
subject to consent by the county tax assessor and collector, Local Government agrees to 
also send an annual notice of assessment to Property Owner by first-class mail in the 
envelope with the tax bill of the Property each year until the Assessment is released.  
However, any failure of Local Government or Authorized Representative to deliver an 
annual notice of assessment to Property Owner shall not affect the Assessment or Property 
Owner’s obligations under the PACE Owner Contract.  

(b) Remittances.  Each of the parties covenants and agrees to promptly remit to 
the other party any payments incorrectly received by such party with respect to the 
Assessment after the execution of this PACE Lender Contract. 

(c) Default and Enforcement.  In the event of a default in payment of any 
Installment according to the Financing Documents, Lender agrees to take at least the 
following steps to collect the delinquent Installment:  

(1) Mail a written notice of delinquency and demand for payment to the 
Property Owner by both certified mail, return receipt requested, and first-class mail; 
and  
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(2) Mail a second notice of delinquency and demand for payment to the 
Property Owner by both certified mail, return receipt requested, and first-class mail 
at least 30 days after the date of the first notice if the delinquency is continuing. A 
copy of the second notice of delinquency shall also be mailed to the holder of any 
mortgage lien on the property. 

The holder of any mortgage lien on the Property shall have not less than a 30-day right to cure the 
delinquency by paying the amount of the delinquent Installment.  If the Property Owner fails to 
cure the delinquency on or before the 30th day after the mailing of the second notice of delinquency, 
Lender or its designee may notify Authorized Representative in writing of a default in payment by 
Property Owner.  Upon receipt of such notice and after doing its own due diligence, including 
delivering a notice of foreclosure to Freddie Mac not less than 30 days prior to the foreclosure if 
the mortgage lien is held by Freddie Mac, Authorized Representative shall certify the default to 
Local Government, which will enforce the assessment lien for the benefit of Lender pursuant to 
Sec. 399.014(c) of the PACE Act, in the same manner as a property tax lien against real property 
may be enforced, to the extent the enforcement is consistent with Section 50, Article XVI, Texas 
Constitution. However, if a case under the U.S. Bankruptcy Code is filed by or against Property 
Owner or if the enforcement of the assessment lien is prevented by the order of a court, Local 
Government shall notify Authorized Representative and shall file a proof of claim for the balance 
of the Assessment, accrued interest and penalties, and all costs and expenses, including attorney’s 
fees, as authorized by Section 399.014 of the PACE Act.  Authorized Representative shall notify 
Lender of the filing of the proof of claim.  Lender shall not be required to mail a notice of 
delinquency to Property Owner or a notice of default to Local Government.  Lender shall reimburse 
Local Government for any costs and expenses, including attorney’s fees, required to file and 
present the claim.  

 (d)  Priority.  Pursuant to Sec. 399.014(a)(2) of the PACE Act, if the 
assessment lien is enforced by foreclosure or collected through a bankruptcy or similar 
proceeding, the Assessment balance and any interest or penalties on the Assessment shall 
have the same priority status as a lien for any other ad valorem tax. 
 

(e) Final Payment and Release.  When the Assessment, Contractual Interest, 
any prepayment penalty, and any penalties, interest, fees, attorney fees, or costs due under 
or authorized by the PACE Act or the Financing Documents have been paid in full, Local 
Government’s rights under the PACE Owner Contract shall cease and terminate.  Upon 
notice from Lender that all amounts due have been paid in full, Authorized Representative 
on behalf of Local Government, shall execute a release of the Assessment and the PACE 
Owner Contract and record the release.  

(f) Limitations on Local Government’s Actions.   Local Government shall not 
enter into any amendment or modification of or deviation from the PACE Owner Contract 
without the prior written consent of Lender. Local Government or Authorized 
Representative shall not institute any legal action with respect to the PACE Owner 
Contract, the Assessment, or the assessment lien without the prior written request of 
Lender. 
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(g) Limitations of Local Government’s Obligations.  Local Government 
undertakes to perform only such duties as are specifically set forth in this PACE Lender 
Contract, and no implied duties on the part of Local Government are to be read into this 
PACE Lender Contract. Local Government shall not be deemed to have a fiduciary or other 
similar relationship with Lender. Local Government may request written instructions for 
action from Lender and refrain from taking action until it receives satisfactory written 
instructions. Local Government shall have no liability to any person for following such 
instructions, regardless of whether they are to act or refrain from acting.  

(h) Costs.  No provisions of this PACE Lender Contract shall require Local 
Government to expend or risk its own funds or otherwise incur any financial liability in the 
performance of any of its duties hereunder.   

7. Lender’s Warranties and Representations.  With respect to this PACE Lender 
Contract, Lender hereby warrants and represents that on the Effective Date of this PACE Lender 
Contract:  

(a) Lender is a qualified lender under the PACE Program, as defined in 
paragraph 3(a) above, and is fully qualified under the PACE Program to enter into this 
PACE Lender Contract and the Financing Documents;  

(b) Lender has independently and without reliance upon Local Government 
conducted its own credit evaluation, reviewed such information as it has deemed adequate 
and appropriate, and made its own analysis of the PACE Owner Contract, the Project, and 
Property Owner’s financial ability to perform the financial obligations set out in the 
Financing Documents; and 

(c) Lender has not relied upon any investigation or analysis conducted by, 
advice or communication from, or any warranty or representation by Local Government, 
Authorized Representative, or any agent or employee of Local Government or Authorized 
Representative, express or implied, concerning the financial condition of the Property 
Owner or the tax or economic benefits of an investment in the Assessment. 

8. Written Contract Required by the PACE Act. This PACE Lender Contract 
constitutes a written contract between Local Government and Lender, as required under Section 
399.006 (c) of the PACE Act.  

9. Construction and Definitions.  This PACE Lender Contract is to be construed in 
accordance with and with reference to the PACE Program and PACE Act. Terms used herein and 
not otherwise defined herein shall have the meanings ascribed to them in the PACE Program, or 
the PACE Act. 

10. Binding Effect. This PACE Lender Contract is binding upon and inures to the 
benefit of the parties hereto and their respective representatives, agents, successors, and assigns. 

11. Notices.  Unless otherwise specifically provided herein, all notices and other 
communications required or permitted hereunder shall be in writing and delivered by first-class 
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mail or by electronic mail with written confirmation of receipt, addressed to the other party at the 
address stated below the signature of such party or at such other address as such party may from 
time to time designate in writing to the other party, and shall be effective from the date of receipt. 

12. Governing Law and Venue.  This PACE Lender Contract shall in all respects be 
governed by and construed in accordance with the laws of the State of Texas without regard to 
Texas’ choice of law provisions. Venue for any disputes or suits between the parties arising from 
or related to this PACE Lender Contract shall be in a state court located in the Region, and the 
parties consent to the personal and subject matter jurisdiction of such state court. 

13. Entire Agreement.  This PACE Lender Contract, including its exhibit, constitutes 
the entire agreement between Local Government and Lender with respect to the subject matter 
hereof and shall not be amended or altered in any manner except by a document in writing executed 
by both parties. 

14. Further Assurances.  Lender further covenants and agrees to do, execute and 
deliver, or cause to be done, executed, and delivered all such further acts for implementing the 
intention of this PACE Lender Contract as may be reasonably necessary or required. 

15. Captions.  Paragraph and section titles are for convenience of reference only and 
shall not be of any legal effect. 

16. Counterparts. This PACE Lender Contract may be executed in any number of 
counterparts, and each counterpart may be delivered on paper or by electronic transmission, all of 
which when taken together shall constitute one agreement binding on the parties, notwithstanding 
that all parties are not signatories to the same counterpart. 

17. Interest.  Interest and penalties in the event of default, as provided above, are 
explicitly authorized by Section 399.014(d) of the PACE Act.  However, in no event will the total 
amount of interest on the Assessment, including statutory interest payable to Local Government 
and Contractual Interest payable to Lender under the Financing Documents, exceed the maximum 
amount or rate of nonusurious interest that may be contracted for, charged, or collected under 
Texas law (the “usury limit”). If the total amount of interest payable to Local Government and 
Contractual Interest payable to Lender exceeds the usury limit, interest payable to Local 
Government shall be reduced and any interest in excess of the usury limit shall be credited to the 
amount payable to Local Government or refunded. This provision overrides any conflicting 
provisions in this PACE Lender Contract. 

18. Certification. Local Government certifies that the PACE Program has been duly 
adopted and is in full force and effect on the Effective Date of this PACE Lender Contract.  
Property Owner has represented to Lender and Local Government that the Project is a “qualified 
project” as defined in the PACE Program and Section 399.002 of the PACE Act.  The Assessment 
has been imposed on the Property as a lien in accordance with the PACE Owner Contract and the 
PACE Act.  Local Government has not assigned or transferred any interest in the Assessment or 
the PACE Owner Contract. 
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19. Inspection and Audits. Local Government’s representatives may perform, or have 
performed, audits of Lender’s documents, books and records. Lender shall keep its documents, 
books and records available for this purpose for at least three (3) years after this PACE Lender 
Contract terminates. This provision does not affect the applicable statute of limitations. 

20. No Personal Liability.  Pursuant to Section 399.019 of the PACE Act, the Lender 
acknowledges that the members of the governing body and employees of the Local Government, 
and board members, executives, employees, and contractors of the Authorized Representative are 
not personally liable as a result of exercising any rights or responsibilities under the PACE 
Program or any agreement in furtherance of the PACE Program. 

21. Construction Terms.  The Financing Documents executed by Lender and Property 
Owner must include a requirement that Lender shall withhold  ______% of the Financing until 
verification is provided to Authorized Representative by an Independent Third Party Reviewer 
(“ITPR”) that the Project was properly completed and is operating as intended, or Property Owner 
shall pay liquidated damages to Lender of $_______ per day for every day after 30 days following 
completion of the Project that such verification of completion is not provided. If verification of 
completion is not provided by Property Owner on or before the 30th day after completion of the 
Project, such verification shall be submitted by Lender. If this PACE Lender Contract includes 
any additional requirements related to construction of the Project and disbursement of Financing, 
such requirements are set forth in Exhibit D of the PACE Owner Contract attached hereto as 
Exhibit A and incorporated herein by reference. Such requirements may include, among other 
things, (1) the disbursement schedule and (2) any holdback amount to be funded following 
verification of final project completion.   
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PACE LENDER CONTRACT [1 OF 2] 

LENDER:  
 
      
____________________________________  
 
 
 
By:        

  
      
    
 
      
  
 
 

Email Address: _______________________ 
 
 
 

ACKNOWLEDGEMENT 

 
STATE OF ________  § 
 
COUNTY OF ________ § 

This PACE Lender Contract pursuant to Property Assessed Clean Energy Act was 
acknowledged before me on ______________, ________ by ____________________________, 
_____________________________, on behalf of ________________. 

 
__________________________________________ 
 
________________________________(print name) 
 
NOTARY PUBLIC, STATE OF ________ 

 
 
 
 
 
 
 
 

Name:   

Title:   

Address:   
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LOCAL GOVERNMENT: 

 
CITY OF PORT LAVACA, TEXAS 
 
By: TEXAS PROPERTY ASSESSED CLEAN ENERGY AUTHORITY 
AUTHORIZED REPRESENTATIVE 
Pursuant to Tex. Local Gov’t Code §399.006(b) 
 
 
By: _______________________________________________ 

 

 

 

 
Email Address:  admin@texaspaceauthority.org 

 

ACKNOWLEDGEMENT 

 
STATE OF TEXAS  § 
 
COUNTY OF ________ § 

This PACE Lender Contract pursuant to Property Assessed Clean Energy Act was 
acknowledged before me on ___________________, ______ by Charlene Heydinger, President, 
Texas Property Assessed Clean Energy Authority, dba Texas PACE Authority, a Texas nonprofit 
corporation, on behalf of said corporation as Authorized Representative for the Local 
Government. 

 
__________________________________________ 

________________________________(print name) 

 

NOTARY PUBLIC, STATE OF TEXAS 

 
 

Name: CHARLENE HEYDINGER 

Title: PRESIDENT, TEXAS PACE AUTHORITY 

Address:   PO BOX 200368 
AUSTIN, TX  78720-0368 
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PACE LENDER CONTRACT EXHIBIT A 
 

PACE OWNER CONTRACT 
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EXHIBIT 4 

FORM NOTICE OF CONTRACTUAL ASSESSMENT LIEN  

PURSUANT TO PROPERTY ASSESSED CLEAN ENERGY ACT 
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FORM NOTICE OF CONTRACTUAL ASSESSMENT LIEN 
PURSUANT TO  

PROPERTY ASSESSED CLEAN ENERGY ACT 
 

STATE OF TEXAS  § 
    § 
COUNTY OF CALHOUN § 

RECITALS 
 

A. The Property Assessed Clean Energy Act (“PACE Act”), Texas Local Government 
Code Chapter 399, authorizes the governing body of a local government to establish a program 
and designate a region within the local government’s jurisdiction within which an authorized 
representative of the local government may enter into written contracts with the record owners of 
privately owned commercial, industrial, and large multifamily residential (5 or more dwelling 
units) real property to impose assessments on the property to finance the cost of permanent 
improvements fixed to the property intended to decrease water or energy consumption or demand. 
Unless otherwise expressly provided herein, all terms used herein have the same meanings 
ascribed to them in the PACE Act. 

B. The City of Port Lavaca, Texas (“Local Government”) has established a program 
under the PACE Act pursuant to a resolution dated _____________, adopted by the City Council 
(“PACE Program”), and has designated Texas Property Assessed Clean Energy Authority, dba 
Texas PACE Authority, as the representative of Local Government (“Authorized 
Representative”) authorized to enter into and enforce the written contracts with the owners of 
such property and the providers of such financing described herein, and has designated the entire 
territory within the boundaries of  the City of Port Lavaca, Texas  jurisdiction, including its 
extraterritorial jurisdiction as a region (the “Region”) within which the Authorized Representative 
and the record owners of such real property may enter into written contracts to impose assessments 
to repay the financing by owners of qualified improvements on the owner’s property pursuant to 
the PACE Program.   

C. _____________________ (“Property Owner”) is the sole legal and record owner 
of the qualified “real property,” as defined in Section 399.002 of the PACE Act, within the Region 
located at _____________, _____________, Texas _____-____ and more fully described in 
Exhibit A attached hereto and made a part hereof (the “Property”). 

D. Property Owner has applied to Local Government to participate in the PACE 
Program by installing or modifying on the Property certain permanent improvements described in 
Exhibit B attached hereto and made a part hereof, which are intended to decrease water or energy 
consumption or demand and which are or will be fixed to the Property as “qualified 
improvements”, as defined in Section 399.002 of the PACE Act (“Qualified Improvements”).  
The installation or modification of such Qualified Improvements on the Property will be a 
“qualified project” as defined in Section 399.002 of the PACE Act (the “Project”). Property 
Owner has entered into a written contract (the “PACE Owner Contract”) with Local Government 
pursuant to the PACE Act and the PACE Program and has requested Local Government to impose 
an assessment on the Property to repay the financing of such Qualified Improvements. 
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E. The financing of such Qualified Improvements will be provided to Property Owner 
by _____________________ (“Lender”), a qualified lender selected by Property Owner, pursuant 
to a written contract executed by Lender and Local Government as required by PACE Program 
and Section 399.006(c) of the PACE Act (the “PACE Lender Contract”).  Lender will be 
responsible for all servicing duties other than those specifically undertaken by Local Government 
in the PACE Lender Contract. 

THEREFORE, Local Government hereby gives notice to the public pursuant to Section 
399.013 of the PACE Act that it has imposed an assessment on the Property in the principal amount 
of $________________ (the “Assessment”).  The Assessment includes only those costs and fees 
for which an assessment may be imposed under Section 399.006(e) of the PACE Act.  In the event 
that the actual total of costs and fees for which an assessment may be imposed is different from 
the amount stated or any other term requires correction, Local Government, Property Owner, and 
Lender will execute an amended Owner Contract and Lender Contract, and Authorized 
Representative will record an amended Notice of Contractual Assessment Lien. 

The Assessment and contractual interest thereon due to the Lender (“Contractual 
Interest”) are due and payable in installments (“Installments”) in accordance with the terms and 
payment schedule included in the financing documents executed between Property Owner and 
Lender that are described in or copies of which are attached hereto as Exhibit C (the “Financing 
Documents”). 

 Pursuant to Section 399.014 of the PACE Act,  

1. The Assessment, including any interest, costs, fees, attorney fees, or penalties accrued 
thereon,  
(i) are a first and prior lien against the Property from the date on which this Notice of 
Contractual Assessment Lien is recorded in the real property records of the county in which 
the Property is located, until the Assessment, interest, or penalty is paid; and  
(ii) such lien has the same priority status as a lien for any other ad valorem tax, pursuant 
to Section 399.014(a)(2) of the PACE Act.   

2. Pursuant to Section 399.014(b) of the PACE Act, the lien created by the Assessment runs 
with the land, and any portion of the Assessment that has not yet become due will not be 
eliminated by foreclosure of: (i) a property tax lien, or (ii) the lien for a delinquent 
Installment of the Assessment.  In the event of a sale or transfer of the Property by Property 
Owner, the obligation for the Assessment and the Property Owner’s obligations under the 
Financing Documents will be transferred to the succeeding owner without recourse to 
Local Government, or Authorized Representative. 

As provided in Section 399.014(a-1) of the PACE Act, after this Notice of Contractual 
Assessment Lien is recorded in the real property records of the county in which the 
Property is located, the lien created by the Assessment may not be contested on the basis 
that the improvement is not a “qualified improvement” or the Project is not a “qualified 
project”, as such terms are defined in Section 399.002 of the PACE Act. 

EXECUTED on _________________, _______  

96

Section VIII. Item #3.



V2021-11AR  PACE Notice of Contractual Assessment Lien 
 

3 

LOCAL GOVERNMENT: 

 
CITY OF PORT LAVACA, TEXAS 
 
By: TEXAS PROPERTY ASSESSED CLEAN ENERGY AUTHORITY 
AUTHORIZED REPRESENTATIVE 
Pursuant to Tex. Local Gov’t Code §399.006(b) 
 
 
By: _______________________________________________ 

 

 

 

 
Email Address:  admin@texaspaceauthority.org 

 

ACKNOWLEDGEMENT 

 
STATE OF TEXAS  § 
 
COUNTY OF _________ § 

This Notice of Contractual Assessment Lien pursuant to Property Assessed Clean Energy 
Act was acknowledged before me on _____________________, ______ by Charlene Heydinger, 
President, Texas Property Assessed Clean Energy Authority, dba Texas PACE Authority, a 
Texas nonprofit corporation, on behalf of said corporation as Authorized Representative for the 
Local Government. 

                      

________________________________ (print name) 

                NOTARY PUBLIC, STATE OF TEXAS 

 

 

Name: CHARLENE HEYDINGER 

Title: PRESIDENT, TEXAS PACE AUTHORITY 

Address:   PO BOX 200368 
AUSTIN, TX  78720-0368 
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PACE NOTICE OF LIEN EXHIBIT A 

PROPERTY DESCRIPTION 
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PACE NOTICE OF LIEN EXHIBIT B 

QUALIFIED IMPROVEMENTS 
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PACE NOTICE OF LIEN EXHIBIT C 

FINANCING DOCUMENTS 
 

 Assessment Payment Schedule  

      

 Assessment Total:   

 Payment Frequency:   
      

Payment 
Date Total Payment Principal Paid Interest Paid Administration 

Fee 
Remaining 

Balance 

      

      

      

      

      

      

      

      

      

      

      

      

      

      

      

      

      

      

      

      
 

Financing Documents 
 

Document Title Parties Date Executed 
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INDEXING INSTRUCTION: 
 
Grantor:    ________________________, Property Owner 
Grantees:  City of Port Lavaca, Texas, Local Government 
  ________________________, Lender 
 
After recording, return to-  Texas PACE Authority 
    Charlene Heydinger 
    PO Box 200368  
    Austin, TX  78720-0368 

 

101

Section VIII. Item #3.



COMMUNICATION

SUBJECT: Consider a Services Agreement authorizing administration of Texas Property 

Assessed Clean Energy (PACE) Program for the City of Port Lavaca.  Presenter is Jody Weaver  

__________________________________________________________________

INFORMATION:
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 CITY OF PORT LAVACA 

 
 

MEETING:   March 14, 2022 
 
DATE:  3.9.2022 
 
TO:   HONORABLE MAYOR AND CITY COUNCIL MEMBERS 
 
FROM:  JESSICA CARPENTER, DEVELOPMENT SERVICES DIRECTOR 
 
SUBJECT: Consider and discuss the PACE service agreement to establish the City of 

Port Lavaca Property Assessed Clean Energy Program (Port Lavaca PACE 
Program). 

 
 
This is a public hearing for comments and questions from the public regarding the PACE program. 
The PACE program is being presented with the second resolution, Resolution R-031422-1 
establish the Port Lavaca Pace Program. Pace has been adopted by the state as, The Texas PACE 
Act, Chapter 399 of the Local Government Code.  

Resolution No. R-021422-2 of the City’s Intent for PACE was approved by the City Council on 
February 14, 2022. 
 
The city is proposing to enter into a service agreement with the Texas Property Assessed Clean 
Energy Authority as a part of establishing PACE for the development community funding option 
for energy and water efficiency improvements for the developments within the city of Port Lavaca. 

The city has a developer proposing to implement the PACE program for his new residential 
housing development adjacent to the existing Sea Greens workforce housing development. 

This seems like a new opportunity for developers, and staff views this as a positive funding 
program. The success of this funding for developments that meet the PACE criteria prove to be a 
progressive improvement to Port Lavaca for infrastructure and energy for our growing community. 
It is not often new funding streams emerge for developers and investors with a progressive element 
to incentivize the green energy and efficiency improvements. The green energy, standard energy, 
and water efficiency improvement criteria seems to be a positive step in development funding 
elements required under PACE. 

A PACE summary and link to the PACE website: 

 

 

https://www.texaspaceauthority.org/local-governments/ 
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 CITY OF PORT LAVACA 

 
Texas Property Assessed Clean Energy (TX-PACE) is a voluntary program that creates jobs, 
improves the environment, and saves Texas companies money on their utility bills. Local 
governments across the state are taking advantage of the Texas PACE statute and establishing 
programs to further provide quality and valuable services to their constituencies, stakeholders, and 
taxpayers. 
 
The Texas PACE Act, Chapter 399 of the Local Government Code, is a local adoption model. The 
Texas “PACE in a Box” model was created by over 130 PACE stakeholders to facilitate a 
consistent, user-friendly approach to TX-PACE design and implementation. The model has been 
unanimously adopted by every local government establishing a TX-PACE program in Texas. 
 
The model plug and play program contains consumer protection underwriting and technical best 
practices and model documents. “PACE in a Box” has minimal impact on government staff, adds 
no additional cost to the general taxpayer or burden to the treasury, and is administered by a 
nonprofit that does not compete with the private sector. Texas PACE Authority administers the 
uniform “PACE in a Box” model as a public service on behalf of local governments and is funded 
through user fees and grants. 
 
PACE is 100% financing for energy and water efficiency improvements to industrial, commercial, 
multi-family residential, and non-profit buildings. PACE is essentially a long-term (typically 10-
20 year), low-cost loan for such improvements as: 

• HVAC modification or 
replacement 

• Light fixture modifications such  
            as LED 

• Solar panels 
• High-efficiency windows or doors 

• Automated energy control 
systems 

• Insulation, caulking, weather-
stripping or air sealing 

• Water use efficiency 
improvements 

• Energy- or water-efficient 
manufacturing processes 
and/or equipment 

• Solar hot water 
• Gray water reuse 
• Rainwater collection system 

 
Attachments: 

• PACE Service Agreement 
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PROFESSIONAL SERVICES AGREEMENT   PAGE 1 
 

PROFESSIONAL SERVICES AGREEMENT 
BY AND BETWEEN THE CITY OF PORT LAVACA, TEXAS AND  
TEXAS PROPERTY ASSESSED CLEAN ENERGY AUTHORITY 

 
 

 
 THIS PROFESSIONAL SERVICES AGREEMENT (“Agreement”) is made and 
entered by and between the City of Port Lavaca, Texas, hereinafter referred to as "Local 
Government", and TEXAS PROPERTY ASSESSED CLEAN ENERGY (PACE) 
AUTHORITY (d/b/a Texas PACE Authority), a Texas non-profit business association, 
hereinafter referred to as “Services Provider” to be effective from and after the date as 
provided herein. 
 

W I T N E S S E T H: 
 
 WHEREAS, the City Council of Local Government desires to engage the services 
of a qualified professional to administer a Texas Property Assessed Clean Energy 
program for Local Government pursuant to the Property Assessed Clean Energy Act, 
Texas Local Government Code Chapter 399 (“PACE Act”), and serve as Authorized 
Representative pursuant to Tex. Local Gov’t Code §399.006(b), hereinafter referred to as 
the "Program"; and 
 
 WHEREAS, Services Provider desires to render such services for Local 
Government upon the terms and conditions provided herein – 
 
 NOW, THEREFORE, for and in consideration of the covenants contained herein, 
and for the mutual benefits to be obtained hereby, the parties hereto agree as follows: 
 

I.  ENGAGEMENT 
 
 Local Government hereby agrees to retain Services Provider to serve as 
administrator of Local Government’s Program and Services Provider agrees to 
perform such services in accordance with the terms and conditions of this Agreement. 
 

II.  SCOPE OF SERVICES 
 
 The parties agree that Services Provider shall perform such services as are 
further described in Exhibit “A” (collectively “Scope of Services”).  The parties 
understand and agree that deviations or modifications in the Scope of Services may be 
authorized from time to time by Local Government but said authorization must be made 
in writing and mutually agreed to by both parties. 
 
 Prior to commencing Services under this Agreement, Services Provider agrees to 
deliver the following to Local Government: 

(a) A PACE Program Guidelines, in English and Spanish, that describes the 
program requirements and project process and fees; and 
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(b) Certification the Services Provider will adhere to the PACE in a Box 

underwriting and technical standards as updated from time-to-time. 
 

III.  TERM OF AGREEMENT 
 

 The initial term of this Agreement shall commence on the date both Local 
Government and Services Provider have executed this Agreement.  

Notwithstanding the termination of this Agreement, Services Provider shall be 
permitted to continue administration of any third-party agreements under the Program 
commenced prior to termination of this Agreement, and to continue recovering any 
compensation due Services Provider for services performed prior to termination in 
accordance with Section IV of this Agreement.    
 

IV.  COMPENSATION AND EXPENSES 
 
 Services Provider shall be paid for performance of the Scope of Services set 
forth in Exhibit “A”, in accordance with the compensation schedule set forth in Exhibit “B” 
hereto. .  All payments to Services Provider shall be made by participants in the 
Program in accordance with the PACE Act, and Local Government shall have no 
obligation to pay Services Provider for performance of the Scope of Services. 
 

V.  INSURANCE 
 
 Services Provider agrees to meet all insurance requirements, and to require all 
consultants who perform work for Services Provider to meet all insurance requirements, 
as set forth in Exhibit "C" to this Agreement. 
 

VI.  INDEMNIFICATION 
 

SERVICES PROVIDER AGREES TO INDEMNIFY AND HOLD LOCAL 
GOVERMENT AND ITS RESPECTIVE OFFICERS, AGENTS AND EMPLOYEES, 
HARMLESS AGAINST ANY AND ALL CLAIMS, LAWSUITS, JUDGMENTS, FINES, 
PENALTIES, COSTS AND EXPENSES FOR PERSONAL INJURY (INCLUDING 
DEATH), PROPERTY DAMAGE OR OTHER HARM OR VIOLATIONS FOR WHICH 
RECOVERY OF DAMAGES, FINES, OR PENALTIES IS SOUGHT FROM LOCAL 
GOVERNMENT ARISING OUT OF OR OCCASIONED BY SERVICES PROVIDER 'S 
BREACH OF ANY OF THE TERMS OR PROVISIONS OF THIS AGREEMENT, 
VIOLATIONS OF LAW BY SERVICES PROVIDER, OR BY, GROSSLY NEGLIGENT,  
OR STRICTLY LIABLE ACT OR OMISSION OF THE SERVICES PROVIDER, ITS 
OFFICERS, AGENTS, EMPLOYEES, INVITEES, SUBCONTRACTORS, OR SUB-
SUBCONTRACTORS IN THE PERFORMANCE OF THIS AGREEMENT.  THE 
INDEMNITY PROVIDED FOR IN THIS PARAGRAPH SHALL NOT APPLY TO ANY 
LIABILITY TO THE EXTENT RESULTING FROM THE CONCURRENT NEGLIGENCE 
OF LOCAL GOVERNMENT, AND ITS OFFICERS, AGENTS, EMPLOYEES OR 
SEPARATE CONTRACTORS.  LOCAL GOVERNMENT DOES NOT WAIVE ANY 
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GOVERNMENTAL IMMUNITY OR OTHER DEFENSES AVAILABLE TO IT UNDER 
TEXAS OR FEDERAL LAW.  NO PARTY SHALL BE LIABLE FOR ANY NON-DIRECT 
DAMAGES, INCLUDING BUT NOT LIMITED TO, CONSEQUENTIAL, INCIDENTAL, 
PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS OR OTHER 
BUSINESS INTERRUPTION DAMAGES, BY STATUTE, IN TORT OR CONTRACT. 
EACH PARTY AGREES TO BE RESPONSIBLE FOR ITS OWN ATTORNEY FEES 
AND LEGAL COSTS. THE PROVISIONS OF THIS PARAGRAPH ARE SOLELY FOR 
THE BENEFIT OF THE PARTIES HERETO AND ARE NOT INTENDED TO CREATE 
OR GRANT ANY RIGHTS, CONTRACTUAL OR OTHERWISE, TO ANY OTHER 
PERSON OR ENTITY. 
 

VII.  INDEPENDENT CONTRACTOR 
 
 Services Provider covenants and agrees that it is an independent contractor and 
not an officer, agent, servant or employee of Local Government; that it shall have 
exclusive control of and exclusive right to control the details of the services performed 
hereunder and all persons performing same, and shall be responsible for the acts and 
omissions of its officers, agents, employees, contractors, subcontractors and consultants; 
that the doctrine of respondeat superior shall not apply as between Local Government 
and Services Provider, its officers, agents, employees, contractors, subcontractors and 
consultants, and nothing herein shall be construed as creating a partnership or joint 
enterprise between Local Government and Services Provider.  
 

VIII.  ASSIGNMENT AND SUBLETTING 
 
 Services Provider agrees that this Agreement shall not be assigned without the 
prior written consent of Local Government, except to an Affiliate of Services Provider.  
Affiliate shall mean (1) any corporation or other entity controlling, controlled by, or under 
common control with (directly or indirectly) Services Provider, including, without 
limitation, any parent corporation controlling Services Provider or any subsidiary that 
Services Provider controls; (2) the surviving corporation resulting from the merger or 
consolidation of Services Provider; or (3) any person or entity which acquires all of the 
assets of Services Provider as a going concern. Services Provider shall be permitted 
to enter into subcontracts for performance of portions of the Scope of Services; however, 
Services Provider shall not subcontract the entirety of the Scope of Services to a single 
subcontractor without Local Government’s consent.  Services Provider further agrees 
that the assignment or subletting of any portion or feature of the work or materials required 
in the performance of this Agreement shall not relieve the Services Provider from its full 
obligations to Local Government as provided by this Agreement. 
 

IX.  AUDITS AND RECORDS 
 
 Services Provider agrees that Local Government or its duly authorized 
representatives shall, until the expiration of three (3) years after termination under this 
Agreement, have access to and the right to examine and photocopy any and all books, 
documents, papers and records of Services Provider which are directly pertinent to the 
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services performed under this Agreement for the purposes of making audits, 
examinations, excerpts, and transcriptions.  Services Provider agrees that Local 
Government shall have access during normal business hours and days to all necessary 
Services Provider’s facilities and shall be provided adequate and appropriate workspace 
in order to conduct audits in compliance with the provisions of this section.  Local 
Government shall give Services Provider reasonable advance notice of intended 
audits. 

X.  CONTRACT TERMINATION 
 
 The parties agree that Local Government and Services Provider shall have the 
right to terminate this Agreement upon thirty (30) days prior written notice to the other 
party.  In the event of such termination, Services Provider shall deliver to Local 
Government upon request all finished or unfinished documents, data, studies, surveys, 
drawings, maps, models, reports, photographs or other items prepared by Services 
Provider in connection with this Agreement.  In the event of termination, Services 
Provider shall be compensated in accordance with Section III of this Agreement with 
respect to any third-party agreements under administration by Services Provider at the 
time of termination. 
 

 
XI.  COMPLETE AGREEMENT 

 
 This Agreement, including the Exhibits lettered "A" through "C", constitute the 
entire agreement by and between the parties regarding the subject matter hereof and 
supersedes all prior or contemporaneous written or oral understandings.  This Agreement 
may only be amended, supplemented, modified or canceled by a duly executed written 
instrument. 

 
XII. AMENDMENTS 

 
 Amendments to this agreement may be made at any time upon mutual agreement 
by Local Government and Services Provider. 

 
XIII.   MAILING OF NOTICES 

 
 Unless instructed otherwise in writing, Services Provider agrees that all notices 
or communications to Local Government permitted or required under this Agreement 
shall be addressed to Local Government at the following address: 
 
 City of Port Lavaca  
 Jody Weaver, Interim City Manager  
 202 N. Virginia Street  
 Port Lavaca, Texas 77979  
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 Local Government agrees that all notices or communications to Services 
Provider permitted or required under this Agreement shall be addressed to Services 
Provider at the following address: 
 

Texas Property Assessed Clean Energy Authority 
Attn: Charlene Heydinger 

PO Box 200368 
Austin TX  78720-0368 
 All notices or communications required to be given in writing by one party or the 
other shall be considered as having been given to the addressee on the date such notice 
or communication is posted by the sending party. 
 

XIV.  AUTHORITY TO SIGN 
 

The undersigned officers and/or agents of the parties represent and warrant they 
are the legally authorized officials and have the necessary authority to execute this 
Agreement on behalf of the parties and to bind them to this Agreement. 

 
XV.  MISCELLANEOUS 

 
A. This is a contract for the purchase of personal or professional services and is 
therefore exempt from any competitive bidding requirements of Local Government. 
 
B. Paragraph Headings: 
 
 The paragraph headings contained herein are for convenience only and are not 
intended to define or limit the scope of any provision in this Agreement. 
 
C. Agreement Interpretation: 
 
 This is a negotiated Agreement, should any part be in dispute, the parties agree 
that the terms of the Agreement shall not be construed more favorably for either party. 
 
D. Venue and Governing Law: 
 
 The parties agree that the laws of the State of Texas shall govern this Agreement, 
without regard to any choice of law statutes, and that it is performable in Calhoun County, 
Texas.  The parties consent to exclusive venue shall lie in Calhoun County, Texas. 
 
E. Successors and Assigns: 
 
 Local Government and Services Provider and their partners, successors, and 
lawful assigns are hereby bound to the terms and conditions of this Agreement. 
 
F. Severability: 
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 In the event a term, condition, or provision of this Agreement is determined to be 
void, unenforceable, or unlawful by a court of competent jurisdiction, then that term, 
condition, or provision, shall be deleted and the remainder of the Agreement shall remain 
in full force and effect. 
 
G. Effective Date: 
 
 This Agreement shall be effective from and after the date of execution by the last 
signatory hereto as evidenced below. 
 
 SIGNED on the date indicated below. 
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   CITY OF PORT LAVACA, TEXAS 
 

    
    
DATE:   _____________________________ 
   Jack Whitlow, Mayor 
    
ATTEST: 
 
 
___________________________  
Mandy Grant, City Secretary 
 
 
APPROVED AS TO FORM: 

  

 
 

  

____________________________  
Anne Marie Odefey, City Attorney 
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   TEXAS PROPERTY ASSESSED 
CLEAN ENERGY AUTHORITY 

    
    
    
DATE: ______________________  BY:  ____________________________ 
    Name:  Charlene Heydinger 

 Title:  President 
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Exhibit “A” 
Scope of Services  

 
 
The Services Provider will perform the following services in the administration of the 
Program:  
 
Community Outreach  
In furtherance of community outreach efforts, Services Provider will: 

Maintain a website with a page specific to the Program that tallies the cumulative 
economic and environmental impact of PACE projects closed under the Program;   
Maintain a project database; 
Respond to inquiries from property owners, vendors, contractors, consultants, and 
the general public;  
Publish the Service Provider’s PACE Program Guide in English and Spanish on 
the Program website; 
Publish the m o s t  c u r r e n t  v e r s i o n  o f  t h e  P A C E  i n  a  B o x  Technical 
Standards Manual on the Program website; 
List interested, qualified lenders on the Program website to enable property 
owners to identify potential sources of private third-party financing; 
Arrange for training of contractors, independent third-party reviewers (“ITPR”), and 
other stakeholders on how to apply for PACE financing and comply with the PACE 
in a Box Technical Standards Manual;  
List interested trained service providers on the Program website to enable property 
owners to identify potential contractors, architects, engineers, and other 
consultants and advisors; and 
Establish quality assurance measures. 

Services Provider will also maintain uniform documents, forms, and contracts.  Periodic 
updates to the standard form documents are necessary as the program evolves, 
incorporating best practices and standardizing the PACE documents across various 
PACE programs.  The Authorized Representative is authorized to, and is tasked with 
maintaining the form documents and making technical and conforming updates as 
necessary so long as the changes are consistent with the resolution to establish the PACE 
program and the Texas PACE Act.  
 
Application and Approval Process 
 
Publish a preliminary application form on the Program website. 
Provide a Project Application Form based on PACE-in-a-Box model application form upon 
request to interested parties.  
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Review submitted Application forms for administrative completeness and notify the 
applicants of any missing information. 
Maintain the confidentiality of confidential owner information. 
Maintain the PACE application process, including: 

Accept and review the property owner’s completed application.When the project 
meets eligibility requirements, provide written indication that the project meets 
PACE standards at this stage (subject to verification of all requirements at closing).   
Inform the property owner of his or her responsibilities in the process, including 
hiring a third-party reviewer, obtaining a lender, determining final project scope and 
completing and submitting a closing verification package.   
Conduct a Pre-Closing Verification, which will confirm the statutorily required 
eligibility requirements of the owner including that the property owner: 

o Is the legal property owner of the benefited property; 
o Is current on mortgage and tax payments; 
o Is not insolvent or the subject of bankruptcy proceedings; 
o Holds clear title to the property and it is not in dispute; and 
o Has written consent of any pre-existing mortgage lien holder to the 

proposed PACE assessment. 
Require independent third-party verification of expected energy or water savings resulting 
from a project (provided by ITPR retained by applicant), according to the PACE-in-a-Box 
Technical Standards Manual. This review will include a:  

• Site visit,  

• Report stating the savings (energy, demand, and/or water) and expected project 
life are reasonable and in compliance with PACE in a Box program guidelines; and 

• Letter from the ITPR certifying that he/she has no financial interest in the project 
and is an independent reviewer. 

Require independent third-party verification, according to the PACE-in-a-Box Technical 
Services Manual, that the period of an assessment does not exceed the expected life of 
the improvements or thoroughly review waiver application and justification (provided by 
ITPR retained by applicant); 
Require lender to confirm in writing its determination, based on underwriting factors 
established by the lender, that the owner has demonstrated the financial ability to repay 
the financial obligations to be repaid through assessment. 
Require the owner to notify the holder of any mortgage lien on the property of the owner's 
intention to participate in the Program not less than 30 days before closing and obtain 
the lienholder's written consent prior to the imposition of the PACE assessment; 
Review and finalize the terms of every Owner Contract and Lender Contract prior to 
execution; The Contract must contain: 

• Amount of the assessment; 
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• The legal description of the property;  

• The name of the property owner; and  

• A reference to the statutory assessment lien provided under the PACE Act. 
Collect and retain owner application fees as compensation for administrative services. 
Perform closing verification reviews and schedule assessment transaction closings 
when all requirements are met. Such closing verification must include: 

• The report conducted by a qualified independent third-party reviewer of water or 
energy baseline conditions and the projected water or energy savings attributable 
to the project;  

• Such financial information about the owner and the property as the lender 
chosen by the owner deems necessary to determine that the owner has 
demonstrated the financial ability to fulfill the financial obligations to be paid 
through assessments; and  

• All other information required by the Services Provider. 
Coordinate and take part in assessment transaction closings. 
Execute contracts under the Program as authorized on behalf of Local Government. 
Arrange for recordation of a Notice of Contractual Assessment Lien for each approved 
project in the Official Public Records of the county where the project is located; The 
Notice must contain: 

• Amount of the assessment; 

• The legal description of the property;  

• The name of the property owner; and  

• A reference to the statutory assessment lien provided under the PACE Act. 
Require independent pos t -c los ing  third-party verification (by ITPR retained by 
Applicant or Lender) that each project was properly completed and is operating as 
intended. 
Collect and retain administration fees collected by lenders from owners that receive PACE 
financing.  
 
Management and Reporting 
Manage communications with lenders regarding assessment servicing, payment, and 
default. 
Upon notification by a lender of an owner's default in payment of an assessment and 
the lender's compliance with the requirements of the Lender Contract on collection after 
default, notify the Local Government to enforce the assessment lien in accordance with 
law and the agreements between the parties. 
Receive and store owner reports on energy and water savings. 
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Maintain the form contracts and make technical and conforming updates as necessary so 
long as the changes are consistent with the resolution to establish the PACE program 
and the statute. 
At the request of property owners, prepare annual notices of assessment to be issued by 
Local Government to the owners, stating the total amount of the payments due on each 
assessment in the coming calendar year according to the owner contract and the 
financing documents. 
Determine the amounts of the application and administration fees to be paid by owners.   
Produce annual report on Texas PACE financing usage and the resulting energy and 
water savings enabled through PACE Assessments. The annual report shall also 
document how obligations under this Scope of Services were fulfilled during the prior 
year. For example, list training, outreach, education, efforts to reach underserved 
communities and stakeholders.  
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Exhibit “B” 
Compensation and Fees 

 
 

Service Provider shall determine the amounts of the uniform application and administration 
fees to be paid by property Owners participating in the Program. Such fees will not exceed 
the fees below: 

• An Application Fee of the greater of: 
o $2,000.00; or  
o Amounting to  

 1% of the total project cost of the first $5 million,  
 plus 0.5% of the marginal amount above $5 million and $20 million, 

and  
 0.25% of the marginal amount above $20 million. 

To be paid as follows: 
 $500.00 per project at the time of application submittal; and 
 the balance of the full remaining application fee paid at closing. 

 
• A recurring Administration Fee of 0.08% of the outstanding principal balance, which 

amount shall be collected by lender and paid to the Services Provider as provided 
in the Owner Contract and the financing documents. This fee can also be capitalized 
and paid at closing. If paid under a negotiated regular schedule to the lender by the 
property owner, the lender shall pay this fee to Services Provider at the time of each 
payment by the property owner in accordance with the financing documents. This 
recurring Administration Fee is earned at closing and survives termination of this 
Agreement. In the event a lender, property owner, or other party pays the Local 
Government in error, the Local Government agrees to forward the fee, without 
deduction, to Services Provider within ten days of receipt. 
 

• When an existing PACE Assessment is amended, the above Application Fee will be 
calculated on the difference between the original project cost and updated project 
cost, or $2,000, whichever is larger. An initial $500 will be paid with the amendment 
application. When applicable, the recurring Administration Fee will be reset 
accordingly.  

 
• No amounts shall be due by Local Government to Services Provider.  
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• Exhibit “C” 
Insurance Requirements 

 
 

COVERAGE LIMIT OF LIABILITY 

Employer's Liability $500,000 per occurrence 

General Liability 

Bodily Injury and Property Damage, 
Combined Limits of $500,000 each 
Occurrence, and $1,000,000 
aggregate 
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COMMUNICATION

SUBJECT: Consider certification of City Secretary that all candidates in the May 07, 2022 

General Officers Election are unopposed.  Presenter is Mandy Grant

__________________________________________________________________

INFORMATION:

119

Section VIII. Item #5.



120

Section VIII. Item #5.



121

Section VIII. Item #5.



COMMUNICATION

SUBJECT: Consider adopting an order canceling the May 07, 2022 General Officers 

Election, specifically the Council Members for Mayor, Single Districts #4 , Single District #5 

and further declaring the unopposed candidates duly elected.  Presenter is Mandy Grant

__________________________________________________________________

INFORMATION:
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ORDER OF CANCELLATION 
(ORDEN DE CANCELACIÓN) 

 

AW12-2 
Prescribed by Secretary of State 
Section 2.051 – 2.053, Texas Election Code 
03/07 

 The City Council of the City of Port Lavaca, Texas hereby cancels the election scheduled 
to be held on May 07, 2022 in accordance with Section 2.053(a) of the Texas Election Code.  
The named candidates have been certified as unopposed and are hereby declared elected: 

(El consejo de la ciudad de Port Lavaca, Texas cancela por este medio la elección 
programar para ser sostenido el 7 de Mayo de 2022 de acuerdo con la sección 2.053 (a) del 
código de la elección de Texas.  Han certificado como sin oposición y por este medio se 
declaran a los candidatos nombrados elegidos): 
 
 
CANDIDATE (CANDIDATO) OFFICE (OFICINA)  TERM (TÉRMINO) 
 
Jack Whitlow    Council Member, Mayor   2 years 
     (Miembro de consejo, Alcalde)  2 años 
 
Rosie Padron    Council Member, District #4   3 years 
     (Miembro de consejo, districto #4)  3 años 
 
Jim Ward    Council Member, District #5   3 years 
     (Miembro de consejo, districto #5)  3 años 
 
 A copy of this order will be posted on Election Day at each polling place that would have 
been used in the election. 

(Una copia de esta orden será fijada el día de elección en cada lugar de la interrogación 
que habría sido utilizado en la elección). 
 
 DATED this the 14th day of March, 2022 (FECHÓ esto el 14 día de Marzo de 2022) 
 
 
       ________________________________  
       Jack Whitlow, 

Mayor, City of Port Lavaca, Texas 
(Alcalde, Ciudad de Port Lavaca, Tejas) 

SEAL (SELLO) 
 
 
 
ATTEST: (ATESTIGÜE): 
 
________________________________  
Mandy Grant, 
City Secretary 
(Secretaria de la ciudad) 
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COMMUNICATION

SUBJECT: Consider appointment/reappointment of member(s) to Recreation and Parks 

Board to fill a vacancy and/or start a new term.  Presenter is Jody Weaver

__________________________________________________________________

INFORMATION:

124

Section VIII. Item #7.



125

Section VIII. Item #7.



126

Section VIII. Item #7.



COMMUNICATION

SUBJECT: Consider appointment/reappointment of member(s) to Planning Board to fill a 

vacancy and/or start a new term.  Presenter is Jody Weaver

__________________________________________________________________

INFORMATION:
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COMMUNICATION

SUBJECT: Consider City of Port Lavaca’s annual optional Homestead Tax exemption 

within the Calhoun County Appraisal District for the 2022 tax year. Presenter is Susan Lang

__________________________________________________________________

INFORMATION:
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COMMUNICATION

SUBJECT: Consider Resolution No. R-031422-2 of the City of Port Lavaca appointing a 

Chief Appraiser to Calculate Taxes for 2022 tax year.  Presenter is Susan Lang

__________________________________________________________________

INFORMATION:
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Resolution No. R-031422-2  Page 1 of 1 

RESOLUTION NO. R-031422-2 
 
WHEREAS, the City of Port Lavaca has a tax assessor-collector who assesses and collects taxes 
for the City of Port Lavaca through an agreement dated November 9, 2015; 
 
 AND WHEREAS, according to Section 26.04(c) of the Texas Property Tax Code, it is 
required to have a certified tax assessor-collector to calculate the tax rates for the City of Port 
Lavaca; 
 
 AND WHEREAS, it is time to have such no-new-revenue tax rate and voter-approval tax 
rate calculated; 
 
 NOW THEREFORE, BE IT RESOLVED by the City Council of the City of Port Lavaca 
to appoint the Chief Appraiser of the Calhoun County Appraisal District or his/her designee, being 
duly registered and qualified to perform such calculations for the City of Port Lavaca for the 2022 
tax roll. 
 
 DULY ENACTED by unanimous vote by the City Council at its regular meeting held on 
the 14th day of March, 2022, as same appears in its official minutes. 
 
 

Jack Whitlow, Mayor 
 
ATTEST: 
 
 
Mandy Grant, City Secretary 
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COMMUNICATION

SUBJECT: Consider Resolution No. R-031422-3 of the City of Port Lavaca declaring April 

as Fair Housing Month.  Presenter is Susan Lang  

__________________________________________________________________

INFORMATION:
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RESOLUTION NO. R-031422-3 

 
A RESOLUTION OF THE CITY OF PORT LAVACA, CALHOUN COUNTY, 
TEXAS, PROCLAIMING THE MONTH OF APRIL AS FAIR HOUSING 
MONTH.  

 
WHEREAS Title VIII of the Civil Rights Act of 1968, as amended, prohibits 

discrimination in housing and declares it a national policy to provide, within constitutional 
limits, for fair housing in the United States; and 
 

WHEREAS The principle of Fair Housing is not only national law and national 
policy, but a fundamental human concept and entitlement for all Americans; and 
 

WHEREAS The National Fair Housing Law, during the month of April, provides an 
opportunity for all Americans to recognize that complete success in the goal of equal housing 
opportunity can only be accomplished with the help and cooperation of all Americans. 
 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF 
PORT LAVACA, TEXAS: 
 

THAT, WE, do proclaim April as Fair Housing Month in City of Port Lavaca and do 
hereby urge all the citizens of this locality to become aware of and support the Fair Housing 
law. 
 
 

PASSED AND APPROVED on this 14th day of March 2022. 
 
ATTEST: 
 
   
Mandy Grant, City Secretary  Jack Whitlow, Mayor 
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COMMUNICATION

SUBJECT: Consider Second and Final Reading of an Ordinance (G-1-22) of the City of Port 

Lavaca regulating the speed of vehicles in, along, and upon those streets located within the 

confines of the listed residential subdivisions; establishing the rate of speed in and upon such 

streets in such subdivisions; prescribing penalties; repealing all ordinances in conflict herewith; 

and providing an effective date.  Presenter is Jody Weaver

__________________________________________________________________

INFORMATION:
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ORDINANCE #G-1-22  Page 1 of 5 
Establishing Speed Limits in Various Subdivisions 
mos\Ordinances\2022 Ordinances 
Passed and Adopted 03-14-22 
Recorded Vol. 3H, Page  

ORDINANCE NO. G-1-22 
 

AN ORDINANCE OF THE CITY OF PORT LAVACA REGULATING THE 
SPEED OF VEHICLES IN, ALONG, AND UPON THOSE STREETS LOCATED 
WITHIN THE CONFINES OF THE LISTED RESIDENTIAL SUBDIVISIONS; 
ESTABLISHING THE RATE OF SPEED IN AND UPON SUCH STREETS IN 
SUCH SUBDIVISIONS; PRESCRIBING PENALTIES; REPEALING ALL 
ORDINANCES IN CONFLICT HEREWITH; AND PROVIDING AN 
EFFECTIVE DATE 

 
NOW THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF PORT 

LAVACA, TEXAS: 
 

SECTION 1: That Section 48-10 of the Code of Ordinances be created and shall be titled:  
Regulation of Prima Facie Speed Limit to 25 m.p.h. on Certain Streets located within the Confines 
of Certain Residential Subdivisions and Section 48-11 shall be created to provide for penalties for 
violation of Section 48.10.  
 
 SECTION 2: Section 48-10 shall read as follows:  The prima facie speed limit, in, along 
and upon those parts of the following streets as identified below, for all motor vehicles in and 
along said portion of said streets shall hence forth be as follows: 
 

TWENTY-FIVE (25) MILES PER HOUR AT ALL TIMES OF THE DAY. 
 
Brookhollow Estates Subdivision: 
EL CAMINO REAL STREET, SALURIA PLACE, CHEVY CHASE STREET, LINNVILLE 
DRIVE, ROYALE DRIVE, SEASCAPE DRIVE, PARK PLACE, LAS BRISAS PLACE, 
HARBOR DRIVE EAST, HARBOR DRIVE WEST, LASALLE BOULEVARD, SPYGLASS 
HILL STREET, DEL MAR DRIVE, TIMBERLINE DRIVE 
 
Bay Vista Subdivision: 
TEXANA DRIVE, BAFFIN STREET, BISCAYNE STREET, BILOXI STREET, BOSTON 
STREET 
 
Jade Bay Subdivision: 
JADE WAY, JASPER WAY, OPAL WAY, AGATE WAY 
 
La Salle’s Landing: 
CAVALIER DRIVE, BELLE COURT, BELLE LANE, AIMABLE STREET, ROUEN DRIVE, 
ST. FRANCOIS AVE. 
 
Claret Crossing: 
AIMABLE STREET, CARDINAL DRIVE, CLARET DRIVE, CRIMSON AVENUE, 
CARMINE AVENUE, ST. FRANCOIS AVE. 
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Brookhollow Subdivision: 
OAKGLEN DRIVE, BROOKHOLLOW DRIVE, WILLOWICK DRIVE, TRAVIS STREET, 
ELMUHURST DRIVE, WESTWOOD DRIVE, FAIRMONT DRIVE, RIDGECREST DRIVE, 
WESTWOOD DRIVE, LAZY LANE, CANDLELIGHT LANE, SUNNYDALE DRIVE, 
GLENBROOK LANE, BERWICK PLACE, CHANTILLY LANE, BLACKSTONE PLACE, 
BRENTWOOD PLACE, BEACHMONT LANE 
 
Lou Davis Subdivision: 
DAVIS AVENUE, CHEEVES DRIVE, DAN AVENUE, OAK DRIVE 
 
Chatterton Subdivision: 
JENNINGS AVENUE, OAK DRIVE 
 
Lynnhaven Subdivision: 
MASSANET STREET, BURNET STREET, BONHAM STREET, CROCKETT STREET, 
BOWIE STREET, HOUSTON STREET, TRAVIS STREET, CALHOUN STREET, SAN 
BERNARDO STREET 
 
Oak Grove Subdivision: 
WILLOWBEND DRIVE, OAK GROVE LANE, PECANWOOD PLACE 
 
Bonorden Subdivision: 
TILLEY STREET (FROM HALF LEAGUE ROAD TO ARTHUR ST.), KNIPLING STREET, 
ARTHUR STREET, BONORDEN STREET, ELLA STREET 
 
Western Heights Subdivision: 
BORDER STREET (FROM GEORGE STREET TO S.H. 35). CENTRAL AVENUE, SHORT 
STREET 
 
Bowman #1 Subdivision: 
SCHOOLEY STREET, HENRY STREET, BONORDEN STREET 
 
Brooks Subdivision: 
SCHOOLEY STREET, W. MAHAN STREET (FROM HALF LEAGUE ROAD TO 
RAILROAD) 
 
DeShazor Park: 
TOMMY DRIVE, CHARLOTTE DRIVE, N. BAUER DRIVE, DESHAZOR STREET, OREN 
STREET 
 
Ezzell Subdivision: 
EZZELL STREET 
 
Calhoun Subdivision: 
JOHNNY DRIVE, MARY STREET, DALE STREET, ABNER STREET, OREN STREET 
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Seagull Subdivision: 
MEADOWVIEW DRIVE, BAUER DRIVE 
 
Marshall Meadows: 
BAUER DRIVE, SUNCREST DRIVE, AVALON STREET 
 
Burkeshire Subdivision: 
SUNCREST DRIVE, AVALON DRIVE, MEADOWVIEW DRIVE, BURKEDALE DRIVE, 
SPRINGWOOD LANE, ELIZABETH STREET 
 
Tangerine Subdivision: 
TANGERINE DRIVE 
 
Alamo Heights Subdivision: 
HOLLOMAN DRIVE, SHOFNER DRIVE, ALGEE STREET, JUSTICE DRIVE, LEON DRIVE, 
JACKSON STREET, 1ST STREET, 2ND STREET, 3RD STREET, 4TH STREET, 5TH STREET, 
6TH STREET, 7TH STREET  
 
Mariemont Subdivision: 
LARRY DRIVE, MCPHERSON DRIVE, VAIL DRIVE, JACKSON STREET, PURPLE SAGE 
DRIVE, OLEANDER DRIVE 
 
Hillside Terrace: 
LEON DRIVE, OLEANDER DRIVE 
 
Diedrich Subdivision: 
W. MAHAN STREET (FROM RAILROAD TO SANCHEZ AVENUE), SANCHEZ AVENUE 
 
Yancey Subdivision: 
W. MAHAN STREET (FROM SANCHEZ AVENUE TO N. BENAVIDES STREET); W. 
WILSON (FROM BROOKS AVENUE TO N. BENAVIDES STREET), N. SAN ANTONIO 
(FROM GEORGE STREET TO MAHAN STREET)  
 
Satcher Subdivision: 
W. WILSON STREET (FROM RAILROAD TO BROOKS AVE), BROOKS AVE. 
 
Georgetown Subdivision 
W. RAILROAD (FROM DEAD END TO N. BENAVIDES STREET), N. SAN ANTONIO 
STREET (FROM W. MAHAN STREET TO MAIN STREET) 
 
Bonaire Terrace Subdivision: 
SAM FAUBIAN DRIVE, N. SAN ANTONIO (FROM W. ASH STREET TO DEAD END), N. 
BENAVIDES STREET (FROM W. ASH STREET TO DEAD END),  N. ANN STREET (FROM 
W. ASH STREET TO DEAD END) 
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Peikert Subdivision: 
PEIKERT STREET; AIRLINE DRIVE (FROM SH 238 TO PEIKERT LANE) 
 
SECTION 3. Penalties 
THAT the penalty for violations of Section 48-10 shall be the penalty designated under 1-8 of this 
Code of Ordinances. 
 
SECTION 4. Ordinances in Conflict 
THAT All ordinances or parts of ordinances in conflict herewith are hereby repealed. 
 
SECTION 5. Effective Date 
THAT this ordinance shall become effective on the date of its passage. 
 
 First Reading this the 14th   day of February, 2022. 
 
       ______________________________ 
       Jack Whitlow, Mayor 
 
 Second Reading this the 14th day of March, 2022. 
 
       _______________________________ 
       Jack Whitlow, Mayor 
 
 PASSED AND APPROVED this the 14th day of March, 2022. 
 
       _______________________________ 
       Jack Whitlow, Mayor 
 
ATTEST: 
 
______________________________ 
Mandy Grant, City Secretary 
 
 
APPROVED AS TO FORM AND CONTENT: 
 
______________________________ 
Anne Marie Odefey, City Attorney 
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RECORD OF VOTE 

 
     First  Second  Approved/ 
     Reading Reading Adopted 
 
Councilman Smith   Aye  Aye  Aye 
Councilman Dent   Aye  Aye  Aye 
Councilman Tippit   Aye  Aye  Aye 
Councilwoman Padron  Aye  Aye  Aye 
Councilman Ward   Aye  Aye  Aye 
Councilman Barr   Aye  Aye  Aye 
 
 
Record of approval by City Council:  City Council Minute Records, Volume 3H, Page _____. 
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COMMUNICATION

SUBJECT: Consider First Reading of an Ordinance (G-2-22) amending the ordinance 

codified and described in the City of Port Lavaca Code of Ordinances as Chapter 10 – Animals, 

Article I – General, Section 10-5 License Required; and providing an effective date.  Presenter is 

Jody Weaver

__________________________________________________________________

INFORMATION:
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COMMUNICATION

SUBJECT: Consider First Reading of an Ordinance (G-3-22) amending the ordinance 

codified and described in the City of Port Lavaca Code of Ordinances as Part II, Appendix A – 

Fees, Rates and Charges (Chapter 10 – Animals) and providing an effective date.  Presenter is 

Jody Weaver

__________________________________________________________________

INFORMATION:
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ORDINANCE #G-3-22 
 

AN ORDINANCE AMENDING THE ORDINANCE CODIFIED AND 
DESCRIBED IN THE CITY OF PORT LAVACA CODE OF ORDINANCES AS 
PART II, APPENDIX A – FEES, RATES AND CHARGES; AND PROVIDING 
AN EFFECTIVE DATE 

 
ARTICLE I. - GENERAL. 
 

WHEREAS, the City Council on March 12, 2012 approved and adopted Ordinance 
Number G-1-12 which is codified and described in the City of Port Lavaca Code of Ordinances as 
Part II, Appendix A – Fees, Rates and Charges; and 
 

WHEREAS, the City of Port Lavaca staff has evaluated current fees, rates and charges and 
find the need to make some amendments and changes. 
 
 NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF 
PORT LAVACA, TEXAS: 
 
ARTICLE II. - FEES TO BE AMENDED. 
 
 The fees, rates and charges to be amended are in the Chapter(s) listed below and described 
in full in the attached appendix marked in red or blue and highlighted in yellow: 
 

Chapter 10: Animals 
 Sec. 10-2 Registration Fee 

 
ARTICLE III. - EFFECTIVE DATE. 
 

This ordinance shall become effective upon adoption by City Council. 
 
 First Reading this the 14th   day of March, 2022. 
 
       ______________________________ 
       Jack Whitlow, Mayor 
 
 Second Reading this the 11th day of April, 2022. 
 
       _______________________________ 
       Jack Whitlow, Mayor 
 
 PASSED AND APPROVED this the 11th day of April, 2022. 
 
       _______________________________ 
       Jack Whitlow, Mayor 
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ATTEST: 
 
______________________________ 
Mandy Grant, City Secretary 
 
 
APPROVED AS TO FORM AND CONTENT: 
 
______________________________ 
Anne Marie Odefey, City Attorney 
 
 

RECORD OF VOTE 
 
     First  Second  Approved/ 
     Reading Reading Adopted 
 
Councilman Smith    
Councilman Dent    
Councilman Tippit    
Councilwoman Padron   
Councilman Ward    
Councilman Barr    
 
 
Record of approval by City Council:  City Council Minute Records, Volume 3h, Page _____. 
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EXHIBIT A 
 

CHAPTER 10—ANIMALS 

Section 
Number 

Subject Fee Amount 

10-2 Pickup ,fee:   

  Unaltered, unvaccinated, or expired vaccination, or no 
city registration 

$50.00 per 
dog/cat 

  Altered, currently vaccinated, current city registration $25.00 per 
dog/cat 

10-2 10-125 Daily accessed kenneling fee:   

  Charge per day for holding an animal $25.00 per day 
  Ten-day observation fee $250.00 total 
10-2 Registration fee:  

 The city registration fee (first year only) $10.00 
 One-Year – applicable only for one-year vaccinations $10.00 
 Three years $20.00 

 Up to Three Years (expires with the expiration of the 
vaccination certificate) $20.00 

 Discount for Microchipped Pets 50% of 
prescribed fee 

 Other discounts may be approved by the City Manager for 
limited periods of time for special events  

10-53(b) Kennel/pet shop license $100.00 
10-101(d) Impoundment, boarding and veterinarian $250.00 plus  

cost   
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COMMUNICATION

SUBJECT: Consider purchase of a Remote-Controlled (RC) Mower for the Streets 

Department.  Presenter is Wayne Shaffer

__________________________________________________________________

INFORMATION:
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COMMUNICATION

SUBJECT: Consider a Professional Services Agreement with LJA Engineering for various 

projects that will be set forth separate cost proposals or work authorizations.  Presenter is Jody 

Weaver

__________________________________________________________________

INFORMATION:
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Jack Whitlow

Mayor

03-14-2022
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COMMUNICATION

SUBJECT: Consider Proposal No. 22-9338 from LJA Engineering for Planning Services to 

conduct a Downtown Waterfront Master plan for an estimated fee plus reimbursable expenses of 

$50,000.  Presenter is Jody Weaver

__________________________________________________________________

INFORMATION:
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COMMUNICATION

SUBJECT: Consider awarding construction contract to Lester Contracting, Inc. to complete 

the Voluntary Restoration work at the Harbor of Refuge Tract 16.  Presenter is Jody Weaver

__________________________________________________________________

INFORMATION:
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COMMUNICATION

SUBJECT: Consider award of a construction contract to Lester Contracting for the Brooks 

Lift Station reconstruction project.  Presenter is Jody Weaver

__________________________________________________________________

INFORMATION:
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 CITY OF PORT LAVACA 

 
CITY COUNCIL MEETING: MARCH 14, 2022    AGENDA ITEM _______ 
 
DATE:  3.07.2021 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL MEMBERS 

FROM: JODY WEAVER, INTERIM CITY MANAGER 
 
SUBJECT: BROOKS LIFT STATION IMPROVEMENTS 
 

 
Background:  The January 2020 Urban Engineering Lift Station Assessment Report, the Brooks Lift 
Station (on Half League Road in City park) is described as in “unsafe/very poor condition” and was 
recommended for complete reconstruction. In addition, the existing station has a capacity of 0.36 MGD, 
but sees peaks flows of over 0.5 MGD.  A copy of the assessment of the lift station can be found at this 
link: https://acrobat.adobe.com/link/track?uri=urn:aaid:scds:US:82cb0162-5513-4a98-8237-cb6c3392fa3a 

Urban Engineering was authorized under Task Order No. 23 to prepare plans and bid documents for this 
lift station replacement and upgrade. The proposed upgrade will have a total capacity of over 0.8 MGD 
allowing for future growth.  Bids were advertised in the Port Lavaca Wave and invitations sent to Lester 
Contracting (Port Lavaca), Mercer Construction (Edna), Matula & Matula (Lake Jackson), Supak 
Construction (Orchard, TX), JTM (Rosenburg), and Keystone Construction (Austin), as well as several 
plan rooms. Bids were due on February 24. Only one bid was received from Lester Contracting. A bid 
tabulation is attached. 
 

Financial Impact: $500,000 was originally budgeted for this lift station replacement. This amount was 
reduced to $300,000 last year after receiving bids on the Lynnhaven Lift Station and comparing the scopes 
of the two projects.  To date $32,800 has been encumbered for the Brooks Lift Station to pay for the 
engineering services. 
 

The Base Bid amount is $611,112.00, which we recognize is over twice the budgeted funds.  Nearly 
$70,000 of this is to demolish the existing lift station, which honestly had been overlooked when comparing 
the scope with Lynnhaven.  We are currently looking at a change order which would reduce this demolition 
cost by only demolishing the above ground structure and simply backfilling the wet well in place.  Other 
reasons for the higher than expected bid are basically a function of the state of our present economy and 
skyrocketing prices of materials. 
 

This is an improvement project that has been needed to be done for many years and we do not recommend 
postponing. Neither do we realistically expect any reduced pricing if we were to put this out to bids again.  
As you can see, several utility contractors were actively solicited to bid, including a few plan rooms and 
the general response was they were already too busy. 
 

To award the Base Bid project with a cost of $611,112.00 we need $343,912 of additional funds. There is 
about $457,250 in the Utility Construction Account Fund which is set aside for the 12” water line between 
the two towers. Recall, this project was put on the back burner pending additional study. We would like to 
reassign $350,000 of these funds to the Brooks Lift Station project in order to award this Base Bid now. 
 
Staff recommendation:  Staff recommends that Council award a construction project to Lester 
Construction in the amount of $611,112.00 for this project. To fully fund the award, staff recommends that 
$350,000 of funds reserved for the 12” waterline link project be reassigned to this project.   
 
Attachment:  Bid Tabulation 
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COMMUNICATION

SUBJECT: Consider Resolution No. R-031422-4 of the City of Port Lavaca suspending the 

May 2, 2022 effective date of the proposal by CenterPoint Energy Resources Corp., D/B/A 

CenterPoint Energy Entex and CenterPoint Energy Texas Gas – South Texas Division to 

Implement Interim Grip Rate Adjustments for Gas Utility Investment in 2021 and requiring 

delivery of this resolution to the Company and Legal Counsel.  Presenter is Anne Marie Odefey  

__________________________________________________________________

INFORMATION:
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CenterPoint Energy Resources dba Entex 
GRIP Rate Adjustments 
Lloyd Gosselink, Attorneys at Law 
1720/20/8381108 

RESOLUTION NO. R-031422-4 
 
 

A RESOLUTION BY THE CITY OF PORT LAVACA, TEXAS SUSPENDING 
THE MAY 2, 2022 EFFECTIVE DATE OF THE PROPOSAL BY 
CENTERPOINT ENERGY RESOURCES CORP., D/B/A CENTERPOINT 
ENERGY ENTEX AND CENTERPOINT ENERGY TEXAS GAS – SOUTH 
TEXAS DIVISION TO IMPLEMENT INTERIM GRIP RATE ADJUSTMENTS 
FOR GAS UTILITY INVESTMENT IN 2021 AND REQUIRING DELIVERY 
OF THIS RESOLUTION TO THE COMPANY AND LEGAL COUNSEL. 

 
 
 WHEREAS, the City of Port Lavaca, Texas (“City”) is a gas utility customer of 

CenterPoint Energy Resources Corp., d/b/a CenterPoint Energy Entex and CenterPoint Energy 

South Texas Division, (“CenterPoint” or “the Company”) and a regulatory authority with an 

interest in the rates and charges of CenterPoint; and 

 WHEREAS, CenterPoint made filings with the City and the Railroad Commission of 

Texas (“Railroad Commission”) on March 3, 2022, proposing to implement interim rate 

adjustments (“GRIP Rate Increases”) pursuant to Texas Utilities Code § 104.301 on all 

customers served by CenterPoint, effective May 2, 2022; and 

 WHEREAS, it is incumbent upon the City, as a regulatory authority, to examine the 

GRIP Rate Increases to determine its compliance with the Texas Utilities Code. 

 THEREFORE BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF PORT 

LAVACA, TEXAS, THAT: 

 1. The May 2, 2022, effective date of the GRIP Rate Increases proposed by 

CenterPoint is hereby suspended for the maximum period allowed by Texas Utilities Code 

§ 104.301(a) to permit adequate time to review the proposed increases, analyze all necessary 

information, and take appropriate action related to the proposed increases. 
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 2. A copy of this Resolution shall be sent to CenterPoint, care of Keith L. Wall. at 

1111 Louisiana Street, CNP Tower 19th Floor, Houston, Texas 77002 and to Thomas Brocato, 

legal counsel to the City, at Lloyd Gosselink, 816 Congress Ave., Suite 1900, Austin, Texas 

78701. 

 
PASSED AND APPROVED this 14th day of March, 2022. 

 
 
      _________________________________ 
      Mayor Jack Whitlow 
 
 
ATTEST: 
 
__________________________________ 
City Secretary Mandy Grant 
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COMMUNICATION

SUBJECT: Consider Resolution No. R-031422-5 of the City of Port Lavaca authorizing the 

Mayor to execute an agreement with KSBR, LLC to administer the Community Development 

Block Grant Mitigation (CDBG-MIT) Coastal Resiliency Infrastructure Grant Program, Contract

#22-087-001-D226, in the amount of $887,480.00 and declaring an effective date.  Presenter is 

Jody Weaver

__________________________________________________________________

INFORMATION:
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RESOLUTION NO. R-031422-5 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF PORT LAVACA 
AUTHORIZING THE MAYOR TO EXECUTE AN AGREEMENT WITH KSBR, 
LLC TO ADMINISTER THE COMMUNITY DEVELOPMENT BLOCK GRANT 
MITIGATION (CDBG-MIT) COASTAL RESILIENCY INFRASTRUCTURE 
GRANT PROGRAM, CONTRACT NO. 22-087-001-D226, IN THE AMOUNT OF 
$887,480.00, AND DECLARING AN EFFECTIVE DATE. 

 
WHEREAS, the City is a sub-recipient of Community Development Block Grant Mitigation 
(CDBG- MIT) Coastal Resiliency Program, receiving funds in the amount of $13,645,005.00, 
which will allow the City of Port Lavaca to construct breakwaters/living shorelines and enhance 
the shorelines by creating marsh habitats, and oyster reefs-fish habitats; and  
 
WHEREAS, funding has been awarded, and this agreement sets forth the terms and conditions for 
KSBR, LLC to provide grant administration for completion of projects approved for mitigation 
funding. 
 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF 
PORT LAVACA, TEXAS: 
 

1. That the Mayor is authorized to execute a Grant Administration Services agreement with 
KSBR, LLC to provide grant administration services for the Community Development 
Block Grant Mitigation (CDBG- MIT) Coastal Resiliency Program, Contract No. 20-087-
001-D226, in the amount of $887,480.00, substantially in the form attached hereto and 
incorporated herein, with changes in form as approved by the City Attorney. 

 
2. That this resolution shall become effective immediately upon adoption 

 
Passed and approved this 14th day of March, 2022. 

 
 

   
  Jack Whitlow, Mayor 

 
ATTEST: 
 

 
Mandy Grant, City Secretary 
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GRANT ADMINISTRATION SERVICES FOR Non-Housing 
UNDER THE U.S. DEPARTMENT OF HOUSING AND URBAN 

DEVELOPMENTCOMMUNITY DEVELOPMENT BLOCK GRANT 
MITIGATION PROGRAM 

CONTRACT NO. 22-087-001-D226 
 
THE CITY OF PORT LAVACA (the “Subrecipient”) and KSBR, LLC, Tax Identification 
Number 81- 1402761(“Provider”), each a “Party” and collectively, “the Parties,” enter into the 
following contract for grant administration services (the “Contract”) pursuant to Local Govt. 
Code 252 and 2 C.F.R. Part 200. 
 
WHEREAS, the Subrecipient has received U.S. Department of Housing and Urban 
Development Community Development Block Grant - Mitigation funds, administered by the 
Texas General Land Office (“GLO”) for their Coastal Resiliency Program; and 
 
WHEREAS, the CDBG-MIT program is funded under the with funds appropriated under the 
Further Additional Supplemental Appropriations for Disaster Relief Requirements Act, 2018 
(Public Law 115-123), enacted on February 9, 2018, for necessary expenses for Activities 
authorized under Title I of the Housing and Community Development Act of 1974 (42 U.S.C. § 
5301 et seq.) 
 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE 
CITY OF PORT LAVACA, TEXAS, THAT the Parties agree to the following terms and 
conditions: 
 
I. DEFINITIONS / INTERPRETIVE PROVISIONS / PROJECT DESCRIPTION 
 
1.01 DEFINITIONS 

“Activity” means a defined class of works or services authorized to be accomplished using 
CDBG-DR grant funds. Activities are specified in Subrecipient Budgets as ‘Category,’ and 
the terms are interchangeable under this Contract. 
 
“Administrative and Audit Regulations” means the regulations included in Title 2, CFR, 
Part 200. Chapter 321 of the Texas Government Code; Subchapter F of Chapter 2155 of 
the Texas Government Code; and the requirements of Article VII herein. With regard to 
any federal funding, agencies with the necessary legal authority include: the relevant 
federal agency, the Comptroller General, the General Accounting Office, the Office of 
Inspector General, and any of their authorized representatives. In addition, state agencies 
and/or designee’s with the authority to audit and inspect include, the Subrecipient, the 
GLO, the GLO’s contracted examiners, the State Auditor’s Office, the Texas Attorney 
General’s Office and the Texas Comptroller of Public Accounts. 
 
“Activity” means a defined class of works or services authorized to be accomplished using 
CDBG-DR grant funds. Activities are specified in Subrecipient Budgets as ‘Category,’ and 
the terms are interchangeable under this Contract. 
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“Attachment” means documents, terms, conditions, or additional information physically 
added to this Contract following the execution page, or incorporated by reference, as if 
physically. 
 
“Amendment” means a written agreement, signed by the parties hereto, which documents 
alterations to the Contract. 
 
“Benchmark” or “Billing Milestone” means a clearly defined set of incremental services 
that must be performed; or an interim level of accomplishment that must be met by Provider 
in order to receive periodic incremental and final reimbursement for services under this 
Contract. 
 
“CDBG—DR” means the Community Development Block Grant—Disaster Recovery 
Program administered by the U.S. Department of Housing and Urban Development, in 
cooperation with the GLO. 
 
“CDBG-MIT” means the Community Development Block Grant—Mitigation Program 
administered by the U.S. Department of Housing and Urban Development, in cooperation 
with the GLO. 
 
“Certificate of Construction Completion” means a document submitted by an engineer or, 
if none, a construction contractor, to a Grantee which, when executed by the Grantee, 
indicates acceptance of the non-housing project, as built. 
 
“Contract” means this entire document, along with any Attachments, both physical and 
incorporated by reference; and any Amendments. 
 
“Contract Period” means the period of time between the effective date of a contract and its 
expiration or termination date. 
 
“Deliverable” means a unit or increment of work to include, any item, report, data, 
document, photograph, or other submission required to be delivered under the terms of this 
Contract, in whatever form =. 
 
“Federal Assurances” means Standard Form 424B (Rev. 7-97) (non-construction projects); 
or Standard Form 424D (Rev. 7-97) (construction projects), in Attachment A, attached 
hereto and incorporated herein for all purposes. 
 
“Federal Certifications” means U.S. Department of Commerce Form CD-512 (12-04), 
“Certifications Regarding Lobbying – Lower Tier Covered Transactions,” also in 
Attachment A, attached hereto and incorporated herein for all purposes. 
 
“Final Inspection Report” means the document submitted by the housing contractor to a 
Subrecipient under a CDBG-DR Housing grant contract, indicating the completed 
construction of one Housing Unit. 
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CDBG-MIT Contract No. 22-087-001-D226    Page 3 of 23 

 
“Fiscal Year” means the period beginning September 1 and ending August 31 each year, 
which is the annual accounting period for the State of Texas. 
 
“GAAP” means “Generally Accepted Accounting Principles.” 
 “GASB” means the Governmental Accounting Standards Board. 
 
“General Affirmations” means the statements in Attachment B, attached hereto and 
incorporated herein for all purposes, which Provider affirms by executing this Contract. 
 
“GLO” means the Texas General Land Office, its officers, employees, and designees. 
 
“GLO-Vendor Contract” means the contract or contracts between the GLO and Provider 
procured through the Solicitation; such GLO-Vendor Contract is hereby incorporated 
herein by reference, for all purposes. 
 
“Grant Administration Fee” means the amount to be paid to Provider for all services 
performed for a Subrecipient. 
 
“Housing” refers to a project involving home repair, home reconstruction, and new home 
construction; including housing for single-family and multi-family rental units under a 
CDBG-DR program grant. 
 
“Housing Unit” means one house, or one multi-family rental unit. 
 
“HSP” means HUB Subcontracting Plan, as outlined by Chapter 2161 of the Texas 
Government Code. 
 
“HUB” means Historically Underutilized Business, as defined by Chapter 2161 of the 
Texas Government Code. 
 
“HUD” means the United States Department of Housing and Urban Development. 
 
“Mentor Protégé” means the Comptroller of Public Accounts’ leadership program found 
at: http://www.window.state.tx.us/procurement/prog/hub/mentorprotege/ 
 
“Non-housing” refers to a project involving the restoration and/or repair of infrastructure 
facilities and the economic revitalization activities approved under a CDBG-DR program 
grant. 
 
“Performance Statement” means Provider’s detailed scope of work hereby incorporated for 
all purposes as Attachment C. 
 
“Project” means the grant administration services described in SECTION 1.03 of this 
Contract and in any applicable Attachments. 
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“Project Completion Report” means a report containing an “as built” accounting of all 
projects completed under a CDBG-DR non-housing or housing grant, and containing all 
information required to completely close out a grant file. 
 
“Project Implementation Manual” means a set of guidelines for the CDBG-DR Program, 
incorporated herein by reference for all purposes in its entirety. 
 
“Project Period” means the stated time for completion of a Project assigned by Work Order. 
 
“Prompt Pay Act” means Chapter 2251, Subtitle F of Title 10 of the Texas Government 
Code. 
 
“Provider” means KSBR, LLC, selected to provide the services under this Contract, if 
any. “Public Information Act” means Chapter 552 of the Texas Government Code. 
 
“RFP” means the Request for Proposal put out by the Subrecipient and responded to by the 
Provider. 
 
“Setup” means documentation, submitted by a Subrecipient, necessary for the GLO to 
determine that housing sites meet minimum eligibility criteria, resulting in approval for the 
Subrecipient to move forward with the projects. 
 
“Solicitation” means Subrecipient’s Request for Proposals. 
 
“Solicitation Response” means Provider’s full and complete response to the Solicitation, 
including any Addenda. 
 
“State of Texas TexTravel” means Texas Administrative Code, Title 34, Part 1, Chapter 5, 
Subchapter C, Section 5.22, relative to travel reimbursements under this Contract, if any. 
 
“Subcontractor” means an individual or business that signs a contract to perform part or all 
of the obligations of Provider under this Contract. 
 
“Subrecipient” means, the City of Port Lavaca, a local governmental body or political 
subdivision that receives funds under HUD’s CDBG—DR Program for housing projects. 
Any Work Order issued for services to a recipient of a housing grant shall refer to 
“Subrecipient” as the party served. 
 
“Subrecipient Agreement” means the contractual agreement for a CDBG-DR housing or 
non-housing grant between the GLO and the Subrecipient for which Provider performs 
services assigned by the Subrecipient, if any. 
 
“Technical Guidance Letter or ‘TGL’” means an instruction, clarification, or interpretation 
of the requirements of the CDBG-DR Program, issued by the GLO to specified recipients, 
applicable to specific subject matter, to which the addressed Program participants shall be 
subject. 
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1.02 INTERPRETIVE PROVISIONS 

(a) The meanings of defined terms are equally applicable to the singular and plural 
forms of the defined terms; 

(b) The words “hereof,” “herein,” “hereunder,” and similar words refer to this Contract 
as a whole and not to any particular provision, section, attachment, work order, or 
schedule of this Contract unless otherwise specified; 

(c) The term “including” is not limiting and means “including without limitation” and, 
unless otherwise expressly provided in this Contract, (i) references to contracts 
(including this Contract) and other contractual instruments shall be deemed to 
include all subsequent amendments and other modifications thereto, but only to the 
extent that such amendments and other modifications are not prohibited by the 
terms of this Contract, and (ii) references to any statute or regulation are to be 
construed as including all statutory and regulatory provisions consolidating, 
amending, replacing, supplementing, or interpreting the statute or regulation; 

(d) The captions and headings of this Contract are for convenience of reference only 
and shall not affect the interpretation of this Contract; 

(e) All attachments within this Contract, including those incorporated by reference, and 
any amendments are considered part of the terms of this Contract; 

(f) This Contract may use several different limitations, regulations, or policies to 
regulate the same or similar matters. All such limitations, regulations, and policies 
are cumulative and each shall be performed in accordance with its terms; 

(g) Unless otherwise expressly provided, reference to any action of the Subrecipient or 
by the Subrecipient by way of consent, approval, or waiver shall be deemed 
modified by the phrase “in its/their sole discretion.” Notwithstanding the preceding 
sentence, any approval, consent, or waiver required by, or requested of, the 
Subrecipient shall not be unreasonably withheld or delayed; 

(h) Time is of the essence in this Contract. 
(i) In the event of conflicts or inconsistencies between this contract and its 

attachments, such conflicts or inconsistencies shall be resolved by reference to the 
documents in the following order of priority: Signed Contract; Attachments to the 
Contract: Attachment A; Solicitation Documents; and Provider’s Response to 
Solicitation. 

 
1.03 PROJECT 

Provider shall perform, or cause to be performed at the direction of the Subrecipient, in 
assistance to Subrecipient, comprehensive administration services necessary to facilitate 
activities for the disaster relief, recovery, restoration, and economic revitalization in areas 
impacted under the Coastal Resiliency Program; and will assist the Subrecipient in 
fulfilling State and Federal CDBG-MIT statutory responsibilities not limited to, performing 
grant administration services for non-housing projects. Grant administrative services must 
be performed in compliance with (i) HUD requirements, (ii) the Non- Exclusive List of 
Laws, Rules, and Regulations in Attachment D; Scope of Services in Attachment C; (iv) 
any Amendments to this Contract; (v) any Technical Guidance Letter, program 
requirements, or program guidance that may be issued by the GLO. 
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Provider shall be responsible at all times for maintaining close oversight of approved 
projects and record-keeping including, but not limited to, obtaining and maintaining, 
through Provider’s own efforts, the Subrecipient’s current Performance Statement / 
Implementation Schedule, and Budget, including Revisions approved and Technical 
Guidance Letters issued by the GLO; and any other information that may be required for 
the satisfactory performance by Provider of the services herein described or assigned under 
a Work Order, as discussed below. 

 
REMAINDER OF PAGE INTENTIONALLY LEFT BLANK 
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1.04 REPORTING REQUIREMENTS 
Provider shall assist the Subrecipient to timely submit all reports and documentation 
that are required under this Contract and any Subrecipient Agreement. 

 
 

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK 
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II. TERM 
 
2.01 DURATION 

This Contract shall be effective as of the date signed by the last party and shall terminate 
on April 30, 2025. The Subrecipient, at its own discretion, may extend any contract 
awarded pursuant to the Solicitation for up to (2) additional year terms or until the time 
the grant funding expires, whichever comes first. Any extension will be subject to 
terms and conditions mutually agreeable to both parties. 

 
2.02 EARLY TERMINATION 

The Subrecipient may terminate this Contract by giving written notice specifying a 
termination date at least thirty (30) days subsequent to the date of the notice. Upon receipt 
of any such notice, Provider shall cease work, undertake to terminate any relevant 
subcontracts, and incur no further expense related to this Contract. Such early termination 
shall be subject to the equitable settlement of the respective interests of the parties, accrued 
up to the date of termination. 

 
2.03 ABANDONMENT OR DEFAULT 

If the Provider defaults on the Contract, the Subrecipient reserves the right to cancel the 
Contract without notice and either re-solicit or re-award the Contract to the next best 
responsive and responsible vendor qualified under the Solicitation. The defaulting provider 
will not be considered in the re-solicitation and may not be considered in future 
solicitations for the same type of work, unless the specification or scope of work 
significantly changed. The period of suspension will be determined by the Subrecipient 
based on the seriousness of the default. 

 
REMAINDER OF PAGE INTENTIONALLY LEFT BLANK 
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I. CONSIDERATION 
 
3.01 CONTRACT LIMIT, FEES, AND EXPENSES 

Provider will be compensated on at the negotiated fee basis, for an amount not to exceed, 
$887,480.00, reimbursable in increments allowed in the Subrecipient Performance 
Statement. 
 
The Grant Administration Fee shall not exceed the maximum amount available for such 
services as prescribed by the Subrecipient Agreement, the GLO, HUD or any governing 
law, for the term of this Contract. The Subrecipient agrees to pay Provider in accordance 
with The Prompt Pay ActTex. Govt. Code Ch. 2251.  The fee shall be divided between 
$100,000.00 for environmental, and $787,480.00 for administration. 
 
The form of invoice will be prescribed by the Subrecipient and made available to 
Provider in a separate submission from the Subrecipient. 
 
Grant funds must not be commingled between or among HUD funding rounds; nor 
between or among Non-Housing and Housing assignments. 
 
Reimbursement for services may be requested based on the Benchmarks, according to the 
type of services authorized, contingent upon Provider’s facilitation of the timely 
submission of each Quarterly Report required, as discussed in SECTION 1.04, above. 
 
At a minimum, invoices must clearly reflect: 

(a) Provider’s Contract Number; 
(b) the name and GLO Contract Number (12 digits) of the Subrecipient 

Agreement to which services have been provided; 
(c) the current amount being billed; 
(d) the cumulative amount billed previously; 
(e) the balance remaining to be billed; and 
(f) an itemized statement of services performed, including documentation as 

required under the Contract, such as invoices, receipts, statements, stubs, 
tickets, time sheets, and any other which, in the judgment of the Subrecipient, 
provides full substantiation of reimbursable costs incurred. 

 
Subject to the maximum Contract amount authorized herein, upon specific, prior, 
written approval by the Subrecipient, lodging, travel, and other incidental direct 
expenses may be reimbursed under this Contract for professional or technical personnel 
who are (a) away from the cities in which they are permanently assigned; (b) 
conducting business specifically authorized by the Subrecipient; and (c) performing 
services not originally contemplated in the Scope of Services. 
 
The limit for such reimbursements shall be the rates established by the Comptroller of 
the State of Texas, as outlined in the State of Texas travel guidelines, TexTravel. If a rate 
within the limits set forth in TexTravel is not available, Provider shall use its best efforts 
to obtain the lowest available room rate. Provider shall obtain prior approval from the 
Subrecipient. 
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NOTICE TO PROVIDER: 
Failure to include all of the information required in SECTION 3.01 with each invoice 
may result in a significant delay in processing payment for the invoice. 

 
REMAINDER OF PAGE INTENTIONALLY LEFT BLANK 
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II. PROVIDER’S WARRANTY, AFFIRMATIONS, AND ASSURANCES 
 
4.01 PERFORMANCE WARRANTY 

Provider represents that all services performed under this Contract will be performed in a 
manner consistent with a degree of care and skill ordinarily exercised by members of the 
same profession currently practicing under similar circumstances. Provider represents that 
all work product, including Deliverables if any, under this Contract shall be completed in a 
manner consistent with standards in the applicable trade, profession, or industry; shall 
conform to or exceed the specifications set forth in the incorporated Attachments (if any); 
and shall be fit for ordinary use, of good quality, and with no material defects. If Provider 
fails to submit Deliverables timely or to perform satisfactorily under conditions required 
by this Contract, the Subrecipient may require Provider, at its sole expense, to the extent 
such defect or damage is caused by the negligence of Provider, to (a) repair or replace all 
defective or damaged Deliverables; (b) refund any payment received for all defective or 
damaged Deliverables and, in conjunction therewith, require Provider to accept the return 
of such Deliverables; and/or (c) take necessary action so that future performance and 
Deliverables conform to the Contract requirements. 

 
4.02 GENERAL AFFIRMATIONS 

To the extent that they are applicable, Provider further certifies that the General 
Affirmations in Attachment B have been reviewed, and that Provider is in compliance with 
each of the requirements reflected therein. 

 
4.03 FEDERAL ASSURANCES 

To the extent that they are applicable, Provider further certifies that the Federal Assurances 
in Attachment A have been reviewed and that Provider is in compliance with each of the 
requirements reflected therein. The Federal Assurance form must be executed by Provider’s 
authorized signatory. 
 

4.04 FEDERAL CERTIFICATIONS 
To the extent that they are applicable, Provider further certifies that the Federal 
Certifications also in Attachment A have been reviewed, and that Provider is in 
compliance with each of the requirements reflected therein. The Federal Certifications form 
must be executed by Provider’s authorized signatory. 

 
In addition, Provider certifies that it is in compliance with any other applicable federal 
laws, rules, or regulations, as they may pertain to this Contract including, but not limited 
to, those listed in Attachment C. 

 
REMAINDER OF PAGE INTENTIONALLY LEFT BLANK 
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III. FEDERAL AND STATE FUNDING, RECAPTURE OF FUNDS, AND 
OVERPAYMENT 

 
5.01 FEDERAL FUNDING 

(a) Funding for this Contract is appropriated under the Further Additional 
Supplemental Appropriations for Disaster Relief Requirements Act, 2018 
(Division B, Subdivision 1 of the Bipartisan Budget Act of 2018) (Public Law 
115-123), enacted on February 9, 2018, for necessary expenses for Activities 
authorized under Title I of the Housing and Community Development Act of 
1974 (42 U.S.C. § 5301 et seq.) related to disaster relief, long-term recovery, 
restoration of infrastructure and housing, economic revitalization, mitigation, 
and affirmatively furthering fair housing, in accordance with Executive Order 
12892, in the most impacted and distressed areas resulting from major declared 
disasters that occurred in 2015, 2016, and 2017 pursuant to the Robert T. 
Stafford Disaster Relief and Emergency Assistance Act (42 U.S.C. § 5121 et 
seq.). The fulfillment of this Contract is based on those funds being made 
available to the GLO as the lead administrative state agency. All expenditures 
under this Contract must be made in accordance with this Contract, the rules 
and regulations promulgated under the CDBG-MIT Program and any other 
applicable laws. All funds disbursed under this Contract are subject to recapture 
and repayment for non- compliance. 

 
(b) All participants in the CDBG-MIT grant program must have a data universal 

numbering system (DUNS) number, as well as a Commercial And Government 
Entity (CAGE) Code. 

 
(c) The DUNS number and CAGE Code must be reported to the GLO for use in 

various grant reporting documents. 
 
5.02 STATE FUNDING 

(a) This Contract shall not be construed as creating any debt on behalf of the State of 
Texas and/or the GLO in violation of Article III, Section 49, of the Texas Constitution. 
In compliance with Article VIII, Section 6 of the Texas Constitution, it is understood 
that all obligations of the GLO hereunder are subject to the availability of state funds. If 
such funds are not appropriated or become unavailable, the Subrecipient, in its sole 
discretion, may terminate this Contract. In that event, the parties shall be discharged 
from further obligations, subject to the equitable settlement of their respective 
interests, accrued up to the date of termination. 

 
(b) Furthermore, any claim by Provider for damages under this Contract may not exceed 

the amount of funds appropriated for payment, but not yet paid to Provider, under 
the annual budget in effect at the time of the breach. Nothing in this provision shall 
be construed as a waiver of sovereign immunity. 

 
 
 

197

Section VIII. Item #21.



CDBG-MIT Contract No. 22-087-001-D226    Page 13 of 23 

 
5.03 RECAPTURE OF FUNDS 

Provider shall conduct, in a satisfactory manner as determined by the Subrecipient, the 
Project as set forth in the Contract. The discretionary right of the Subrecipient to terminate 
for convenience under SECTION 2.02 notwithstanding, it is expressly understood 
and agreed by Provider that the Subrecipient shall have the right to terminate the Contract 
and to recapture and be reimbursed for any payments made by the Subrecipient (i) that 
exceed the maximum allowable HUD rate; (ii) that are not allowed under applicable laws, 
rules, and regulations; or (iii) that are otherwise inconsistent with this Contract, 
including any unapproved expenditures. 

 
5.04 OVERPAYMENT 

Provider understands and agrees that it shall be liable to the Subrecipient or the GLO 
for any costs disallowed pursuant to financial and/or compliance audit(s) of funds 
received under this Contract. Provider further understands and agrees that 
reimbursement of such disallowed costs shall be paid by Provider from funds which 
were not provided or otherwise made available to Provider under this Contract. 

 
REMAINDER OF PAGE INTENTIONALLY LEFT BLANK 
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IV. OWNERSHIP 
 
6.01 OWNERSHIP AND THIRD PARTY RELIANCE 

(a) The Subrecipient shall own, and Provider hereby assigns to the GLO, all right, title, 
and interest in all services to be performed; all goods to be delivered; and/or all 
other related work product prepared, or in the course of preparation, by Provider (or 
its subcontractors) pursuant to this Contract, together with all related worldwide 
intellectual property rights of any kind or character (collectively, the “Work 
Product”). Under no circumstance will any license fee, royalty, or other 
consideration not specified in this Contract be due to Provider for the assignment of 
the Work Product to the GLO or for the GLO’s use and quiet enjoyment of the 
Work Product in perpetuity. Provider shall promptly submit all Work Product to the 
GLO upon request or upon completion, termination, or cancellation of this Contract 
for any reason, including all copies in any form or medium. 

 
(b) Provider and the Subrecipient shall not use, willingly allow, or cause such Work 

Product to be used for any purpose other than performance of Provider’s obligations 
under this Contract without the prior written consent of either party and the GLO. 
Work Product is for the exclusive use and benefit of, and may be relied upon only 
by the parties. Prior to distributing any Work Product to any third party, other than 
the GLO, the parties shall advise such third parties that if it relies upon or uses such 
Work Product, it does so entirely at its own risk without liability to the GLO, 
Provider, or the Subrecipient. 
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V. RECORDS, AUDIT, RETENTION, CONFIDENTIALITY, PUBLIC RECORDS 
 
7.01 BOOKS AND RECORDS 

Provider shall keep and maintain under GAAP or GASB, as applicable, full, true, and 
complete records necessary to fully disclose to the Subrecipient, the GLO, the State of Texas 
Auditor’s Office, the United States Government, and/or their authorized representatives 
sufficient information to determine compliance with the terms and conditions of this Contract 
and all state and federal rules, regulations, and statutes. 

 
7.02 INSPECTION AND AUDIT 

(a) Provider agrees that all relevant records related to this Contract and any Work 
Product produced in relation to this Contract, including the records and Work 
Product of its Subcontractors, shall be subject to the Administrative and Audit 
Regulations. Accordingly, such records and Work Product shall be subject, at any 
time, to inspection, examination, audit, and copying at any location where such 
records and Work Product may be found, with or without notice from the 
Subrecipient, the GLO, HUD, or other government entity with necessary legal 
authority. Provider agrees to cooperate fully with any federal or state entity in the 
conduct of inspection, examination, audit, and copying, including providing all 
information requested. Provider will ensure that this clause concerning federal and 
state entities’ authority to inspect, examine, audit, and copy records and Work 
Product, and the requirement to fully cooperate with the federal and state entities, is 
included in any subcontract it awards. 

 
(b) Provider understands that acceptance of state funds under this Contract acts as 

acceptance of the authority of the State Auditor’s Office to conduct an audit or 
investigation in connection with those funds. Provider further agrees to cooperate 
fully with the State Auditor’s Office in the conduct of the audit or investigation, 
including providing all records requested. Provider will ensure that this clause 
concerning the State Auditor’s Office’s authority to audit state funds and the 
requirement to fully cooperate with the State Auditor’s Office is included in any 
subcontracts it awards. Additionally, the State Auditor’s Office shall at any time 
have access to and the rights to examine, audit, excerpt, and transcribe any pertinent 
books, documents, working papers, and records of Provider relating to the Contract 
for any purpose. HUD, the Comptroller General, the General Accounting Office, the 
Office of Inspector General, or any authorized representative of the U.S. Government 
shall also have this right of inspection. PROVIDER SHALL ENSURE THAT 
ALL SUBCONTRACTS AWARDED REFLECT THE REQUIREMENTS OF 
THIS SECTION 7.02, AND THE REQUIREMENT TO COOPERATE. 

 
(c) Provider will be deemed to have read and have knowledge of all applicable federal, 

state, and local laws, regulations, and rules including, but not limited to those 
identified in Attachment D, governing audit requirements pertaining to the Project. 
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7.03 PERIOD OF RETENTION 
All records relevant to this Contract shall be retained for a period subsequent to the final 
closeout of the State of Texas CDBG-DR grant program, in accordance with federal 
regulations. The Subrecipient will notify all Program participants of the date upon 
which local records may be destroyed. 

 
7.04 CONFIDENTIALITY 

To the extent permitted by law, Provider and the Subrecipient agree to keep all information 
confidential, in whatever form produced, prepared, observed, or received by Provider or 
the Subrecipient to the extent that such information is: (a) confidential by law; (b) marked 
or designated “confidential” (or words to that effect) by Provider or the Subrecipient; or 
(c) information that Provider or the Subrecipient is otherwise required to keep confidential 
by this Contract. Furthermore, Provider will not advertise that it is doing business with the 
Subrecipient, use this Contract as a marketing or sales tool, or make any press releases 
concerning work under this Contract without the prior written consent of the Subrecipient. 

 
7.05 PUBLIC RECORDS 

Information related to the performance of this Contract may be subject to the Public 
Information Act (“PIA”) and will be withheld from public disclosure or released only in 
accordance therewith. Provider shall make any information required under the PIA available 
to the Subrecipient in portable document file (“.pdf”) format or any other format agreed 
between the Parties. Failure of Provider to mark as “confidential” or a “trade secret” any 
information that it believes to be excepted from disclosure waives any and all claims Provider 
may make against the Subrecipient for releasing such information without prior notice to 
Provider. Provider shall notify the Subrecipient within twenty-four (24) hours of receipt 
of any third party written requests for information, and forward a copy of said written 
requests to the Subrecipient. If the request was not written, Provider shall forward the third 
party's contact information to the Subrecipient. 
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VI. MISCELLANEOUS PROVISIONS 
 
8.01 INSURANCE 

Provider shall acquire for the duration of this Contract insurance with financially sound and 
reputable insurers licensed by the Texas Department of Insurance, in the type and amount 
and in the form required by Attachment E of this Contract, REQUIRED INSURANCE 
AND FORM. Furthermore, Provider shall submit a certificate of liability insurance as 
required under this Contract, including (if requested) a schedule of coverage (or 
“underwriter’s schedules”) establishing to the satisfaction of the Subrecipient the nature 
and extent of coverage granted by each policy. 

 
Provider shall submit certificates of insurance and endorsements electronically, in the 
manner requested by the Subrecipient. In the event that any policy is determined to be 
deficient to comply with the terms of this Contract, Provider shall secure such additional 
policies or coverage as the Subrecipient may reasonably request or that are required by law 
or regulation. 
 
Provider will be responsible for submitting renewed certificates of insurance and 
endorsements, as evidence of insurance coverage throughout the term of this Contract. 
Provider may not be actively working on behalf of the Subrecipient if the insurance coverage 
does not adhere to insurance requirements. Failure to submit required insurance documents 
may result in the cancellation of this Contract. 
 

8.02 TAXES/WORKERS’ COMPENSATION/UNEMPLOYMENT INSURANCE 
PROVIDER AGREES AND ACKNOWLEDGES THAT DURING THE EXISTENCE 
OF THIS CONTRACT, PROVIDER SHALL BE ENTIRELY RESPONSIBLE FOR THE 
LIABILITY AND PAYMENT OF PROVIDER’S AND PROVIDER'S EMPLOYEES’ 
TAXES OF WHATEVER KIND, ARISING OUT OF THE PERFORMANCES IN THIS 
CONTRACT. PROVIDER AGREES TO COMPLY WITH ALL STATE AND 
FEDERAL LAWS APPLICABLE TO ANY SUCH PERSONS, INCLUDING LAWS 
REGARDING WAGES, TAXES, INSURANCE, AND WORKERS' COMPENSATION. 
THE SUBRECIPIENT SHALL NOT BE LIABLE TO THE PROVIDER, ITS 
EMPLOYEES, AGENTS, OR OTHERS FOR THE PAYMENT OF TAXES OR THE 
PROVISION OF UNEMPLOYMENT INSURANCE AND/ OR WORKERS’ 
COMPENSATION OR ANY BENEFIT AVAILABLE TO A STATE EMPLOYEE OR 
EMPLOYEE OF ANOTHER GOVERNMENTAL ENTITY CUSTOMER. 2)PROVIDER 
AGREES TO INDEMNIFY AND HOLD HARMLESS THE SUBRECIPIENT, THE 
GLO, THE STATE OF TEXAS AND/OR THEIR EMPLOYEES, AGENTS, 
REPRESENTATIVES, CONTRACTORS, AND/OR ASSIGNEES FROM ANY AND 
ALL LIABILITY, ACTIONS, CLAIMS, DEMANDS, OR SUITS, AND 
ALLRELATED COSTS, ATTORNEYS’ FEES, AND EXPENSES, RELATING TO 
TAX LIABILITY, UNEMPLOYMENT INSURANCE AND/OR WORKERS’ 
COMPENSATION IN ITS PERFORMANCE UNDER THIS CONTRACT. PROVIDER 
SHALL BE LIABLE TO PAY ALL COSTS OF DEFENSE INCLUDING 
ATTORNEYS’FEES. THE DEFENSE SHALL BE COORDINATED BY PROVIDER 
WITH THE SUBRECIPIENT NAMED AS A DEFENDANT IN ANY LAWSUIT AND 
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PROVIDER MAY NOT AGREE TO ANY SETTLEMENT WITHOUT FIRST 
OBTAINING THE CONCURRENCE FROM THE SUBRECIPIENT. PROVIDER AND 
THE SUBRECIPIENT AGREE TO FURNISH TIMELY WRITTEN NOTICE TO 
EACH OTHER OF ANY SUCH CLAIM. 

 
8.03 LEGAL OBLIGATIONS 

Provider shall procure and maintain for the duration of this Contract any state, county, city, 
or federal license, authorization, insurance, waiver, permit, qualification or certification 
required by statute, ordinance, law, or regulation to be held by Provider to provide the 
goods or services required by this Contract. Provider will be responsible for payment of all 
taxes, assessments, fees, premiums, permits, and licenses required by law. Provider agrees 
to be responsible for payment of any such government obligations not paid by its 
subcontractors during performance of this Contract. 

 
8.04 INDEMNITY 

EXCEPT FOR DAMAGES DIRECTLY OR PROXIMATELY CAUSED BY THE 
GROSS NEGLIGENCE OF THE SUBRECIPIENT OR THE GLO, PROVIDER 
SHALL INDEMNIFY AND HOLD HARMLESS THE SUBRECIPIENT, THE 
STATE OF TEXAS, THE GLO, AND THE OFFICERS, REPRESENTATIVES, 
AGENTS, AND EMPLOYEES OF THE SUBRECIPIENT, THE STATE OF 
TEXAS, AND THE GLO FROM ANY LOSSES, CLAIMS, SUITS, ACTIONS, 
DAMAGES, OR LIABILITY (INCLUDING ALL COSTS AND EXPENSES OF 
DEFENDING AGAINST ALL OF THE AFOREMENTIONED) ARISING IN 
CONNECTION WITH: 

 
■ THIS CONTRACT; 
■ ANY NEGLIGENCE, ACT, OMISSION, OR MISCONDUCT IN THE 

PERFORMANCE OF THE SERVICES REFERENCED HEREIN; OR 
■ ANY CLAIMS OR AMOUNTS ARISING OR RECOVERABLE UNDER 

FEDERAL OR STATE WORKERS’ COMPENSATION LAWS, THE TEXAS 
TORT CLAIMS ACT, OR ANY OTHER SUCH LAWS. 

 
PROVIDER SHALL BE RESPONSIBLE FOR THE SAFETY AND WELL BEING 
OF ITS EMPLOYEES, CUSTOMERS, AND INVITEES. THESE 
REQUIREMENTS SHALL SURVIVE THE TERM OF THIS AGREEMENT 
UNTIL ALL CLAIMS HAVE BEEN SETTLED OR RESOLVED AND SUITABLE 
EVIDENCE TO THAT EFFECT HAS BEEN FURNISHED TO THE 
SUBRECIPIENT. THE PROVISIONS OF THIS SECTION 8.03 SHALL SURVIVE 
TERMINATION OF THIS CONTRACT. 

 
8.05 ASSIGNMENT AND SUBCONTRACTS 

Provider shall not assign, transfer, or delegate any rights, obligations, or duties under this 
Contract without the prior written consent of the Subrecipient. Notwithstanding this 
provision, it is mutually understood and agreed that Provider may subcontract with others for 
some or all of the services to be performed. In any approved subcontracts, Provider shall 
legally bind such subcontractor to perform and make such subcontractor subject to all the 
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duties, requirements, and obligations of Provider as specified in this Contract. Nothing in this 
Contract shall be construed to relieve Provider of the responsibility for ensuring that the goods 
delivered and/or the services rendered by Provider and/or any of its subcontractors comply 
with all the terms and provisions of this Contract. Provider will provide written notification 
to the Subrecipient of any such subcontractor performing fifteen percent (15%) or more of 
the work under this Contract, including the name and taxpayer identification number of 
subcontractor, the task(s) being performed, and the number of subcontractor employees 
expected to work on the task. 

 
8.06 RELATIONSHIP OF THE PARTIES 

Provider is associated with the Subrecipient only for the purposes and to the extent specified 
in this Contract, and, with respect to Provider’s performance pursuant to this Contract, 
Provider is and shall be an independent contractor and, subject only to the terms of this 
Contract, shall have the sole right to supervise, manage, operate, control, and direct 
performance of the details incident to its duties under this Contract. Nothing contained in 
this Contract shall be deemed or construed to create a partnership or joint venture, to create 
relationships of an employer-employee or principal-agent, or to otherwise create for the 
Subrecipient or the GLO any liability whatsoever with respect to the indebtedness, liabilities, 
and obligations of Provider or any other party. Provider shall be solely responsible for, and 
the Subrecipient shall have no obligation with respect to: 

 
(a) withholding of income taxes, FICA, or any other taxes or fees; 
(b) industrial or workers’ compensation insurance coverage; 
(c) participation in any group insurance plans available to employees of the State of 

Texas; 
(d) participation or contributions by the State to the State Employees Retirement System; 
(e) accumulation of vacation leave or sick leave; or 
(f) unemployment compensation coverage provided by the State. 

 
8.07 COMPLIANCE WITH OTHER LAWS 

In the performance of this Contract, Provider shall comply with all applicable federal, state, 
and local laws, ordinances, and regulations. Provider shall make itself familiar with and at 
all times shall observe and comply with all federal, state, and local laws, ordinances, and 
regulations that in any manner affect performance under this Contract including, but not 
limited to, those attached hereto and incorporated herein for all purposes as Attachment 
D. Provider will be deemed to have knowledge of all applicable laws and regulations and 
be deemed to understand them. 

 
8.08 NOTICES 

Any notices required under this Contract shall be deemed delivered when deposited either in 
the United States mail, postage paid, certified, return receipt requested; or with a common 
carrier, overnight, signature required, to the appropriate address below: 
 
Subrecipient 
City of Port Lavaca 202 North Virginia 
Port Lavaca, Texas 77979 
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Provider 
KSBR, LLC 
430 Church Street 
Sulphur Springs, TX 75482 

 
Notice given in any other manner shall be deemed effective only if and when received by the 
party to be notified. Either party may change its address for notice by written notice to 
the other party as herein provided. 

 
8.10 GOVERNING LAW AND VENUE 

This Contract and the rights and obligations of the parties hereto shall be governed by, 
and construed according to, the laws of the State of Texas, exclusive of conflicts of 
law provisions. Venue of any suit between Subrecipient and Provider under this Contract 
shall be in a court of competent jurisdiction in Calhoun County, Texas; irrevocably 
waives any objection, including any objection to personal jurisdiction or the laying of 
venue or based on the grounds of forum non conveniens, which it may now or hereafter 
have to the bringing of any action or proceeding in such jurisdiction in respect of this 
Contract or any document related hereto. 

 
8.11 SEVERABILITY 

If any provision contained in this Contract is held to be unenforceable by a court of law or 
equity, this Contract shall be construed as if such provision did not exist and the non- 
enforceability of such provision shall not be held to render any other provision or 
provisions of this Contract unenforceable. 

 
8.12 FORCE MAJEURE 

Except with respect to the obligation of payments under this Contract, if either of the parties, 
after a good faith effort, is prevented from complying with any express or implied covenant 
of this Contract by reason of war; terrorism; rebellion; riots; strikes; acts of God; any valid 
order, rule, or regulation of governmental authority; or similar events that are beyond the 
control of the affected party (collectively referred to as a “Force Majeure”), then, while 
so prevented, the affected party’s obligation to comply with such covenant shall be 
suspended, and the affected party shall not be liable for damages for failure to comply 
with such covenant. In any such event, the party claiming Force Majeure shall promptly 
notify the other party of the Force Majeure event in writing and, if possible, such notice 
shall set forth the extent and duration thereof. The party claiming Force Majeure shall 
exercise due diligence to prevent, eliminate, or overcome such Force Majeure event where 
it is possible to do so and shall resume performance at the earliest possible date. However, 
if non- performance continues for more than thirty (30) days, the GLO may terminate this 
Contract immediately upon written notification to Provider. 

 
8.13 DISPUTE RESOLUTION 

The parties hereto agree to resolve all disputes arising hereunder in accordance with this 
section. If a dispute arises out of or relates to this Agreement or any alleged breach 
hereof, including determination of responsibility for any costs disallowed as a result 
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of non- compliance with federal, state or CDBG-DR program requirements, the party 
desiring to resolve such dispute shall deliver a written notice of the dispute, including the 
specific claim in the dispute to the other party. Following the delivery of such notice, the 
parties involved in the dispute shall meet at least twice within the thirty (30) day period 
commencing with the date of the notice and in good faith shall attempt to resolve such 
dispute through negotiation. If any dispute is not resolved or settled by the parties as a 
result of such negotiation, the parties in good faith shall submit the dispute to non-binding 
mediation before a retired judge of a federal district court or Texas district court or a 
similarly qualified, mutually agreeable individual. The parties shall bear the costs of such 
mediation equally. If is not resolved through such mediation, either party may proceed to 
file suit. 

 
8.14 ENTIRE CONTRACT AND MODIFICATION 

This Contract, its integrated Attachment(s), and any Technical Guidance issued in 
conjunction with this Contract, if any, constitute the entire agreement of the parties and are 
intended as a complete and exclusive statement of the promises, representations, 
negotiations, discussions, and other agreements that may have been made in connection 
with the subject matter hereof. Any additional or conflicting terms in such Attachment(s), 
Technical Guidance Letter shall be harmonized with this Contract to the extent possible. 
Unless such integrated Attachment, Technical Guidance Letter, or Revision specifically 
displays a mutual intent to amend a particular part of this Contract, general conflicts in 
language shall be construed consistently with the terms of this Contract. 

 
8.14 COUNTERPARTS 

This Contract may be executed in any number of counterparts, each of which shall be an 
original, and all such counterparts shall together constitute but one and the same Contract. 
If the Contract is not executed by the GLO within thirty (30) days of execution by the other 
party, this Contract shall be null and void. In the sole discretion of the GLO, Work Orders 
issued, if any, may be executed by the parties in counterparts exchanged by electronic mail. 

 
8.15 THIRD-PARTY BENEFICIARY 

The Parties agree that the GLO, as the administrator of the CDBG-DR program, is a third- 
party beneficiary to this Contract and that the GLO shall have the right to enforce any 
provision of this Contract. Provided, however, that GLO shall only enforce a provision 
Contract after notifying the Parties, in writing, of a potential breach or default of the 
Contract and allowing the Provider sixty (60) days to cure the breach or default. Venue of 
any suit under this Section 8.17 shall be in a court of competent jurisdiction in Travis 
County, Texas. Provider irrevocably waives any objection, including any objection to 
personal jurisdiction or the laying of venue or based on the grounds of forum non 
conveniens, which it may now or hereafter have to the bringing of any action or proceeding 
in such jurisdiction in respect of this Contract or any document related hereto. 
NOTHING IN THIS SECTION SHALL BE CONSTRUED AS A WAIVER OF 
SOVEREIGN IMMUNITY BY THE GLO. 
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8.16 PROPER AUTHORITY 

Each party hereto represents and warrants that the person executing this Contract on its behalf 
has full power and authority to enter into this Contract. Provider acknowledges that this 
Contract is effective for the period of time specified in the Contract. Any services performed 
by Provider before this Contract is effective or after it ceases to be effective are performed 
at the sole risk of Provider. 
 

SIGNATURE PAGE FOLLOWS 
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Signature 
This contract is effective on the date of the last party’s signature. 
 
 
City of Port Lavaca  KSBR, LLC. 
   
By:  By: 
   
Jack Whitlow, Mayor  Katy Sellers, President 
 
Date:   Date:  
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COMMUNICATION

SUBJECT: Consider recommendation of the Planning Board for approval of a conceptual 

Daycare to be located at 511 S. Virginia Street.  Presenter is Jody Weaver

__________________________________________________________________

INFORMATION:
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COMMUNICATION

SUBJECT: Announcement by Mayor that City Council will retire into closed session:

__________________________________________________________________

INFORMATION:
For consultation with City Attorney on matters in which the duty of the Attorney to the City 

Council under the Texas Disciplinary Rules of Professional Conduct of the State Bar of Texas 

clearly conflicts with the Open Meetings Act (Title 5, Chapter 551, Section 551.071(2) of the 

Texas Government Code).  Presenter is Mayor Whitlow
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COMMUNICATION

SUBJECT: Return to Open Session and take any action deemed necessary with regard to 

matters in closed session.  Presenter is Mayor Whitlow

__________________________________________________________________

INFORMATION:
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