Petersburg Borough ey
Meeting Agenda
PETERSBURG
ALASKA Borough Assembly
Regular Meeting
Monday, March 06, 2023 12:00 PM Assembly Chambers

You are invited to a Zoom webinar.
When: Mar 6, 2023 12:00 PM Alaska
Topic: 3.6.2023 Assembly Meeting

Please click the link below to join the webinar:

https://petersburgak-
gov.zoom.us/j/88266438620?pwd=Smo2L1FQdFZHbTFxeWgzdGYyVkdndz09
Passcode: 198828

Or Telephone:

(720) 707-2699 or (253) 215-8782
Webinar ID: 882 6643 8620
Passcode: 198828

1. Call To Order/Roll Call
2. Voluntary Pledge of Allegiance
3. Approval of Minutes

A. February 21, 2023 Assembly Meeting Minutes
4. Amendment and Approval of Meeting Agenda
5. Public Hearings
6. Bid Awards

7. Persons to be Heard Related to Agenda
Persons wishing to share their views on any item on today's agenda may do so at this time.

8. Persons to be Heard Unrelated to Agenda
Persons with views on subjects not on today's agenda may share those views at this time.

9. Boards, Commission and Committee Reports
10. Consent Agenda

11. Report of Other Officers

Page |1
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A. Petersburg Medical Center Update
PMC CEO Hofstetter will provide an update on Medical Center activities.
B. FY 2022 Audit Report

BDO auditors Bikky Shrestha and George Barker will provide a review of the
Borough's FY 2022 audit and financials. Financial statements may be found on the
Borough's website at https://www.petersburgak.gov/finance/page/budget-financial-
statements.

12. Mayor's Report
There is no written Mayor's report for this meeting.
13. Manager's Report
A. March 6, 2023 Manager's Report
14. Unfinished Business
15. New Business

A. Ordinance #2023-03: An Ordinance Proposing Amendments to the Home Rule
Charter of the Petersburg Borough to Allow Borough Employees, Including
Employees Working at Petersburg Medical Center and Petersburg School
District, to Serve on Certain Borough Boards and Commissions, and Directing
that the Proposed Charter Amendments be Submitted to the Qualified Voters of
the Borough - First Reading

If adopted in three readings and then approved by Petersburg voters on October 3,
2023, Ordinance #2023-03 will allow Borough, Medical Center and School District
employees to serve on certain local boards and commissions, but not including those
which directly administer their employment. Examples: 1) a Borough employee may
serve on the School Board or Hospital Board but may not run for Assembly; 2) a
Medical Center employee may serve on the Assembly or the School Board but may
not run for the Hospital Board; 3) a School District employee may serve on the
Assembly or Hospital Board but may not run for School Board.

|

Approval of Tim Chittenden Appointment to the Local Emergency Planning
Committee in the Position of Environmental Advisor

The LEPC seeks approval to appoint Tim Chittenden to the position of Environmental
Advisor.

16. Communications
A. Correspondence Received Since February 16, 2023

17. Assembly Discussion Items
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A. Assembly Member Comments
B. Recognitions

18. Adjourn
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Item 3A.

Wb Petersburg Borough Petersburg, AK 99833
: Meeting Minutes
PETERSBURG
ALASEKA Borough Assembly
Regular Meeting
Tuesday, February 21, 2023 6:00 PM Assembly Chambers
1. Call To Order/Roll Call

4.

Assembly Member Newman called the meeting to order at 6:00 p.m.

PRESENT

Assembly Member Thomas Fine-Walsh
Assembly Member David Kensinger
Assembly Member Donna Marsh
Assembly Member Jeff Meucci
Assembly Member Scott Newman

EXCUSED
Mayor Mark Jensen
Vice Mayor Bob Lynn

Voluntary Pledge of Allegiance
The Pledge was recited.
Approval of Minutes
A. February 6, 2023 Assembly Meeting Minutes
The February 6, 2023 Assembly meeting minutes were unanimously approved.

Motion made by Assembly Member Meucci, Seconded by Assembly Member Fine-
Walsh.

Voting Yea: Assembly Member Fine-Walsh, Assembly Member Kensinger, Assembly
Member Marsh, Assembly Member Meucci, Assembly Member Newman

Amendment and Approval of Meeting Agenda
The meeting agenda was approved as submitted.
Motion made by Assembly Member Marsh, Seconded by Assembly Member Meucci.

Voting Yea: Assembly Member Fine-Walsh, Assembly Member Kensinger, Assembly
Member Marsh, Assembly Member Meucci, Assembly Member Newman
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10.

11.

12.

13.

14.

15.

Item 3A.

Public Hearings

There were no public hearings.
Bid Awards

There were no bid awards.

Persons to be Heard Related to Agenda
Persons wishing to share their views on any item on today's agenda may do so at this time.

No views were shared.

Persons to be Heard Unrelated to Agenda
Persons with views on subjects not on today's agenda may share those views at this time.

No views were shared.

Boards, Commission and Committee Reports

There were no reports.

Consent Agenda

A. SEA*WEED FARMS Standard Marijuana Cultivation Facility License Renewal

By unanimous roll call vote, the Assembly supported renewal of SEA*WEED FARMS
standard marijuana cultivation facility license.

Motion made by Assembly Member Meucci, Seconded by Assembly Member Fine-
Walsh.

Voting Yea: Assembly Member Fine-Walsh, Assembly Member Kensinger, Assembly
Member Marsh, Assembly Member Meucci, Assembly Member Newman

Report of Other Officers

There were no reports.

Mayor's Report

There was no report for this meeting.
Manager's Report

There was no report for this meeting.
Unfinished Business

There was no unfinished business.

New Business
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A. Thomas Bay Land Conveyance Comments for Approval

The Assembly unanimously approved the draft comments to the Alaska Department of
Natural Resources regarding the Thomas Bay Land Conveyance Final Decision.

Motion made by Assembly Member Meucci, Seconded by Assembly Member
Kensinger.

Voting Yea: Assembly Member Fine-Walsh, Assembly Member Kensinger, Assembly
Member Marsh, Assembly Member Meucci, Assembly Member Newman

B. Land Selection Preliminary Decision for ADL 108982, 108983, and 108984
Comments for Approval

The draft comments to the Alaska Department of Natural Resources regarding the
Land Selection Preliminary Decision for ADL 108982, 108983, and 108984 were
unanimously approved.

Motion made by Assembly Member Meucci, Seconded by Assembly Member Marsh.

Voting Yea: Assembly Member Fine-Walsh, Assembly Member Kensinger, Assembly
Member Marsh, Assembly Member Meucci, Assembly Member Newman

C. Appointment of Members to the Local Emergency Planning Committee

The Assembly unanimously approved the appointments of Glorianne Wollen, Jim
Floyd and Kurt Kivisto as membes to our Local Emergency Planning Committee.

Motion made by Assembly Member Meucci, Seconded by Assembly Member Fine-
Walsh.

Voting Yea: Assembly Member Fine-Walsh, Assembly Member Kensinger, Assembly
Member Marsh, Assembly Member Meucci, Assembly Member Newman

16. Communications
A. Correspodence Received Since February 2, 2023
17. Assembly Discussion Items
A. Assembly Member Comments
No comments were shared.
B. Recognitions
Assembly Member Newman recognized Paul Anderson for his 20 years of service on
the Petersburg City Council and his participation with many other local and regional

boards.

18. Adjourn
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The meeting was adjourned at 6:13 p.m.
Motion made by Assembly Member Meucci, Seconded by Assembly Member Marsh.

Voting Yea: Assembly Member Fine-Walsh, Assembly Member Kensinger, Assembly
Member Marsh, Assembly Member Meucci, Assembly Member Newman
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Item 11A.

Petersburg Medical Center

Borough Assembly Report — March 2023 — Phil Hofstetter, CEO

FY24-28 Strategic Plan Goals, Priorities, and Benchmarks

Workforce Wellness
Community Engagement
Facility

Financial Wellness
Patient-Centered Care

nkwneE

Workforce Wellness: There is an incredible report provided by AHHA. This provides significant detail on the
economic impact of healthcare in the community, turnover and growth as an
industry. Turnover rates by department: January only saw a 1% turnover
rate overall. There was some additional staff hiring in the food service but
otherwise we are fairly stable in staffing.

Community Engagement:

. PMC reports out at March Borough Assembly Meeting
. PMC/ Borough Assembly work session Feb 17
. AHHA legislative fly-in Feb 12-15 ALASKA HEALTHCARE
. KFSK Radio PMC Live monthly February bttt
. SHARE Coalition M@
Facility: '
. Borough Assembly / PMC Board work session on concept designs and site selection. | appreciate

the efforts and input of Assembly members and department heads as we work through this
process. Thank you to Assembly Members Lynn and Newman for attending the board meetings.

. Petersburg Medical Center's Board of Directors approved the recommendation of the Selection
Committee, and directed the CEO to enter into an initial contract with Dawson Construction, LLC
for Preconstruction Services in the
amount of $175,000; and to = g:::::‘;“;:'z::":::
include a provision that allows QRS Gesai et STSRENESS
PMC to negotiate a Guaranteed
Maximum Price (GMP)
Amendment(s) for construction
services.

° Petersburg Medical Center's
Board of Directors approved the
recommendation of the Steering
Committee, and directed the CEO
to develop a final site plan based
on the Knob Hill and Creek View
concepts.

° Planning and Zoning submission
to occur in the next (2) months.




Item 11A.

Financial Wellness:

. Audit FY22 complete and presentation to be provided by Max Mertz at March board meeting.
. Finance committee meeting for March to include CFO consultant transition.
. Advocacy letters sent to Senator Murkowski and Representative Himschoot. Attended mid-January

legislative fly-in for the Hospital Healthcare Association (AHHA). | met and advocated with the
following individuals:

» Legisiative Fly In-Feb |
Senator Stedman ep ond cholr of finonce

Senator obin- dept of health and social s
ecucation

Saenator Claman- chair of judiciary
Senator Wison- chair of DHSS commitie
Senator Bjorkmarn- Chalr of Worktorce, Labor
Rep Sumner- char of warkiorce, labor
Rep Himschoot- PSG rep

Rep Foster- chair of finance
Commbissionsr Heidl Hedberg

Director of Medicaid Rene Gaynhart
Deputy Commissioner Emily Riccl

CEO Bartlelt — David Keilh

CEO Cordova- Hannah Sancers, MD

» Overall tone was 10 bulld worktorce, education, and strong
suppor for schools.

Legislative
Fly-in:
Funding,

finance,
capital &
operations

v L 2 4 - v - - - - v -

Patient-Centered Care: The month of January started the new year off with a more routine month of ER and
primary care visits. This increase largely was a result of many factors but flu and respiratory ilinesses were a

primary factor. We have seen a larger increase in COVID cases in the community and also had an outbreak in
LTC. Staff took necessary precautions and followed protocols to treat and prevent the spread of COVID, and

recovery. | commend our staff for their diligence and hard work in dealing with the outbreak. The additional
efforts to prevent infectious disease is challenging, but the care and dedication to our residents remains our
highest priority. We worked closely with State of Alaska/CMS and Mountain Pacific Quality Health.

The State LTC survey team visited January 30 — February 3. No deficiencies were noted during the
unannounced recertification Medicare/Medicaid survey or the unannounced State re-licensure survey. At the
exit interview, the surveyors noted they were impressed with LTC staff and wanted to pass along that
sentiment. This is a reflection of the excellent care staff provide residents.

Guiding Values: Integrity - Dignity - Professionalism - Team Work - Quality




Item 13A.

Borough Manager’s Report
Assembly Meeting 06 March 2023

Derek Gibb and his crew have been doing a great job working on keeping the Elderly Housing parking lot
cleared out.

COVID sweeping through town has made it’s way to the Manor. Please limit visits to Elderly Housing and
Assisted Living the next week or so.

Our HUD/OCAF paperwork has been submitted for the annual automatic rent increase at Elderly Housing
. The operating cost adjustment factor (OCAF) for 2023 is 6% and will be effective July 1, 2023.

The Petersburg Police Department, AST, and other law enforcement partners and the PVFD will be
holding our 2™ annual chili cook-off March 10" at the Elks, beginning at 5:30pm Please join us all and
witness PVFD’s sweeping victory this year. This open to the public event will have 5 categories, Regular
chili, Spicy Chili, Wild Game Chili, Veggie Chili, and open category (Anything not listed above.)

Residents may still obtain up to 10 buckets of traction sand from Public Works free of charge. Anyone
wanting sand through this program should stop by the Public Works office to check in before loading any
sand.

Finalizing specifications for the two new Police Dept vehicles that are due to be delivered this spring.
Commercial deliveries to the baler have been trending up for the last year, with demolition and remodeling
debris accounting for much of the increase. This has been a nice boost to the department’s revenue,

although we expect it to be temporary.

The maintenance crew is occupied with snow removal and heating system work, and attending to other
routine work orders as time permits.

All department heads working on FY24 budget prep.

FF 1 Training continues Saturdays with Ryan. There are 4 participants, and the class will conclude at the end
of March.

Ryan contacted the Manufacturer for the new fire truck last week and they told us production on the cab
has been delayed by 2 weeks. This puts delivery estimates around mid-May.

Our ETT Class has concluded. Thank you to our six new ETT’s for dedicating the time for the class.
Borough Administration

PO Box 329, Petersburg, AK 99833 — Phone (907) 772-4519 Fax (907)772-3759
www.ci.petersburg.ak.us
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Item 13A.

The State sent us a letter that claimed our State Ambulance certification was due to expire in 9 days even
though a new certificate had already been received, our medical director, Dr. Mark Tuccillo and Josh were
able to clear up the discrepancy, which turned out to be the State’s mistake.

The Emergency Shelter equipment that the Borough bought during COVID has now been stored in the
Communications Trailer Bay on shelves installed by building maintenance, Thank you to Jim and Sam.

We recently had issues with the airbrakes on the Water Tender stored at Scow Bay. Thank you to Martin for
helping me set up the washdown truck as a standby unit until this was repaired.

PVFED would like to ask the public to help assist us with keeping the hydrants clear of snow. A shoveled
hydrant is a happy hydrant, and happy hydrants help us help you faster. If you notice a Hydrant has been
snowed in around your house, please clear a path to and around it.

PMPL Staff recently took delivery of the new Argo tracked vehicle that allows them to visit the Cabin Creek
reservoir in the wintertime. The new unit works well, and they were able to get their work done in a fraction of
the time in comparison to the older unit. Thanks to the motor pool for helping procure the replacement.

PND Engineers have completed an alternatives assessment for the Pump Station 4 project. Staff is currently
reviewing the information and we will have a meeting with PND next week to discuss the final direction for the
project insofar as location of the new pumpstation wet well, method of installation for the force main and gravity
sewer, and installation/extent of electrical work.

The Blind Slough Hydro project is moving along. McG/Dawson has posted many submittals in preparation for
beginning the work in May. McMillen (project engineers) are reviewing submittals and getting input back to the
contractor as needed. Valves that were ordered by the Borough are progressing toward shipping dates. A spare
pump has arrived for the hatchery’s use during the project, and we are still waiting for a control cabinet that will
replace the older pump controls ahead of the hydro project start. The only major issue we are struggling with is
the FERC approval of our license amendment and construction plan approval. I have recently been in
communication with FERC’s DC office to inquire about the license amendment and to date have not received a
solid answer on when they will complete their review and approval. Our DC lobbyist is involved at this point
and more pressure will be applied so that we don’t experience delays and associated monetary claims from our
contractor.

Assembly member Lynn and I attended the Alaska Municipal League Legislative Conference. We met with
Senator Stedman, Representative Himschoot and members of the SouthCoast ADOT team. Sounds like it
will be a long legislative session with the primary issue the size of the Dividend vs. School Funding.

The Borough shut down some operations early on Wednesday, March 1 due to hazardous road conditions.
Hopefully this was the last major snowstorm of the winter.

Borough staff will be communicating with our largest union, PMEA, to start the process of negotiating a
new contract.

Borough Administration
PO Box 329, Petersburg, AK 99833 — Phone (907) 772-4519 Fax (907)772-3759

www.ci.petersburg.ak.us
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PETERSBURG BOROUGH
ORDINANCE #2023-03

AN ORDINANCE PROPOSING AMENDMENTS TO THE HOME RULE CHARTER OF THE
PETERSBURG BOROUGH TO ALLOW BOROUGH EMPLOYEES, INCLUDING
EMPLOYEES WORKING AT PETERSBURG MEDICAL CENTER AND PETERSBURG
SCHOOL DISTRICT, TO SERVE ON CERTAIN BOROUGH BOARDS AND COMMISSIONS,
AND DIRECTING THAT THE PROPOSED CHARTER AMENDMENTS BE SUBMITTED TO
THE QUALIFIED VOTERS OF THE BOROUGH

WHEREAS, Section 2.10A prohibits borough employees from serving on the borough
assembly; and

WHEREAS, Sections 7.01D, 8.02C, and 9.02C apply the same prohibition to members
of the Planning Commission, Petersburg School Board and PMC Hospital Board, respectively;
and

WHEREAS, Petersburg is a small community, with a limited number of persons
interested in sitting on a borough board or commission, which can be time-consuming with
limited payment; and

WHEREAS, there is frequently an insufficient number of candidates on the annual
borough ballot to fill all of the open seats on borough boards and commissions; and

WHEREAS, amending the charter to allow borough employees to serve on certain
boards and commissions, but not including those which directly administer their employment,
would expand the pool of available candidates without interfering with operations of these
boards and commissions, and allow more borough residents to serve the community on elected
boards and commissions; and

WHEREAS, Section 19.03 of the Borough Charter, which prohibits borough officials from
participating in any official action in which the official, or official's household, has a substantial
financial interest, already protects the Borough from potential conflicts of interest by officials;
and

WHEREAS, Petersburg Borough Charter Section 18.02, entitled Election, specifies that
any proposed charter amendment shall be submitted to the qualified voters of the Borough.

THEREFORE, THE PETERSBURG BOROUGH ORDAINS, that the following proposed
amendments to the Home Rule Charter of the Petersburg Borough be submitted to the qualified
voters of the Borough, as a single proposition, at the next regular or special election occurring
more than 90 days after adoption of this ordinance.

Section 1. Classification: This is a non-code ordinance, however the proposed borough
charter amendments set out below are of a permanent nature and, if approved by the voters,
shall be reflected in the Petersburg Borough Charter.

Section 2. Purpose: The purpose of this ordinance is to propose charter amendments to
the Borough voters which would allow borough employees to serve on certain borough boards
and commissions.

Page 1

Item 15A.
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Section 3. Substantive Provisions:

a)

Proposed Charter Amendment — Section 2.10A of the Charter: The language proposed

for addition is in bold and underlined.

b)

Article 2. The Assembly

Section 2.10 - Prohibitions.

A. Other Public Offices, Employment or Contracts. Except to the extent
otherwise provided by state law or this section, no borough assembly member
or the mayor shall hold any other elected borough office, any other
compensated borough office or any borough employment during term of office,
except an _assembly member or the mayor is permitted to work at the
Petersburg School District or at the Petersburg Medical Center. Other than
membership on an appointed committee, board or commission, no borough
assembly member or the mayor shall be hired or appointed to any
compensated borough office or borough employment for a period of one year
after vacating office,_except that an _assembly member or _the mayor_is
permitted to work at the Petersburg School District or at the Petersburg
Medical Center. The relationship of independent contractor for goods and
services does not constitute employment for the purposes of this section.

Proposed Charter Amendment — Section 8.02C of the Charter: The language proposed

for addition is in bold and underlined.

C)

Article 8. Education

Section 8.02 - Membership, Qualification and Term.

* % %

C. The provisions of this Charter applicable to the assembly members and
mayor apply to school board members to the extent permitted by state law,
except that a school board member may not work at the Petersburg School
District, but is permitted to work at the Petersburg Medical Center or be
employed in_a position over which the borough manager has authority to
hire under Section 4.02A of this Charter.

Proposed Charter Amendment — Section 9.02C of the Charter: The language proposed

for addition is in bold and underlined.

Page 2

Article 9. Medical Center

Section 9.02 - Membership, Qualification and Term.
* % %

C. The provisions of this Charter applicable to the assembly members and
mayor apply to hospital board members to the extent permitted by state law,
except that a hospital board member may not work at the Petersburg
Medical Center, but is permitted to work at the Petersburg School District

Item 15A.
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or be employed in a position over which the borough manager has
authority to hire under Section 4.02A of this Charter.

d) Proposed Charter Amendment — Section 11.13 of the Charter: The language proposed
for addition as new paragraph F is in bold and underlined.

Section 11.13 - Purchasing; Contracting.

* k%

D. Business Dealings with the Borough. The assembly shall provide by ordinance the
procedure whereby an officer or employee of the borough, who intends to have business
dealings with the borough whereby he or she may derive income or benefits other than those
provided as a remuneration for official duties or the duties of employment, shall file with the
clerk a statement, under oath, setting forth the nature of such business dealings and his or her
interest therein, not less than ten days before the date when action may be taken by the
assembly or by any officer or agency of the borough upon the matter involved. Such statement
shall be sufficient for continuing transactions of a similar or like nature for six months from the
date of its filing.

E. Personal Interest. Borough officers, employees and elected officials shall not be
eligible to sell, barter, or supply anything to the borough or purchase anything from the borough
while holding office or employment or for a period of six months after leaving office or
employment unless an invitation to submit sealed bids is published or an outcry auction is
conducted, and the borough complies with all ordinance provisions regarding the acceptance or
rejection of bids. This section shall not apply to things valued at less than $5,000.00 or those
things which the borough offers generally to the public (as for example, utility services) which
shall be purchased or offered at prices or rates prevailing in the community and without
discrimination.

F. Nothing in paragraphs D and E above is intended to prohibit an employee of the
Borough from serving on a Borough board or commission, subject to the restrictions of
sections 2.10A, 8.02C and 9.02C of this Charter.

e) Submittal to Voters: The proposition to be submitted to the voters shall read substantially as
follows:

Proposition #

Allowing borough employees to serve on certain borough boards and
commissions

Shall Sections 2.10A, 8.02C, 9.02C, and 11.13 of the Petersburg Borough
Charter be amended to allow borough employees to serve on the borough
assembly, planning commission, hospital board and school board, except not on
the board or commission which directly administers their employment?

@] YES
@) NO

Page 3
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If this proposition is approved, assembly members and members of the planning
commission could work at the Petersburg Medical Center or School District;
school board members could not work at the School District, but would be
permitted to work at the Medical Center or in a borough position hired by the
borough manager; and hospital board members could not work at the Medical
Center, but would be permitted to work at the School District or in a borough
position hired by the borough manager.

Section 4. Severability: If any provision of this ordinance or any application to any person
or circumstance is held invalid, the remainder of this ordinance and application to any person
and circumstance shall not be affected.

Section 5. Effective Date: This ordinance shall be effective upon adoption. The proposed
borough charter amendments set forth herein, if approved by the voters, shall become effective
immediately upon certification of the election results.

Passed and approved by the Petersburg Borough Assembly, Petersburg, Alaska this

day of , 2023.
Mark Jensen, Mayor
ATTEST:
Debra K. Thompson, Borough Clerk Adopted:

Published:

Effective: Ordinance effective upon
adoption. Charter Amendment effective upon
Voter Approval and Certification of Election
Results.

Page 4
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LOCAL EMERGENCY PLANNING COMMITTEE
INDIVIDUAL APPLICATION FORM FOR MEMBERSHIP ON LEPC

(Please type or print legibly)

LEPC name: De‘{‘QJS\;OUJ‘:«Jf AK LEPC
ppplicantname: Tz C i ++endemn

Mailing address: ﬁ'O\ o. Ao ¥ 1774

Residence address: __ 2. 7.3 A M+ k€ H‘w\[/

Cell
-DSJ phone:; C]O7 5 18— ' T2 Home Phone {optional):
Where employed: Fﬁ:‘h/‘(’p/us Job title:

LEPC category/seat that applicant seeks: EHUiJ‘Ovl M eyte | A«.’/{U 1SoJ

New applicant A Renewal ___ Regularmember ___ Alternate member

Qualifications for this category: Warkei ke x/ecu}. AS AWy Ewuomm%&k
Emmee_f ‘ﬁo!‘ Us Fod‘é%‘*‘gd‘\hcc O IOqug.g }Ua;[‘ Fores‘("
Ca, rrews Ho B W HCL?C(JA oees Wasfe O/) CeJ“hc,L'GcaiQ
Tuthe pust held ADEC opouct cert€actes iv
e l/(u% Wk~ aun Waste wekers, Workte X envwon mede L
Clw.wiﬂs as admistietr o) Ox Scewe Conrdvctor

WOJ"MCM 519) {.O(a%ég H’CLZ Conm Ru] It o &f_wou‘. Potes, \GVJ"%
Residewt Since ' gV

Organizations in which applicant participates (tnat are pertinent to the application):

(Please provide enough information to demonstrate an applicant’s eligibility or suitability for a particular seat on the LEPC.
For the Public At Large position, please state whether an applicant gualifies for any other category on the LEPC.)

I hereby certify that the above information is correct and that | have not misrepresented mysélf.

;{)ﬁ( (20,(: /'/2.0_/2023

Signature Date

n:\forms\30-39A doc

JAM CWsersiahankinsiDocumenis\LEPCllepc_membership_app.doc ;
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Item 16A.

Debra Thomeson

From: Dominique Davis <dd.rd.davis@gmail.com>
Sent: Tuesday, February 21, 2023 1:42 PM

To: Assembly

Subject: Housing

Housing should be made available to those providing a service to our community. Police, nurses, doctors, city
employees, etc. Putting a cap on interest rates, fuel surcharges and grocery inflation helps to prevent current
homeowners from potential loss. | see no benefit in spending to build homes for unemployed persons.

18
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Debra Thomeson

From: Debra Thompson

Sent: Thursday, February 23, 2023 12:25 PM
To: Assembly

Subject: FW: Thin Blue Line

From: Will Ware <warehouse95@gmail.com>

Sent: Thursday, February 23, 2023 12:03 PM

To: Debra Thompson <dthompson@petersburgak.gov>
Subject: Thin Blue Line

Assembly,

I'am perturbed to say the least to have read of Sarah Fine Walsh's email correspondence with our Borough manager
regarding a flag that has a thin blue line used to show support of law enforcement.

To insinuate, or rather accuse our Police Dept of racism tells me Ms. Fine has no idea of what racism truly is. Racism is
not interpretive! Let me repeat this....Racism is not interpretive! It is as tangible and real as paper, or screen as the case
may be, that you are reading from. To suggest otherwise is to diminish what real racism is.

Removing rights from a person because of their ethnicity is racism. Sharing disparaging words or opinions because of
someone's color is racism. Denying fair and equitable parity in society because of someone's heritage, this is

racism. Supporting Law Enforcement....with a blue line in a flag, is not racism. To make the suggestion this is racism, is
both ignorant and is a stretch to promote fear and divisiveness where there should not be.

| believe this is simply a continued attack on our Police Dept, a culturally diverse Police Dept., for no other reason than a
dislike of the Chief. For that matter, | would venture to say this is the most culturally diverse dept in the

Borough. Strength, wisdom and awareness come naturally from diversity.

The saying from Hamlet, "doth protest too much" seems to ring true here. This protest makes one begin to wonder if
SFW, her colleagues, clients and friends have issue with the Chief because he runs such a diverse dept? Maybe it's just
because they don't like his politics as referenced prior...if the latter is true, it is just as unacceptable to us voters.

Crime is down, Officers are participating in community events, making themselves seen at Basketball games, popping
into stores to say hello, and answer calls and emails almost immediately. We are so fortunate to have such a responsive
Police Dept. And to specifically call out those who are attacking the PD, look inside and be careful because it appears
the only dept attacked is the one that is so culturally diverse. Coincidence? If so, unfortunate. But my experience is
that coincidence is rare.

Please feel free to respond. My cell number is below.

Will Ware

907-518-0001
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Debra Thomeson

From: Madonna Parks <madonna.parks@yahoo.com>
Sent: Thursday, February 23, 2023 2:31 PM

To: Assembly; madonna.parks@yahoo.com
Subject: Molly Parks v Petersburg Borough

Dear Borough Assembly,

As we are skeptical that the city lawyer and city manager are fully informing you of the latest
developments in the Molly Parks v Peterburg Borough appeal, we have included a link to the
Alaska Supreme Court opinion. It is at the bottom of this email.

Below are sections from the opinion that should be of special interest to the assembly.

On page 11 the Justices stated:
“We acknowledge that Parks’s death likely was entirely preventable, making it all the more
tragic.”

On page 15 from the dissenting Justice:

“Both Allen’s and the Borough’s acts were criminal; each of them behaved in a way that should
prevent them from evading responsibility for their conduct by hiding behind the shield

of workers’ compensation.”

On page 16 also from dissenting Justice:

“Because Allen lied on his license application and because he had a disqualifying medical
condition, his license was not valid for two distinct reasons.

Thus, each time Allen drove a motor vehicle from 2012 to 2016, he committed a crime

— driving without a valid license.

The Borough knew that Allen could not legally or safely drive: it had been expressly told so and
had implemented a safety plan because of Allen’s on-the-job seizures. Yet it required him to
drive the Borough'’s van. Each time the Borough did so, it was an accomplice in his crimes.”

As neither of us (meaning the Borough and the Estate of Molly Parks) are under any legal
constraints anymore we are hoping to find out how two city employees, Molly and Marie, while
doing their very low-risk Parks and Recreations duties were killed on July 4, 2016.

We would like to know the Boroughs role leading up to that day, what happened that day and
what actions did the Borough take in the following days and months.

We will be contacting the assembly soon to discuss this tragedy.

Madonna and RD Parks
(Parents of Molly Parks)
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Sent from Yahoo Mail for iPhone

21




Item 16A.

NOTICE

Memorandum decisions of this court do not create legal precedent. A party wishing to cite
such a decision in a brief or at oral argument should review Alaska Appellate Rule 214(d).

THE SUPREME COURT OF THE STATE OF ALASKA

ESTATE OF MOLLY PARKS, )
) Supreme Court No. S-17757
Appellant, )
) Superior Court No. 1PE-18-00029 CI
V. )
) MEMORANDUM OPINION
PETERSBURG BOROUGH, ) AND JUDGMENT"
WILLIAM “CHRIS” ALLEN, and )
STATE OF ALASKA, ) No. 1950 — February 22, 2023
)
Appellees. )
)

Appeal from the Superior Court of the State of Alaska, First
Judicial District, Petersburg, William B. Carey, Judge.

Appearances: Mark Choate, Choate Law Firm LLC, Juneau,
for Appellant. Alfred Clayton, Jr., Clayton & Diemer, LLC,
Anchorage, for Appellee Petersburg Borough. Kevin T.
Fitzgerald, Ingaldson Fitzgerald, P.C., Anchorage, for
Appellee William “Chris” Allen. Susan Orlansky, Reeves
Amodio LLC, Anchorage, for Amici Curiae Alaska National
Insurance Co. and Umialik Insurance Co. No appearance by
State of Alaska.

Before: Winfree, Chief Justice, Carney and Henderson,
Justices.  Camney, Justice, dissenting. [Maassen and
Borghesan, Justices, not participating. ]

Entered under Alaska Appellate Rule 214.
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L. INTRODUCTION

This appeal focuses on what constitutes an intentional tort to avoid the
Alaska Workers® Compensation Act’s exclusive liability provision. After an employee
died in a vehicle crash, her estate brought a wrongful death action against a co-employee
and the employer; both sought dismissal on the basis that the Act’s exclusive liability
provision shielded them from tort liability. The superior court dismissed the suit,
concluding that the Estate had not alleged sufficient facts to show an intentional tort that
would evade the Act’s exclusive liability provision. The Estate appeals, raising the
narrow legal question whether asserting extreme indifference to the value of human life
is equivalent to asserting intent to harm and thus an intentional tort. Based on our
precedent, we answer “no” and affirm the superior court’s dismissal of the Estate’s
wrongful death claim.

II. FACTS AND PROCEEDINGS
A.  Facts’

William “Chris” Allen has a seizure disorder. In 2011 he experienced a
seizure while training to become an electrical lineman; he experienced another seizure
a few days later while driving under the influence of alcohol. Allen knows that alcohol
triggers his seizures. Twice in 2012 and again in 2014 Allen failed to disclose his

seizures and falsely certified on driver’s license applications “that he had not suffered

! Because the superior court dismissed the case under Alaska Civil

Rule 12(b), we review as though the complaint’s factual allegations are true, with
reasonable inferences drawn in the Estate’s favor. See Belluomini v. Fred Meyer of
Alaska, Inc., 993 P.2d 1009, 1014 (Alaska 1999) (reviewing motion to dismiss requires
that we “presume all factual allegations of the complaint to be true and [make] all
reasonable inferences . . . in favor of the non-moving party” (alterations in original)
(quoting Kollodge v. State, 757 P.2d 1024, 1026 (Alaska 1988))).
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from a seizure disorder in the last five years.” Allen had another seizure while working
in January 2015, and his doctor instructed him to not operate a vehicle.

Allen began working full time for the Petersburg Borough in its Parks and
Recreation Department in December 2015. The head of another Borough department
inquired about the hiring because his department earlier had not hired Allen due to his
inability to operate a vehicle. Allen had two seizures in early 2016 while working for
the Borough; he was taken to the hospital following one of them, but he refused
treatment. A staff doctor told Allen not to drive; the doctor also contacted the Borough
and specifically instructed that it should not allow Allen to drive. The Borough later
created a safety plan requiring that when Allen was working he would: have another
employee present at all times; report to his supervisor every 20 minutes, verifying he had
not had a seizure; and not open the Parks and Recreation facility alone. The Borough
nonetheless continued scheduling Allen for lifeguard duties and frequently allowed him
to drive a Borough van.

Molly Parks was 18 years old in July 2016 and had a Parks and Recreation
Department summer job as a lifeguard and camp counselor. The Borough was preparing
for a July 4 recreational run, and Parks was one of the employees assigned to stage rest
stations along the route. A week before the event, the Borough scheduled Allen to drive
a van transporting employees on the day of the run. Allen and his supervisor met at a
Borough facility and drove in separate cars to a park where they met three other
employees, including Parks. At the Borough’s direction the three employees got in the
van, and Allen drove away. Allen had a seizure while driving; he lost control of the van,
and it careened over a guardrail, killing Parks and another worker. Allen was injured,
and a hospital blood test detected an alcohol level below the legal limit but demonstrating

significant alcohol consumption the previous night. Allen later was charged with two
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counts of second-degree murder,” two counts of manslaughter,® and one count of first-
degree assault.*
B. Proceedings

In June 2018 Parks’s Estate brought a wrongful death suit against the
Borough and Allen, later adding a separate cause of action against the State not relevant
to this appeal. The Estate contended that the Borough’s and Allen’s actions constituted
intentional torts. The Borough and Allen both raised as a defense that the Alaska
Workers” Compensation Act’s exclusive liability provision barred the claims.®

The Borough moved to dismiss the Estate’s claims against it on the basis

that the Estate had not alleged the Borough “acted with a specific intent to cause injury”

2 AS 11.41.110(a)(2) (defining murder in the second degree as “knowingly
engag[ing] in conduct that results in the death of another person under circumstances
manifesting an extreme indifference to the value of human life”).

3

AS 11.41.120(a)(1) (defining manslaughter as “intentionally, knowingly,
or recklessly caus[ing] the death of another person under circumstances not amounting
to murder in the first or second degree”).

4 AS 11.41.200(a)(3) (defining assault in the first degree as “knowingly
engag[ing] in conduct that results in serious physical injury to another under
circumstances manifesting extreme indifference to the value of human life”).

4 AS 23.30.055 (“The liability of an employer prescribed in AS 23.30.045
is exclusive and in place of all other liability of the employer and any fellow employee
to the employee, the employee’s legal representative, . . . and anyone otherwise entitled
to recover damages from the employer or fellow employee at law . . . on account of the
injury or death.”). Under AS 23.30.045(a)-(b) an employer is required to “secure the
payment to employees” of workers’ compensation and “[c]Jompensation is payable
irrespective of fault as a cause for the injury.” The Estate did not contend that the
Borough failed to secure payment of allowable workers’ compensation benefits.
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and thus had not overcome the Act’s exclusive remedy provision.® Allen joined the
Borough’s motion as to the Estate’s claims against him. The Borough relied on our
exclusive remedy precedents; we have held that under the Act even gross negligence and
willful failure to comply with safety standards are not sufficient to overcome the
exclusive liability bar.” Quoting Fenner v. Municipality of Anchorage, the Borough
implied that at most its actions constituted “aggravated negligence” or “knowingly
permitting a hazardous work condition to exist” but were not “the kind of actual intention
to injure that robs the injury of [its] accidental character.™

Denying that the Estate was seeking “to create a new exception to workers’
compensation exclusivity,” the Estate argued that it instead sought “consistency in
Alaska’s definition of ‘intentional tort.” ”* It asked the superior court to “find in the civil
context what the Alaska legislature has already determined in the criminal: that extreme
indifference to the value of human life is the equivalent of intent to harm.” The crux of
the Estate’s theory was that Allen’s and the Borough’s actions fell within the common

law’s “constructive malice” state of mind,” now part of the second-degree murder

6 See Alaska R. Civ. P. 12(b)(6) (allowing motion to dismiss based on
“failure to state a claim upon which relief can be granted”).

¥ See, e.g., Fenner v. Municipality of Anchorage, 53 P.3d 573, 577 (Alaska
2002) (limiting exclusive remedy provision’s intentional tort exception to injury caused
by employer having specific intent to injure employee); Williams v. Mammoth of Alaska,
Inc., 890 P.2d 581, 585-86 (Alaska 1995) (holding employer’s intentional safety
regulation violation did not constitute intentional tort); Van Biene v. ERA Helicopters,
Inc., 779 P.2d 315, 318-19 (Alaska 1989) (holding employer ordering pilots to fly in
violation of FAA flight time and duty regulations did not constitute intentional tort).

8 53 P.3d at 577 (quoting Van Biene, 779 P.2d at 319).

? See Neitzel v. State, 655 P.2d 325,327 (Alaska App. 1982) (“Common law
courts permitted a jury to find malice in the absence of a specific intent to kill where ‘in
(continued...)
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statute.'” The Estate argued that “the purpose of workers’ compensation law is not
furthered by allowing an employer or employee who exhibits extreme indifference to the
value of human life . . . to use the compensation law as a shield against liability.” The
Estate maintained: “Alaska law recognizes that acts exhibiting extreme indifference to
the value of human life are on par with intentional acts in terms of blameworthiness.”"

The superior court granted the dismissal motion. The court noted that the
Act defines a compensable “death” as “only death resulting from an injury”*? and defines
“Injury” as “accidental injury or death arising out of and in the course of employment.”"?
Although recognizing that we have excepted intentional torts from the exclusivity
provision, the court characterized the necessary intent as “actual and specific” and quoted
Fenner: “[A]n intentional harm is a harm committed by a person who acts with a

specific intent to cause an injury.”"

‘ (...continued)

the absence of any circumstance of exculpation or mitigation an act [was] done with such
heedless disregard of a harmful result, foreseen as a likely possibility, that it differs little
in the scale of moral blameworthiness from an actual intent to cause such harm.” ”
(alteration in original) (quoting ROLLIN M. PERKINS, CRIMINAL LAW § 4 at 768 (2d ed.
1969))).

M See AS 11.41.110(a)(2) (defining murder in the second degree as
“knowingly engag[ing] in conduct that results in the death of another person under
circumstances manifesting an extreme indifference to the value of human life”).

11

See AS11.41.110(a)(1) (defining murder in the second degree alternatively
as causing another’s death “with intent to cause serious physical injury . . . or knowing
that the conduct is substantially certain to cause death or serious physical injury”).

» AS 23.30.395(13).
1 AS 23.30.395(24).

= 53 P.3d 573, 577 (Alaska 2002) (quoting Christensen v. NCH Corp., 956
(continued...)
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The superior court summarized the Estate’s argument as “extreme
indifference to human life stands on an even footing with actual intent,” meaning the
“court should adopt the reasoning of the criminal statutes and apply it” in workers’
compensation cases. The court refused, pointing out that the Estate had not identified
any jurisdiction that had adopted this standard. The court said that second-degree murder
requires “an intent to do the act, but without the specific intent to cause the harm.”
(Emphasis in original.) The court differentiated this “from an actual intent to both do the
act, and to do the harm,” (emphasis in original) which it saw as “the required state of
mind for avoiding the exclusive remedy provision.” The court concluded that the alleged
actions did not meet that level of intent. The court also revealed in a footnote to its
written decision that Allen had pleaded guilty to manslaughter and was awaiting
sentencing in his criminal case."

The superior court dismissed the Estate’s claims against the Borough, later
clarifying that the dismissal included the claims against Allen as well. The court entered
partial final judgment in favor of the Borough and Allen. The Estate appeals.

IIl. STANDARD OF REVIEW
“A grant of a motion to dismiss a complaint for failure to state a claim

under Alaska Civil Rule 12(b)(6) is reviewed de novo.”

" (...continued)

P.2d 468, 475 (Alaska 1998)).

15 See AS 11.41.120(a)(1) (defining manslaughter as “intentionally,
knowingly, or recklessly caus[ing] the death of another person under circumstances not
amounting to murder in the first or second degree”).

= Patterson v. Walker, 429 P.3d 829, 831 (Alaska 2018) (quoting Bachner
Co. v. State, 387 P.3d 16, 20 (Alaska 2016)).
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1V. DISCUSSION
A.  The Estate’s Appeal Is Narrowly Focused.

The Estate concedes in its opening brief that its allegations against the
Borough and Allen do not rise to the level necessary to assert an intentional harm claim
under our precedents. Asserting that this case rests in a “gray area” of the law and that
we should delineate some new boundaries, the Estate contends the alleged “facts
present[] a tort so outrageous and extreme — with consequences so serious — that,
despite its existence outside of strict intentional torts, the character of the actions at issue

2

exceed the limits of ‘accidental.” ” (Emphasis added.) We thus focus solely on the legal

question presented without needing to further parse the factual allegations of the claims
against the Borough and Allen."”

B.  The Superior Court Did Not Err By Dismissing The Estate’s Claims.

The Actrequires an employer to provide workers’ compensation for work-

related injuries and deaths."® When an employee suffers a work-related injury or death,

this compensation is the employer’s (and any co-employees’) exclusive liability for a

1 The dissent takes an entirely different approach to the issue before us and

ventures into legal analyses not raised or briefed by the parties to this appeal.
Specifically, the dissent posits that any action by an employer or co-employee that
constitutes a crime somehow related to the injury-causing incident, regardless of the
elements of the crime, should be sufficiently egregious to overcome the exclusive
liability protection under the Act. The dissent presumably also posits that an injured
employee would be required to show the commission of a crime only by the
preponderance of the evidence standard of proof for a tort action rather than the beyond
a reasonable doubt standard the State would have to meet to actually convict someone
of a crime. Finally, the dissent raises its own doubts about the validity of applicable
precedent even though the Estate does not do so. We decline to follow the dissent into
these uncharted waters; we resolve only the legal issue the Estate raised.

18 AS 23.30.045.
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resulting claim."” But we recognized in Elliott v. Brown that an intentional tort is outside
the exclusivity provision’s scope.® We agreed with other courts that the purposes of the
Act “would not be furthered by allowing a person who commits an intentional tort to use
the compensation law as a shield against liability.” But we thereafter have rejected
attempts to expand the exclusive liability exception to include, for example, intentional
violations of safety regulations and intentionally ordered violations of pilot flight time
regulations absent a specific intent to harm.” In Fenner we required a “specific intent
to cause an injury” to avoid the exclusive liability bar, and we held that it was
insufficient to assert an intentional act having a substantial certainty of harm absent a

specific intent to harm.?

i AS 23.30.055 (“The liability of an employer prescribed in AS 23.30.045
is exclusive and in place of all other liability of the employer and any fellow employee
to the employee, the employee’s legal representative, . . . and anyone otherwise entitled
to recover damages from the employer or fellow employee at law . . . on account of the
injury or death.”); see Burke v. Raven Elec., Inc.,420 P.3d 1196, 1202-03 (Alaska 2018)
(describing “grand bargain” underlying workers’ compensation system as employees
having no right to sue in tort for workplace injuries or deaths but having access to
workers” compensation benefits without regard to fault or other defenses employers
would have in tort context).

o 569 P.2d 1323, 1327 (Alaska 1977).
A ld.

- Williams v. Mammoth of Alaska, Inc., 890 P.2d 581, 585-86 (Alaska 1995)
(holding employer’s intentional safety regulation violation did not constitute intentional
tort); Van Biene v. ERA Helicopters, Inc., 779 P.2d 315, 318-19 (Alaska 1989) (holding
employer ordering pilots to fly in violation of FAA flight time and duty regulations did
not constitute intentional tort).

3 53 P.3d 573, 577 (Alaska 2002) (quoting Christensen v. NCH Corp., 956
P.2d 468, 475 (Alaska 1998)). We note that in Fenner we used the terms “injury” and
(continued...)
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Even 1if, from the Borough’s and Allen’s perspectives, there were
substantial certainties that some injury or death would result from Allen’s driving, we
rejected the “substantial certainty” standard in Fenner. We see little difference between
the “substantial certainty” standard rejected in Fenner and the Estate’s “extreme
indifference to the value of life” standard. The Estate asserts that “[t]he distinction
between recklessness and extreme recklessness is at the heart of this matter.” But this
is a distinction without a difference when contrasting any form of recklessness with a
specific intent to harm.

Fenner is controlling law, but the Estate did not even discuss Fenner in its
opening brief, let alone ask us to reconsider Fenner’s holding and explain why Fenner
might have been wrongly decided. We reject the Estate’s argument that, because the
legislature based some crimes on extreme recklessness or indifference to the value of life,
we should incorporate that standard as an exception to the Act’s exclusive liability

provision.** The legislature is, of course, empowered to change the Act as the Estate

2 (...continued)

“harm” interchangeably. /d. at 576-77.

M We note that the Estate has throughout the litigation focused its attention

on the “extreme indifference to the value of life” statutory element of second-degree
murder, likely because Allen was criminally charged under the second-degree murder
statute (as well as under lesser statutory crimes, including manslaughter). And although
the superior court noted in its decision that Allen had pleaded guilty only to
manslaughter, at oral argument before us the Estate contended Allen had pleaded guilty
to second-degree murder.

Despite the general rule that when deciding a motion to dismiss only
allegations in the pleadings may be considered, a court also may “consider matters of
public record,” including court files. Nizinskiv. Currington, 517 P.2d 754, 756 (Alaska
1974). We take judicial notice of the State v. Allen judgment. No. 1PE-17-00046 CR
(Alaska Super., Jan. 15, 2019); see Alaska R. Evid. 201. It shows Allen pleaded guilty

(continued...)
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proposes, but absent explanation why Fenner should be overruled, we will not depart
from our precedent.

We acknowledge that Parks’s death likely was entirely preventable, making
it all the more tragic. And we again recognize the harshness of the resulting low
compensation available for the workplace death of an employee without dependents.?
We nonetheless affirm the dismissal of the Estate’s wrongful death lawsuit.

V. CONCLUSION
We AFFIRM the superior court’s judgment.

2 (...continued)

to one count of manslaughter in exchange for the State dismissing all other charges,
including the second-degree murder charge; his sentence included a permanent driver’s
license revocation and imposed multiple conditions related to his seizure disorder and
alcohol use.

A criminal conviction may estop civil relitigation of the elements of the
charge for which there was a conviction. See Bearden v. State Farm Fire & Cas. Co.,
299 P.3d 705, 712-13 (Alaska 2013) (concluding that plea in criminal case precluded
relitigation of essential elements of charge). A criminal conviction thus may establish
tort liability as a matter of law if the criminal conduct contains all elements of the tort.
See Lane v. Ballot, 330 P.3d 338, 344 (Alaska 2014) (deciding that criminal conviction
was sufficient to establish liability for intentional torts).

In the superior court the Estate did not attempt to use collateral estoppel to
establish Allen’s intentional tort liability based on Allen’s guilty plea to manslaughter.
Nor has the Estate suggested during this appeal that Allen’s guilty plea to manslaughter
impacted the superior court’s decision. Beyond noting that the manslaughter conviction
judgment does not express whether it was based on an intentional, knowing, or reckless
cause of death, see AS 11.41.120(a)(1), we do not address this issue.

2 See Burke v. Criterion Gen., Inc.,499 P.3d 319, 328 (Alaska 2021) (noting
harshness of low workers’ compensation benefits for estate of employee who dies
without dependents and that remedy is left to legislature).
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CARNEY, Justice, dissenting.

The court today holds that even criminal conduct by an employer and by
a fellow employee falls within the exclusive remedy of the Workers’ Compensation Act.
It then holds that the estate of the employee who was killed as a direct result of these
criminal acts is not entitled to any recovery except the death benefit of $10,000 in funeral
expenses allowed by workers’ compensation.! I cannot join in such a clear miscarriage
of justice; I therefore dissent.

As the court relates, Allen had a longstanding history of seizures before he
applied for work at the Borough,” including a seizure while employed elsewhere in
Petersburg earlier in the same year he started working for the Borough.®* The court
summarizes the seizures Allen suffered at work for the Borough in early 2016, but some
important details are omitted. As the superior court observed, Allen began working for
the Borough in December. Only months later, in February or March, Allen “had a
seizure while working at the Petersburg Parks and Recreation pool front desk. Allen was
found collapsed on the floor and complaining of a headache, and Allen’s supervisors saw
on surveillance video that he had suffered a seizure. Following this incident, Petersburg
developed and adopted a plan to have a second employee always present with Allen so
that he would not be alone during a seizure.”

The Borough’s safety plan for Allen’s protection served its purpose not
long after it was instituted. “On April 1. .. Allen had a seizure in the Petersburg Parks
and Recreation building and a co-worker caught him as he collapsed.” Allen was taken

to the hospital.

! AS 23.30.215(a)(1).
Opinion at 2-3.
: Id. at 3.
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But Allen refused treatment and was specifically instructed not to drive,
“and [the doctor] contacted Petersburg Parks and Recreation to specifically tell them to
not let Allen drive. Following this incident, the heads of Petersburg Parks and
Recreation met with Allen, and it was decided that Allen must check-in every 20 minutes
with a supervisor to make sure he had not had a seizure, and that Allen was precluded
from opening the Petersburg Parks and Recreation facility by himself. However,
Petersburg continued to permit Allen to work as a lifeguard and drive the Borough
van™

As the superior court observed in its order dismissing the case, “[t]he tragic
incident involved in this action took place less than 3 months later, on July 4, 2016.”
About a year later, Allen was charged with two counts of second-degree murder and two
counts of manslaughter, one for each of the summer employees that he killed, as well as
one count of first-degree assault against the employee who survived; he was also charged
with one count of second-degree unsworn falsification for lying on his driver’s license
application in 20147

Despite the Borough’s decision to repeatedly endanger Allen and any
employees unfortunate enough to be required to ride in a vehicle driven by Allen, the
court concludes that neither the Borough’s nor Allen’s callous and criminal conduct is

sufficient to take Parks’s death outside the exclusivity provision of the Workers’

4 Emphasis added.

3 Although Allen certified the information on the driver’s license application

under penalty of perjury, the State charged him with unsworn falsification under
AS 11.56.210 rather than with perjury. Perjury is a class B felony; Allen was charged
with a class A misdemeanor. Compare AS 11.56.200 (Perjury), with AS 11.56.210
(Unsworn Falsification in the Second Degree).
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Compensation Act.® The court acknowledges that in our only previous workers’
compensation case involving criminal conduct, Elliott v. Brown,” we recognized that a
conviction for assault and battery was sufficient to remove the Act’s exclusive liability
shield with respect to a claim against a co-employee, but it nevertheless declines to
reverse the dismissal of the Estate’s claim against Allen. I believe that in doing so the
court has misinterpreted Elliott as well as the cases on which it relied and those that
followed it. I also believe that Elliott allows us to recognize that the employer’s related
criminal conduct takes its actions “outside the exclusivity provision’s scope.”
DISCUSSION

Elliott presented us with an assault by one worker on two coworkers: he
shoved one and punched the other and, like Allen, reached a plea agreement for a crime
that did not require a specific intent to cause injury.” We held that such assaults were
intentional torts that removed the case from the employer’s exclusive liability of
workers’ compensation because “[t]he socially beneficial purpose of the work[ers’]
compensation law would not be furthered by allowing a person who commits an
intentional tort to use the compensation law as a shield against liability.”" We therefore
held that Elliott and his coworker were “entitled to maintain [their] common-law tort

action against Brown,” the coworker who assaulted them."

. Opinion at 9-10.
7 569 P.2d 1323 (Alaska 1977).
Opinion at 9.
4 569 P.2d at 1325; former AS 11.15.230 (1970).
it Elliott, 569 P.2d at 1327.
M 1d.
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In Elliott we did not require “a specific intent to cause an injury,” let alone
a specific intent to cause a particular injury to a particular person,' in order to plead an
intentional tort for a work-related battery. Alaska law was already clear that such a
common law action for battery did not require “malicious motives.”"* And we have more
recently stated that to prove the intentional tort of battery “one need not intend injury but
must intend to cause contact.”™

Our decision that intentional torts are exempt from the exclusivity provision
appears to rest on both the policy behind workers’ compensation — “a means of
spreading the cost of hazards of the workplace” in the face of increasing
industrialization'® — and the conclusion that some acts, at least criminal acts by
coworkers, “are not accidental from the standpoint of the tortfeasor”'® and are so
egregious as to deny the actor protection behind the exclusivity provision’s shield.

Both Allen’s and the Borough’s acts were criminal; each of them behaved
ina way that should prevent them from evading responsibility for their conduct by hiding
behind the shield of workers’ compensation. Allen was charged with a variety of
felonies and ultimately pled guilty only to manslaughter. But he committed other crimes
that were not charged. Each time he falsely certified that he had not suffered a seizure

for five years, he committed a crime, even if he was only charged with his most recent

2 See Opinion at 7.

e Merrill v. Faltin, 430 P.2d 913, 917 (Alaska 1967).
. DeNardo v. Corneloup, 163 P.3d 956, 960 (Alaska 2007).
15 Elliott, 569 P.2d at 1327.
w0
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false statement.”” Because he lied on his license application and because he had a
disqualifying medical condition, his license was not valid for two distinct reasons.!®
Thus, each time Allen drove a motor vehicle from 2012 to 2016, he committed a crime
— driving without a valid license."

The Borough knew that Allen could not legally or safely drive: it had been
expressly told so and had implemented a safety plan because of Allen’s on-the-job
seizures. Yet it required him to drive the Borough’s van. Each time the Borough did so,
it was an accomplice in his crimes.” And on the day Parks was killed, the Borough

ordered Allen’s coworkers to ride in the van that he was driving. Unlike Elliott then, the

¥ AS 11.56.200.

18

See AS 28.15.011 (requiring all drivers to be validly licensed);
AS 28.15.031(b)(4) and (6) (denying license to those whose “physical or mental
disability [means] the person is not able to drive safely” or who “knowingly made a false
statement in [their] application for a license or . . . committed fraud in connection with
the . . . application for, or in obtaining or attempting to obtain, a license.”); 2 Alaska
Administrative Code (AAC) 90.440(a) (2021) (“The department will not issue a driver’s
license to a person who has had an uncontrolled seizure . . . . A person who has a
driver’s license and who has had an uncontrolled seizure . . . must surrender that person’s
driver’s license to the department.”).

“ Former AS 28.15.011(b) (2016) (requiring valid license to drive motor
vehicle), amended by ch. 1, § 42, 4SSLA 2017; AS 28.90.010(a) (classifying violations
of driving statutes as misdemeanors unless otherwise categorized). The 2017
amendment to AS 28.15.011 reclassified violations of AS 28.15.011(b) as infractions.

20 See AS 11.16.100 (Legal accountability based upon conduct);
AS 11.16.110 (Legal accountability based upon the conduct of another); see also
AS 11.41.110(a)(2) (defining second-degree murder to include circumstances in which
person “knowingly engages in conduct that results in death of another under
circumstances manifesting extreme indifference to value of human life”).
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Estate’s cause of action against the Borough is not based on vicarious liability,?! but on
the Borough’s own affirmative actions that led to Parks’s death.

Both Allen and the Borough committed crimes that led to far more serious
consequences than the “shoving” and “punching” that we decided were sufficient to
overcome exclusive liability in Elliott. Yet the court declines to hold that their crimes
are sufficiently intentional to remove this case from the exclusivity provision of the
Workers” Compensation Act. The court relies upon Fenner v. Municipality of
Anchorage® to do so. But Fenner, in my opinion, does not mandate this result.

In Fenner we discussed an earlier case,” Van Biene v. ERA Helicopters,
Inc., where we concluded that violation of safety regulations was not sufficient to exempt
a case from the workers’ compensation exclusivity provision.** Van Biene’s widow sued
his employer after he died in a crash, alleging that the employer had committed
“negligence and gross negligence” when it required Van Biene to work longer hours than
permitted by regulation.”® After reiterating that even gross negligence was not enough
to exempt a workplace injury or death from the exclusivity provision, we noted in dicta

that Van Biene had failed to satisfy the “stiff burden . . . to demonstrate intent to harm

= Elliott, 569 P.2d at 1326 (observing that because corporate employer’s

liability in that case was vicarious, “we are not insulating [the corporation] against
common-law liability for its own wilful acts”).

2 53P3d573 (Alaska 2002).
B Id at 576.
779 P.2d 315 (Alaska 1989).
s Id at317.
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by the employer.” We reiterated Van Biene’s holding in Williams v. Mammoth of
Alaska, Inc., saying that we had in Van Biene “adopted the majority rule that an
employer’s violation of government safety regulations, even if willful and knowing, does
not rise to the level of an intentional tort.”” And Williams concluded that no evidence
supported finding that the employer in that case “violated safety standards with
knowledge that harm to an employee would be a substantial certainty.”®

We reaffirmed in Fenner that a violation of safety regulations was
insufficient to take a case out of the exclusivity provision,* but Fenner seemingly added
a requirement to show “a specific intent to cause an injury’® to be exempt from the
exclusive liability provision. After considering Williams and Van Biene, the Fenner
court turned to Christensen v. NCH Corp.,”* which addressed an alleged claims-
processing conspiracy to interfere with an employee’s medical treatment. Citing cases
interpreting “wilful misconduct” in the context of insurance law, Christensen said, “In
this context, an intentional harm is a harm committed by a person who acts with a

specific intent to cause an injury.”® The Fenner court then stated, without

acknowledging any ambiguity in Christensen: “In the context of the exclusive remedy

= Id. at 319 (quoting Stafford v. Westchester Fire Ins. Co. of N.Y., 526 P.2d
37,43 n.29 (Alaska 1974), overruled on other grounds by Cooper v. Argonaut Ins. Cos.,
556 P.2d 525 (Alaska 1976)).

7 890 P.2d 581, 585 (Alaska 1995) (citing Van Biene, 779 P.2d at 318-19).
B Id. at 586.
- 53 P.3d 573 (Alaska 2002).
30 Id. at 577.
4 951 P.2d 468 (Alaska 1998).
2 Id. at 475.
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provision of the Act, *an intentional harm is a harm committed by a person who acts with
specific intent to cause an injury.”

But Fenner used three cases — Williams, Van Biene, and Elliott — to
evaluate whether the evidence on summary judgment “amount[ed] to a specific intent to
harm.”* In my view, the Estate’s case, and the rule it asks us to acknowledge, are
directly controlled by Elliott. Williams and Van Biene involved violations of workplace
safety rules and do not apply to the facts of this case. The Estate’s case is not based on
violations of workplace safety regulations enforced by administrative action, but on
conduct that violated generally applicable criminal statutes. Allen was imprisoned for
his conduct and his driver’s license was “permanently” revoked. The Borough has thus
far escaped any responsibility for its actions even though the Borough scheduled Allen
to drive and required Parks to ride in the van Allen drove. If Fenner correctly identified
the sources of our “specific intent to harm” rule, then our holding in Elliott requires
reversal of the superior court’s dismissal order and reinstatement of the Estate’s suit
against both the Borough and Allen because Elliott did not narrow the class of intentional
torts that can remove the exclusivity bar.

The common law tort definition of “intent™ does not also require intent to
inflict a specific harm on a specific person.*® A decade before we decided Elliott, we

held in Merrill v. Faltin:

4 Fenner, 53 P.3d at 577 (emphasis added) (quoting Christensen, 951 P.2d
at 475).

& 1d.

3% RESTATEMENT (SECOND) OF TORTS § 8 A (AM. L. INST. 1965) (“The word
‘intent’ is used throughout the Restatement of this Subject to denote that the actor desires
to cause consequences of his act, or that he believes that the consequences are
substantially certain to result from it.”).
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To make one liable for an assault and battery it is not
necessary that he be inspired by malicious motives. If one
acts intending to cause a harmful or offensive contact with
the person of another, and if the latter is put in imminent
apprehension of such a contact, and an offensive contact
results, one is liable for an assault and battery even though he
acted with no feeling of hostility or ill will or enmity toward
the other.¢

We held that Elliott could pursue his lawsuit against a coworker “for an
assault and battery inflicted upon’ him by a coworker.*” Nowhere in the opinion did we
require additional proof beyond that specified in Merrill; nowhere did we require a
specific intent to cause injury, let alone to cause a specific injury to a particular
individual. Fenner’s statement that the “exception to the exclusive [liability] provision

..1s ... limited to intentional torts where an employer has a specific intent to injure an

"3 is either dicta (if it adds a new requirement), or it restates the rule in Elliott.

employee

I fail to see how Fenner’s heightened requirement, to the extent it is not
dicta, is supported by our prior case law. And I continue to believe that criminal conduct
by an employer or an employee falls far outside the fundamental purpose of workers’
compensation law. Where, as here, the employer and the fellow employee both
committed crimes, particularly crimes that caused the deaths of other employees,  would
hold that the workers’ compensation exclusivity provision does not bar a civil suit by the

estate of the deceased employees.

2t 430 P.2d 913, 917 (Alaska 1967).
.- Elliott, 569 P.2d at 1325.
38 Fenner, 53 P.3d at 577.
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Item 16A.

Debra ThomEson

From: Stephen Giesbrecht

Sent: Tuesday, February 28, 2023 2:19 PM
To: Assembly

Cc: Department Heads

Subject: RE: high level recap of meetings

One correction — see below

From: Stephen Giesbrecht

Sent: Monday, February 27, 2023 11:16 AM

To: Assembly <assembly@petersburgak.gov>

Cc: Department Heads <department_heads@petersburgak.gov>
Subject: high level recap of meetings

Assembly Member Lynn and | met with Senator Stedman and Representative Himschoot in Juneau last week. We also
met with the Southcoast Regional ADOT Director and multiple members of his staff.

It appears, based upon the conversations with Bert and Rebecca, that school funding and the size of the dividend will be
the dominating issues for this session. It is likely it will take significant time for these issues to be worked out.

The Schools and many legislators are pushing for a large increase of around $1,000 to the Base Student Allocation. The
Governor has not yet weighed in on his direction for school funding, but his support for an increase of $1,000 to the BSA
is unlikely at this time.

Jody and | met with Erica and Karen (School Finance Director) several weeks ago, and they initially asked the Borough for
an increase of $1M for the upcoming budget year. This was later reduced to $500K, although we do not yet have this in
writing and the school is still working on their budget.

The School also would like help for repairs to the roof of the middle and high school. Price Tag of about $4.5M. This
may have to involve a local bond issue to get the repairs completed.

Senator Stedman spoke to us regarding the plans for the future hospital and a meeting he had with Phil Hofstetter. He
stated to Bob and |, he did not feel funding for this project will come from State appropriations this year and we should
look to other sources to complete funding for the project.

The Senator indicated there will be little to no capital spending unless school funding and the Dividend issues are
resolved.

Bob and | did discuss in detail the ongoing progress with ADNR and both Senator Stedman and Rep. Himschoot promised
to stay involved on this issue.

ADOT seemed to indicate they are moving forward with discussions with the City of Kupreanof regarding their dock. If
this happens, the dock would be given to the Borough, and the Borough would need to pass it on to Kupreanof if that is
the continued wish of the Assembly.

It also appears there is additional discussion on extending the Kake road from 12 mile to 6 mile. Thisisa project that has
the support of Senator Stedman.

42




All for now, but let me know if you have any questions. Bob, please weigh in if | missed something.
Thanks

Steve

Item 16A.
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