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Agenda
City Council Work Session
Oelwein City Hall, 20 Second Avenue SW, Oelwein, lowa
6:30 PM

September 26, 2022
Oelwein, lowa

Mayor: Brett DeVore
Mayor Pro Tem: Lynda Payne
Council Members: Karen Seeders, Tom Stewart, Matt Weber, Dave Garrigus, Dave Lenz

Pledge of Allegiance

Discussions
1. Discussion on Fees for Wellness Center and Aquatic Center
2. Discussion on Information Technology Assessment

3. Discussion on 27 South Frederick

Adjournment

In compliance with the Americans with Disabilities Act, those requiring accommodation for Council meetings
should notify the City Clerk’s Office at least 24 hours prior to the meeting at 319-283-5440
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The Williams Wellness Center
317 8™ Ave SE Ste A
Oelwein, |1A 50662
319-283-2312

City of Oelwein Council Presentation
Monday, September 26, 2022

Presented by:
Jessica Burkhart
Recreation/Wellness Facilitator

Williams Wellness Center Rates
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The Oelwein City Council discussed they would like to look into the William Wellness Center Rates.

Below are the following Communities that are also comps in our annual budget book.

2022 Wellness Center Comps
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Oelwein Charles Indee Indee Falcon
Location WWC City Washington | Atlantic | Nevada | Estherville | Maquoketa | BCHC Center Centerville Red Oak | Vinton Manchester
Planning
No WC No WC Stages
Membership
Types
Single 12 5324 $490.25 $480 $537 $295 $426 $460 $130 $480 $350
Single 6 5234 $80 $175
Couple 12 5432 $610 $600 $536 $448 $672 $600 $550
Couple 6 $324 $275
Family 12 $540 $718.25 $720 $574 $525 $558 $720 $175 $660
Family 6 5402 $100
Sr Single 12 5216 $396.25 $360 $363 $216 $100 $360 $300
Srsingle 6 5168 $65 $150
Sr Couple 12 $312 $558.50 $475 $403 $480 $500
Sr Couple 6 $234 $250
HS Student 12 5240 $216 $240 $200 $216 $186 $100 $240 $180
Day Pass Rates
Day Pass youth $3 $6 $5 s7 $5 $7 $5 $2 S5 $5
Day Pass Adult S5 $6 ] $10 s$7 s10 S5 $3 $10 S5
Indoor Pool No Yes Yes Yes NA Yes Yes Yes No NA Yes NA No
Fitness Classes Yes Yes Yes Yes NA Yes Yes Yes Yes NA Yes NA Yes




2021/2022 Williams Wellness Center Memberships

21/22 Memberships City  July
Single 5 2
Single Insurance 1
Single 6 mo

Married Couple 4 3
Married Couple 6 mo

Family 16 2
Sr. Single 1 4
Sr. Single Insurance 5
Sr Single 6 mo

Sr. Married Couple 4 1
Sr. Couple Insurance

Sr. couple 6 mo

Sr. Snowbird couple

High School Student 1
College Summer 1
College Winter

Totals 30 20

Insurance memberships we get paid per visit.

School

19

17

67

12

18

133

August September
8 10
4
7 7
2 6
1 2
1 3
1 1
1
24 30

October November
8 15
1
1 1
2 2
1
6 8
10 7
1 2
2 1
3
1 4
35 44

City Memberships, part of employee benefits, we do not get paid for these memberships.

School Memberships a flat $24,000
College summer is for 3 months

College Winter is for 1 month.

2020/2021 618 total memberships

2021/2022 671 total memberships

December
11
1

45

January
16
3

15
10
39

11

109

February  March
14 11
1 3
1

4 2
1

9 11
7 7
5 2
1

8 3
3 1
1

51 44

April

13

N

43

May

28

June

BW NN O

35

Totals
141
10

6

52

2

175
102
63

66
24

o o wW O N

671

Iltem 1.




Rate Recommendation:
Increase the Day Pass Rate.

Keep Memberships at the same rate.

Williams Wellness Center
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Proposed
Amt

Membership Types

Single 12 $324

Single 6 $234

Couple 12 $432

Couple 6 $324

Family 12 $540

Family 6 S402

Sr Single 12 $S216

Srsingle 6 S168

Sr Couple 12 $312

Sr Couple 6 $234

HS Student 12 $240

Day Pass Rates

Day Pass youth S3 S5

Day Pass Adult S5 S8




PARK / CEMETERY / AQUATICS / CAMPGROUND / TRAILS
www.oelwein.fun

Park and Recreation
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Agquatic Center

Description Detail Amount Proposed
Change
American Red Cross / $30.00 $35.00
Group Lessons
Private Lessons $60.00
Existing Passes
$150.00 upto 5
persons, $5.00 for each
Family Pass add’l family member
Single Pass 18+ $70.00
Child season Pass 7-17 $40.00
Nanny Pass $40.00
Proposed Passes
Season Pass 1-member $75.00
Season Pass 2 members $135.00
Season Pass 3 members $155.00
Season Pass 4 members $170.00
Season Pass 5 members $185.00
Season Pass 6 members $190.00
Season Pass 7 members max $205.00
Nanny Pass $40.00 $55.00
10 —Punch Card for person 6 $50.00
or older
10 —Punch Card for person 5 $20.00
or younger
Daily Admissions: Everyone $4.00 $5.00
Part time —
Swim Team Fairbank/Dunkerton »5.00
Full time kids $10.00
Concession rental per $30.00
use
Facility Reservations:
Pool Party Prices
1 Hour Pool Party 1-100 $130.00
1 Hour Pool Party 100+ $170.00
2 Hour Pool Party 1-100 $150.00
2 Hour Pool Party 200+ $190.00




PARK / CEMETERY / A
Park and Recreation

Table 1: American Red Cross / Group Lessons

QUATICS / CAMPGROUND / TRAILS
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www.oelwein.fun

Municipality Length Length of Registration Number of Number of
(Population) of Class Classes Fees Classes Sessions
City of Charles City .
(7344) 40 Min. 2 Weeks $25 8 2
City of Clear Lake .
(7687) 40 Min. 2 Weeks $32 8 3
City of Decorah .
(7587) 30 Min. 2 Weeks $35 8 3
City of DeWitt .
(5514) 40 Min. 2 Weeks $45 8 9
City of Fairbank .
(1111) 40 Min. 2 Weeks $35 8 -
City of Grinnell .
(9564) 30 Min. 1 Month $35 6 Year Round
City of Independence .
(6166) 40 Min. 2 Weeks $35 8 3
City of Manchester .
(5065) 40 Min. 2 Weeks $35 8 4
City of Nevada 4
(6925) 40 Min. 2 Weeks $35 8
City of New Hampton $35 5
(3478) 40 Min. 1 Week 8
City of Oelwein 3
(5804 40 Min. 2 Weeks $30 8
City of Vinton 5
(4931) 40 Min. 2 Weeks $35 8
City of West Union
(2956)
Averages $34.33

Recommended $35




PARK / CEMETERY / AQUATICS / CAMPGROUND / TRAILS

Park and Recreation
Table 2: Private Lessons

www.oelwein.fun
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Municipality
(Population)

Length of
Class

Length of Classes

Registration Fees

City of Charles City
(7344)

City of Clear Lake
(7687)

City of Decorah
(7587)

30 Min.

1 Week

$70

City of DeWitt
(5514)

30 Min.

1 Week

$60

City of Fairbank
(1111)

40 Min.

$15 per

City of Grinnell
(9564)

City of Independence
(6166)

40 Min.

2 Weeks

$15

City of Manchester
(5065)

40 Min.

2 Weeks

$75

City of Nevada
(6925)

City of New Hampton
(3478)

City of Oelwein
(5804)

40 Min.

1 Week

$60

City of Vinton
(4931)

40 Min.

1 Week

$65

City of West Union
(2956)

Averages

$51.00

Recommended $60




Park and Recreation

Table 3: Season Passes

PARK / CEMETERY / AQUATICS / CAMPGROUND / TRAILS
www.oelwein.fun
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Family | Family | Family | Family | Family Senior/ Family | Youth
Municipality Single 2 3-4 5-6 7-8 9+ Lap/Nann
(Population) P y
City of Charles
. $140.00 | $160.00 | $180.00
City $75.00 | $130.00 | &350 00 | $270.00 | $190.00 | $210-00
(7344)
City °I7%:3€7"")r Lake | 6500 | $85.00 | $110.00 | $130.00 | $150.00 | $170.00 |  $55.00
City of Decorah $80.00 | $140.00 $160.00 | $200.00 $240.00 $70.00
$180.00 | $220.00
(7587)
City of DeWitt
(5514) $60.00 $91.00 $126.00 | $33.00
City of Fairbank
(1111) $75.00 $150.00
City of Grinnell
(9564) $70.00 $60.00 $175.00
City of
Independence $75.00 $115.00
(6166)
City of
$140.00 | $160.00 | $180.00
Mziggggter $75.00 | $130.00 $150.00 | $170.00 | $190.00 $60.00
City of Nevada $145.00 Add
(6925) $80.00 | $115.00 | &0 | oe0g $65.00
City of New
Hampton $85.00 | $155.00 | $175.00 | $195.00 | $210.00 $75.00
(3478)
City of Oelwein
(5804) $70.00 $40.00 $150.00 | $40.00
C'ty(zgﬁ')”m” $130.00 | $130.00 | $130.00 | $140.00 | $150.00 $20.00
City Of(;’glggt)un'on $95.00 | $165.00 | $175.00 | $185.00 | $250.00 | $250.00 |  $60.00
Averages $79.61 | $131.25 | $151.42 | $165.00 | $197.14 | $210.00 $59.60 $143.20 | $36.50
Proposed
Single X2 x3 x4 x5 X6 X7+ Nanny
$75.00 $135.00 $155.00 $170.00 $185.00 $190.00 $205.00 $55.00
10 - Punch Cards $50.00 6+
10 - Punch Cards $20.00 >5
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City of Oelwein Pool Pass
Guidelines: Season passes are non-transferable and are used only by the patron(s) assigned. Immediate family members are those
individuals who are family members and who live at the same residence (maximum of two adults) are eligible for a family pass.

Children on a family pass must be under the age of 21 (maximum of four) and related to one or both the household adults as
offspring or by marriage, adoption, foster care placement or legal guardianship.

Childcare Provider Pass MUST be purchased in addition to a Family Pass. Childcare provider must be at least 16 years old. The pass
can only be used when the childcare provider attends the pool with the children. $55.00

Instructions:

Family Pass - fill out completely

Single Pass - If pass is for a minor (under 18 yrs. old), put guardian name for main contact and youth name under “3. Child”. If pass is
for an adult, fill out “Main Contact Information”.

Main Contact Information
Main Contact Name

Street Address/City

#1 Phone #2 Phone

Email

1. While engaging/observing in this activity, |/we bear full responsibility for any loss or theft of personal items 2. I/we release any photographs and/or videos taken
during the activity to be used by the City of Oelwein 3. In the event of injury or illness, | give my permission for program staff to provide on-site first aid for minor
injuries and for licensed physicians to provide necessary emergency medical services if | am unable to provide consent at the time of injury. | agree to assume all costs
related to any such medical treatment. | authorize the disclosure of medical information to my insurance company for the purpose of this claim.

Signature of Parent/Guardian Date:
First & Last Name Birthdate Relationship

1. Adult: Single Pass $75.00
2. Adult: 2 Members $135.00
3. Child: 3 Members $155.00
4. Child: 4 Members $170.00
5. Child: 5 Members $185.00
6. Child: 6 Members $190.00
7. Child: 7 Members $205.00

Childcare provider:

$55.00 First & Last Name Birthdate Phone Number Home Address
Office Only
Paid: Date Paid: City Hall Initials:
Payment Type: Check Cash Credit Card Pool Pass #:

10




PARK / CEMETERY / AQUATICS / CAMPGROUND / TRAILS

Park and Recreation

Table 4: Daily Admissions

www.oelwein.fun

Municipality
(Population) Infant Student Adult Senior Lap Swim
City of Charles City $1.00 $2.00 $3.00 i )
(7344) 0-5 6-17 18+
City of Clear Lake Free $4.00 $4.00 $4.00 $3.00
(7687) 0-2 3+ (Free with Pass)
City of Decorah Free $5.00 $5.00 $4.00 NA
(7587) 0-3 4-64 4-64 65+
City of DeWitt $3.00 $4.00 $6.00
(5514) 0-5 6-12 13+ $6.00 NA
City of Fairbank
(1111) $4.00 $4.00 $4.00 $4.00 NA
City of Grinnell $5.00
(9564) NA 3+ $5.00 $4.00 $4.00
City of Independence | $4.00 $4.00 $4.00
(6166) 0-5 5-18 18+ $4.00 NA
City of Manchester Free $3.00 $5.00
(5065) 02 5 ot $5.00 $2.00
City of Nevada Free $3.00 $5.00 $4.00 NA
(6925 0-1 2-3 4-54 55+
City of New Hampton | $2.00
(3478) 03 $5.00 $5.00 $4.00 NA
City of Oelwein $4.00 $4.00 $4.00
(5804) 0-6 7-17 18+ $4.00 NA
City of Vinton $3.00 $5.00 $5.00
(4931) 0-4 5-54 5-54 $2.00 $3.00
City of West Union $2.00 $5.00 $5.00 $5.00 $5.00
(2956) 0-2
Averages $1.94 $4.27 $4.82 $4.18 $3.50

Iltem 1.

Council recommended increase to $5.00

5,627 Daily Entries 2022

11




PARK / CEMETERY / AQUATICS / CAMPGROUND / TRAILS
Park and Recreation

Table 6: Campground Rates

www.oelwein.fun
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Campground
# Purchased Proposed
Description Detail Current Amount this season P
Change
thus far
$8.00-max stay
Tent Site Primitive 4 consecutive days >9 »10.00
Supplementary to RV site $6.00
61 & under 30 Amp sites — Daily $17.00 111 $20.00
30 Amp sites — Weekly $85.00 ($12.14 a day) 34 $95.00
30 Amp sites — Monthly
22 20.
(30 Days) $310.00 ($10.33 a day) »320.00
61 & under 50 Amp sites - Daily $20.00 6 $23.00
50 Amp sites - Weekly $100.00 ($13.57 a day) 2 $110.00
50 Amp sites — Monthly
(30 Days) $335.00 ($11.16 a day) 12 2345.00
Sr. 62+ 30 Amp sites — Daily $15.00 57 $18.00
30 Amp sites — Weekly $80.00 ($11.42 a day) 21 $90.00
30 Amp sites — Monthly (30
Days) $295.00 ($9.83 a day) 28 2305.00
50 Amp sites — Daily $19.00 $22.00
50 Amp sites — Weekly $90.00 (12.85 a day) $100.00
50 Amp sites — Monthly (30
Days) $325.00(10.83 a day) 0 »335.00
Kayak/Paddleboard | One Hour Per Kayak/PB $10.00
Four Hours Per Kayak $35.00 o
Two or more for four hours
per kayak $30.00
Box of Wood $5.00 7
Shelter Rental Capacity 60-100 $25.00
Shelter Rental
(Railroad shelter at 82
City Park &new
shelter at Platt's) Capacity 200 $30.00
Memorial Benches Grey Stone with Plaque $1,036 »1,100

Cover ever increasing energy costs and new WIFI costs

2360 nights stayed thus far 2022

12
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PARK / CEMETERY / A
Park and Recreation

QUATICS / CAMPGROUND / TRAILS

Area Campgrounds
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www.oelwein.fun

Lakeshore | Fontana/ | Gilbertson/ | Decorah | Morewood | Independence | Backbone
Jakway Gouldsburg | Pulpit
Tent $30.00 $15 $10 $15.00 $24 $10 $14
Daily $40.00 $20 $15 $23 $31 $30 $26
Weekly $195.00 $135
Weekends $39
Monthly $475.00 $350
Cabin $100 to
$85
$150
Extra
$5.00
Person

13




PARK / CEMETERY / A

Park and Recreation

Table 7: Cemetery Rates

QUATICS / CAMPGROUND / TRAILS
www.oelwein.fun
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Cemetery
Current Proposed
Description Detail Amount Change
Grave Openings
Regular Season
Grave Opening Weekday opening (Apr 1-Nov 30) $600.00
Grave Opening Infant grave (Apr 1-Nov 30) $175.00
Grave Opening Holidays/Saturdays (Apr 1-Nov 30) $800.00
Grave Opening After hours (Apr 1-Nov 30) $750.00
Cremation Opening Cremation (Apr 1-Nov 30) $300.00
Cremation Openin Holidays/Sat. cremation (Apr 1-Nov 30
° ° After F:IO{JFS e ! 2450.00
Cold Weather Season
Grave Opening Weekday opening (Dec 1 —March 30) $700.00
Grave Opening Infant grave (Dec 1 —March 30) $275.00
Grave Opening Holidays/Saturdays (Dec 1 —March 30) $850.00
Grave Opening After hours (Dec 1 —March 30) $850.00
Cremation Opening Cremation (Dec 1 —March 30) $400.00
Cremation Opening Holidays/Sat. cremation (Dec 1 —March 30)
After Hours 2500.00
Continuation on Weekdays Any continuation of services keeping city crews $100 per hour
after 3:30 PM (All Year) (Min. 1 hour)
Grave Spaces
Grave Space Regular space $300.00
Memorial section $250.00
Baby lot $150.00
Interment Certificate (formerly "Deed") $25.00
State Audit Fee $5.00
Exchange Grave Spaces $50.00
Foundations
Foundations Per running ft. (5100 min) $60.00 $70.00
Disinterment / Reinternment
Disinterment of a casket $600.00
Reinternment of a casket $600.00
Disinterment of a cremation vault $250.00
Reinternment of a cremation vault $250.00
Disinterment of a baby casket $175.00
Reinternment of a baby casket $175.00

Concrete reaching $160 yd

14
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IOWA DISTRICT COURT FOR FAYETTE COUNTY

Item 3.

City of Oelwein, Plaintiff, Case No: OECICIV056198

V.
RULING ON CITY’S REQUEST FOR
Wright, Gary, Defendant. “EMERGENCY” DEMOLITION

On Tuesday July 19, 2022 this Court held hearing on a City motion for emergency
action to destroy a building owned by Defendant. The building in question is an elderly
commercial structure located within the Oelwein business district, at 27 South Frederick
Avenue. Defendant received service of notice of the hearing, and appeared. He
requested a continuance to obtain legal counsel. Because the City claimed need for
emergency action the Court denied Defendant’s motion to continue, but Defendant was
heard and argued for his interests. The Court took oral testimony and exhibits submitted
by the City, and oral testimony from the Defendant.

The City claims: Due primarily to long years of water leakage, continued existence
of Defendant’s building stands in “imminent danger” of collapse, threatening harm to the
citizens of Oelwein. Defendant denies the City’s claim.

FINDINGS OF FACT

Defendant’s building is a 110—year-old frame structure. The original building, on the
lot’s west end, is built of brick and clay tile. A later one-story addition attached on the
building’s eastern side is partly of concrete masonry. The building is framed of lumber.
Its west face bears brick front. The north and south walls are freestanding, not party
walls. They lie inches from the neighboring buildings. The structure is located at 27
South Frederick Avenue on the east side of the street in what is the downtown business
district of Oelwein. The Court will identify it in this opinion as the “27 S.Fred.” building.

Defendant testified that, when constructed in 1912, 27 S. Fred. was the first structure
built on the block. The 27 S. Fred. served various purposes over the century past. In
recent years it has fallen into dereliction. Defendant purchased 27 S. Fred. for $1,000,
from one Barbara Wegner, acquired title within the past year. He testified that he
“specializes in reconstruction of old houses” and desires to restore the building. “I just
need permission to finish the job.” He testified that the City has ordered him to stop
working on 27 S. Fred. He will need substantial financing to refurbish the building to its
original splendor. Plaintiff has presented plans for renovation, and identified for the
Court the portions of the building that need structural correction. He insists that the main
portion of 27 S. Fred. is structurally sound. The building is now vacant, without heat,
water, or power. The doors and windows of the first floor are covered or boarded.
Plaintiff pleads with the City and the Court that he be allowed to “finish the job.”

15
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This Court on June 21, 2022 issued an Order supplementing its default Judgment
against Defendant entered May 17, 2022. The City became concerned about possible
collapse of 27 S. Fred. and asked the Court to authorize a visit from a consulting
engineer. The Court authorized that Engineer visit.

The City hired James C. Jacob, a Professional Engineer, of VJ Engineering in
Coralville, lowa. Engineer Jacob visited Oelwein and inspected 27 S. Fred. During trial
Engineer Jacob testified that he has 48 years’ experience in “structural engineering”:
building and bridge designing, and forensic evaluations such as that he conducted here.

In a letter to the City, dated July 7, 2022, Mr. Jacob stated in pertinent part:
“The building has suffered from a lack of maintenance for a long time which has
resulted in large sections of the roof leaking. The leaking has resulted in large
sections of the roof sheathing and roof purlins/joists rotting, to the point that there
is an imminent danger of collapse. The one-story portion of the building is
enclosed on three sides by higher two-story structures that will result in drifted
snow loading that will further increase the changes of a sudden collapse during
snow events. Water ponding on the roof will also greatly increase the chance of
collapse.”

Engineer Jacob opined as to what restoration effort would be required for 27 S. Fred.:
“The building would require replacement of all the wood framing in the one-story
areas and at least half the wood framing of the upper two story area. A portion of
the second floor wood framing has also been compromised by decay and would
also need to be replaced. In addition there is an area of brick masonry on the
front wall at the north end that is heavily spalled and this area would also need to
be replaced.”

The Court finds that these paragraphs make the core of the Engineer’s written opinion.

He ends by discouraging repair as “economically impractical to restore all the structural

elements and also replace finishes and necessary electrical/mechanical systems” and

stating that occupancy is “not safe”. During his trial testimony Mr. Jacob adopted this
letter as his formal opinion, which the Court admitted as an exhibit.

Mr. Jacob testified by telephone. His testimony added allegations to the effect that:

1) “the Thursday before the 4% of July” Mr. Jacob visited 27 S. Fred. “for
approximately one hour”

2) His “process is basically a visual examination of the exposed structural elements
of the building.” Mr. Jacob alleged that “Most of the structural elements were
exposed.”

3) He “did no demolition effort” to expose structural framing.

4) His procedure as consultant leads him to “take a lot of photographic evidence,
take it back to the office, and compose my letter based on that.” The Court
observes that the City offered only four photographs taken by persons unknown.
The photographs apparently are not those relied upon by the Engineer.

5) “Building is in extremely poor condition due to” water seepage.

6) “Fungal decay begins [with leakage] and progresses pretty rapidly”. Mr. Jacob
says fungus has been growing “for years”; it affects “many structural members.”

Item 3.
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7) 27 S. Fred. “is” in imminent danger of collapse: “Certainly if the roof collapses the
front two story wall is unsupported; if it happens to fall into the street” it can be
dangerous.

8) “You can always remediate...Anything can be remedied, but in this case the cost
is so extreme that [repair] is not economically viable. ...You could reconstruct
and reinstall the interior, and still have 100 year old walls. Don’t see how that’s
economically viable.”

9) As for brick & mortar portions: “Certainly the brick is softened and doesn’t have
the capacity it had when laid.”

10)Remediate thus: “You would take the roof off in sections, try not to remove all” so
as to keep some support for the walls. “There’s definitely a danger when
remediating a building in this condition.’

11)Conclusion: “From my experience, taking the building down would be the most
viable solution. Life expectancy of a new building is better than a remediated
structure.”

During cross examination Mr.Jacob added allegation that “rot is throughout the entire

structure—one hundred percent of some of them [wood frame members, apparently].

The Court is uncertain as to what Mr. Jacob means by “most of the structural
elements” [see paragraph 2] being exposed for his examination. Perhaps he means
wood framing of the building; or possibly the concrete and tile walls. Two photographs
of the building interior do show significant water seepage. The Court notes that the
photographs the engineer stated that he took were not offered into evidence. So the
Court has only the few and perhaps unrepresentative photographs offered by the City
on which to rely. It must simply accept the testimony of the engineer, standing alone.

No collapse of the building has occurred. No evidence appears of actual conditions
that will lead proximately, ineluctably and immediately to collapse of the building. The
Engineer points only to possibilities.

As this opinion is issued in July the Court can find no imminent danger of collapse
from a “snow event.” The opinion mentions rain “ponding” on the roof. But the one
picture of the building’s roof appears to show a sloped roof. The Court cannot find that
water accumulation to form a “pond” on the roof poses any threat on a sloped roof. That
same photograph shows that the roof of the one-story section of 27 S. Fred. has been
removed. Some dark spots on roof joists suggests mold or water stains, but the total
amount of such dark spots is greatly outweighed by normal-looking wood.

In addition to engineer’s report the City also presented two pictures of the building
exterior and three of the interior. The City admitted these exhibits. The City presented
the engineer’s testimony. Defendant testified, and provided a diagram of the building.
He identified some places that need repair. He insisted that he can do these himself.

CONCLUSIONS OF LAW
The City unquestionably has the emergency power to protect the public from buildings
that in fact pose a danger to the public.

Item 3.
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364.12 Responsibility for public places. ...

3. A city may: ...

c. Require the removal, repair, or dismantling of a dangerous building or structure. ...

h. If the property owner does not perform an action required under this subsection within
a reasonable time after notice, a city may perform the required action and assess the
costs against the property for collection in the same manner as a property tax. ...

Section 364.12(3)(c)’s power grant to the City does not set a standard for “dangerous”.
The City offers no local definition from its own Code of Ordinances.

“The power to enforce housing codes relating to health and safety is traditionally among
the core responsibilities of municipal government.” Lewis v. Jager, 818 N.W.2d 165,
178 (lowa 2012).

lowa’s public policy has long favored cities responding to emergencies.
“l. That any persons may “raze houses to the ground to prevent the spreading of
a conflagration,” without incurring any liability for the loss to the owner of the
houses destroyed, is a doctrine well established in the common law. The maxim
of the law is, that “a private mischief is to be endured rather than a public
inconvenience.” 2 Kent's Com., 338. Lord COKE says: “For the Commonwealth,
a man shall suffer damage; as for the saving of a city or town, a house shall be
plucked down if the next be on fire. This every man may do, without being liable
to an action.” Mouse's Case, 12 Coke, 63; Id., 13. In Respublica v. Sparhawk, 1
Dall., (Pa.), 383, MCKEAN, Chief Justice, says: “Of this principle, there are many
striking illustrations. If a road be out of repair, a passenger may lawfully go
through a private inclosure. So, if a man is assaulted, he may fly through
another's close. In time of war, bulwarks may be built on private ground. * * *
Houses may be razed to prevent the spread of fire, because of the public good.”
In Dillon on Municipal Corporations, Sec. 756, the learned author states the
common law doctrine as clearly and succinctly as it is any where to be found. He
says: “The rights of private property, sacred as the law regards them, are yet
subordinate to the higher demands of the public welfare. Salus populi suprema
est lex. Upon this principle, in cases of imminent and urgent public necessity, any
individual or municipal officer may raze or demolish houses and other
combustible structures in a city or compact town, to prevent the spreading of an
extensive conflagration. This he may do independently of statute, and without
responsibility to the owner for the damages he thereby sustains.” The ground of
exemption from liability in such cases is that of necessity, and if property be
destroyed, in such cases, without any apparent and reasonable necessity, the
doers of the act will be held responsible. In support of this doctrine, see Governor
and Company of, etc. v. Meredith, 4 Term R., 794, 797; Taylor v. Plymouth, 8
Met., 462, 465; Mayor etc. of N. Y. v. Lord, 18 Wend., 126, 132, 133; same case,
17 Id., 285; Dunbar v. Alcalde etc. of San Francisco, 1 Cal., 355; Surocco v.
Geary, 3 1d., 69; Conwell v. Emrie et al., 2 Cart., (Ind.) R., 35; American Print
Works v. Lawrence, 3 Zabriskie, 590, 609, 610; same case, 1 1d., 248; McDonald
v. City of Red Wing, 13 Minn., 38.”
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Field v. City of Des Moines, 39 lowa 575, 577-78, 28 Am.Rep. 46 (1874).

To the same effect is Cole v. Kegler, 64 lowa 59, 61, 19 N.W. 843, 844 (1884):

“The power to abate implies that there is or may be in existence something to be
abated. A nuisance must exist before it can be abated. The power conferred,
therefore, authorizes cities and towns to abate an existing thing. No express
power is given to declare that a nuisance exists, nor do we think that it can or
should necessarily be implied. The council may abate all nuisances, but this does
not imply that it can determine what constitutes a nuisance as an existing thing,
for the reason that the nuisance must in fact exist. If it does, then it may be
abated. If it does not, the council has no power to declare it, or, in other words,
create, and then proceed to abate. We do not think the general assembly
intended to confer on cities and towns the power to finally and conclusively
determine, without notice or a hearing, and without the right of appeal, that any
given thing constitutes a nuisance, unless, probably, in cases of great
emergency, so strong as to justify extraordinary measures upon the ground of
paramount necessity.”

Quoted with approval in Hancock v. City Council of Davenport, 392 N.W.2d 472, 476

(lowa 1986). Such a “great emergency” and “paramount necessity” does not appear to

exist with regard to 27 S. Fred.

For collapse of 27 S. Fred to be “imminent” it must be:

“ ‘ready to take place,” ‘near at hand,’ ‘hanging threateningly over one's head,’
and ‘menacingly near.’ ” Id. (quoting State v. Shanahan, 712 N.W.2d 121, 142
(lowa 2006)). ... ‘is impending or about to occur’.... /d. (quoting State v. Lane,
743 N.W.2d 178, 182 (lowa 2007))...‘on the point of happening.’ ” Id. (quoting
Black's Law Dictionary 750 (6th ed. 1990)).

Inre L.H. 904 N.W.2d 145, 150 (lowa 2017). The Court does not find any condition as

described by Engineer Jacob that fits the urgency of his term “imminent”.

An actual partial collapse of a building supports finding of “emergency to the public
outside of the building” and justifies immediate demolition. See Cerro Gordo Hotel Co.
v. City of Mason City, 505 N.W.2d 509, 510 (lowa App. 1993). Likewise, overall decay,
or a fire that partly destroys a building, may render the structure subject to destruction
as a nuisance. See City of Shenandoah v. Replogle, 198 lowa 423, 428, 199 N.W. 418,
420 (1923)(quoting State v. Lawing, 164 N.C. 492, 80 S.E. 69, 71, 51 L.R.A.N.S. 62, 67
(1913):

“The action of the Legislature authorizing the enactment of this ordinance, and of
the board of aldermen in passing it, is not a taking of private property for public
uses; but it is the restriction of the defendant in the unlimited use of his property
by virtue of the police power, * * * for the purpose of protecting the community
from the dangers to which the public would be exposed by the continuance of a
wooden building in that locality, by the requirement that, when it becomes
unusable by decay, it shall be replaced by a safer construction than wood.”
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“We think the same rule applies where, as here, there had been a partial destruction by
fire rather than by decay.”

But even partial consumption of a structure by fire does not necessarily require the
building’s destruction as a nuisance. See City of Britt v. Cheney, 715 N.W.2d 767 (lowa
App. 2006) (Table).

No actual collapse of 27 S. Fred. has occurred. Nor has the building caught fire. Sole
evidence for “emergency” and accompanying destruction is the city’s engineer expert’'s
opinion: collapse is “possible” and repair is “uneconomical’. At a stretch, the Engineer’s
recitations of condition might be taken as evidence of 27 S. Fred’s “decay”. City of
Shenandoah, supra. The Court observes the Engineer’s admission that he did not

examine each and every one of the building stud supports.

The Court notes that little to no evidence suggested building frame is collapsing. The
worst problem appears to be leaky patches in the roof that have generated some wood
rot. The Engineer’s letter speaks of “large areas of the roof sheathing and roof
purlins/joists rotting”. The Court attempted to elicit from Engineer Jacobs an actual
percentage of the structural wood thus deleteriously affected. The Court desired to
identify what the Engineer meant by “large” areas. The Engineer could not give the
Court a percentage of the structural wood that is compromised.

The Court takes the Engineer’s opinions to be honestly offered, and very likely
accurate in most respects. Doubtless the building will indeed prove to be a money pit for
Defendant, or for any other owner. Perhaps the framing or masonry will begin to sag
noticeably, so as to patently threaten collapse. At the moment, the Court finds, any
threat of collapse is latent only, derived from observations of some wood rot and water
where water ought not be. No evidence appears of walls out of plumb, mortar cracking,
bricks falling, bulging basement walls, persons crashing through crumbling floors, or the
like—the sorts of evidence this Court would find convincing.

As of now the Court finds the Engineer Jacobs’ opinions, focusing as they do upon
“chances” of collapse and upon “economic [un]viability”, insufficient to justify a taking of
Defendant’s private property. Defendant shall retain the ownership of his building,
conditioned upon his actual restoration of it to structural soundness. The Court will hold
Defendant to his word, that his “dream” is to make 27 S. Fred. whole and useful again.
The Court does possess some doubt that Defendant can achieve his “dream”. But the
Court invites Defendant to prove the skeptical Court wrong.

The Court concludes that the City has failed to show by preponderance of the
evidence that 27 S. Fred. poses such a threat of imminent harm that the City must
summarily destroy it to protect the public.

IT IS ORDERED, ADJUGED and DECREED that

1) The City’s request for authority to demolish Defendant’s building at 27 S. Fred. is
denied.
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Defendant shall fulfill what he told the Court at trial that he desired: he shall
rehabilitate and restore 27 S. Fred to habitable, usable condition. In so doing he
shall remove and replace any and all wood, roof material, studs, flooring and
other material compromised by rot or decay. Defendant shall complete the
project with 12 months of this Order’s date.

The City shall not deny Defendant necessary permits for such reconstruction.
Defendant is cautioned that the City building inspector will monitor his work, and
will expect to see him progress steadily in the reconstruction. Defendant shall not
use the building simply as a storage unit.

If Defendant fails to fully rehabilitate and reconstruct his building by July 31, 2023
then the City may renew its application for demolition of 27 S. Fred. as a public
nuisance upon presentation of proper proof.
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So Ordered
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David James Hanson, Magistrate Judge,
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