
   

 

 

NOTICE OF OPEN MEETING 

JUNE BOARD OF TRUSTEES 

NBU Board Room, 263 Main Plaza, New Braunfels, Texas 78130 

June 27, 2024, at 3:00 PM 

www.nbutexas.com 

  

 AGENDA 
 

CALL TO ORDER 

PLEDGE OF ALLEGIANCE AND INVOCATION 

Board Trustee Yvette Villanueva Barrera 

NBU MISSION 

Greg Brown, Chief Technology Officer 

PUBLIC COMMENT 

ITEMS FROM THE CHAIR 

1. American Public Power Association (APPA) National Conference and Day of Giving Update 

2. Any Other Items Permitted Under Section 551.0415 of the Texas Government Code 

ITEMS FROM STAFF 

1. CEO's Update 

a. APPA National Conference and Day of Giving Update 

b. Reliability Recognition from APPA 

c. NBU All-Retiree Luncheon 

d. Control Center Recognition Week  

e. Leadership Announcement of New Hires: Mark Steelman, Chief Operations Officer, and 

Neil Borne, Cyber Security Manager 
 

f. Any Other Items Permitted Under Section 551.0415 of the Texas Government Code 

2. Financial Update and Report, Including an Update on the Filing of the NBU Transmission Cost 

of Service Application with the Public Utility Commission of Texas 

3. Water Supply Fee Report 
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CONSENT ITEMS FOR ACTION 

1. Approve Minutes of the NBU Board Budget Workshop of May 30, 2024 

2. Approve Minutes of the NBU Regular Board Meeting of May 30, 2024 

3. Approve the Change Order Log from April 15, 2024, through May 15, 2024 

4. Approve the Reports for Water and Electric Engineering Contracts from August 1, 2023, through 

May 15, 2024 

5. Approve the Electric Line of Business Alternative Procurements from April 15, 2024, through 

May 15, 2024 

6. Authorize CEO or His Designee to Negotiate and Execute a Professional Services Agreement 

with Raftelis Financial Consultants, Inc. DBA Raftelis for a Water, Wastewater, and Electric 

Rate Design Review 

7. Authorize CEO or His Designee to Negotiate and Execute a First Amendment to the Professional 

Services Agreement with Pawelek and Moy, Inc. for the Design of the Sewer Infrastructure 

Replacement Package Two Project for Four Construction Locations, Including Landa Street, 

Fredericksburg Road, Sundance Parkway, and Elizabeth Avenue, New Braunfels, Texas 

8. Authorize CEO or His Designee to Negotiate and Execute a Second Amendment to the 

Professional Services Agreement with Arcadis U.S. Inc. for the Design of the NBU Surface 

Water Treatment Plant Expansion Project 

9. Authorize CEO or His Designee to Negotiate and Execute a Fifth Amendment to the Work 

Authorization with Quiddity Engineering, LLC, for the Design of the Kuehler Water 

Reclamation Facility Expansion Project 

10. Authorize CEO or His Designee to Negotiate and Execute a Professional Services Agreement 

with Terracon Consultants, Inc. for Cultural Services for the Water and Wastewater Capital 

Improvements Program 

11. Authorize CEO or His Designee to Negotiate and Execute a Construction Contract with MGC 

Contractors, Inc. for Construction of the North Kuehler Interceptor Odor Control Facility Project 

12. Authorize CEO or His Designee to Negotiate and Execute a Grant Agreement for Fiscal Year 

2025 between New Braunfels Utilities and Headwaters at the Comal 

13. Authorize the CEO or His Designee to Execute a Change Order to the Guaranteed Maximum 

Price Amendment with Thos. S. Byrne, Inc. for the Headwaters at the Comal Master Plan, Phase 

2 Sitework & Envelope 

14. Authorize the CEO or His Designee to Execute a Guaranteed Maximum Price Amendment with 

Thos. S. Byrne, Inc. for the Headwaters at the Comal Master Plan, Phase 2 for Additional Site 

Improvements and Fencing 
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15. Authorize CEO or His Designee to Negotiate and Execute a Purchase Order Standard Terms and 

Conditions with Virginia Transformer Corp. for the Manufacture, Delivery, Assembly, and 

Testing of Three (3) Substation Power Transformers 

16. Authorize CEO or His Designee to Negotiate and Execute a Construction Contract with Lambda 

Construction I, LTD for Construction of the Hueco Springs Substation and Henne Substation 

Breaker Additions Project 

17. Authorize CEO or His Designee to Negotiate and Execute a Services and Goods Agreement with 

Environmental Improvements, Inc. for Water and Wastewater Systems Chlorine and Sulfur 

Dioxide Repair, Maintenance, and Replacement Services 

18. Authorize CEO or His Designee to Negotiate and Execute Professional Services Agreements 

with (i) Allen, Williford, and Seale, Inc.; (ii) Lowery Property Advisors, LLC; (iii) Titan 

Commercial Valuation, LLC; and (iv) Dugger Grafe Swanson, Inc., DBA Valbridge Property 

Advisors/San Antonio, Inc. for Real Property and Easement Appraisal Services for New 

Braunfels Utilities Capital Improvement Projects 

19. Authorize CEO or His Designee to Negotiate and Execute a Professional Services Agreement 

with Public Relations Advertising Company dba Vladimir Jones for Communication and 

Marketing Support Services 

20. Authorize CEO or His Designee to Negotiate and Execute a Cooperative Agreement with 

SHI/Government Solutions, Inc. for the Renewal of Microsoft EA Licensing to Maintain Critical 

Software Usage  

21. Authorize CEO or His Designee to Negotiate and Execute a Construction Contract with Spiess 

Construction Co., Inc. for the Construction of the Infrastructure Replacement Package 1 Project 

22. Approve Resolution #2024-185 Authorizing (i) the Transfer of .4388 Acres of Real Property 

Located at 1032 W. Coll Street, New Braunfels, Texas, to the City of New Braunfels (the “City”) 

in Exchange for .581 Acres of Real Property Located along FM 1044, New Braunfels, Texas 

(near the intersection of Old Marion Road and FM 1044) from the City to NBU for Construction 

and Operation of an Elevated Storage Tank (the “EST”); (ii) Acceptance of an Access Easement, 

Utility Easement, Drainage Easement, and Temporary Construction Easements from the City for 

Construction and Operation of the EST;  (iii) Execution of Any and All Documents Necessary to 

Effectuate the Conveyances; and (iv) Other Matters in Connection Therewith 

23. Ratification of the Statement of Intent to Change Transmission Cost of Service and Wholesale 

Transmission Rates Application, and in Support Thereof, on April 11, 2024 

ACTION ITEMS 

1. Discuss and Consider Approval of the Fiscal Year 2025 Budget and Five-Year Operating Plan 
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EXECUTIVE SESSION 

The Board of Trustees may recess into Executive Session for any purpose permitted by the Texas Open 

Meetings Act, including but not limited to: 

1. Power Supply Resources – Competitive Matters 

(Section 551.086 – Texas Government Code) 

a. Discuss Credit Risk Management Waiver 

2. Consultation with Attorney Regarding Pending or Contemplated Litigation, Settlement Offer, 

and/or Matters Protected by Attorney Client Privilege (Section 551.071 – Texas Government 

Code); Real Property (Section 551.072 – Texas Government Code) 

a. Discuss Legal Options Relating to Status of Real Estate Negotiations to Secure Easements 

Regarding the McKenzie Interceptor Upgrade Project:  

 

i. a 0.296 Acre Permanent Utility Easement, a 0.044 Acre Temporary Construction 

Easement, and a 0.213 Acre Temporary Construction Easement, all being situated in 

the A. M. Esnaurizar Survey, Abstract Number 20, Guadalupe County, Texas, over and 

across Lot 18, Block J, Avery Park Subdivision, Unit 2 (Amended), as recorded in 

Volume 7, Page 267 of the Map and Plat Records of Guadalupe County, Texas 

(Guadalupe County Parcel No. 125092) 

 

ii. a 0.632 Acre Permanent Utility Easement, situated in the A. M. Esnaurizar Survey, 

Abstract Number 20, Guadalupe County, Texas, over and across Lots 901 and 902, 

Block 4, Avery Park 13, as recorded in Document Number 201899025604 of the Map 

and Plat Records of Guadalupe County, Texas (Guadalupe County Parcel Nos. 171818 

and 171819) 

 

iii. a 0.312 Acre Temporary Construction Easement, and a 0.022 Acre Temporary 

Construction Easement, both being situated in the A. M. Esnaurizar Survey, Abstract 

Number 20, Guadalupe County, Texas, over and across Lot 902, Block 4, Avery Park 

13, as recorded in Document Number 201899025604 of the Map and Plat Records of 

Guadalupe County, Texas (Guadalupe County Parcel No. 171819) 

 

iv. a 0.763 Acre Permanent Utility Easement, and a 0.500 Acre Temporary Construction 

Easement, both being situated in the A. M. Esnaurizar Survey, Abstract Number 20, 

Guadalupe County, Texas, over and across the remainder of a 60.36 Acre Tract 

described in a Deed recorded in Volume 3037, Page 741 of the Official Public Records 

of Guadalupe County, Texas (Guadalupe County Parcel No. 55555) 

 

v. a 0.415 Permanent Utility Easement, a 0.028 Acre Temporary Construction Easement, 

and a 0.258 Acre Temporary Construction Easement, all being situated in the A. M. 

Esnaurizar Survey, Abstract Number 20, Guadalupe County, Texas, over and across a 

12.500 Acre Tract described in a Deed recorded in Volume 1783, Page 833 of the 

Official Public Records of Guadalupe County, Texas (Guadalupe County Parcel No. 

55553) 
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vi. a 1.079 Permanent Utility Easement, 0.702 Acre Temporary Construction Easement, 

0.107 Acre Access Easement, all being situated in the A. M. Esnaurizar Survey, 

Abstract Number 20, Guadalupe County, Texas, over and across the remainder of a 

32.77 Acre Tract described in a Deed recorded in Volume 670, Page 801 of the Official 

Public Records of Guadalupe County, Texas (Guadalupe County Parcel No. 56231) 

 

vii. a 0.563 Acre Temporary Construction Easement, situated in the A. M. Esnaurizar 

Survey, Abstract Number 20, Guadalupe County, Texas, over and across a 105.316 

Acre tract described in a Deed recorded in Document Number 202199040676 and also 

recorded in Document Number 202399020238 of the Official Public Records of 

Guadalupe County, Texas (Guadalupe County Parcel No. 55904) 

 

viii. a 1.827 Acre Permanent Utility Easement, and a 1.025 Acre Temporary Construction 

Easement, both being situated in the A. M. Esnaurizar Survey, Abstract Number 20, 

Guadalupe County, Texas, over and across that 34.27 acre tract described in a Common 

Area deed recorded in Document Number 202399024397 of the Official Public 

Records of Guadalupe County, Texas (Guadalupe County Parcel No. 56337) 

 

ix. a 2.088 Acre Permanent Utility Easement, and a 1.395 Acre Temporary Construction 

Easement, both being situated in the A. M. Esnaurizar Survey, Abstract Number 20, 

Guadalupe County, Texas, over and across a 52.50 Acre Tract described in a Deed 

recorded in Document Number 202399002975 of the Official Public Records of 

Guadalupe County, Texas (Guadalupe County Parcel Nos. 191564 and 108128) 

 

x. a 0.209 Acre Permanent Utility Easement, and a 0.162 Acre Temporary Construction 

Easement, both being situated in the A. M. Esnaurizar Survey, Abstract Number 20, 

Guadalupe County, Texas, over and across a 10.37 Acre Tract described in a Deed 

recorded in Document Number 202399003051 of the Official Public Records of 

Guadalupe County, Texas (Guadalupe County Parcel Nos. 56079 and 106382) 

 

xi. a 1.879 Acre Permanent Utility Easement, and a 1.253 Acre Temporary Construction 

Easement, both being out of the A. M. Esnaurizar Survey, Abstract Number 20, 

Guadalupe County, Texas, and being over part of that remainder of a 32 acre tract 

described in a deed recorded in Volume 2502, Page 699, Official Public Records of 

Guadalupe County, Texas and being over part of that 4.307 acre tract, designated as 

Third Tract, described in a deed recorded in Volume 2659, Page 759, Official Public 

Records of Guadalupe County, Texas (Guadalupe County Parcel Nos. 54767; 54768; 

and 56414) 

 

xii. a 1.937 Acre Permanent Utility Easement, and a 1.127 Acre Temporary Construction 

Easement, both being situated in the A. M. Esnaurizar Survey, Abstract Number 1, 

Comal County, Texas, over and across Lot 2, Block 1 of Titan Industrial NB Park Unit 

2, as recorded in Document Number 201806048472 of the Map and Plat Records of 

Comal County, Texas, Lot 3, Block 1 of Titan Industrial NB Park Unit 3, as recorded 

in Document Number 201906003134 of the said Map and Plat Records, and the 

remainder of a 66.182 Acre tract, designated Tract 1, in a Deed recorded in Document 

Number 202106057346 of the Official Public Records of Comal County, Texas, and 

described in a Deed as recorded in Document Number 201506039028 of the Official 
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Public Records, Comal County Texas (Comal County Parcel Nos. 421640; 422735; 

and 441204); 

 

xiii. a 1.846 Acre Permanent Utility Easement, and a 0.847 Acre Temporary Construction 

Easement, both being situated in the A. M. Esnaurizar Survey, Abstract Number 1, 

Comal County, Texas, over and across a 40.37 Acre tract described in a Deed recorded 

in Document Number 202206025070 of the Official Public Records of Comal County, 

Texas (Comal County Parcel No. 71650) 

3. Consultation with Attorney Regarding Matters Protected by Attorney Client Privilege 

(Section 551.071 – Texas Government Code) 

a. Discuss the Effects of the San Antonio Water System's Application for Water Use Permit No. 

13098 on NBU’s Water Rights in the Guadalupe River Basin  

The Board of Trustees, upon reconvening in Open Session, will discuss and consider any action, if 

necessary, regarding closed session items. 

RECONVENE INTO OPEN SESSION AND TAKE ANY NECESSARY ACTION RELATING TO 

THE EXECUTIVE SESSION AS DESCRIBED ABOVE 

ADJOURN 

If you require assistance in participating at a public meeting due to a disability as defined under the 

Americans with Disabilities Act, reasonable assistance, adaptations, or accommodations will be provided 

upon request.  Please contact the Board Relations Coordinator at least three (3) days prior to the scheduled 

meeting date at (830) 629-8400 or the NBU Main Office at 263 Main Plaza, New Braunfels, Texas, for 

additional information. 

CERTIFICATE OF POSTING 

I, Ryan Kelso, Secretary to the Board of Trustees, do hereby certify that this Notice of Meeting was posted 

at the City of New Braunfels City Hall, 550 Landa Street, New Braunfels, Texas, and New Braunfels 

Utilities Main Office, 263 Main Plaza, New Braunfels, Texas, on the 20th day of June 2024, and remained 

posted continuously for at least 72 hours preceding the scheduled time of the meeting. 

 

______________________________ 

Ryan Kelso, Chief Executive Officer 

Secretary to the Board of Trustees 
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Meeting Date: 

 

 June 27, 2024  

  

Agenda Type: 

 

 Items from Staff  

From:  Kimberly Huffman  Reviewed by:  Ashley Van Booven  

 Accounting Manager  Director of Finance 

Submitted by:  Dawn Schriewer  
 

Approved by:  Ryan Kelso  

 Chief Financial Officer  Chief Executive Officer 

RECOMMENDED ACTION: Financial Update and Report, Including an Update on the Filing of 

the NBU Transmission Cost of Service Application with the Public 

Utility Commission of Texas 

 
BACKGROUND  

 

NBU’s service territory experienced higher temperatures and lower rainfall during the month of May 

than historically. The average temperature was 81.3 degrees, which was 6 degrees higher than the 

historical average temperature of 75.3 degrees. Rainfall totaled 3.3 inches for the month of May, which 

was 0.8 inches lower than the historical average rainfall of 4.1 inches. 

For the month of May 2024, NBU recorded a change in net position after contributions (“CNPAC”) of 

$10,175,000 which represents an increase of $9,555,000 compared to the budgeted monthly CNPAC of 

$620,000. Operating service revenues of $23,135,000 were greater than budget by $2,235,000, or 11%, 

for the month of May. A $3,078,000 increase in electric revenue, $565,000 decrease in water revenue, and 

a $278,000 decrease in wastewater revenue contributed to the overall service revenues. Other operating 

revenues of $606,000 were greater than budget by $186,000 for the month of May. Purchased power costs 

were $80,000 greater than budget for May 2024 and $365,000 less for Year-to-Date (“YTD”). A decrease 

in other operating expenses of $976,000 resulted in total operating expenses to be $896,000, or 4%, less 

than the budgeted amount of $20,675,000. The net revenue and operating expense variances contributed 

to a favorable net operating income variance of $3,317,000 from budget. Net non-operating items had a 

$1,713,000 favorable variance compared to budget. Impact fees were greater than budget by $4,583,000, 

services income was greater than budget by $9,000, and capital participation fees was less than budget by 

$66,000. May 2024 YTD CNPAC was $47,676,000, which was $31,786,000 greater than the budgeted 

amount of $15,890,000. 

FINANCIAL IMPACT 

Electric 

The Electric Line of Business reported total operating revenues of $17,426,000, a $3,218,000 increase, 

or 23%, from the May budgeted amount of $14,208,000. The net rate realized per kWh was $0.1200, 

which was 26% greater than the budgeted rate of $0.0951 for the month of May. May kWh sales were 

141.1 million kWh, a 4.7 million kWh decrease, or 3%, in comparison to the budgeted amount of 

145.8 million kWh. 
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Purchased power costs totaled $11,450,000, which was $80,000 greater than the budgeted amount of 

$11,370,000. Electric gross margin, which is total operating revenues minus purchased power, resulted 

in the amount of $5,976,000 for the month of May and $52,320,000 YTD. These amounts were 

$3,138,000 greater and $7,781,000 greater than the budgeted amount of $2,838,000 Month-to-Date 

(“MTD”) and $44,539,000 YTD. Other operating expenses were less than budget by $385,000. These 

items resulted in the Electric Line of Business reporting net operating income of $3,493,000, which was 

$3,522,000 greater than the budgeted amount of ($29,000). Net non-operating items provided a favorable 

variance from budget of $820,000. Services income was less than budget by $159,000. The Electric Line 

of Business reported May 2024 CNPAC of $3,598,000 and YTD CNPAC of $24,330,000. These 

amounts were $4,184,000 greater and $15,395,000 greater than their respective May 2024 MTD and 

May 2024 YTD budget amounts. 

Water 

The Water Line of Business reported total operating revenues of $3,215,000, a $526,000 decrease, or 

14%, from the May budgeted amount of $3,741,000. In May, water gallons sold of 330,835,000 was less 

than the budgeted amount of 368,308,000 (a 37,472,000-gallon variance from budget, or 10%). NBU’s 

net realized price per 1,000 gallons sold in May was $9.43, which was less than the budgeted amount of 

$10.01. Operating expenses for May were $3,372,000, which was $424,000 less than the budgeted 

amount of $3,796,000. The net effect of less revenues and less operating expenses than budgeted resulted 

in the Water’s net operating income of ($157,000), which was less than budget. Net non-operating items 

provided a favorable variance of $642,000 from budget. Impact fees of $4,188,000 were greater than 

budget by $3,172,000, and services income was greater than budget by $167,000. The Water Line of 

Business reported May 2024 CNPAC of $4,417,000 and YTD CNPAC of $13,164,000. These amounts 

were $3,879,000 greater than and $10,878,000 greater than their respective May 2024 MTD and May 

2024 YTD budget amounts. 

Wastewater 

The Wastewater Line of Business reported total operating revenues of $3,100,000, a $271,000 decrease, 

or 8%, from the May budgeted amount of $3,371,000. Total operating expenses of $2,475,000 were 

$167,000 less than the budgeted amount of $2,642,000. As a result, the Wastewater Line of Business 

reported net operating income of $625,000, which was $104,000 less than the budgeted amount of 

$729,000. Net non-operating items provided a favorable variance of $250,000 from budget. Impact fees 

were greater than budget by $1,411,000, and capital participation fees were less than budget by $66,000. 

The Wastewater Line of Business reported May 2024 CNPAC of $2,160,000 and YTD CNPAC of 

$10,182,000. These amounts were $1,492,000 greater than and $5,513,000 greater than their respective 

May 2024 MTD and May 2024 YTD budget amounts. 
 

LINK TO STRATEGIC PLAN  

Financial Excellence 

EXHIBITS  

1. Overview Comparison to Budget and Prior Fiscal Year 

2. Financial Statements 

3. Capital Expenditure Summary 

4. Statistics - Electric (Provided separately due to competitive matters) 

5. Statistics - Water 
6. Statistics - Wastewater 
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8 3. Capital Expenditure Summary
16

Item 2.
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Spent 
$24,978,258 

79%

Not Spent  
$6,609,561 

21%

10 3. Capital Expenditure Summary
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Electric Statistics are provided 
separately due to competitive 

matters.

14 4. Statistics - Electric
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WATER 
STATISTICS

15 5. Statistics - Water
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Actual Budget
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WATER 
SUPPLEMENTAL 
INFORMATION
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WASTEWATER 
STATISTICS
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• Kimberly Huffman, Accounting Manager

Financial Update

• May 2024 Financials
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Board Financial Policy Compliance - May 2024 YTD

2

FY 2023

Actual

FY 2024 

Budget

Financial 

Policy

FY 2024 

Actual*

Debt to Capitalization

(lower is better)
39.1% 47.4% ≤55.0% 42.2%

Debt Service Coverage 

(higher is better)
5.05 4.28 ≥2.40 4.87

Days Cash on Hand

(higher is better)
214 228 ≥140 184

Days Liquidity on Hand

(higher is better)
442 N/A N/A 503

* Amounts are calculated by annualizing the YTD results
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Days Cash on Hand - May 2024 YTD
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Operating Revenue by LOB
May 2024 YTD – Amounts in Millions 

4
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Operating Expenses – Variance to Budget

5

• Reviewed two largest variances in each LOB including Support

Timing or delay in services provided by outside consultants and 
impact to invoice payment processing.

How Departments cash flow out expenses over the 12-month 
budget giving their best estimates, assumptions and predictions 
on when expenses will hit. We are seeing a shift on when 
expenses will actually hit.

Items budgeted, but no longer needed.

Payroll related such as unfilled positions remaining open for a 
longer period of time (some being difficult to fill due to 
complexity and qualifications), turnover, or salary differences 
from budget. 
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Operating Expenses – Largest Variances

Electric- Operations and Power Supply - $3.5M

• Payroll related due to turnover and time to fill positions, less need for contract tree trimming 
services (positive results), and Power Supply projects such as Resource Plan and Congestion 
Software pushed out.

Water – Operations and Treatment and Compliance  - $2.2M

• Payroll related due to turnover and time to fill positions.

Wastewater –Operations and Treatment and Compliance $1.5M

• Payroll related due to turnover and time to fill positions.

Support – Executive and IT - $2.2M

• Payroll related for Executive services and other support department positions unfilled, and IT 
related from Microsoft Enterprise Agreement timeline delays and less staff augmentation used.
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Operating Expenses* by LOB
May 2024 YTD – Amounts in Millions

7

*Excludes purchased power, purchased water, and depreciation expense
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8

FY23 Actual: $22.1M

FY24 Budget: $14.0M

FY24 Actual: $22.7M

* Amounts shown are YTD for each month
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Impact Fee Collections – YTD May 2024
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Impact Fees-Program E Update
May 2024 YTD – Amount in Millions

10
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Net Operating Income
May 2024– Amounts in Millions*

11

FY23 Actual: $27.7M

FY24 Budget: $16.1M

FY24 Actual: $32.0M

* Amounts shown are YTD for each month
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12

FY23 Actual: $41.6M

FY24 Budget: $15.9M 

FY24 Actual: $47.7M

* Amounts shown are YTD for each month
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Financial Highlights – YTD Compared to Budget

13

Favorable Unfavorable

Overall System Operating Revenues +1%

$2.1M

• Electric Revenues +5%

$7.5M

• Water Revenues -6%

($2.1M)

• Wastewater Revenues -10% 

($3.3M)

Operating Expenses (minus purchased power, 

purchased water and deprecation)

-19%

$9.5M

(9

Purchased Power Costs 0%

($365K)

Interest Income +89%

$3.8M

Interest Expense +7%

$1.0M
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Questions?
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June 27, 2024

Transmission Cost of Service 
Update
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TCOS Update

• RFI #1 – Submitted May 2024

• Questions in regards to depreciation analysis

• RFI #2 – Submitted May 2024

• Questions in regards to TCOS Calculation

• RFI #3 – Submitted June 2024

• Questions in regards to FERCs and transactions

• RFI #1 – Received from Office of Public Utility Counsel (OPUC) June 2024

• Questions in regards the TCOS  Direct Testimonies
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Fall 2021

LCRA notified NBU about 

intent to terminate 

transmission lease

Winter/Spring 2023

NBU brought on legal 

counsel Spencer Fane 

and NewGen Strategies

April 11, 2024

NBU filed full TCOS 

application with the 

PUCT.

April 2024

NBU received first RFI in 

regards to the TCOS 

filing.

May 2024 

NBU received second 

and third RFI.

NBU received first RFI 

from OPUC.

TCOS Timeline

June 2024
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Meeting Date: June 27, 2024 Agenda Type: Items from Staff 

    

From: John Warren Reviewed by: Ashley Van Booven 

 Finance Manager  Director of Finance 

Submitted by: Dawn Schriewer Approved by: Ryan Kelso 

 Chief Financial Officer  Chief Executive Officer 

RECOMMENDED ACTION: Water Supply Fee Report 

 
  

 

BACKGROUND 
 

The Fiscal Year (“FY”) 2024 Budget and Five-Year Financial Operating Plan, presented to the Board of 

Trustees at the March 2023 Regular Board Meeting, identified revenue requirements in FY 2024 for the 

Water Line of Business, driven primarily from the need to acquire water supply and build infrastructure 

to keep up with growth and meet regulatory requirements.  

One of the components included in NBU’s current Two-Year Rate Plan for FY 2024 through FY 2025, 

which was approved by City Council on April 10, 2023, was a Water Supply Fee (“WSF”). The WSF is 

a cost assessed to customers that have a volumetric usage. It consists of the cost of certain water supplies 

expressed as dollars per 1,000 gallons and then is multiplied by the gallons sold during a billing period to 

each customer. It is calculated and assessed annually based on estimated variables for the period and is 

reconciled annually with actual costs and credits. As part of the annual reconciliation process, the NBU 

Board is apprised of any changes to the WSF. 

The WSF is currently excluded from the first and second usage blocks for residential customers, in order 

to protect the essential use-only water customer.  

The FY 2024 WSF included estimates for the purchase of (i) Seguin water, (ii) Guadalupe-Blanco River 

Authority (“GBRA”) Canyon water, (iii) GBRA Gonzales Carrizo Water Supply Project (“GCWSP”) 

water, (iv) Green Valley water, and (v) Comal Trinity water.  

During the reconciliation process, an over collection of $3,592,419 was identified as a true-up amount to 

be included in the WSF for FY 2025. This over collection was mainly due to the delayed receipt of the 

GBRA GCWSP water. Any over/(under) collection of the WSF will be applied to the calculation of the 

WSF in the next rate plan. 

In addition to the true-up amount, the FY 2025 WSF includes estimates for the purchase of (i) Seguin 

water, (ii) GBRA Canyon water, (iii) GBRA GCWSP water, (iv) Green Valley water, and (v) Comal 

Trinity water. The total amount of revenue that is estimated to be collected for FY 2025 through the WSF 

is $3,383,023. When dividing the total amount of estimated revenue for FY 2025 across the estimated 
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water volume, the WSF is calculated at $1.17 per thousand gallons. The Two-Year Rate Plan included an 

estimated WSF of $1.84 per thousand gallons for FY 2025, based on estimates made during the FY 2024 

budget process.  

NBU’s twenty-year water infrastructure and water supply strategies are identified in NBU’s Water Master 

Plan and Water Resources Plan, respectively. The WSF will provide a portion of the revenue needed to 

make these investments while placing the majority of costs for water on high-volume water users. 

FINANCIAL IMPACT 
 

The FY 2025 WSF is estimated to provide $3,383,023 towards the total water revenue requirement of 

$43,436,716. 

LINK TO STRATEGIC PLAN 
 

Financial Excellence 

EXHIBITS 
 

1. WSF Presentation 
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John Warren, Finance and Risk Manager

Water Supply Fee 
(WSF) Report

June 27, 2024
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WSF as Currently Defined

• Cost assessed to customers who have a volumetric usage. 

• Cost of certain water supplies expressed as dollars per 1,000 gallons, multiplied by 
the gallons sold during a billing period to each customer. 

• Calculated and assessed annually based on estimated variables for the period. 

• Reconciled annually with actual costs and credits. 

• NBU Board apprised of any changes to the WSF.

2
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Two-Year Rate Plan WSF

3

FY 2024 FY 2025

WSF (Residential, Blocks 1 & 2) $0.00 $0.00

WSF (All Other Blocks / Customer Classes) $1.84 $1.84
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FY 2024 WSF Estimate

4

WSF Estimate

Seguin $   2,730,219

GBRA Canyon - Coleto Creek $     952,875

GBRA Canyon - Womack $     493,763

GBRA GCWSP $  1,239,067 

Green Valley $  1,013,348

Comal Trinity $     168,000

Water Sales $           0.00

Cumulative WSF True-Up $ (3,064,176)

Water Volume 2,788,483,153 gallons

Water Supply Fee $1.27 per thousand gallons
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FY 2024 WSF Forecast

5

WSF Forecast

WSF Revenue Collected $ 5,363,707

WSF Revenue Required $ 4,835,463

Fiscal Year Over/(Under) 

Collection
$    528,244

Cumulative Over/(Under) 

Collection
$ 3,592,419 = WSF True-up
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FY 2025 WSF Estimate

6

WSF Estimate

Seguin $ 2,598,662

GBRA Canyon - Coleto Creek $    962,500

GBRA Canyon - Womack $    498,750

GBRA GCWSP $ 2,110,013

Green Valley $    988,632

Comal Trinity $    168,000

Water Sales $  (351,115)

Cumulative WSF True-Up $ (3,592,419)

Water Volume 2,879,504,010 gallons

Water Supply Fee $1.17 per thousand gallons
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Meeting Date: June 27, 2024 Agenda Type: Consent Items for Action 

    

From: Laura Ayala Reviewed by: Laura Rivers 

 Board Relations Coordinator  Chief of Staff 

Submitted by: Laura Rivers Approved by: Ryan Kelso 

 Chief of Staff  Chief Executive Officer 

RECOMMENDED ACTION: Approve Minutes of the NBU Board Budget Workshop of May 30, 

2024 

 
  

 

BACKGROUND 
 

None 

FINANCIAL IMPACT 
 

None 

LINK TO STRATEGIC PLAN 
 

Customers and Community 

 

EXHIBITS 
 

1. May 30, 2024 Board Budget Workshop Minutes 
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MINUTES 

NEW BRAUNFELS UTILITIES BOARD OF DIRECTORS 

SPECIAL BOARD MEETING 
 

10:30 A.M. 

THURSDAY, MAY 30, 2024 

NBU BOARD ROOM 

263 MAIN PLAZA, NEW BRAUNFELS, TEXAS 78130 
 

Board President Wayne Peters opened the meeting at 10:33 am. A quorum of the NBU Board was 

present.  
 

PRESENT 
 

Board President Wayne Peters, Board Vice President Judith Dykes-Hoffmann, Board Trustee John 

Harrell, Board Trustee Yvette Villanueva Barrera, and Mayor Neal Linnartz 
  

ABSENT 
 

None 
  

NBU PERSONNEL 
 

Ryan Kelso, Dawn Schriewer, Connie Lock, David Hubbard, and Laura Rivers 
  

NBU CONSULTANTS 
 

None 
  

PLEDGE AND INVOCATION 
  

Board Vice President Judith Dykes-Hoffmann led the pledge of allegiance and offered the 

invocation. 
  

PUBLIC COMMENT 
  

None 
  

ITEMS FROM THE CHAIR 
  

1. Report from the Budget Committee Meeting 
  

 Board Vice President Judith Dykes-Hoffmann provided an update on the Budget Committee 

meetings that took place on May 28, 2024. 
  

PRESENTATION ITEMS 
  

1. Presentation and Discussion of Draft Fiscal Year 2025 Budget and Five-Year Plan 
  

 Chief Executive Officer Ryan Kelso and Chief Financial Officer Dawn Schriewer provided an 

overview of the FY 2025 Budget, Capital Projects, and Five-Year plan. 
   

 

ADJOURN 
  

Board President Wayne Peters adjourned the Board Meeting at 11:46 am. 
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  Wayne Peters, President 

  Approved 
   

Attest:   

   

Ryan Kelso, Secretary of the Board   

Chief Executive Officer  Date Approved: June 27, 2024 
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Meeting Date: June 27, 2024 Agenda Type: Consent Items for Action 

    

From: Laura Ayala Reviewed by: Laura Rivers 

 Board Relations Coordinator  Chief of Staff 

Submitted by: Laura Rivers Approved by: Ryan Kelso 

 Chief of Staff  Chief Executive Officer 

RECOMMENDED ACTION: Approve Minutes of the NBU Regular Board Meeting of May 30, 

2024 

 
  

 

BACKGROUND 
 

None 

FINANCIAL IMPACT 
 

None 

LINK TO STRATEGIC PLAN 
 

Customers and Community 

 

EXHIBITS 
 

1. May 30, 2024 Regular Board Meeting Minutes 
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MINUTES 

NEW BRAUNFELS UTILITIES BOARD OF DIRECTORS 

REGULAR BOARD MEETING 
 

1:00 P.M. 

Thursday, May 30, 2024 

NBU Board Room 

263 MAIN PLAZA, NEW BRAUNFELS, TEXAS 78130 
 

Board President Wayne Peters opened the meeting at 1:00 p.m. A quorum of the NBU Board was 

present.  
 

PRESENT 
 

Board President Wayne Peters, Board Vice President Judith Dykes-Hoffmann, Board Trustee John 

Harrell, Board Trustee Yvette Barrera Villanueva and Mayor Neal Linnartz 
  

ABSENT 
 

None 
  

NBU PERSONNEL 
 

Ryan Kelso, Dawn Schriewer, Connie Lock, David Hubbard, and Laura Rivers 
  

NBU CONSULTANTS 
  

None 
  

PLEDGE AND INVOCATION 
  

Board Vice President Judith Dykes-Hoffmann led the pledge of allegiance and offered the 

invocation. 
  

  

NBU MISSION, VISION, CORE VALUES 
 

Chief of Staff Laura Rivers shared examples of NBU staff exemplifying the NBU Mission, Vision, 

and Core Values. The NBU Operations team had dedicated crews working around the clock to 

restore power to customers affected by widespread power outages after storms on May 9th. 

Additionally, NBU extended support to our neighboring city of San Marcos to assist with restoring 

their power after a storm went through their city, causing heavy damage.  
 

  

PUBLIC COMMENT 
  

There were no public comment requests.  
 

 

NBU EMPLOYEE RECOGNITIONS 
  

1. Presentation of Service Pins 
 

a. Recognizing Gus Lara and Michael (Mike) Vineyard with 25 Years of Service 
 

CEO Ryan Kelso recognized Gus Lara and Michael (Mike) Vineyard with 25 years of 

dedicated service to New Braunfels Utilities. 
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2.      Retirement Recognition of Jimmy Quiroz 

CEO Ryan Kelso recognized Jimmy Quiroz, who retired with 34 years of dedicated service 

to NBU.  

 

ITEMS FROM THE CHAIR 
 

1. Any Other Items Permitted Under Section 551.0415 of the Texas Government Code 

None  
 

 

ITEMS FROM STAFF 
 

1. CEO Update 

CEO Ryan Kelso presented updates on the following events that NBU staff participated in: 
 

a. Safety Update: 365 Days of Work Performed with No Lost Time Incidents 
 

As of March 31, 2024, NBU had performed 365 days of work with no lost time incidents. 

Not a single NBU employee experienced a work-related injury that prevented them from 

coming to work the next day for an entire year. 

 

b. NBU Conservation Team's Participation in the City of New Braunfels' "Thru the Chute" 

Competition 
 

On April 27, NBU’s Conservation and Customer Solutions department participated in the 

City of New Braunfels’ 11th Annual Thru the Chute Boat Race and River Expo. This year, 

the boat theme parodied the most recent Superbowl under the banner of “In Our 

Conservation Era” to tie in NBU’s water conservation efforts. 

 

c. Community Outreach: Career Day Visits at Local Elementary Schools  
 

Since March, our Community Outreach team has had the fantastic opportunity to 

participate in Career Days at nine local elementary schools. We've shared insights about 

our professions through interactive presentations, hoping to inspire the next generation of 

leaders and thinkers. 

 

d. CEO Roadshow: Participating in the New Braunfels Economic Development Foundation's 

All-Board Members Luncheon Water Panel Discussion on the Future of Water in New 

Braunfels 
 

On April 30, NBU led an informative panel discussion at the well-attended quarterly New 

Braunfels EDF All-Member Luncheon. Titled “Flowing Forward: Planning for the Future 

of Water in New Braunfels,” the panel discussion was moderated by Sarah Richards and 

featured leaders from three water agencies– NBU CEO Ryan Kelso, GRBA CEO and 

General Manager Darrell Nichols, and EAA General Manager Roland Ruiz. The 

discussion explored water supply planning efforts, highlighting how they ensure the 

resilience of regional water supplies. Leaders also emphasized the importance of water 

conservation and a One Water approach for the long-term sustainability of our local water 

supplies. 
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e. Texas Public Power Corridor Academy Graduation 
 

The TxPPC Leadership Training Academy celebrated its graduation on May 2, 2024, 

marking the end of an extensive, multi-month program that connected leaders from CPS 

Energy, LCRA, and NBU. Congratulations to NBU's own Adam Willard, Kenneth Allen, 

Kristen Garza, Peter Vanderstoep, and Robert Aleman, who now emerge as stronger 

leaders equipped with advanced communication, decision-making, and team leadership 

skills. 

 

f. Public Service Recognition Week 
 

New Braunfels Utilities celebrated Public Service Week 2024, May 6 through May 10, 

honoring our employees' tireless dedication and invaluable contributions. We hold dear the 

importance of honoring the commitment of those who work tirelessly to serve their 

communities, often behind the scenes, in roles ranging from frontline workers to 

policymakers. Public Service Week is our opportunity to express gratitude and appreciation 

for their unwavering service and commitment to the greater good. 
 

g. Tour of Interim Waste Water Treatment Plant at Mayfair 
 

NBU employees Ryan Kelso, Mike Short, Dawn Schriewer and Brent Lundmark joined 

Southstar’s Mayfair team of Chip Mills, Jim Vater, James Tipton and Mike Meek, Pape 

Dawson’s Todd Blackmon, Cloacina’s Chris Nalley, and JA Wastewater Engineer Jaime 

Miller from JA Wastewater toured the Interim Wastewater Facility at Mayfair on April 

18.  The onsite sewer system, which was built by Cloacina, will provide sewer treatment 

for a total of 1500 homesites at Mayfair.  This gives Southstar and NBU time to get the 

infrastructure in place for the ultimate sewer treatment at NBU’s McKenzie Plant.  The 

final buildout for Mayfair will include approximately 5,800 homes. 
 

h. NBU University Graduation 
 

NBU University is a comprehensive program crafted to enhance our knowledge of the 

inner workings of our municipally owned utility. The graduation ceremony, which took 

place on May 7, 2024, marked the end of this engaging initiative. The NBU University 

graduating class of 2024 included: Neil Rose, Mark Reber, Crissy Harris, Taylor Cano, 

Stacy Garrett, Delene Cornel, Rachel Behnke, Dr. Larry Johnson, Phillip Nikel, Larry 

Wicker, Katherine Crowe, Stacy Thigpen, Allyson Janzen, John Moss, William Joe 

Turner, Serena Morris, and Laura Ayala. 

 

i. NBU Employees Graduate from Leadership New Braunfels 
 

Leadership New Braunfels (LNB) offers unique opportunities for business leaders to 

connect, develop leadership skills, and engage deeply with the community. This year's 

graduating class, which included NBU employees Greg Brown and Ashley Van Booven, 

was celebrated on May 14, 2024. 
 

j. Leadership Announcements: New Hire Joe Vargas, Security Manager 
 

Joe Vargas was introduced as the new Physical Security Manager. He comes to NBU after 

serving 34 years with the New Braunfels Police Department.  
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k. Any other items permitted under Section 55.0415 of the Texas Government Code: No 

additional items were discussed. *no discussion under this item 

 

2. Financial Update and Report, Including an Update on the Filing of the NBU 

Transmission Cost of Service Application with the Public Utility Commission of Texas 

 Accounting Manager Kimberly Huffman provided an update on the financial status of NBU. 

Energy Risk Manager Missy Quent provided an update on the Transmission Cost of Service 

application with the Public Utility Commission of Texas that was filed in April 2024.   
  

3. Quarterly Power Supply Report to Include a Power Stabilization Fund Update 

 
 

4. 

 
 

5. 

 
 

6. 
 

 
 

7.  

Energy Risk Manager Missy Quent provided the quarterly power supply update. 
 

Quarterly Investment Report 

Finance Manager John Warren provided an update on the quarterly Investment Report. 
 

Quarterly NBU Headquarters and Annex Progress Update 

Program Portfolio Manager Jacob Tschoepe provided an update on the progress of the NBU 

Headquarters and Annex building.   
 

Quarterly Update on the Headwaters of the Comal 

Headwaters at the Comal Managing Director Nancy Pappas provided an update on the 

Headwaters at the Comal. 
 

Fiscal Year 2024 Strategic Plan Update 

Director of Business Planning Shawn Schorn provided  

 
CONSENT ITEMS FOR ACTION 
  

Board Trustee Yvette Villanueva Barrera made a motion, and Mayor Neal Linnartz seconded 
the motion to approve the Consent Items for Action as follows:  #1, #2, #3, #4, #5, #6, #7, #8, 
#9, #10, and #11. The vote was unanimous. 

1. Approve Minutes of the NBU Regular Board Meeting of April 25, 2024 

2. Approve the Change Order Log from March 15, 2024, through April 15, 2024 

3. Approve the Reports for Water and Electric Engineering Contracts from August 1, 2023, 

through April 15, 2024 

4. Approve the Electric Line of Business Alternative Procurements from March 15, 2024, 

through April 15, 2024 

5. Approve 2023 Fourth Quarter Charge-Off Accounts 

6. Approve the Appointment of Gretchen Reuwer as an NBU Member of the Headwaters at the 

Comal Board of Directors 

7. Authorize CEO or His Designee to Negotiate and Execute a Second Amendment to the 

Professional Services Agreement with Merrick & Company for the Development Plan Review 

Project for Water and Wastewater Construction 
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8.     Authorize CEO or His Designee to Negotiate and Execute a Professional Services Agreement 

with Pawelek & Moy, Inc. for the Design of the North Kuehler Interceptor Segment 3 Project 

9.   Authorize CEO or His Designee to Negotiate and Execute a Fourth Amendment to the 

Professional Services Agreement with Arcadis U.S., Inc. for the Design of Phase 4 of the 

Aquifer Storage and Recovery Project 

10.    Authorize CEO or His Designee to Negotiate and Execute a Professional Services Agreement 

with Freese and Nichols, Inc. for Environmental Services for the Water and Wastewater 

Capital Improvements Program 

11.   Authorize CEO or His Designee to Negotiate and Execute an Interlocal Agreement with the 

Edwards Aquifer Authority for Operation of a Water Level Observation Well at Comal Plant 

No. 3 Adjacent to Comal Springs, New Braunfels, Texas 
  

PRESENTATION ITEMS 
 

1. Presentation on the New Braunfels Utilities (NBU) Customer Satisfaction Survey Results 

for Fiscal Year 2024 from Great Blue Research  

Catherine Veschi with Great Blue Research presented the results from this year’s Customer 

Satisfaction Survey, including commercial and residential surveys. Customer Service Manager 

Vania Fuentes-Caballero presented next-step options for addressing the survey results.  

  

EXECUTIVE SESSION 
  

Board President Wayne Peters recessed the Open Session at 2:44 pm and announced that the Board 

would go into an Executive Session meeting. The Executive Session included Power Supply 

Resources – Competitive Matters: a. Power Supply Update including Changes to the Power 

Stabilization Fund and b. Discuss Generation Capacity Opportunities; Consultation with Attorney 

Regarding Matters Protected by Attorney Client Privilege: Discuss the Effects of the San Antonio 

Water System's Application for Water Use Permit No. 13098 on NBU’s Water Rights in the 

Guadalupe River Basin; and Personnel Matters: Deliberate the Employment, Evaluation, and 

Duties of the Chief Executive Officer. 

The Executive Session was opened at 2:51 pm and closed at 4:18 pm. 

   
  

RECONVENE INTO OPEN SESSION AND TAKE ANY NECESSARY ACTION 

RELATING TO THE EXECUTIVE SESSION AS DESCRIBED ABOVE 

  

The Regular Session resumed at 4:19 pm. Mayor Neal Linnartz made a motion and Board 

Trustee John Harrell seconded the motion to authorize the CEO of NBU or his designee to file a 

judicial appeal of the Texas Commission on Environmental Quality’s decision and order issuing 

water use permit No. 13098 to the San Antonio Water System and TCEQ’s decision to deny 

NBU’s request to participate in the contested case hearing relating to the same permit. The vote 

was unanimous. 

 

ADJOURN 
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There was no further business, and Board President Wayne Peters adjourned the meeting at 4:20 

p.m. 

 

 

 

 

   

  Wayne Peters, President 

Attest:  Approved 

 

 

 

  

Ryan Kelso, Secretary of the Board   

Chief Executive Officer   

 

Date Approved: June 27, 2024 
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Meeting Date: June 27, 2024 Agenda Type: Consent Items for Action 

    

From: Jesse Luna Reviewed by: David Hubbard 

 Purchasing Manager  Chief Administrative Officer 

Submitted by: David Hubbard Approved by: Ryan Kelso 

 Chief Administrative Officer  Chief Executive Officer 

RECOMMENDED ACTION: Approve the Change Order Log from April 15, 2024, through May 

15, 2024 

 
  

 

BACKGROUND 
 

The Board of Trustees approved the NBU Purchasing Policy on October 31, 2019. The Purchasing Policy 

defines the process for obtaining approval of change orders. In addition to the individual approval by the 

Board of Trustees for change orders greater than $50,000, the policy further states, “Each department 

manager will keep a log of all change orders and forward that log on a monthly basis to the Purchasing 

Manager before each Board of Trustees’ meeting. The Purchasing Manager will prepare a consent agenda 

item to request approval of those change orders at the next Board of Trustees’ meeting.” 

Listed below are the change orders submitted to the Purchasing Manager for the period of April 15, 2024, 

through May 15, 2024.  

FINANCIAL IMPACT 
 

Change orders less than $50,000: 

 Trinity Expansion Well Field, Owners contingency ($100,000) + $8,435.68 Board approved 

contingency used:  Additional barrels of acid - hauling - $50/barrel, and breather vents., Kutscher 

Drilling, LTD, Change order No. 1, Cost increase of $8,453.68.  

 

Change orders more than $50,000: 

 Trinity Expansion Treatment Plant, Well Tie-In pipe supports, well field contamination PLW 

support, lightning protection on the new GST, 8" raw water feed line leak, lift station elevation 

conflict, PLW Waterworks, LLC,, Change order No. 7, Cost increase of $57,614.75. 

 NBU Annex Design Build, design changes including additional demolition, drywall, and electrical 

work, Spaw Glass, Change order No. 1, Cost increase of $223,072.00.  
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LINK TO STRATEGIC PLAN 
 

Customers and Community 

People and Culture 

Stewardship 

EXHIBITS 
 

None 
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Meeting Date: June 27, 2024 Agenda Type: Consent Items for Action 

    

From: Jesse Luna Reviewed by: David Hubbard 

 Purchasing Manager  Chief Administrative Officer 

Submitted by: David Hubbard Approved by: Ryan Kelso 

 Chief Administrative Officer  Chief Executive Officer 

RECOMMENDED ACTION: Approve the Reports for Water and Electric Engineering Contracts 

from August 1, 2023, through May 15, 2024 

 
  

 

BACKGROUND 
 

The Board of Trustees approved the NBU Purchasing Policy on October 31, 2019. The Purchasing Policy 

defines the process for obtaining approval of Professional Engineering Contracts. In addition to the 

individual approval by the Board of Trustees for Professional Engineering Contracts greater than 

$500,000, the policy further states, “The limit for expenditures to be paid to a licensed professional 

engineer or a firm of licensed professional engineers as defined in Chapter 2254 of the Texas Government 

Code, as amended, performing engineering services without the prior approval of the Board of Trustees 

shall be $500,000 per vendor per contract. Each department manager, who hires a licensed professional 

engineer or firm of licensed professional engineers, shall prepare a report specifying the following: 

 

1. name of licensed professional engineer or firm of licensed professional engineers engaged to 

complete a project: 

2. project name; 

3. contract amount and amendments to original contract amount; 

4. total cumulative number of contracts and contract amounts approved in a fiscal year to that licensed 

professional engineer/firm of licensed engineers; and 

5. date presented to the Board of Trustees.  

 

This report shall be prepared on a monthly basis and be delivered to the Purchasing Manager before each 

Board of Trustees’ meeting. The Purchasing Manager will prepare a consent agenda item to request 

approval of the report at the next Board of Trustees meeting.” 

Exhibits attached to this agenda item are the Professional Engineering report(s) submitted to the 

Purchasing Manager for the period of August 1, 2023, through May 15, 2024. 
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FINANCIAL IMPACT 
 

The total value of new contracts added from April 15th to May 15th is $2,126,910.00.  

LINK TO STRATEGIC PLAN 
 

Customers and Community 

People and Culture 

Stewardship 

EXHIBITS 
 

 

1. Exhibit A – Report for Water Engineering Contracts 

2. Exhibit B – Report for Electric Engineering Contracts 
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Exhibit A – Report for Water Engineering Contracts May 2024 
 

  

  

Project List #: 
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Exhibit A – Report for Water Engineering Contracts May 2024 
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Exhibit B – Report for Electrical Engineering Contract May 2024 

 

  

88

Item 4.



Exhibit B – Report for Electrical Engineering Contract May 2024 
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Meeting Date: June 27, 2024 Agenda Type: Consent Items for Action 

    

From: Jesse Luna Reviewed by: David Hubbard 

 Purchasing Manager  Chief Administrative Officer 

Submitted by: David Hubbard Approved by: Ryan Kelso 

 Chief Administrative Officer  Chief Executive Officer 

RECOMMENDED ACTION: Approve the Electric Line of Business Alternative Procurements 

from April 15, 2024, through May 15, 2024 

 
  

 

BACKGROUND 
 

Section 252.022(c) of the Texas Local Government Code provides that a municipally owned electric utility 

may define, by resolution, an alternative procurement procedure for the purchase of goods and services 

related to the electric utility. On June 28, 2018, the Board of Trustees approved the NBU Purchasing 

Policy, by resolution, which defined a procedure for procurement of goods and services for NBU’s electric 

line of business. The Purchasing Policy was later revised and approved on October 31, 2019. Among other 

conditions, the Purchasing Policy requires NBU staff to notify the Board of Trustees of any procurement 

over $250,000 that uses the electric line of business procurement procedure.  

Listed below are the procurements, in excess of $250,000, submitted to the Purchasing Manager for the 

period of April 15, 2024, through May 15, 2024, using the electric line of business alternative procurement 

process. 

FINANCIAL IMPACT 
 

Electric Line of Business purchases more than $250,000: 

 Inventory Materials, Texas Electric Cooperatives, KBS Electrical Distributor, Sun Enterprises, 

Cost of $675,940.00, See Exhibit A, Quote E1762, for reference 

LINK TO STRATEGIC PLAN 
 

Customers and Community 

People and Culture 

Stewardship 
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EXHIBITS 
 

1. Exhibit A – Quote E1762 
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Exhibit A - Electric Inventory Quote E1762XLS
Awarded Items

New Braunfels Utilities Electric Inventory Material April 29, 2024

SUN ENT. TEC KBS

101608 097207 036825

1 285-076-00003 STAND. ST. LIGHT ALUM. 28' W/ARM 50 EA $1,049.00

MUST INCLUDE 1"X4'X36" ANCHOR BOLT, WITH 2 HEX NUTS, 2 WASHERS AND 1 LOCK WASHER $52,450.00

12-14 WKS

2 280-080-00013 4/0 PRIMARY UD ALUM. WIRE 220 MIL. 1/3 NEUTRAL 25000 FT $3.79

(2500 FT. PER WOOD REEL - PER NBU SPECS) $94,750.00

30-34 WKS

3 285-108-0015 PADMOUNT SWITCHGEAR 3PHASE DEADFRONT SS ENCLOSURE 25KV -MD211 2 EA $42,694.00

(FEDERAL PACIFIC # PSE-11-54312-AS2-CC-E6-F4-HR) $85,388.00

32-34 WKS

4 285-108-00017 PADMOUNT SWITCHGEAR DEADFRONT SS ENCLOSURE 25KV -MD209 2 EA $39,116.00

(FEDERAL PACIFIC # PSE-9-54222-AS2-CC-E3-F4-HR) $78,232.00

32-34 WKS

5 280-080-00019 1000MCM PRIMARY UD WIRE 260MIL. 1/6 NEUTRAL 28000 FT $13.04

(2000 FT. PER WOOD REEL PER NBU SPECS.) $365,120.00

30-34 WKS

DELIVERY

TOTAL

DELIVERY

TOTAL

DELIVERY

TOTAL

Item class no. Description Qty UOM

DELIVERY

TOTAL

DELIVERY

TOTAL

1
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Meeting Date: June 27, 2024 Agenda Type: Consent Items for Action 

    

From: John Warren Reviewed by: Ashley Van Booven 

 Finance Manager  Director of Finance 

Submitted by: Dawn Schriewer Approved by: Ryan Kelso 

 Chief Financial Officer  Chief Executive Officer 

RECOMMENDED ACTION: Authorize CEO or His Designee to Negotiate and Execute a 

Professional Services Agreement with Raftelis Financial 

Consultants, Inc. DBA Raftelis for a Water, Wastewater, and 

Electric Rate Design Review 

 
  

 

BACKGROUND 
 

New Braunfels Utilities (“NBU”) reviews the sufficiency of its rates through the development of the 

annual financial operating plan. NBU most recently analyzed rates as part of a Two-Year Rate Plan for 

Fiscal Years 2024 through 2025, which was approved by City Council on April 10, 2023.  

On a periodic basis, NBU may request an outside consultant to complete a water, wastewater, and electric 

rate design review. In order to engage a consultant, NBU issued a request for proposals (“RFP”) on 

January 29, 2024, from qualified consultants to perform a water, wastewater, and electric rate design 

review and to provide related community education. The purpose of the rate design is to review NBU’s 

revenue requirements, analyze NBU’s current rate structure and provide recommendations, if needed, to 

NBU about modifying the rate structure for water, wastewater, and electric utilities. 

NBU received three (3) proposals in response to the RFP. NBU staff evaluated the proposals and selected 

Raftelis Financial Consultants, Inc. (“Raftelis”) as the responsible offeror whose proposal was the most 

advantageous to NBU, considering the relative importance of price and the other evaluation factors 

included in the RFP.   The scoring matrix is included as an exhibit attached herein. Raftelis will complete 

the services by July 31, 2025. 

NBU staff recommends that the NBU Board approve a Professional Services Agreement with Raftelis. 

This agreement is being presented to the Board because the total amount of the agreement exceeds 

$250,000.  

FINANCIAL IMPACT 
 

The total financial impact of the Professional Services Agreement with Raftelis is $290,309.00. The 

services are budgeted within the NBU Fiscal Year 2025 Budget.  
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LINK TO STRATEGIC PLAN 
 

Financial Excellence 

EXHIBITS 
 

1. Professional Services Agreement with Raftelis Financial Consultants, Inc. 

2. NBU Scoring Matrix RFP 24-0046 
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Page 1 of 23 
Effective 09.01.2023 

PROFESSIONAL SERVICES AGREEMENT 

 

This PROFESSIONAL SERVICES AGREEMENT (the “Agreement”) is made and entered by and 

between NEW BRAUNFELS UTILITIES, a Texas municipally owned utility (“NBU”), and RAFTELIS 

FINANCIAL CONSULTANTS, INC. D/B/A RAFTELIS, a North Carolina corporation authorized to 

transact business in the State of Texas (the “Professional”).  For good and valuable consideration, 

the receipt and sufficiency of which is acknowledged, the parties agree as follows: 

 

Section 1. Term of Agreement.  This Agreement shall become effective the date on which the last 

party to this Agreement executes this Agreement and this Agreement shall not be binding until 

executed by all parties (the “Effective Date”). Once this Agreement is executed by both parties, 

this Agreement shall remain in effect until the completion date specified in Exhibit A, unless 

terminated as provided for in this Agreement.   Exhibit A shall provide, in either calendar days or 

by providing a final date, a time of completion prior to which the Professional shall have completed 

all tasks related to the Services (hereinafter defined).    

 

Section 2.  Scope of Services. 

 

(A) The Professional shall perform the services described in Exhibit A (the “Services”) within 

the timeframe specified therein.  The scope of work described in the Services constitutes the 

“Project.”  

 

(B) The quality of Services provided hereunder shall be of the level of professional quality 

performed by professionals regularly rendering this type of service at the time and place the 

Services are rendered. 

 

(C) The Professional shall perform the Services in compliance with all statutory, regulatory, 

and contractual requirements now or hereafter in effect as may be applicable to the rights and 

obligations set forth in the Agreement. 

 

(D) The Professional may rely upon the accuracy of reports and surveys provided to it by NBU 

except when defects should have been apparent to a reasonably competent professional or when it 

has actual notice of any defects in the reports and surveys. 

 

Section 3.  Compensation. 

 

(A) Amount.  The Professional shall be paid the amount set forth in Exhibit B as described 

herein. 

 

(B) Billing Period.  NBU shall pay the Professional within thirty (30) days after receipt and 

approval of invoices and based upon work satisfactorily performed and completed to date.  All 

invoices shall document and itemize all work completed to date.  Each invoice statement shall 

include a record of time expended and work performed in sufficient detail to justify payment.   In 

the event any uncontested portions of any invoice are not paid within thirty (30) days of receipt 

and approval of the Professional’s invoice, the Professional shall have the right to suspend work. 
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Effective 09.01.2023 

 

(C) Reimbursable Expenses. Any and all reimbursable expenses related to the Project shall be 

described in the Services defined in Exhibit A and accounted for in the total compensation amount 

in Exhibit B.  If these items are not specifically accounted for in both Exhibit A and Exhibit B, 

NBU shall not be required to pay such amounts unless otherwise agreed to in writing by both 

parties or unless agreed to pursuant to Section 4 of this Agreement.   

 

Section 4.  Changes to the Project Work; Additional Work. 

 

(A)  Changes to Work.  The Professional shall make such revisions to any work that has been 

completed as are necessary to correct any errors or omissions as may appear in such work.  If NBU 

finds it necessary to make changes to previously satisfactorily completed work or parts thereof, 

the Professional shall make such revisions if requested and as directed by NBU and such services 

shall be considered as additional work and paid for as specified under the following paragraph. 

 

(B) Additional Work.  NBU retains the right to make changes to the Services at any time by a 

written contract amendment.  Work that is clearly not within the general description of the Services 

under this Agreement must be approved in writing by NBU by contract amendment before the 

additional work is undertaken by the Professional.  If the Professional is of the opinion that any 

work is beyond that contemplated in this Agreement and the Services described in Exhibit A and 

therefore constitutes additional work, the Professional shall promptly notify NBU of that opinion 

in writing.  If NBU agrees that such work does constitute additional work, then NBU and the 

Professional shall execute a contract amendment for the additional work and NBU shall 

compensate the Professional for the additional work on the same basis of the rates for the Services 

contained in Exhibit B.  If the changes deduct from the extent of the scope of work for the Services, 

the contract sum shall be adjusted accordingly.  All such changes shall be executed under the 

conditions of the original Agreement.  Any work undertaken by the Professional not previously 

approved as additional work shall be at risk of the Professional. 

 

Section 5.  Ownership of Documents.  Upon completion or termination of this Agreement, all 

documents prepared by the Professional as a deliverable pursuant to Exhibit A or furnished to the 

Professional by NBU shall be delivered to and become the property of NBU.  All drawings, charts, 

calculations, plans, specifications and other data, including electronic files and raw data, prepared 

under or pursuant to this Agreement shall be made available, upon request, to NBU without 

restriction or limitation on the further use of such materials; however, such materials are not 

intended or represented to be suitable for reuse by NBU or others.  Any reuse of the materials 

related to the Services without prior verification or adaptation by the Professional for the specific 

purpose intended will be at NBU’s sole risk and without liability to the Professional.  Where 

applicable, the Professional shall retain all pre-existing proprietary rights in the materials provided 

to NBU but shall grant to NBU a non-exclusive, non-assignable, non-sublicensable, perpetual, 

royalty-free license to use such proprietary information solely for the purposes for which the 

information was provided.  The Professional may, at the Professional’s expense, have copies made 

of the documents or any other data furnished to NBU under or pursuant to this Agreement. Nothing 

in this Agreement shall be deemed or construed as a waiver, release, transfer, assignment or 

divestiture by the Professional of any of its intellectual property, know-how or trade secrets. 
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Section 6.  Personnel.  The Professional shall provide adequate, experienced personnel, 

capable of and devoted to the successful completion of the Services to be performed under this 

Agreement.  The Professional agrees that, upon commencement of the Services to be performed 

under this Agreement, key personnel will not be removed or replaced without prior written notice 

to NBU.  If key personnel are not available to perform the Services for a continuous period 

exceeding thirty (30) calendar days, or are expected to devote substantially less effort to the 

Services than initially anticipated, the Professional shall immediately notify NBU of same and 

shall replace such personnel with personnel possessing substantially equal ability and 

qualifications. 

 

Section 7. Licenses; Materials.    The Professional shall maintain in current status all federal, 

state, and local licenses and permits required for the Professional to perform the Services and 

operate its business.  NBU has no obligation to provide the Professional, its employees or 

subcontractors any business registrations or licenses required to perform the Services described in 

this Agreement.  NBU has no obligation to provide tools, equipment, or materials to the 

Professional. 

 

Section 8.   Performance Warranty.  The Professional warrants that the Services provided 

under this Agreement shall conform to the professional standards performed by professionals 

regularly rendering this type of service. 

 

Section 9.  Indemnification.  TO THE FULLEST EXTENT PERMITTED BY LAW, THE PROFESSIONAL 

SHALL INDEMNIFY, DEFEND, AND HOLD HARMLESS NBU AND EACH BOARD MEMBER, OFFICER, 

AND EMPLOYEE THEREOF (NBU AND ANY SUCH PERSON BEING HEREIN CALLED AN 

“INDEMNIFIED PARTY”), FOR, FROM AND AGAINST ALL LOSSES, CLAIMS, DAMAGES, 

LIABILITIES, COSTS AND EXPENSES (INCLUDING, BUT NOT LIMITED TO, REASONABLE 

ATTORNEYS’ FEES AND COURT COSTS) TO WHICH ANY SUCH INDEMNIFIED PARTY BECOMES 

SUBJECT, UNDER ANY THEORY OF LIABILITY WHATSOEVER (“CLAIMS”), INSOFAR AS SUCH 

CLAIMS (OR ACTIONS IN RESPECT THEREOF) ARE CAUSED BY THE NEGLIGENCE OF THE 

PROFESSIONAL, ITS OFFICERS, EMPLOYEES, AGENTS, OR ANY TIER OF SUBCONTRACTOR IN THE 

PERFORMANCE OF THIS AGREEMENT.  THE AMOUNT AND TYPE OF INSURANCE COVERAGE 

REQUIREMENTS SET FORTH BELOW SHALL IN NO WAY BE CONSTRUED AS LIMITING THE SCOPE 

OF THE INDEMNITY IN THIS SECTION. 

 

Section 10.  Insurance. 

 

(A) General.  

 

i. Insurer Qualifications.  Without limiting any obligations or liabilities of the 

Professional, the Professional shall purchase and maintain, at its own expense, 

hereinafter stipulated minimum insurance with insurance companies authorized to 

do business in the State of Texas with an A.M. Best, Inc. rating of A- VII or above 

with policies and forms satisfactory to NBU.  Failure to maintain insurance as 

specified herein may result in termination of this Agreement at NBU’s option. 
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ii. No Representation of Coverage Adequacy.  By requiring insurance, NBU does not 

represent that coverage and limits will be adequate to protect the Professional.  

NBU reserves the right to review any and all of the insurance policies and/or 

endorsements cited in this Agreement, but has no obligation to do so.  Failure to 

demand such evidence of full compliance with the insurance requirements set forth 

in this Agreement or failure to identify any insurance deficiency will not relieve the 

Professional from, nor be construed or deemed a waiver of, its obligation to 

maintain the required insurance at all times during the performance of this 

Agreement. 

 

iii. Additional Insured.  All insurance coverage and self-insured retention or deductible 

portions, except Workers’ Compensation insurance and Professional Liability 

insurance, if applicable, shall name, to the fullest extent permitted by law for claims 

arising out of the performance of this Agreement, NBU as an Additional Insured 

(CG 2010 1001 and CG 2037 1001 or an equivalent on the general liability policy) 

as specified under the respective coverage sections of this Agreement.  

 

iv. Coverage Term.  All insurance required herein shall be maintained in full force and 

effect until all the Services required to be performed under the terms of this 

Agreement are satisfactorily performed, completed and formally accepted by NBU, 

unless specified otherwise in this Agreement. 

 

v. Primary Insurance.  The Professional’s insurance shall be primary insurance with 

respect to performance of this Agreement and in the protection of NBU as an 

Additional Insured.  

 

vi. Claims Made.  In the event any insurance policies required by this Agreement are 

written on a “claims made” basis, coverage will extend, either by keeping coverage 

in force or purchasing an extended reporting option, for three years after the 

conclusion of the term of this Agreement.  Such continuing coverage will be 

evidenced by submission of annual certificates of insurance stating applicable 

coverage is in force and containing provisions as required herein for the three-year 

period.  

 

vii. Waiver.  All policies (except for Professional Liability, if applicable), including 

Workers’ Compensation insurance, will contain a waiver of rights of recovery 

(subrogation) against NBU, its agents, representatives, officials, officers and 

employees for any claims arising out of the Services performed by the Professional.  

The Professional shall arrange to have such subrogation waivers incorporated into 

each policy via formal written endorsement thereto.  

 

viii. Policy Deductibles and/or Self-Insured Retentions.  The policies set forth in these 

requirements may provide coverage that contains deductibles or self-insured 

retention amounts.  Such deductibles or self-insured retention shall not be 

applicable with respect to the policy limits provided to NBU. The Professional shall 

be solely responsible for any such deductible or self-insured retention amount.  
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ix. Use of Subcontractors.  The Professional shall not use subcontractors for all or any 

work under this Agreement without the prior written consent of NBU in its sole 

discretion. If any work under this Agreement is subcontracted in any way, the 

Professional shall execute written agreements with its subcontractors containing the 

indemnification provisions set forth in this Agreement and insurance requirements 

set forth herein protecting NBU and the Professional.  The Professional shall be 

responsible for executing any agreements with its subcontractors and obtaining 

certificates of insurance verifying the insurance requirements.  

 

x. Evidence of Insurance. Prior to the Effective Date of this Agreement, the 

Professional shall provide suitable evidence of insurance to NBU, which confirms 

that all required insurance policies are in full force and effect.  Evidence of 

insurance shall be in a form acceptable to NBU.    Confidential information such as 

the policy premium may be redacted from the documents evidencing each insurance 

policy, provided that such redactions do not alter any of the information required 

by this Agreement.  NBU will rely upon the requested information, including, but 

not limited to, certificates of insurance, endorsements, schedule of forms and 

endorsements, or other policy language as evidence of coverage but such 

acceptance and reliance will not waive or alter in any way the insurance 

requirements or obligations of this Agreement.  If any of the policies required by 

this Agreement expire during the life of this Agreement, it will be the Professional’s 

responsibility to forward renewal certificates and evidence of insurance to NBU 

five (5) days prior to the expiration date.    

  

(B) Required Insurance Coverage. Any of the coverage set forth below may be waived by NBU 

in its sole discretion, but any such waiver must be signed by an authorized representative of NBU 

on or before the Effective Date of this Agreement. 

 

i. Commercial General Liability.  The Professional shall maintain “occurrence” form 

Commercial General Liability insurance with an unimpaired limit of not less than 

$1,000,000 for each occurrence and a $2,000,000 General Aggregate Limit.  The 

policy shall cover liability arising from premises, operations, independent 

contractors, products, completed operations, personal injury, and property damage.  

The definition of insured contract cannot have any modifications as outlined in the 

ISO policy form CG 0001 0413.  Third party action over coverage must not be 

specifically excluded.  To the fullest extent allowed by law, for claims arising out 

of the performance of this Agreement, NBU, its agents, representatives, officers, 

officials and employees shall be cited as an Additional Insured.  If any Excess 

insurance is utilized to fulfill the requirements of this subsection, such Excess 

insurance shall be “follow form” equal or broader in coverage scope than 

underlying insurance.  

 

ii. Auto Liability.  The Professional shall maintain Automobile Liability insurance 

with a limit of $1,000,000 combined single limit on the Professional’s owned or 

hired and non-owned vehicles, as applicable, assigned to or used in the performance 
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of the Services by the Professional under this Agreement.  To the fullest extent 

allowed by law, for claims arising out of the performance of this Agreement, NBU, 

its agents, representatives, officers, directors, officials and employees shall be cited 

as an Additional Insured.  If any Excess insurance is utilized to fulfill the 

requirements of this subsection, such Excess insurance shall be “follow form” equal 

or broader in coverage scope than underlying insurance.  

 

iii. Professional Liability.  The Professional shall maintain Professional Liability 

insurance covering negligent errors and omissions arising out of the Services 

performed by the Professional, or anyone employed by the Professional, or anyone 

for whose negligent acts, mistakes, errors and omissions the Professional is legally 

liable, with an unimpaired liability insurance limit of $1,000,000 each claim and 

$2,000,000 annual aggregate.  In the event the Professional Liability insurance 

policy is written on a “claims made” basis, coverage shall extend for three years 

after the conclusion of the term of this Agreement, and the Professional shall be 

required to submit certificates of insurance and other requested information 

evidencing proper coverage is in effect as required above.  Confidential information 

such as the policy premium or proprietary information may be redacted from the 

insurance information requested, provided that such redactions do not alter any of 

the information required by this Agreement.  

 

iv. Workers’ Compensation and Employer’s Liability Insurance.  The Professional 

shall maintain Workers’ Compensation insurance to cover the Professional’s 

employees engaged in the performance of the Services under this Agreement and 

shall also maintain Employers Liability Insurance of not less than $1,000,000 for 

each accident, $1,000,000 disease for each employee and $1,000,000 disease policy 

limit.  

 

(C) Cancellation and Expiration Notice.  Insurance required herein shall not expire, be 

canceled, or be materially changed without thirty (30) days’ prior written notice to NBU.  

 

Section 11.  Termination. 

 

(A) For NBU’s Convenience.  This Agreement is for the convenience of NBU and, as such, 

may be terminated by NBU for any reason upon thirty (30) days’ written notice by NBU to the 

Professional.  Upon termination for convenience, the Professional will be paid for the Services 

performed to the termination date less any offsets to which NBU may be entitled under the terms 

of this Agreement. By written notice to NBU, the Professional may suspend work if the 

Professional reasonably determines that working conditions at the site (outside the Professional’s 

control) are unsafe, or in violation of applicable laws, or in the event NBU has not made timely 

payment in accordance with this Agreement, or for other circumstances not caused by the 

Professional that are materially interfering with the normal progress of the work.  The 

Professional’s suspension of work hereunder shall be without prejudice to any other remedy of 

the Professional at law or equity. 
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(B) For Cause.  If either party violates any provision or fails to perform any obligation of this 

Agreement and such party fails to cure its nonperformance within thirty (30) days after written 

notice of nonperformance is given by the non-defaulting party, such party will be in default.  In 

the event of such default, the non-defaulting party may terminate this Agreement immediately for 

cause and will have all remedies that are available to it at law or in equity including, without 

limitation, the remedy of specific performance. If the nature of the defaulting party’s 

nonperformance is such that it cannot reasonably be cured within thirty (30) days, then the 

defaulting party will have such additional period of time as may be reasonably necessary under 

the circumstances, provided the defaulting party immediately (i) provides written notice to the 

non-defaulting party and (ii) commences to cure its nonperformance and thereafter diligently 

continues to completion the cure of its nonperformance.  In no event will any such cure period 

exceed ninety (90) days.  Only one notice of nonperformance will be required during the term of 

this Agreement and in the event of a second breach or violation, the nondefaulting party may 

immediately terminate this Agreement without notice to the defaulting party.  In the event of any 

termination for cause by NBU, payment will be made by NBU to the Professional for the 

undisputed portion of its fee due as of the termination date less any offsets to which NBU may be 

entitled under the terms of this Agreement.  

 

(C) Non-Collusion.  The Professional represents and warrants that the Professional has not 

given, made, promised or paid, nor offered to give, make, promise or pay any gift, bonus, 

commission, money or other consideration to any person as an inducement to or in order to obtain 

the work to be provided to NBU under this Agreement.  If NBU determines that the Professional 

gave, made, promised, paid or offered any gift, bonus, commission, money, or other consideration 

to NBU or any of its officers, agents, or employees to secure this Agreement, NBU may elect to 

cancel this Agreement by written notice to the Professional. The Professional further agrees that 

the Professional shall not accept any gift, bonus, commission, money, or other consideration from 

any person (other than from NBU pursuant to this Agreement) for any of the Services performed 

by the Professional under or related to this Agreement.  If any such gift, bonus, commission, 

money, or other consideration is received by or offered to the Professional, the Professional shall 

immediately report that fact to NBU and, NBU, at its sole option, may elect to cancel this 

Agreement by written notice to the Professional. 

 

(D) Agreement Subject to Appropriation.  This Agreement is subject to appropriation of funds.  

The provisions of this Agreement for payment of funds by NBU shall be effective when funds are 

appropriated for purposes of this Agreement and are actually available for payment.  NBU shall 

be the sole judge and authority in determining the availability of funds under this Agreement and 

NBU shall keep the Professional fully informed as to the availability of funds for the Agreement.  

The obligation of NBU to make any payment pursuant to this Agreement is a current expense of 

NBU, payable exclusively from such annual appropriations, and is not a general obligation or 

indebtedness of NBU.  If sufficient funds are not appropriated to pay the amounts as set forth in 

this Agreement during any immediately succeeding fiscal year, this Agreement shall terminate at 

the end of the then-current fiscal year and NBU and the Professional shall be relieved of any 

subsequent obligation under this Agreement.  

 

Section 12. Miscellaneous.   
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(A)  Independent Contractor.  The Professional acknowledges that the Professional is an 

independent contractor of NBU and is not an employee, agent, official or representative of NBU.  

The Professional shall not represent, either expressly or through implication, that the Professional 

is an employee, agent, official or representative of NBU.  Income taxes, self-employment taxes, 

social security taxes and the like shall be the sole responsibility of the Professional. 

 

(B) Governing Law; Venue.  This Agreement and all of the transactions contemplated herein 

shall be governed by and construed in accordance with the laws of the State of Texas.  The 

provisions and obligations of this Agreement are performable in Comal County, Texas such that 

exclusive venue for any action arising out of this Agreement shall be in Comal County, Texas. 

 

(C) Compliance with Laws.  The Professional shall comply with all federal, state and local 

laws, statutes, ordinances, rules and regulations, and the orders and decrees of any courts, 

administrative, or regulatory bodies in any matter affecting the performance of this Agreement, 

including, without limitation, worker’s compensation laws, minimum and maximum salary and 

wage statutes and regulations, and licensing laws and regulations.  When required, the Professional 

shall furnish satisfactory proof of compliance to NBU. 

 

(D) Amendments.  This Agreement may only be amended, modified, or supplemented by a 

written amendment signed by persons duly authorized to enter into contracts on behalf of NBU 

and the Professional. 

 

(E) Provisions Required by Law.  Each and every provision of law and any clause required by 

law to be in the Agreement shall be read and enforced as though it were included herein and, if 

through mistake or otherwise any such provision is not inserted, or is not correctly inserted, then 

upon the application of either party, the Agreement shall promptly be physically amended to make 

such insertion or correction. 

 

(F) Severability.  If any term or provision of this Agreement is held to be invalid, illegal, or 

unenforceable in any respect under applicable law, the legality, validity or enforceability of the 

remaining terms or provisions of this Agreement shall not be affected thereby, and this Agreement 

shall be construed as if such invalid, illegal, or unenforceable provision had never been contained 

herein. 

 

(G) Entire Agreement; Interpretation; Parol Evidence.  This Agreement and the related Exhibits 

constitute the entire agreement of the parties with respect to the subject matter, and all previous 

agreements, whether oral or written, entered into prior to this Agreement are hereby revoked and 

superseded thereby.  No representations, inducements or oral agreements have been made by any 

of the parties except as expressly set forth in this Agreement.  This Agreement shall be construed 

and interpreted according to its plain meaning, and no presumption shall be deemed to apply in 

favor of, or against the party drafting the Agreement.   

 

(H) No Assignment.  Neither party shall have the right to assign that party’s interest in this 

Agreement without the prior written consent of the other party.  Any purported assignment in 

violation of this Section shall be null and void.   
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(I) Subcontractors. The Professional shall not transfer any portion of the work related to the 

Services under this Agreement to any subcontractor without the prior written consent of NBU, 

which consent shall not be unreasonably withheld.  The approval or acquiescence of NBU in the 

subletting of any work shall not relieve the Professional of any responsibility for work done by 

such subcontractor.  Failure to pay subcontractors in a timely manner pursuant to any subcontract 

shall be a material breach of this Agreement by the Professional. 

 

(J) Waiver. No waiver by any party of any of the provisions of this Agreement shall be 

effective unless explicitly set forth in writing and signed by the party so waiving.  No waiver of 

any breach or violation of any term of this Agreement shall be deemed or construed to constitute 

a waiver of any other breach or violation, whether concurrent or subsequent, and whether of the 

same or of a different type of breach or violation.  No failure to exercise, or delay in exercising, 

any right, remedy, power, or privilege arising from this Agreement shall operate or be construed 

as a waiver thereof; nor shall any single or partial exercise of any right, remedy, power, or privilege 

hereunder preclude any other or further exercise thereof or the exercise of any other right, remedy, 

power, or privilege. 

 

(K) Attorneys’ Fees.  In the event either party brings any action for any relief, declaratory or 

otherwise, arising out of this Agreement or on account of any breach or default hereof, the 

prevailing party will be entitled to receive from the other party reasonable attorneys’ fees and 

reasonable costs and expenses, which will be deemed to have accrued on the commencement of 

such action.  

 

(L) Liens.  All materials or services provided under this Agreement shall be free of all liens 

and, if NBU requests, a formal release of all liens shall be delivered to NBU. 

 

(M) Offset.  

 

i. Offset for Damages.  In addition to all other remedies at law or equity, NBU may 

offset from any money due to the Professional any amount the Professional owes 

to NBU for damages resulting from breach or deficiencies in performance or breach 

of any obligation under this Agreement, including but not limited to all costs, 

expenses, fines, fees, and charges associated with obtaining performance from 

alternative sources, shipping, handling, materials, equipment rental, travel expenses 

and associated costs. 

 

ii. Offset for Delinquent Fees or Taxes.  NBU may offset from any money due to the 

Professional any amount the Professional owes to NBU for delinquent fees, 

including any interest or penalties.  

 

(N) Notices.    Any notice or other communication required or permitted to be given under this 

Agreement shall be in writing and shall be deemed to have been duly given if (i) delivered to the 

party at the address set forth below, (ii) deposited in the U.S. Mail, registered or certified, return 

receipt requested, to the address set forth below, or (iii) given to a recognized and reputable 

overnight delivery service, to the address set forth below:  
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If to NBU:   

 

New Braunfels Utilities 

Attn: Chief Financial Officer 

263 Main Plaza  

New Braunfels, TX 78130 

 

With copy to:    

 

Purchasing Manager 

New Braunfels Utilities 

355 FM 306 

New Braunfels, TX 78130 

 

If to the Professional:  

 

Raftelis Financial Consultants, Inc. d/b/a Raftelis 

3755 S. Capital of Texas Highway, Suite 290 

Austin, TX 78704 

 

or at such other address, and to the attention of such other person or officer, as any party may 

designate by providing thirty (30) days’ prior written notice of such change to the other party in 

the manner set forth in this Section.  Notices shall be deemed received (i) when delivered to the 

party, (ii) three business days after being placed in the U.S. Mail, properly addressed, with 

sufficient postage or (iii) the following business day after being given to a recognized overnight 

delivery service, with the person giving the notice paying all required charges and instructing the 

delivery service to deliver on the following business day.  If a copy of a notice is also given to a 

party’s counsel or other recipient, the provisions above governing the date on which a notice is 

deemed to have been received by a party shall mean and refer to the date on which the party, and 

not its counsel or other recipient to which a copy of the notice may be sent, is deemed to have 

received the notice.  

 

(O) Confidentiality of Records.  The Professional shall establish and maintain procedures and 

controls that are acceptable to NBU for the purpose of ensuring that information contained in its 

records or obtained from NBU or from others in carrying out the Professional’s obligations under 

this Agreement shall not be used or disclosed by it, its agents, officers, or employees, except as 

required to perform the Professional’s duties under this Agreement or as compelled by legal 

process.  Persons requesting such information should be referred to NBU.  The Professional also 

agrees that any information pertaining to individual persons shall not be divulged other than to 

employees or officers of the Professional as needed for the performance of duties under this 

Agreement.  

 

(P) Right to Audit.  NBU shall have the right to examine and audit the books and records of 

the Professional with regard to the Services, or any subsequent changes, at any reasonable time. 

Such books and records shall be maintained in accordance with generally accepted principles of 

accounting and shall be adequate to enable determination of: (1) the substantiation and accuracy 
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of any payments required to be made under this Agreement; and (2) compliance with the provisions 

of this Agreement. 

 

(Q) Paragraph Headings; Construction. The paragraph headings contained in this Agreement 

are for convenience only and shall in no way enlarge or limit the scope or meaning of the various 

and several paragraphs hereof.  Both parties have participated in the negotiation and preparation 

of this Agreement and this Agreement shall not be construed either more or less strongly against 

or for either party. 

 

(R) Binding Effect. Except as limited herein, the terms and provisions of this Agreement shall 

be binding upon and inure to the benefit of the parties hereto and their respective heirs, devisees, 

personal and legal representatives, successors and assigns. 

 

(S) Gender.  Within this Agreement, words of any gender shall be held and construed to include 

any other gender, and words in the singular number shall be held and construed to include the 

plural, unless the context otherwise requires. 

 

(T) Multiple Counterparts.  This Agreement may be executed in multiple counterparts, each of 

which shall be deemed an original, and all of which shall constitute but one and the same 

instrument. 

 

(U) Exhibits.  Except as specified in Subsection (V) of this Section, all exhibits to this 

Agreement are incorporated herein by reference for all purposes wherever reference is made to the 

same. 

 

(V) Conflicting Terms.  In the case of any conflicts between the terms of this Agreement and 

the Exhibits, the statements in the body of this Agreement shall govern.   The Exhibits are intended 

to detail the technical scope of services, fee schedule, and the term of the contract only and shall 

not dictate Agreement terms. 

 

(W) Relationship of Parties.  Nothing contained in this Agreement shall be deemed or construed 

by the parties hereto or by any third party to create the relationship of principal and agent or of 

partnership or of joint venture or of any association whatsoever between the parties, it being 

expressly understood and agreed that no provision contained in this Agreement nor any act or acts 

of the parties hereto shall be deemed to create any relationship between the parties other than the 

relationship of  independent parties contracting with each other solely for the purpose of effecting 

the provisions of this Agreement. 

 

(X) No Third-Party Beneficiaries.  This Agreement is for the sole benefit of the parties hereto 

and their respective assigns and nothing herein, express or implied, is intended to or shall confer 

upon any other person or entity any legal or equitable right, benefit, or remedy of any nature 

whatsoever under or by reason of this Agreement.  

 

(Y) Non-Exclusive Contract.  This Agreement is entered into with the understanding and 

agreement that it is for the sole convenience of NBU.  NBU reserves the right to obtain like goods 

and services from another source when necessary. 
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Section 13.  Force Majeure.  If the performance of any covenant or obligation to be performed 

hereunder by any party is delayed as a result of circumstances that are beyond the reasonable 

control of such party (which circumstances may include, without limitation, acts of God, war, acts 

of civil disobedience, epidemic, pandemic, fire or other casualty, shortage of materials, adverse 

weather conditions (such as, by way of illustration and not of limitation, severe rain storms or 

below freezing temperatures, or tornados), labor action, strikes or similar acts, moratoriums or 

regulations or actions by governmental authorities), the time for such performance shall be 

extended by the amount of time of such delay, but no longer than the amount of time reasonably 

occasioned by the delay.  In no event will any delay or failure of performance caused by any force 

majeure condition extend this Agreement beyond its stated Term unless both parties agree in 

writing to such extension in an amendment to this Agreement.  The party claiming delay of 

performance as a result of any of the foregoing force majeure events shall deliver written notice 

of the commencement of any such delay resulting from such force majeure event not later than 

seven (7) days after the claiming party becomes aware of the same, and if the claiming party fails 

to so notify the other party of the occurrence of a force majeure event causing such delay and the 

other party shall not otherwise be aware of such force majeure event, the claiming party shall not 

be entitled to avail itself of the provisions for the extension of performance contained in this 

subsection. 

 

Section 14.  Dispute Resolution.  In accordance with the provisions of Subchapter I, Chapter 271 

of the Texas Local Government Code, as amended, the parties agree that, prior to instituting any 

lawsuit or other proceeding arising from a dispute under this agreement, the parties shall first 

attempt to resolve the dispute by taking the steps described in this Section.  First, the dissatisfied 

party shall deliver to the other party a written notice substantially describing the nature of the 

dispute, which notice shall request a written response to be delivered to the dissatisfied party not 

less than five (5) days after receipt of the notice of dispute. Second, if the response does not 

reasonably resolve the dispute, in the opinion of the dissatisfied party, the dissatisfied party shall 

give five (5) days’ written notice to that effect to the other party whereupon each party shall appoint 

a person having authority over the activities of the respective parties who shall promptly meet, in 

person, in an effort to resolve the dispute.  Third, if those persons cannot or do not resolve the 

dispute, then the parties shall each appoint a person from the highest tier of managerial 

responsibility within each respective party, who shall then promptly meet, in person, in an effort 

to resolve the dispute. 

 

Section 15. Disclosure of Business Relationships/Affiliations; Conflict of Interest 

Questionnaire.    The Professional represents that it is in compliance with the applicable filing and 

disclosure requirements of Chapter 176 of the Texas Local Government Code, as amended. 

 

Section 16.  Information Technology 

 

(A) Limited Access.  If necessary for the fulfillment of the Agreement, NBU may provide the 

Professional with non-exclusive, limited access to NBU’s information technology infrastructure.  

The Professional understands and agrees to abide by NBU policies, standards, regulations and 

restrictions regarding access and usage of NBU’s information technology infrastructure.  The 

Professional shall reasonably enforce such policies, standards, regulations and restrictions with all 
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the Professional’s employees, agents or any tier of subcontractor granted access in the performance 

of this Agreement, and shall be granted and authorize only such access as may be necessary for 

the purpose of fulfilling the requirements of the Agreement.  The Professional’s employees, agents 

and subcontractors must receive prior, written approval from NBU before being granted access to 

NBU’s information technology infrastructure and data and NBU, in its sole determination, shall 

determine accessibility and limitations thereto.  The Professional agrees that the requirements of 

this Section shall be incorporated into all subcontractor agreements entered into by the 

Professional.  It is further agreed that a violation of this Section shall be deemed to cause 

irreparable harm that justifies injunctive relief in court.  A violation of this Section may result in 

immediate termination of this Agreement without notice.  

 

(B) Data Confidentiality.  All data, regardless of form, including originals, images and 

reproductions, prepared by, obtained by or transmitted to the Professional in connection with this 

Agreement is confidential, proprietary information owned by NBU.  Except as specifically 

provided in this Agreement, the Professional shall not intentionally disclose data generated in the 

performance of the Services to any third party without the prior, written consent of NBU or as 

compelled by legal process. 

 

(C) Data Security.  Personal identifying information, financial account information, or 

restricted NBU information, whether electronic format or hard copy, is confidential and must be 

secured and protected at all times to avoid unauthorized access.  At a minimum, the Professional 

must encrypt or password-protect electronic files.  This includes data saved to laptop computers, 

computerized devices or removable storage devices.   

 

(D) Compromised Security.  In the event that data collected or obtained by the Professional in 

connection with this Agreement is believed to have been compromised or in the event of a Security 

Incident, as defined by Section 2054.603 of the Texas Government Code, the Professional shall 

notify NBU within twenty-four (24) hours of discovery of such compromise or Security Incident.  

THE PROFESSIONAL SHALL INDEMNIFY, DEFEND, AND HOLD NBU HARMLESS FROM ANY CLAIMS 

RESULTING FROM THE PROFESSIONAL’S FAILURE TO COMPLY WITH ITS OBLIGATIONS UNDER 

THIS SECTION.    

 

(E) Survival.  The obligations of the Professional under this Section shall survive the 

termination of this Agreement. 

 

Section 17. Prohibition on Contracts with Companies Boycotting Israel.     The Professional 

hereby verifies that it and its parent company, wholly-or majority owned subsidiaries, and other 

affiliates, if any, do not boycott Israel and, to the extent this Agreement is a contract for goods or 

services, will not boycott Israel during the term of this Agreement as described in Chapter 2271 of 

the Texas Government Code, as amended.  The foregoing verification is made solely to comply 

with Section 2271.002 of the Texas Government Code, as amended, and to the extent such Section 

does not contravene applicable federal and State law.  As used in the foregoing verification, 

“boycott Israel” means refusing to deal with, terminating business activities with, or otherwise 

taking any action that is intended to penalize, inflict economic harm on, or limit commercial 

relations specifically with Israel, or with a person or entity doing business in Israel or in an Israeli-

controlled territory, but does not include an action made for ordinary business purposes.  The 
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Professional understands “affiliate” to mean an entity that controls, is controlled by, or is under 

common control with the Professional and exists to make a profit. 

 

Section 18.  Contracts with Companies Engaged in Business with Iran, Sudan or Foreign 

Terrorist Organizations Prohibited.  The Professional represents that neither it nor any of its parent 

company, wholly-or majority-owned subsidiaries, and other affiliates is a company identified on 

a list prepared and maintained by the Texas Comptroller of Public Accounts under Section 

2252.153 or Section 2270.0201, Texas Government Code, as amended, and posted on any of the 

following pages of such officer’s internet website:  

https://comptroller.texas.gov/purchasing/docs/sudan-list.pdf,  

https://comptroller.texas.gov/purchasing/docs/iran-list.pdf, or 

https://comptroller.texas.gov/purchasing/docs/fto-list.pdf.  

The foregoing representation is made solely to comply with Section 2252.152, Texas Government 

Code, as amended, and to the extent such Section does not contravene applicable federal or State 

law and excludes the Professional and each of its parent company, wholly-or majority-owned 

subsidiaries, and other affiliates, if any, that the United States government has affirmatively 

declared to be excluded from its federal sanctions regime relating to Sudan or Iran or any federal 

sanctions regime relating to a foreign terrorist organization.  The Professional understands 

“affiliate” to mean an entity that controls, is controlled by, or is under common control with the 

Professional and exists to make a profit. 

Section 19. Prohibition on Contracts with Companies in China, Iran, North Korea, or Russia.  

If the Professional is granted direct or remote access to or control of critical infrastructure in the 

State of Texas under this Agreement, the Professional represents the following: 

 

(A) it is not owned by or the majority of stock or other ownership interest in the Professional 

is not held or controlled by:  

 

i. individuals who are citizens of China, Iran, North Korea, Russia, or a country 

designated by the Governor of Texas as a threat to critical infrastructure under Section 

2275.0103 of the Texas Government Code, as amended (“designated country”); or  

 

ii. a company or other entity, including a governmental entity, that is owned or controlled 

by citizens of or is directly controlled by the government of China, Iran, North Korea, 

Russia, or a designated country; or  

 

(B) it is not headquartered in China, Iran, North Korea, Russia, or a designated country. 

 

The foregoing representation is made solely to comply with Chapter 2275 of the Texas 

Government Code, as amended, and to the extent such Section does not contravene applicable 

federal or State law.  As used in the foregoing verification, “critical infrastructure” means a 

communication infrastructure system, cybersecurity system, electric grid, hazardous waste 

treatment system, or water treatment facility.  “Affiliate,” with respect to a company entering into 

an agreement in which the critical infrastructure is electric grid equipment, has the meaning 
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assigned by the protocols of the independent organization certified under Section 39.151, Utilities 

Code, for the ERCOT power region. 

 

Section 20.  Prohibition on Contracts with Companies Boycotting Energy Companies. The 

Professional hereby verifies that it and its parent company, wholly-or majority owned subsidiaries, 

and other affiliates, if any, do not boycott energy companies and, to the extent this Agreement is a 

contract for goods or services, will not boycott energy companies during the term of this 

Agreement as described in Chapter 2276 of the Texas Government Code, as amended.     

 

The foregoing verification is made solely to comply with Section 2276.002 of the Texas 

Government Code, as amended, and to the extent such Section does not contravene applicable 

federal and State law.  As used in the foregoing verification, “boycott energy companies” has the 

meaning used in Section 809.001 of the Texas Government Code, as amended. The Professional 

understands “affiliate” to mean an entity that controls, is controlled by, or is under common control 

with the Professional and exists to make a profit. 

Section 21.  Prohibition on Contracts with Companies that Discriminate Against Firearm and 

Ammunition Industries.  The Professional hereby verifies that it and its parent company, wholly-

or majority owned subsidiaries, and other affiliates, if any, do not have a practice, policy, guidance, 

or directive that discriminates against a firearm entity or firearm trade association and, to the extent 

this Agreement is a contract for goods or services, will not discriminate against a firearm entity or 

firearm trade association during the term of this Agreement as described in Chapter 2274 of the 

Texas Government Code, as amended.     

 

The foregoing verification is made solely to comply with Section 2274.002 of the Texas 

Government Code, as amended, and to the extent such Section does not contravene applicable 

federal and State law.  As used in the foregoing verification, “discriminate against a firearm entity 

or firearm trade association” has the meaning used in Section 2274.001(3) of the Texas 

Government Code, as amended. The Professional understands “affiliate” to mean an entity that 

controls, is controlled by, or is under common control with the Professional and exists to make a 

profit. 

Section 22.  Texas Public Information Act.  The Professional recognizes that NBU is subject to 

the disclosure requirements of the Texas Public Information Act (the “PIA”). As part of its 

obligations within this Agreement, the Professional agrees, at no additional cost to NBU, to 

cooperate with NBU for any particular needs or obligations arising out of NBU’s obligations under 

the PIA. This acknowledgment and obligation are in addition to and complementary to the NBU’s 

audit rights in Section 12(P). 

This provision applies if the Agreement has a stated expenditure of at least $1 million in public 

funds for the purchase of goods or services by NBU or results in the expenditure of at least $1 

million in public funds for the purchase of goods or services by NBU in a fiscal year of NBU.  

 

The Professional must (1) preserve all contracting information related to the Agreement as 

provided by the records retention requirements applicable to NBU for the duration of the 

Agreement; (2) promptly provide to NBU any contracting information related to the Agreement 
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that is in the custody or possession of the Professional on request of NBU; and (3) on completion 

of the Agreement, either:  

 

(i) provide at no cost to NBU all contracting information related to the Agreement 

that is in the custody or possession of the Professional; or 

 

(ii) preserve the contracting information related to the Agreement as provided by the 

records retention requirements applicable to NBU. 

 

The requirements of Subchapter J, Chapter 552, Texas Government Code, may apply to this 

Agreement and the Professional agrees that the Agreement can be terminated if the Professional 

knowingly or intentionally fails to comply with a requirement of that subchapter. 

 

Section 23.  Electronic Signatures.  Pursuant to Chapter 322 of the Texas Business and Commerce 

Code, as amended, the parties agree to the use of electronic signatures herein and that the use of 

an electronic signature, whether digital or encrypted, is intended to have the same force and effect 

as a manual signature.  Electronic signature means any electronic sound, symbol or process 

attached to or logically associated with a record and executed and adopted by a party with the 

intent to sign such record, including facsimile or e-mail electronic signatures.  Each party further 

agrees that if it agrees to conduct a transaction by electronic means in this Agreement, it may refuse 

to conduct other transactions by electronic means and that such right may not be waived by this 

Agreement.   

 

 

(The remainder of this page intentionally left blank) 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on this the ___ day 

of _____________, 2024. 

 

NBU:         

NEW BRAUNFELS UTILITIES,       

a Texas municipally owned utility     

 

By:_______________________      

Name:  Ryan Kelso      

Title:    Chief Executive Officer        

 

 

PROFESSIONAL: 

RAFTELIS FINANCIAL CONSULTANTS, INC. d/b/a RAFTELIS, 

a North Carolina corporation 

authorized to transact business in the State of Texas 

 

By:  _______________________ 

Name: _____________________ 

Title:   _____________________ 
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Exhibit A 

 

Services 

 

The Professional shall provide all labor, material, and equipment necessary to conduct a rate design 

review and provide related community education. The Professional shall review NBU’s revenue 

requirements, analyze NBU’s current rate structure, and provide recommendations, if needed, to 

NBU about modifying the rate structure for water, wastewater, and electric utilities (the “Project”). 

The Professional’s recommendations shall consider the feedback made by the New Braunfels City 

Council (the “City Council”), the NBU Board of Trustees (the “Board”), and the Community 

Advisory Panel (the “CAP”). 

 

I.  SERVICES 

 

The Professional shall provide the Services in accordance with the tasks described herein. 

 

Task 1. Project Approach, Project Management, and Quality Assurance/Quality Control 

(“QA/QC”) 

 

The Professional shall utilize the Project approach described herein and provide the Project 

management and QA/QC Services described herein. 

 

a. The Professional shall develop a baseline schedule for the Project that shall be provided 

in writing to NBU within thirty (30) days of notice to proceed (“NTP”) and prepare 

updated schedules for the Project on a monthly basis on or before the 1st business day of 

each month for NBU to monitor progress and identify submittal dates. The Professional 

shall provide the schedules to the NBU Project Manager via email. 

 

b. The Professional shall develop a QA/QC program for the Project, which shall be explained 

in detail via a written document provided to the NBU Project Manager via email within 

thirty (30) days of NTP. 

 

c. The Professional shall provide NBU with electronic monthly Project progress reports and 

submit written invoices on or before the 25th day of each month for the previous month’s 

effort.  Progress reports shall be provided by the Professional to the NBU Project Manager 

via email on or before the 25th day of each month 

 

d. With respect to the meetings described in Task 3 herein, the Professional shall provide 

meeting agendas and materials at least three (3) business days prior to every meeting and 

provide a copy of the documented meeting minutes and action item logs to the NBU 

Project Manager within three (3) business days after every meeting. 

 

e. The Professional shall manage Project integration, scope, schedule, cost, QA/QC, staff 

resources, sub-consultants, communications, risk analysis and management, and 

procurements as NBU directs. 
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f. If requested by NBU, the Professional shall provide a formalized communication plan for 

the Project that shall be provided in writing to NBU within the period of time specified by 

NBU when requesting the formalized communication plan. The Professional shall provide 

the communication plan to the NBU Project Manager via email. 

 

g. The Professional shall provide a dedicated Project management team to centralize 

communications and streamline processes, in addition to the technical analysis team.  

These two teams will include the team members described herein. 

 

i. The Project director shall provide overall Project accountability and shall provide 

QA/QC, industry perspective, and insights into the Project. 

 

ii. The Professional’s Project manager shall serve as NBU’s main point of contact for 

the Project. The Professional’s Project Manager shall ensure the Project is within 

budget, on schedule, and effectively meets NBU’s objectives. The Professional’s 

Project manager shall lead the consulting staff in conducting analyses and preparing 

deliverables for the Project.  

 

iii. The technical lead and QA/QC shall provide oversight for the Project, ensuring it 

meets industry standards, and shall also provide QA/QC for the Project. 

 

iv. The electric subject matter expert shall provide input and guidance for the electric 

components of this Project.  

 

v. The communication lead shall provide strategic communication and stakeholder 

engagement for the Project. 

 

vi. The staff consultant shall conduct analyses and prepare deliverables for the Project. 

 

Task 2. Rate Design Review and Possible Rate Modification 

 

Upon NBU providing NTP to the Professional, the Professional shall perform the rate review and 

rate modification Services described herein. 

 

a. Rate Review 

 

i. The Professional shall analyze recent historical financial results as well as NBU 

revenue and cost projections and review the underlying assumptions that serve as the 

basis for the rate requirements. 

 

ii. The Professional shall review NBU’s five-year financial operating plan, which has 

forecasted revenue requirements for fiscal years 2026 – 2030.  The Professional shall 

coordinate with NBU staff to understand and consider incorporating these 

requirements into the analysis.  
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iii. The Professional shall evaluate current NBU rates and rate structures in terms of the 

ability of these rates to generate adequate revenue to meet requirements from the 

proper source.  The Professional shall review and recommend alternatives, if needed. 

 

b. Rate Modification, If Applicable 

 

i. The Professional shall review the rate plan, using a clear and distinct understanding of 

NBU’s overall goals and objectives as the foundation for rates to enable NBU to meet 

its service pricing objectives. Pricing objectives will include, as applicable: 

 

A. cost of service (“COS”) recovery; 

B. revenue stability; 

C. affordability; 

D. equity; 

E. ease of administration; 

F. regional competitive position; 

G. conservation; and 

H. economic development. 

 

ii. If requested by NBU, the Professional shall discuss with NBU staff any potential rate 

design alternatives that meet NBU’s pricing goals and objectives. From these 

discussions, the Professional shall develop defensible rate structures that are reflective 

of industry-accepted practices and procedures and rate regulations within the State of 

Texas, equitably balancing the recovery of revenue between fixed and variable rates. 

 

Task 3. Education, Presentations, and Meetings 

 

The Professional shall perform the education, presentation, and meeting Services described herein. 

 

a. The Professional will educate NBU staff, the CAP, and any other parties specified by NBU 

about the process of rate development, including traditional rate setting issues, 

methodologies, and ideas being used throughout the utility industry. The educational 

component will include methodology, computer models, and the capability to modify or 

update the models or computations, if necessary. 

 

b. The Professional will brief various stakeholders from time to time. These may include City 

of New Braunfels staff and committees, City Council, NBU staff, the NBU Board, the 

CAP, and community groups, as reasonably specified by NBU. The Professional shall 

assist NBU staff in organizing and developing presentation materials for these meetings, 

in addition to participation in and presentation at these meetings. This may involve 

answering questions from community members regarding the subject matter or materials 

presented. The number of meetings and corresponding presentations is anticipated to be as 

follows: ten (10) internal NBU staff meetings, four (4) CAP meetings, one (1) NBU Board 

meeting, and one (1) City Council meeting. 
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c. Additional ad hoc meetings and presentations may be requested by NBU staff, the CAP 

and/or its members, City Council or the Board, at any time – the quantity of which cannot 

be projected. These meetings will be requested as needed, when needed, with no minimums 

or maximums. Requests for meetings and/or presentations will be submitted by the NBU 

Project Manager.   

      

II. DELIVERABLES  

 

a. Models: If water, wastewater, and electric rate models need to be developed during the 

process, those models shall become the property of NBU, and the appropriate NBU 

personnel shall be trained on the operation of said models.  

 

b. Reports: A written report shall be delivered to NBU, including an executive summary 

highlighting any major decisions (if applicable), a comprehensive rate review section that 

details all methodologies, assumptions, public input, and calculations used, and a 

background section that includes all data used in the development of recommendations. 

Unless otherwise specified by NBU in writing and accepted by the Professional, the written 

report will be due on or before March 31, 2025. The written report shall include the 

following components, as applicable: 

 

i. Executive Summary 

 

A. Scope 

B. Purpose of Study 

C. Revenue Requirements 

D. Forecasted Deficits Under Existing Rates 

E. Rate Design 

 

ii. Community Advisory Panel 

 

A. Purpose, Basis, and Role 

 

iii. Electric Utility 

 

A. Revenue Requirements 

B. Proposed Electric Rate Design 

 

iv. Water Utility 

 

A. Revenue Requirements 

B. Proposed Water Rate Design 

 

v. Wastewater Utility 

 

A. Revenue Requirements 

B. Proposed Wastewater Rate Design 
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vi. Summary and Recommendations 

 

A. Summary 

B. Recommendations 

 

c. Presentations: NBU shall be provided with copies of all presentations given at least one 

week prior to each presentation date. 

 

d. Dashboards: Dashboards or other data visualization tools may need to be developed for the 

Project. Any dashboards developed will be provided to NBU at Project closing. 

 

 

The Services shall be completed by July 31, 2025.   
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Exhibit B  

 

Compensation 

 

 

NBU agrees to pay the Professional for the Services rendered under this Agreement in an amount 

not to exceed $290,309 in accordance with the table below and made part of this Agreement. 

 

 

Services Price  

Project Management $27,438 

Water Rate Design $28,945 

Wastewater Rate Design $16,540 

Electric Rate Design $37,215 

Education, Presentations, and Meetings  

     Communication Plan, if requested by NBU $18,760 

     Customer and Stakeholder Communications $39,953 

     Rate Calculator $13,340 

     Community Open Houses $29,000 

     Board and Council Communication $32,476 

     Internal Meetings $46,642 

Total  $290,309 
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EVALUATION FORM 
24-0046 Water, Wastewater, and Electric Rate Design 

 
 

CRITERIA POINTS 
AVAIL 

Baker 
Tilley 

Virchow 
Krause, 

LLC. 

NewGen 
Strategies 

& 
Solutions, 

LLC. 

Raftelis 
Financial 

Consultants, 
Inc. 

Project Approach, 
Project Management 

and Quality 
Assurance/Quality 

Control 

30 15 12 27 

Demonstrated 
Applicable 

Experience of 
Company 

25 10 22 15 

Personnel 
Qualifications and 

Experience 
20 10 12 16 

Cost Proposal 25 22 12 12 

Total 100 57 58 70 
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Meeting Date: June 27, 2024 Agenda Type: Consent Items for Action 

    

From: Adam Willard, P.E. Reviewed by: Michael Short, P.E. 

 Chief Engineer of Water 

Systems 

 Director of Water Services and 

Compliance 

Submitted by: Michael Short, P.E. Approved by: Ryan Kelso 

 Director of Water Services 

and Compliance 
 Chief Executive Officer 

RECOMMENDED ACTION: Authorize CEO or His Designee to Negotiate and Execute a First 

Amendment to the Professional Services Agreement with Pawelek 

and Moy, Inc. for the Design of the Sewer Infrastructure 

Replacement Package Two Project for Four Construction Locations, 

Including Landa Street, Fredericksburg Road, Sundance Parkway, 

and Elizabeth Avenue, New Braunfels, Texas 

 
  

 

BACKGROUND 

 

On June 30, 2022, the New Braunfels Utilities (“NBU”) Board of Trustees approved a Professional 

Services Agreement (the “Agreement”) with Pawelek and Moy, Inc. (“P&M”) for professional 

engineering services for the Sewer Infrastructure Replacement Package Two (the “Project”).   

 

During design, NBU and P&M identified a need to remove Site 1 from the Project, and divide the Project 

into two phases.  As a result, NBU staff requests that the Board approve the First Amendment to the 

Agreement (the “First Amendment”), which adds additional design services to include (i) new project 

management services to accomplish additional archeological coordination with the Texas Historical 

Commission (“THC”) and City of New Braunfels (“CoNB”), (ii) new environmental and cultural 

investigation services, (iii) additional final design phase services, (iv) new field services for subsurface 

utility engineering, (v) additional permitting and stakeholder services for the new design, (vi) new bid 

phase services, and (vii) additional construction phase services for the new design, all of which are more 

specifically described in Exhibit A to this First Amendment (the “New Services” and, together with the 

Original Services, the “Services”) that were not contemplated in the Agreement. 

 

This item is being presented to the Board because it modifies the Agreement beyond the parameters the 

Board previously approved.   

 

Upon completion of the final design, NBU staff will solicit a construction contract and bring the 

construction contract to the Board for approval in December, 2024.  NBU staff plans to begin construction 

in January, 2025 and complete construction by May, 2026. 
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FINANCIAL IMPACT 

The total financial impact for the First Amendment is $277,498.00.  The total contract amount for the 

Agreement and the First Amendment with P&M for the Project is $1,066,118.00.  The Project is budgeted 

within the Fiscal Year 2024 through Fiscal Year 2026 NBU Board approved Capital Improvements 

Projects Budget. 

LINK TO STRATEGIC PLAN 

Customers and Community 

Stewardship 

EXHIBITS 

1. First Amendment to Professional Services Agreement with P&M 
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FIRST AMENDMENT TO PROFESSIONAL SERVICES AGREEMENT 
(SEWER INFRASTRUCTURE REPLACEMENT PACKAGE TWO) 

 
This FIRST AMENDMENT TO PROFESSIONAL SERVICES AGREEMENT (the “First 

Amendment”) is made and entered into by and between NEW BRAUNFELS UTILITIES, a Texas 
municipally owned utility (“NBU”), and PAWELEK & MOY, INC., a Texas corporation (the 
“Professional”) (collectively, “the Parties”).  
 

RECITALS 
 

WHEREAS, NBU and the Professional entered into a Professional Services Agreement 
dated July 5, 2022 (the “Agreement”), for project management, preliminary engineering, final 
design, permitting and coordination with stakeholders, bid, and construction phase services (the 
“Original Services”) for the Sewer Infrastructure Replacement Package 2 Project (the “Project”) 
to be completed by December 15, 2025;  

 
WHEREAS, in the course of the design, NBU and the Professional identified a need to 

remove the site referenced in the Agreement as “MH 2665 to MH 2663 Landa St and Mission Dr,” 
and depicted as Figure 1, #1 of the Agreement (hereinafter referenced as “Site 1”) from the Project, 
and divide the Project into two phases; 

 
WHEREAS, the removal of Site 1 accounts for the deletion of approximately 500 linear 

feet of 8-inch wastewater line, a manhole, and associated hardware from the design; 
 
WHEREAS, NBU and the Professional determined it was necessary to divide the Project 

into two phases to limit the scope of digging and traffic control in the newly paved area of Elizabeth 
Avenue;  

 
WHEREAS, NBU and the Professional also identified a need to add additional design 

services to include (i) new project management services to accomplish additional archeological 
coordination with the Texas Historical Commission (“THC”) and City of New Braunfels 
(“CoNB”), (ii) new environmental and cultural investigation services, (iii) additional final design 
phase services, (iv) new field services for subsurface utility engineering, (v) additional permitting 
and stakeholder services for the new design, (vi) new bid phase services, and (vii) additional 
construction phase services for the new design, all of which are more specifically described in 
Exhibit A to this First Amendment (the “New Services” and, together with the Original Services, 
the “Services”) that were not contemplated in the Agreement;  
 
 WHEREAS, the New Services require an increase in the compensation to the Professional 
and an extension of the completion date;  
 
 WHEREAS, the Agreement requires NBU and the Professional to agree in writing to 
amend or modify the Agreement; and  
 
 WHEREAS, NBU and the Professional desire to amend the Agreement to (i) remove Site 
1 and Services relating to Site 1 from the Agreement, (ii) divide the Project into two phases, (iii) 
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add the New Services, (iv) include additional compensation for the New Services, and (iv) extend 
the completion time for the Services. 
 
 NOW THEREFORE, in consideration of the foregoing promises and for other good and 
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties 
agree as follows: 

 
AGREEMENT 

 

Section 1.  Amendment to Exhibit A. Exhibit A to the Agreement is hereby amended, in part, 
as described by Exhibit A to this First Amendment as of the effective date of this First Amendment.  

Section 2.  Amendment to Exhibit B. Exhibit B to the Agreement is hereby deleted in its 
entirety and replaced by Exhibit B to this First Amendment as of the effective date of this First 
Amendment. 

Section 3.  Remaining Terms. Except as stated herein, all other terms and conditions of the 
Agreement remain in full force and effect.  

Section 4.  Entire Agreement. This First Amendment, together with the Agreement, sets forth 
the entire understanding of NBU and the Professional and supersedes all prior agreements and 
understandings, whether written or oral, with respect to the subject matter hereof.  

Section 5.   Binding Effect. This First Amendment will extend to and be binding upon NBU 
and the Professional and their respective successors and permitted assigns.  

Section 6.  Severability. If any term or provision of this First Amendment is held to be 
invalid, illegal, or unenforceable in any respect under applicable law, the legality, validity or 
enforceability of the remaining terms or provisions of this First Amendment shall not be affected 
thereby, and this First Amendment shall be construed as if such invalid, illegal, or unenforceable 
provision had never been contained herein.  

Section 7.  Governing Law. This First Amendment shall be governed by and construed in 
accordance with the laws of the State of Texas. 
 
 

(The remainder of this page intentionally left blank) 
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Exhibit A 

 
Services 

 
The Professional shall provide all labor, material, and equipment necessary to provide project 
management, preliminary engineering, final design, permitting and coordination with 
stakeholders, bid phase services, and construction phase services (collectively the “Services”) for 
the New Braunfels Utilities Sewer Infrastructure Package 2 Project, which will include three 
segments of sewer main improvements for a combined approximate total of 5,500 linear feet of 8-
inch to 18-inch diameter (see Figure 1) (the “Project”).  Site 1 is deleted from the Project and the 
Agreement. The site referenced and depicted in Figure 1 as #2 MH 3111 to MH 3120 Landa Street 
to Fredericksburg Rd is referenced herein as “Site 2.”  The site referenced and depicted in Figure 
1 as #3 MH2605 to MH 2604 Sundance Pkwy Old FM 306 is referenced herein as “Site 3.”  The 
site referenced and depicted in Figure 1 as #4 MH 2145 to 2151 Landa Park Dr. is referenced 
herein as “Site 4.”   
 
SERVICES 
The Professional shall provide the Services in accordance with the tasks described herein. 

Task 1.  Project Management  

The Professional shall provide the project management services described herein. 
 
1.1. SCHEDULE.  The Professional shall develop a baseline design schedule for the Project and 

prepare updated design schedules for the Project on a monthly basis on or before the 25th day 

of each month for NBU to monitor progress and identify design submittal dates. The 

Professional shall provide schedules to the NBU Project Manager via email. 

The Professional shall adjust/extend the Project schedule in the manner set forth in the Table 

1 due to archaeological coordination/input with the THC, alignment/route adjustments 

regarding Site 4 (Landa Park Aquatic Center/Golf Course/Wurstfest area), continued 

coordination with the CoNB regarding construction timelines/traffic phasing regarding Sites 2 

and 4, and separating final design phase, bid phase, and construction phases into different 

bid/construction packages for Site 2 as Phase I and Sites 3 and 4 as Phase II. 

 

1.2. NO CHANGE  

1.3. NO CHANGE  
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1.4. NO CHANGE  
 

1.5. NO CHANGE  

 
Task 2.  Preliminary Engineering Phase  

Upon NBU providing notice to proceed (“NTP”), the Professional shall perform the preliminary 

engineering phase services described herein. 

2.1. MEETINGS.  NO CHANGE 

2.2. ENVIRONMENTAL AND CULTURAL INVESTIGATION.  The Professional shall provide 

the environmental and cultural services described herein.  

2.2.1. NO CHANGE  

2.2.2. NO CHANGE  

2.2.3. NO CHANGE  

2.2.4. The Professional shall conduct archaeological investigations in compliance with the 

Antiquities Code of Texas (ACT) for Site 4. The proposed investigations will be 

conducted in two phases (PHASE I and PHASE II). PHASE I will occur prior to 

construction and will consist of the monitoring of up to six (6) hydrovac potholes to 

find existing utility lines, and backhoe trenching three of the four proposed bore boxes. 

PHASE II will be conducted during construction and involve the backhoe trenching of 

the remaining bore box located in the Elizabeth Street Parking Lot, and construction 

monitoring of the open cut trenching for the installation of the new sewer lines. The 

purpose of these investigations is to identify any buried cultural resources within the 

limits of the Project area, and, if possible, assess their significance for inclusion in the 

National Register of Historic Places (NRHP) and for formal designation as State 

Antiquities Landmarks (SALs). All work will be conducted in accordance with the 

Archeological Survey Standards for Texas as set forth by the Council of Texas 

Archeologists (CTA) and adopted by the THC. Costs for any additional work required 

by the THC resulting from the findings of the investigations must be authorized by 

NBU in writing in advance and are not included in this Agreement. 

2.2.5. The Professional shall (i) prepare draft and final environmental documents to include 

the results of the analysis described in Section 2.2.5, and (ii) produce the technical 

reports for review by the THC in accordance with its Rules of Practice and Procedure, 
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Chapter 26, Section 27, and the CTA Guidelines for Cultural Resources Management 

Reports. The report will provide a discussion of the field methods and results of the 

field investigation. It will also include a list of sites identified, recommendations of 

each site’s eligibility for the NRHP or for formal designation as SALs, and the 

appropriate criteria under which the sites were evaluated. Site forms will be submitted 

to the Texas Archaeological Research Laboratory and the trinomials will be obtained 

by the Professional. The report will also include recommendations for further work or 

no further work with appropriate justifications based on the requirements of 13 TAC 

26.5(35), 13 TAC 26.20(1), and 13 TAC 26.20(2) and CTA Guidelines.  

2.2.6. A draft of the technical report will be submitted to NBU and the CoNB for review and 

comments. Subsequently, the report will be revised to address NBU and the CoNB 

comments and submitted to the THC for their review and approval. Once the report has 

been reviewed, the Professional will make revisions and submit a digital copy of the 

final report electronically to NBU, the CoNB and THC for their records.  Non-restricted 

copies of the final report, as well as an abstract form, and Project area shapefile will 

also be submitted to the THC mandated by the Texas Antiquities Committee (TAC).  

2.3. DESIGN DOCUMENTS.   

NO CHANGE  

2.4. PRELIMINARY ENGINEERING REPORT.  

NO CHANGE  

2.5. DELIVERABLES.  The Professional shall provide the following engineering phase 

deliverables to NBU’s Project Manager: 

2.5.1.  NO CHANGE 

2.5.2.  NO CHANGE 

2.5.3.  NO CHANGE 
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Task 3. Final Design Phase 

Upon approval of the PER, the Professional shall perform the final design phase services 
described herein. 

3.1.MEETINGS.  The Professional shall provide a meeting agenda one (1) day prior to the meeting 

and meeting minutes no later than one (1) week after the meeting to NBU’s Project Manager 

for the following meetings: 

3.1.1. NO CHANGE 

3.1.2. NO CHANGE 

3.1.3. NO CHANGE 

3.1.4. monthly design meetings (nine (9) meetings); 

3.1.5. permitting meetings with the CoNB (five (5) meetings); and 

3.1.6. meetings with additional stakeholders (five (5) meetings). 

3.2. 30% DESIGN DOCUMENTS.   

NO CHANGE 

3.3. 90% DESIGN DOCUMENTS.  Upon approval by NBU of the 30% design documents, the 

Professional shall prepare Phase I (Site 2) and Phase II (Sites 3 and 4) 90% plans, 

specifications, and an opinion of probable construction cost (“OPCC”), with Site 1 being 

removed from the Project.  90% design documents shall include: 

3.3.1. REMOVED 

3.3.2. NO CHANGE 

3.3.3. NO CHANGE 

3.3.4. NO CHANGE 

3.3.5. NO CHANGE 

3.3.6. NO CHANGE  

3.3.7. NO CHANGE 

3.3.8. NO CHANGE   

3.4. 100% (FINAL) DESIGN DOCUMENTS.  Upon approval by NBU of the 90% design 

documents, the Professional shall prepare Phase I (Site 2) and Phase II (Sites 3 and 4) 100% 

plans, specifications, and an OPCC, with Site 1 being removed from the Project. 100% design 

documents shall include: 

3.4.1. NO CHANGE 
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3.4.2. NO CHANGE 

3.4.3. NO CHANGE 

3.5. DELIVERABLES.  The Professional shall provide the following deliverables to NBU: 

3.5.1. NO CHANGE  

3.5.2. 90% design – the Professional shall provide for Phase I (Site 2) and Phase II (Sites 3 

and 4) one (1) electronic copy and three (3) hard copies of 22” x 34” size plans, 

specifications, a bid form, and a Class 2 OPCC; and 

3.5.3. 100% design – the Professional shall provide for Phase I (Site 2) and Phase II (Sites 3 

and 4) one (1) electronic copy and three (3) hard copies of 22” x 34” size plans, 

specifications, a bid form, and a Class 1 OPCC. 

3.5.4. The Professional shall provide all design deliverables to NBU within one week of 

completion. 

Task 4.  Field Services 

The Professional shall perform the field services described herein. 

4.1. TOPOGRAPHIC SURVEY.  The Professional shall obtain a topographic, utility, and 

boundary control survey as described herein. 

4.1.1. NO CHANGE  

4.1.2. The Professional shall tie in the additional locations of the existing subsurface utilities 

on the survey.  

4.1.3. NO CHANGE  

4.1.4. NO CHANGE  

4.1.5. NO CHANGE  

4.1.6. NO CHANGE 

4.2. SUBSURFACE UTILITY ENGINEERING (“SUE”).  The Professional shall perform SUE 

as described herein. 

4.2.1. The Professional shall provide additional SUE “Quality Level B” utility locates near 

and within the Landa Park Aquatic Center and along Golf Course Road.  Quality Level 

B includes two-dimensional horizontal information obtained through the application 

and interpretation of non-destructive surface geophysical methods providing horizontal 

positioning of subsurface utilities to within approximately one (1) foot. 
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4.2.2. The Professional shall perform SUE “Quality Level A” for up to six (6) additional 

pothole locations.  Quality Level A includes physically locating the actual utility – 

often by ‘potholing.’ Once the utility is potholed it is located horizontally and vertically 

by survey measurements.  This location is typically to the top of the pipe and shall be 

noted on the design plans. 

4.2.3. NO CHANGE 

4.2.4. NO CHANGE 

4.3.  GEOTECHNICAL DATA REPORT (“GDR”).   

NO CHANGE 

4.4.  EASEMENT DOCUMENTS.   

NO CHANGE 

 

Task 5.  Permitting & Stakeholders 

The Professional shall coordinate with the following stakeholders/agencies as described herein. 

5.1. NO CHANGE   
 

5.2. The CoNB. The Professional shall prepare and submit separate permit applications for Phase 

I (Site 2) and Phase II (Sites 3 and 4) to the CoNB through the CoNB permitting portal to 

obtain permits for: 

5.2.1. public infrastructure; 

5.2.2. floodplain (Phase I only); and 

5.2.3. traffic control. 

5.3 Section 5.3 was inadvertently omitted in the Original Agreement and both Section 5.3 and 

subsection 5.3.4 have been intentionally omitted in this First Amendment.  

5.4 REMOVED  

5.5 NO CHANGE  

5.6 DELIVERABLES.  The Professional shall produce the following: 

5.6.1  a US Army Corps of Engineers (“USACE”) Section 404 permit application, if 

needed – one (1) electronic copy;  

5.6.2  For Phase I (Site 2) and Phase II (Sites 3 and 4) – a CoNB Public Infrastructure, 

floodplain, and a traffic control permit application - one (1) electronic copy  

5.6.3  REMOVED (previously numbered as subsection 5.4.3) 
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5.6.4  a TxDOT Utility Installation Request (“UIR”) application – one (1) copy; and 

5.6.5  The Professional shall provide all deliverables to NBU within one week of 

completion.  

Task 6.  Bid Phase Services 

Upon completion of the final design, the Professional shall perform separate bid phase services for 

Phase I (Site 2) (Items 6.1 through 6.5) and Phase II (Sites 3 and 4) (Items 6.6 through 6.10) 

described herein.  

Phase I (Site 2) 

6.1. NO CHANGE 

6.2. NO CHANGE 

6.3. NO CHANGE 

6.4. NO CHANGE  
 
 

6.5. NO CHANGE 

Phase II (Sites 3 and 4) 

6.6. PREBID CONFERENCE.  The Professional shall attend one (1) pre-bid conference to be 

administered by the NBU Purchasing Department. The Professional shall assist NBU with 

preparation of the agenda one (1) day prior to the conference, provide NBU with meeting notes 

within one (1) week after the conference, and coordinate conference responses with NBU.  

Written responses to issues identified at the pre-bid conference shall be in the form of addenda 

issued after the conference. 

6.7. INTERPRET BID DOCUMENTS.  The Professional shall assist NBU’s Project Manager with 

responding to questions and interpreting bid documents. NBU Purchasing Department shall 

prepare any addenda resulting from such questions. 

6.8. BID EVALUATION.  The Professional shall attend one (1) bid-opening conference to be 

administered by NBU’s Purchasing Department. The Professional shall assist NBU in 

analyzing the bids received for the Project, which includes researching contractor 

qualifications and references. The Professional shall recommend award of contract or other 

actions as appropriate to be taken by NBU in the form of a letter of recommendation. 

6.9. CONFORMED CONSTRUCTION DOCUMENTS.  The Professional shall conform the 
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construction documents by incorporating all addenda items into the plans and specifications. 
 
 

6.10. DELIVERABLES.  The Professional shall provide the following: 

6.10.1 addenda - one (1) PDF electronic copy of each; 

6.10.2 letter of recommendation - one (1) electronic copy; and 

6.10.3 conformed construction documents - one (1) PDF electronic copy and 3 hard copies 

will be submitted at a 22” x 34” size. 

Task 7. Construction Phase Services 

Upon completion of the bid phase services, the Professional shall perform the construction phase 

administration services for Phase I (Site 2) (Items 7.1 through 7.7) and Phase II (Sites 3 and 4) 

(Items 7.8 through 7.14) described herein. 

Phase I (Site 2) 

7.1. MEETINGS AND SITE VISITS.  The Professional shall provide the following services for 

meetings and site visits: 

7.1.1. NO CHANGE  

7.1.2. NO CHANGE  

7.1.3. attend up to a total of 20 bi-weekly construction progress meetings. The Professional 

shall prepare agenda via email one (1) day prior to meeting, record and distribute 

meeting minutes via email within one (1) week of meeting to the NBU Project Manager 

and the contractor via email;  

7.1.4. attend up to a total of ten (10) monthly site visits during construction of the Project to 

observe the progress of the work and to determine if the work is proceeding in general 

accordance with the contract documents. The Professional shall prepare and provide 

NBU with electronic observation reports via email for each site visit and notify NBU 

of any non-conforming work performed by the contractor observed on the site visits; 

7.1.5. NO CHANGE  

7.1.6. NO CHANGE 
 

7.2. SUBMITTAL MANAGEMENT.  NO CHANGE  

7.2.1. SUBMITTAL REVIEW.   

NO CHANGE 

7.3. CHANGE ORDERS.  NO CHANGE  
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7.4. INTERPRET DRAWINGS AND SPECIFICATIONS.  NO CHANGE  

7.5.  PAY ESTIMATES.  NO CHANGE 
  

7.6.  CLOSE-OUT DOCUMENTS.  NO CHANGE 

7.7.  DELIVERABLES.  The Professional shall provide the following deliverables to NBU: 

7.7.1. NO CHANGE  

7.7.2. NO CHANGE 

7.7.3. NO CHANGE  

7.7.4. The Professional shall provide all deliverables to NBU within one week of completion.  

 

Phase II (Sites 3 and 4) 

7.8. MEETINGS AND SITE VISITS.  The Professional shall provide the following services for 

meetings and site visits: 

7.8.1. assist NBU in conducting one (1) pre-construction conference with the construction 

contractor and prepare and provide agenda via email one (1) day prior to the 

conference, record and distribute to NBU meeting minutes via email within one (1) 

week after the conference, and coordinate conference responses with NBU; 

7.8.2. conduct one (1) construction document control workshop for the contractor; 

7.8.3. attend up to a total of 24 bi-weekly construction progress meetings. The Professional 

shall prepare agenda via email one (1) day prior to meeting, record and distribute 

meeting minutes via email within one (1) week of meeting to the NBU Project Manager 

and the contractor via email;  

7.8.4. attend up to a total of 11 monthly site visits during construction of the Project to observe 

the progress of the work and to determine if the work is proceeding in general 

accordance with the contract documents. The Professional shall prepare and provide 

NBU with electronic observation reports via email for each site visit and notify NBU 

of any non-conforming work performed by the contractor observed on the site visits; 

7.8.5. conduct with NBU’s representatives one (1) substantial completion observation and 

punch list reviews of the Project for conformance with the design concept of the Project 

and compliance with the construction contract documents.  The Professional shall 

prepare a list of deficiencies to be corrected by the contractors before recommendation 

of final payment;  
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7.8.6. conduct one (1) final completion observation of the Project for conformance with the 

design concept of the Project and compliance with the construction contract documents.  

The Professional shall prepare final completion reports and make recommendation of 

final payment. 
 

7.9. SUBMITTAL MANAGEMENT. The Professional shall use FNiManager, a document 

management system for construction documents.  The Professional shall monitor the 

processing of contractor’s submittals, provide for filing and retrieval of Project documentation, 

and verify that the contractor is sending and processing submittals in accordance with the 

schedules.  The Professional shall produce monthly reports and submit a pdf version to the 

NBU Project Manager via email indicating the status of all submittals in the review process. 

7.9.1. SUBMITTAL REVIEW.  The Professional shall review all contractor submittals for 

compliance with the design concepts to include the following: 

7.9.1.1 shop drawings (up to 10);  

7.9.1.2 record data (up to 1); 

7.9.1.3 requests for information (up to 5);  

7.9.1.4 schedules (up to 5);  

7.9.1.5 certified test reports (up to 5); and  

7.9.1.6 miscellaneous submittals (up to 5).  

7.10. CHANGE ORDERS. The Professional shall manage the field/change order documents, 

requests for proposals, and contractor claim process for the Project as described herein.  

7.10.1. The Professional shall establish procedures and document construction changes 

required to implement modifications to the Project.  

7.10.2. The Professional shall process contract modifications and negotiate with the 

contractor at NBU’s Project Manager’s direction to determine the cost and time 

impacts of these changes. 

7.10.3. The Professional shall prepare field/change order documentation for up to ten (10) 

field orders for minor alterations and up to five (5) change orders. 

7.10.4. The Professional shall evaluate notices of contractor claims and make initial 

recommendations to NBU on the merit and value of the claim based on information 
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submitted by the contractor or available Project documentation. The Professional 

shall negotiate a settlement value with the contractor at NBU’s direction.   
 

7.11.  INTERPRET DRAWINGS AND SPECIFICATIONS. The Professional shall interpret the 

drawings and specifications for NBU and the contractor during the course of construction 

per the schedule assumed herein. 

7.12.  PAY ESTIMATES. The Professional and NBU’s Project Manager shall review and 

comment on monthly and final estimates for payment to the contractor pursuant to the general 

conditions of the construction contract during the course of the construction project per the 

schedule assumed herein. 
  

7.13.  CLOSE-OUT DOCUMENTS 

7.13.1. RECORD DRAWINGS.  The Professional shall prepare the record drawings based 

on the revised redline construction drawings and information furnished by the 

construction contractor reflecting changes in the Project made during construction.  

The Professional shall prepare one (1) set of record drawings at the completion of 

the Project and submit to the NBU Project Manager as a PDF via email within 60 

days of final completion.  

7.13.2. ASSET INFORMATION.  The Professional shall prepare a memorandum that 

provides the asset information for all new and abandoned pipelines and above grade 

appurtenances for insurance purposes within 30 days after substantial completion. 

7.13.3. ADDITION/RETIREMENT FORMS.  The Professional shall prepare addition and 

retirement forms for all new and abandoned pipelines and above grade 

appurtenances within 30 days after substantial completion. 
 

7.14.  DELIVERABLES.  The Professional shall provide the following deliverables to NBU:  

7.14.1. project site visit memos and construction progress meeting minutes;  

7.14.2. one (1) PDF electronic copy of record drawings plans and specifications and at least 

one (1) georeferenced .dwg file of record drawings plans in accordance with NBU 

standards, with features adjusted to the location of GPS points collected in the field 

by the contractor; and 

7.14.3. one (1) PDF electronic copy of Asset Information memorandum. 

7.14.4. The Professional shall provide all deliverables to NBU within one (1) week of 

completion.  
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SUPPLEMENTAL SERVICES 

NO CHANGE  

 

TIME OF COMPLETION 

The Professional is authorized to commence work on the Services upon execution of this 
Agreement and agrees to complete these Services in accordance with the schedule below. 

 
Table 1 

Project Milestones Start Date End Date 
Notice to Proceed  No Change No Change 
Task 1 – Project Management No Change August 30, 2024 
Task 2 – Preliminary Engineering Phase  No Change April 30, 2024 
Task 3 – Final Design Phase No Change June 30, 2024 
Task 4 – Field Services No Change March 31, 2024 
Task 5 – Permitting and Stakeholders July 1, 2024 August 30, 2024 
Task 6 – Bid Phase Services September 1, 2024 October 31, 2024 
Task 7 – Construction Phase Services  January 1, 2025 May 30, 2026 
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Figure 1 
 

Site 1 Removed 
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A-15 
 

 
Figure 1 

 
 

Site 2 
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Figure 1 
 

Site 3 
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Figure 1 

 
Site 4 
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B-1 
 

 Exhibit B  

 
Compensation 

 
NBU agrees to pay the Professional for the Services and the Supplemental Services rendered 
under this Agreement in accordance with the tables below and made part of this Agreement. 
 

Services 
NBU shall pay the Professional for the Services rendered under this Agreement in an amount 
not to exceed $1,066,118. 

 
Services Cost Breakdown   

Task Original 
Agreement 

First 
Amendment 

Total Cost 

Task 1:  Project Management $34,000 $29,650 $63,650 
Task 2:  Preliminary Engineering Phase $154,370 $41,480 $195,850 
Task 3:  Final Design Phase $218,890 $69,488 $288,378 
Task 4:  Field Services $210,320 $26,570 $236,890 
Task 5:  Permitting and Stakeholders $45,840 $4,120 $49,960 
Task 6:  Bid Phase Services $10,200 $10,200 $20,400 
Task 7:  Construction Phase Services $115,000 $95,990 $210,990 

Total $788,620 $277,498 $1,066,118 
 
Supplemental Services 
 

NBU shall pay the Professional for the Supplemental Services performed throughout the term 
of this Agreement in an amount not to exceed $75,000; provided, however, that NBU must 
provide written approval in the form of a supplemental agreement prior to the Professional 
performing the Supplemental Services. 
 

Supplemental Services Original 
Agreement 

First 
Amendment 

Balance 

Supplemental Services $75,000 $0 $75,000 
Total $75,000 $0 $75,000 
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Meeting Date: June 27, 2024 Agenda Type: Consent Items for Action 

    

From: Adam Willard, P.E. Reviewed by: Michael Short, P.E. 

 Chief Engineer of Water 

Systems 

 Director of Water Services and 

Compliance 

Submitted by: Michael Short, P.E. Approved by: Ryan Kelso 

 Director of Water Services 

and Compliance 
 Chief Executive Officer 

RECOMMENDED ACTION: Authorize CEO or His Designee to Negotiate and Execute a Second 

Amendment to the Professional Services Agreement with Arcadis 

U.S. Inc. for the Design of the NBU Surface Water Treatment Plant 

Expansion Project 

 
  

 

BACKGROUND 

 

On February 3, 2020, the New Braunfels Utilities (“NBU”) Board of Trustees approved a Professional 

Services Agreement (the “Agreement”) with Arcadis U.S. Inc., (“Arcadis”) for professional engineering 

services for the NBU Surface Water Treatment Plant Expansion Project (the “Project”). On December 4, 

2020 NBU approved a Professional Services Contract Amendment (the “First Amendment”) for project 

management services, assistance with the TWDB loan application services, coagulant jar testing services, 

and waste water lift station design and construction services.  

 

Upon completion of final design tasks, NBU placed the Project on hold. NBU now desires to move 

forward with the Project to meet increasing customer water system demands. As a result, NBU staff 

requests that the Board approve the Second Amendment to the Agreement (the “Second Amendment”), 

which includes additional final design phase services and additional Supplemental Services not 

contemplated in the Agreement. 

 

This item is being presented to the Board because it modifies the Agreement beyond the parameters the 

Board previously approved.   

 

Upon completion of the final design, NBU staff plans to begin construction in 2026 and complete 

construction in 2029.  
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FINANCIAL IMPACT 

The total financial impact of the Second Amendment is $3,112,200.00.  The total contract amount for the 

Agreement, First Amendment, and Second Amendment with Arcadis for the Project is $8,332,000.00, 

including Supplemental Services.  The Project is budgeted within the Fiscal Year 2024 through Fiscal 

Year 2028 NBU Board approved Capital Improvements Projects Budget. 

LINK TO STRATEGIC PLAN 

Customers and Community 

Stewardship 

EXHIBITS 

1. Second Amendment to the Professional Services Agreement with Arcadis 
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SECOND AMENDMENT TO PROFESSIONAL SERVICES AGREEMENT 
(SURFACE WATER TREATMENT PLANT EXPANSION PROJECT) 

 
This SECOND AMENDMENT TO PROFESSIONAL SERVICES AGREEMENT (the “Second 

Amendment”) is made and entered into by and between NEW BRAUNFELS UTILITIES, a Texas 
municipally owned utility (“NBU”), and ARCADIS U.S., INC., a Delaware corporation authorized 
to transact business in the State of Texas (the “Professional”) (collectively, “the Parties”).  

 
RECITALS 

 
WHEREAS, NBU and the Professional entered into a Professional Services Agreement 

dated February 3, 2020 (the “Original Agreement”), for professional engineering services (the 
“Original Services”) for the construction of the Surface Water Treatment Plant Expansion Project 
(the “Project”); 

 
 WHEREAS, NBU and the Professional included Additional Services in the Agreement 

for Project specific professional engineering services contemplated by Chapter 2254 of the Texas 
Government Code (the “Supplemental Services”), whereby NBU and the Professional could agree 
in writing to engage such Supplemental Services at a later date, if needed, in an amount not to 
exceed $500,000; 

 
WHEREAS, the Parties entered into the First Amendment to the Original Agreement on 

December 4, 2020, to (i) engage certain Supplemental Services defined in Exhibit A, Task 9, (ii) 
authorize the related compensation, and (iii) define a time of completion for the Supplemental 
Services (the “First Amendment” and, together with the Original Agreement, the “Agreement”); 

 
WHEREAS, NBU now requires additional final design and permitting services and 

construction administration services (the “New Services, and together with the Original Services, 
the “Services”) as more specifically described in Exhibit A attached hereto; 

 
WHEREAS, the New Services require an increase in the compensation to the Professional 

and an extension of the completion date to May 31, 2029; 
 
WHEREAS, NBU has also identified a need to increase funding for the Supplemental 

Services to pay for additional engineering specific services not presently contemplated in the 
Agreement but likely to arise due to the complexity of the Project;  

 
WHEREAS, the Agreement requires NBU and the Professional to agree in writing to 

amend or modify the Agreement; and  
 
WHEREAS, NBU and the Professional desire to amend the Agreement to (i) add the New 

Services; (ii) authorize the related compensation for the New Services; (iii) increase the funding 
for the Supplemental Services; and (iv) extend the Project completion date to May 31, 2029. 
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NOW THEREFORE, in consideration of the foregoing promises and for other good and 
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties 
agree as follows: 

 
AGREEMENT 

 
Section 1.   Amendment to Exhibit A.  Exhibit A to the Agreement is hereby amended, in part, 
as described by Exhibit A to this Second Amendment as of the effective date of this Second 
Amendment. 
 
Section 2.   Amendment to Exhibit B.  Exhibit B to the Agreement is hereby deleted in its 
entirety and replaced by Exhibit B to this Second Amendment as of the effective date of this 
Second Amendment. 
 
Section 3.  Remaining Terms.  Except as stated herein, all other terms and conditions of the 
Agreement remain in full force and effect.   
 
Section 4.   Entire Agreement.  This Second Amendment, together with the Agreement, sets 
forth the entire understanding of NBU and the Professional and supersedes all prior agreements 
and understandings, whether written or oral, with respect to the subject matter hereof. 
 
Section 5.   Binding Effect.  This Second Amendment will extend to and be binding upon NBU 
and the Professional and their respective successors and permitted assigns.   
 
Section 6.   Severability.  If any term or provision of this Second Amendment is held to be 
invalid, illegal, or unenforceable in any respect under applicable law, the legality, validity or 
enforceability of the remaining terms or provisions of this Second Amendment shall not be 
affected thereby, and this Second Amendment shall be construed as if such invalid, illegal, or 
unenforceable provision had never been contained herein. 
 
Section 7.   Governing Law.  This Second Amendment shall be governed by and construed in 
accordance with the laws of the State of Texas.  
 
 

(The remainder of this page intentionally left blank) 
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IN WITNESS WHEREOF, the Parties hereto, upon lawful approval and authority, have executed 
this Second Amendment on this the         day of                        , 2024.   

NBU: 

NEW BRAUNFELS UTILITIES, 
a Texas municipally owned utility 

By:_______________________ 
Name:  Ryan Kelso  
Title:    Chief Executive Officer 

THE PROFESSIONAL: 

ARCADIS U.S., INC. 
a Delaware corporation authorized to transact 
business in the State of Texas 

By: ___________________________ 
Name: Charles Schoening 
Title: Principal-in-Charge 
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Exhibit A 
 

Services 
 

NO CHANGE 
Task 1. Alternatives Evaluation 
NO CHANGE 
Task 2. Master Plan Development 
NO CHANGE 
Task 3. Raw Water Pump Station Emergency Action Plan 
NO CHANGE 
Task 4. Preliminary Design 
NO CHANGE 
Task 5. Final Design and Permitting 

5.1  NO CHANGE 
5.2  NO CHANGE 
5.3  NO CHANGE 
5.4  NO CHANGE 
5.5  NO CHANGE 
5.6  NO CHANGE 
5.7  NO CHANGE 

5.7.1 NO CHANGE 
5.7.2 NO CHANGE 
5.7.3 NO CHANGE 
5.7.4 NO CHANGE 
5.7.5 NO CHANGE 
5.7.6 NO CHANGE 
5.7.7 The Professional shall review the 100% design including drawings, 

specifications, and Opinion of Probable Cost (“OPCC”), and review the 
codes for any changes. The Professional shall update the drawings, and 
specifications as per the latest codes, and update the OPCC.   

5.8  NO CHANGE 
5.8.1  NO CHANGE 
5.8.2  NO CHANGE 
5.8.3  NO CHANGE 
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5.8.4  The Professional shall re-establish contact with permitting agencies, 
prepare permitting sets and necessary applications, submit, track, and 
respond to comments as required to obtain permits.  

5.9  The Professional shall update the 100% design drawings and specifications, OPCC, 
to include the following: 

5.9.1 pump building sanitary drain installation; 
5.9.2 install climate control to high-service pump building; 
5.9.3 improve ventilation at chemical buildings; 
5.9.4 addition of variable-frequency drive to high service pumps No. 3 and No. 

4;  
5.9.5 redesign of Crane in filter pipe gallery and decant; 
5.9.6 raise gearbox for decant basin drive; 
5.9.7 add two (2) discharge pressure transducers. 
5.9.8 SCADA architecture modifications and design updates, incorporating 

comments received on the existing 100% design documents;  
5.9.9 raw water pump station evaluation and submersible pump options updates; 

and 
5.9.10 emergency preparedness plan required – backup power generator.  

 
Task 6. Bidding Phase Service 
NO CHANGE 
 
Task 7. Construction Administration 

7.1  NO CHANGE 
7.2 The Professional shall provide a resident project representative (“RPR”) for twenty-

five (25) hours per week for a total duration of one hundred four (104) weeks. The 
Professional’s instrumentation and control engineers shall witness factory testing of 
hardware, software, and provide feedback to vendors/integrators to meet the 2024 
SCADA standards identified in Section 5.9.  

7.2.1 NO CHANGE 
7.2.1.1 NO CHANGE 
7.2.1.2 NO CHANGE 
7.2.1.3 The Professional shall engage a subcontractor to perform all special 

inspections required to comply with International Building Code 
adopted by City of New Braunfels.  

7.2.2  NO CHANGE 
7.2.3  NO CHANGE 
7.2.4  NO CHANGE 
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7.2.5 NO CHANGE 
7.2.6 NO CHANGE 
7.2.7 NO CHANGE 
7.2.8 NO CHANGE 
7.2.9 NO CHANGE 
7.2.10  NO CHANGE 
7.2.11  NO CHANGE 
7.2.12  NO CHANGE 

7.2.13  NO CHANGE 

7.2.14  NO CHANGE 

7.3 NO CHANGE 
7.4 NO CHANGE 
7.5 NO CHANGE 
7.6 NO CHANGE 
7.7 NO CHANGE 
7.8 NO CHANGE 
7.9 NO CHANGE 
7.10  NO CHANGE 
7.11  NO CHANGE 
7.12  NO CHANGE 
7.13  NO CHANGE 
7.14 The Professional shall provide on-site construction inspection (one inspector, forty 

(40) hours per week) for a duration of one hundred four (104) weeks under the
direction of RPR.

Task 8. Startup, Commissioning, and Performance Evaluation 
NO CHANGE 
Task 9. Additional Services 
NO CHANGE 
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Schedule 

Milestone Start Date End Date 

Task 1 - Alternatives Identification Workshop NO CHANGE NO CHANGE 

Task 1- Alternatives Evaluation Workshop NO CHANGE NO CHANGE 

Task 2 - Draft Master Plan Document NO CHANGE NO CHANGE 

Task 2 - Review Workshop NO CHANGE NO CHANGE 

Task 3 - Raw Water Pump Station Emergency Action 
Plan Contract Documents 

NO CHANGE NO CHANGE 

Task 3 - Raw Water Pump Station Emergency Action 
Plan Workshop 

NO CHANGE NO CHANGE 

Task 4 – 30 Percent Design Submittal NO CHANGE NO CHANGE 

Task 4 – 30 Percent Design Workshop NO CHANGE NO CHANGE 

Task 4 – TCEQ Meeting NO CHANGE NO CHANGE 

Task 2 – Final Master Plan Document NO CHANGE NO CHANGE 

Task 5 – 60 Percent Design Submittal NO CHANGE NO CHANGE 

Task 5 – 60 Percent Design Workshop NO CHANGE NO CHANGE 

Task 5 – 90 Percent Design Submittal NO CHANGE NO CHANGE 

Task 5 – 90 Percent Design Workshop NO CHANGE NO CHANGE 

Task 5 – 100 Percent Design Notice to Proceed (NTP) August 1, 2024  

Task 5 – 100 Percent Design Submittal August 1, 2024 September 9, 
2025 

Task 6 – Bidding Phase Services September 9, 2025 September 1, 
2026 

Task 7 – Construction Completion September 5, 2026 January 17, 
2029 

Task 7 – Record Drawings Submittal January 17, 2029 March 30, 2029 
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Task 8 – Startup and Commissioning January 18, 2029 February 28, 
2029 

Task 8 – Performance Monitoring Completion March 1, 2029 May 31, 2029 

Task 9 – Additional Services  NO CHANGE  NO CHANGE 
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Exhibit B  
 

Compensation 
 
NBU shall pay the Professional for the Services and Supplemental Services rendered under this 
Second Amendment in accordance with the tables below and made part of this Agreement. 
 
Services 
 
NBU shall pay the Professional for the Services during the term of this Agreement in an amount 
not to exceed $7,632,000.  
 
 

Services Cost Breakdown 

Task Original 
Agreement 

First 
Amendment  

Second 
Amendment  Total 

Task 1.   Alternatives Evaluation  $103,100 $0 $0 $103,100 
Task 2.   Master Plan Development  $64,300 $0 $0 $64,300 
Task 3.   SWTP Raw Water Pump 
Station Emergency Action Plan $87,600 $0 $0 $87,600 
Task 4.   Preliminary Design $853,200 $0 $0 $853,200 
Task 5.   Final Design and 
Permitting $1,716,400 $0 $946,200 $2,662,600 
Task 6.   Bidding Phase Services $98,700 $0 $24,100 $122,800 
Task 7.   Construction 
Administration $1,493,000 $0 $1,876,800 $3,369,800 
Task 8.   Startup, Commissioning, 
and Performance Evaluation $303,500 $0 $65,100 $368,600 

Services Total $4,719,800 $0 $2,912,200 $7,632,000 
 
 
Supplemental Services  
 
NBU shall pay the Professional for the Supplemental Services in an amount not to exceed 
$700,000, as modified below; provided, however, that NBU must provide written approval in the 
form of a supplemental services agreement or contract amendment, as appropriate, prior to the 
Professional performing the Supplemental Services. 
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Supplemental Services Cost Breakdown 
 

 

Task 
Original 

Agreement 
First 

Amendment 
Second 

Amendment 
Balance 

Board Approved Sums 
for Supplemental 
Services 

$500,000 $0 $200,000 
 

$700,000 
 

Task 9.1. Project 
Management 

 ($10,000) $0 ($10,000) 

Task 9.2. TWDB Loan 
Application 

 ($74,000) $0 ($74,000) 

Task 9.3.  Coagulant Jar 
Testing 

 ($37,000) $0 ($37,000) 

Task 9.4. WWLS 
Design and 
Construction 

 ($268,000) $0 ($268,000) 

 
Total 

 
$500,000 

 
($389,000) 

 
$200,000 

 
$311,000 
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Meeting Date: June 27, 2024 Agenda Type: Consent Items for Action 

    

From: Adam Willard, P.E. Reviewed by: Michael Short, P.E. 

 Chief Engineer of Water 

Systems 

 Director of Water Services and 

Compliance 

Submitted by: Michael Short, P.E. Approved by: Ryan Kelso 

 Director of Water Services 

and Compliance 
 Chief Executive Officer 

RECOMMENDED ACTION: Authorize CEO or His Designee to Negotiate and Execute a Fifth 

Amendment to the Work Authorization with Quiddity Engineering, 

LLC, for the Design of the Kuehler Water Reclamation Facility 

Expansion Project 

 
  

 

BACKGROUND 

 

On December 10, 2010, the New Braunfels Utilities (“NBU”) Board of Trustees approved a Professional 

Services Agreement (the “Agreement”) with Jones and Carter, Inc. (“Jones and Carter”) for professional 

engineering services for the North and South Kuehler Wastewater Treatment Plant (“WWTP”) (the 

“Project”).  On December 15, 2017, a Work Authorization (the “12/15/17 WA”) was executed, which 

included services for North and South Kuehler WWTP Expansion, South Kuehler WWTP Major Permit 

Amendment, North and South Kuehler WWTP Rehabilitation, and South Kuehler SK-20 

Relocation/Expansion. A supplement to the 12/15/17 WA was approved by the Board on February 27, 

2020 (the “Supplement to WA”), amended on November 5, 2020 (the “First Amendment to WA”), 

amended on March 8, 2021 (the “Second Amendment to WA”), amended on January 6, 2023 (the “Third 

Amendment to WA”), and amended on May 23, 2023 (the “Fourth Amendment to WA”). 

 

The First Amendment to WA split the Project into three (3) construction design packages, including (i) 

the North and South Kuehler WWTP Expansion Project, (ii) the North and South Kuehler WWTP 

Rehabilitation Project, and (iii) the North and South Kuehler WWTP Access Road Project. As a result of 

this split, several services included in the 12/15/17 WA were no longer needed. 

 

The Second Amendment to WA removed all services no longer needed from the First Amendment to WA. 

The Third Amendment to WA rescinded all remaining work from the North and South Kuehler WWTP 

Expansion Project. The Third Amendment to WA was not previously presented to the Board, and staff 

requested that the Board ratify the Third Amendment to the WA on May 23, 2023. Before execution of 

the Third Amendment to WA, Jones and Carter changed its name to Quiddity Engineering, LLC 

(“Quiddity”). 
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The Fourth Amendment to WA included improvements for the treatment units and equipment planned to 

be decommissioned in the Expansion to extend their service life to enable the WWTP, now referred to as 

Water Reclamation Facility (“WRF”), to remain in compliance with NBU’s treatment permit. 

 

The design of the North & South Kuehler Wastewater Treatment Plant Rehabilitation (“WWTP”) was 

completed, and approval received from the TCEQ and partial approvals from the City of New Braunfels 

permitting. Due to decreasing flows and budget constraints, NBU elected to reduce the scope, modify the 

design concept for the rehabilitation, and modify the design to include certain scope items as bid alternates 

to provide NBU with bid award flexibility to align with budget for the North & South Kuehler WWTP 

Rehabilitation.  

 

As a result, NBU staff requests the Board approve the Fifth Amendment to the Agreement (the “Fifth 

Amendment”), which modifies the design to remove the proposed preliminary treatment unit, elevated 

flow splitter, pipe bridge that crosses the North Tributary, and various other items; adds to the design to 

rehabilitate the existing influent headworks, influent screens, and membrane thickener (“MBT”) screens, 

and rehabilitate the existing gas chemical feed rooms to be compliant with current TCEQ Chapter 217 

design criteria; redesigns various remaining items impacted by the changes; prepares an updated drainage 

model and analysis for the North Tributary for floodplain impact assessment and to comply with updated 

City of New Braunfels criteria; and resubmits for agency approvals for the revised project design scope. 

 

This item is being presented to the Board because it modifies the Agreement beyond the parameters the 

Board previously approved.   

 

Upon completion of the final design, NBU staff will solicit a construction contract and bring the 

construction contract to the Board for approval in October 2025. NBU staff plans to begin construction in 

2026. 

FINANCIAL IMPACT 

The total financial impact for the Fifth Amendment is $1,162,000.00. The total contract amount for the 

Agreement, First Amendment, Second Amendment, Third Amendment, Fourth Amendment, and Fifth 

Amendment with Quiddity for the Project is $5,846,000.  The Project is budgeted within the Fiscal Year 

2017 through Fiscal Year 2027 NBU Board approved Capital Improvements Projects Budget. 

LINK TO STRATEGIC PLAN 

Customers and Community 

Stewardship 

EXHIBITS 

1. Fifth Amendment to the Professional Services Agreement with Quiddity. 
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FIFTH AMENDMENT TO WORK AUTHORIZATION (“WA”) 

PROJECT NAME: NORTH & SOUTH KUEHLER WASTEWATER TREATMENT PLANT  
EXPANSION (the “Project”) 
 

TASK REQUEST: North and South Kuehler Wastewater Treatment Plant Expansion – Scope Change 
and Redesign for Decreased Flows 

DATE ISSUED:  April __, 2024 

CLIENT:   New Braunfels Utilities (“NBU”) 
ENGINEER:  Quiddity Engineering, LLC (“QE”) 
 
CONTRACT:  EP10-075 
QE JOB NO.:  05487-0005-00 
 
This Fifth Amendment to WA amends the Work Authorization dated November 6, 2017, between NBU 
and QE (the “12/15/17 WA”), which was supplemented on through Board action on February 27, 2020 
(the “Supplement to WA”), amended on  November 5, 2020 (the “First Amendment to WA”), amended 
on March 8, 2021 (the “Second Amendment to WA”), amended on January 6, 2023 (the “Third 
Amendment to WA”), and amended on May 25, 2023 (the “Fourth Amendment to WA”). The 12/15/17 
WA, together with the Supplement to WA, the First Amendment to WA, the Second Amendment to WA, 
the Third Amendment to WA, and the Fourth Amendment to WA was issued under the Professional 
Services Agreement (“PSA”) dated December 10, 2010, between NBU and Jones & Carter, Inc. (now known 
as Quiddity Engineering, LLC, and all terms and provisions set forth therein. Except as stated herein, all 
other terms and conditions of the PSA remain in full force and effect. 

 
Scope Description: 

The design of the North & South Kuehler Wastewater Treatment Plant Rehabilitation(“WWTP”) was 
completed, and approval received from the TCEQ and partial approvals from the City of New Braunfels 
permitting. Due to decreasing flows and budget constraints, NBU elected to reduce the scope, modify the 
design concept for the rehabilitation, and modify the design to include certain scope items as bid 
alternates to provide NBU with bid award flexibility to align with budget for the North & South Kuehler 
WWTP Rehabilitation. This Fifth Amendment to WA modifies the 12/15/17 WA and Fourth Amendment 
to add the following tasks: (i) modify the design to remove the proposed preliminary treatment unit from 
the design including the screening area, aerated grit chambers, grit removal system including the 
screenings garage, lift station, and influent junction box; (ii) modify the design to remove the proposed 
odor control system for the preliminary treatment unit from the design; (iii) modify the design to remove 
the preliminary treatment unit fat, oils, and grease (“FOG”) removal system; (iv) modify the design to 
remove the electrical building and all electrical gear for the preliminary treatment unit from the design; 
(v) modify the design to remove the proposed elevated flow splitter from the design; (vi) modify the design 
to remove the proposed pipe bridge that crosses the North Tributary from the design; (vii) modify the 
design to remove the sludge dewatering box station from the design; (viii) modify the design to remove 
the North Kuehler WWTP drain return pumps from the design; (ix) modify the design to make a bid 
alternate and to design an alternate concept to replace the South Kuehler WWTP non-potable water 
(“NPW”) pump system; (x) as a bid alternate, modify the design to remove the proposed hydropneumatic 
tank at South Kuehler from the design; (xi) modify the design to replace the screens and screenings 
conveyor at the existing headworks at the North Kuehler WWTP; (xii) modify the design to include 
modifying the existing concrete screenings channel structure at the North Kuehler WWTP to lower the 
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floor, as needed, to accommodate the new screen and changing hydraulics as a result of NBU’s SK-20 
project (not part of this authorization); (xiii) modify the design to replace the screens and screenings 
conveyor at the existing headworks at the South Kuehler WWTP; (xiv) modify the design to include 
modifying the existing concrete structure at the South Kuehler WWTP to lower the floor, as needed, to 
accommodate the new screen and changing hydraulics as result of NBU’s SK-20 project (not part of this 
authorization); (xv) modify the design to retain the existing storage buildings at the South Kuehler WWTP; 
(xvi) modify the design to include the replacement of the NPW system hydropneumatic tank (“HPT”) at 
North Kuehler WWTP; (xvii) modify the design to include modifying the existing chlorine and sulfur dioxide 
feed rooms at the North Kuehler WWTP to install a ventilation system compliant with current TCEQ 
Chapter 217 design criteria; (xviii) modify the design to include modifying the existing chlorine and sulfur 
dioxide feed rooms at the South Kuehler WWTP to install a ventilation system compliant with current 
TCEQ Chapter 217 design criteria; (xix) modify the design to remove and replace the existing helical screw 
screen at the South Kuehler membrane thickeners (“MBTs”) and; (xx) modify the design to remove and 
replace the existing step screens at the North Kuehler MBTs and digester; (xxi) as a bid alternate, modify 
the design to include the replacement of the existing South Kuehler MBTs and replacement with ceramic 
MBTs including replacement of the permeate pumping system; (xxii) as a bid alternate, modify the design 
to include replacement of the existing North Kuehler MBTs and replacement with ceramic MBTs including 
replacement of the permeate pumping system; (xxiii) modify the design to allow for alternate 
manufacturers for the electrical gear and VFDs for the North Kuehler WWTP; (xxiv) modify the design to 
allow for alternate manufacturers for the electrical gear and VFDs for the South Kuehler WWTP; (xxv) 
redesign of the influent sanitary sewer at South Kuehler WWTP to connect to the existing headworks in 
lieu of the currently proposed headworks to be removed; (xxvi) redesign the proposed yard piping 
arrangement and elevations at both North and South Kuehler WWTPs to accommodate the removal and 
modified process units noted above; (xxvii) redesign of site paving to accommodate site changes at both 
North and South Kuehler WWTPs for the removal and modified process units noted above; (xxviii) 
redesign of site drainage at both North and South Kuehler WWTPs to accommodate the removal and 
modifications of the process units noted above; (xxix) prepare a new, updated drainage model and 
analysis for the North Tributary for floodplain impact assessment and to comply with updated City of New 
Braunfels criteria; (xxx) modify the design to make the replacement of the existing aeration basin air 
delivery system, the existing the process blowers, and related blower electrical and controls modifications 
at the Noth Kuehler WWTP a bid alternate; (xxxi) modify the design to make the replacement of the 
existing digester and membrane thickener blowers, and related blower electrical and controls 
modifications at the North Kuehler WWTP a bid alternate; (xxxii) modify the design to make the 
replacement of the existing digester and membrane thickener blowers, and related blower electrical and 
controls modifications at the South Kuehler WWTP a bid alternate; and (xxxiii) resubmit for agency 
approvals for the revised project design scope. Detailed scope descriptions of these improvements are 
noted as follows: 

I. Removal of Preliminary Treatment Unit: Removal from the design of the entire preliminary 
treatment unit structure (screenings, grit removal and lift station) including all equipment, gates, 
piping, valves, instruments, panels, conduit, wire, and other miscellaneous items; concrete 
masonry unit (“CMU”) screenings garage; the upstream influent junction box including all gates, 
piping, instruments, conduit, and wire, and all surrounding paving. This effort includes removal 
of certain plan sheets and technical specifications and modifications to remaining plan sheets 
and technical specifications. 
 

II. Removal of Preliminary Treatment Unit Odor Control System: Removal from the design of the 
entire preliminary treatment unit odor control system including the slab structure, equipment, 
piping, valves, instruments, panels, conduit, wire, and other miscellaneous items. This effort 
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includes removal of certain plan sheets and technical specifications and modifications to 
remaining plan sheets and technical specifications. 
 

III. Removal of Preliminary Treatment Unit FOG Removal System: Removal from the design of a wet 
well mixer and blower at the proposed preliminary process unit to address FOG in both wet 
wells and related electrical components to power the FOG Removal System including new 
conduit/wire and duct bank. This effort includes removal of certain plan sheets and technical 
specifications and modifications to remaining plan sheets and technical specifications. 
 

IV. Removal of Preliminary Treatment Unit Electrical Building: Removal from the design of the entire 
preliminary treatment unit electrical building including the CMU building, all electrical 
equipment, transformer, instruments, panels, conduit, wire, duct bank and other miscellaneous 
items. This effort includes removal of certain plan sheets and technical specifications and 
modifications to remaining plan sheets and technical specifications. 
 

V. Removal of Elevated Flow Splitter: Removal from the design of the entire elevated flow splitter 
structure including all gates, piping, valves, instruments, stairs, conduit, wire, duct bank and 
other miscellaneous items. This effort includes removal of certain plan sheets and technical 
specifications and modifications to remaining plan sheets and technical specifications. 
 

VI. Removal of Pipe Utility Bridge: Removal from the design of the entire pipe utility bridge that 
crosses the North tributary including all fencing, gates, supports, piping, and other 
miscellaneous items. This effort includes removal of certain plan sheets and technical 
specifications and modifications to remaining plan sheets and technical specifications. 
 

VII. Removal of Sludge Dewatering Box Station: Removal from the design of the entire sludge 
dewatering box station including the dewatering box equipment, the sunken concrete structure 
and drive approach, piping, valves, and other miscellaneous items. This effort includes removal 
of certain plan sheets and technical specifications and modifications to remaining plan sheets 
and technical specifications. 
 

VIII. Removal of North Kuehler WWTP Drain Return Pumps Replacement: Removal from the design 
of the entire replacement of the existing North Kuehler WWTP drain return pumps including the 
pump replacement, variable frequency drives (“VFDs”) addition, control panel replacement, 
piping, valves, and instruments. Due to the age of the electrical equipment in the room, the 
programmable logic controller (“PLC”) and motor control center (“MCC”) will be replaced, 
including conduit, wire, duct bank and other miscellaneous items. This effort includes removal 
of certain plan sheets and technical specifications and modifications to remaining plan sheets 
and technical specifications. 
 

IX. Replacement of South Kuehler WWTP NPW Pump System Replacement:  To provide NBU with 
flexibility on the project scope to award in comparison to its available budget, the construction 
plans and technical specifications will be modified to show the South Kuehler WWTP NPW Pump 
System Replacement as a bid alternate. The bid alternate will include the demolition and 
replacement of the existing South Kuehler NPW system including demolition of the two existing 
pumps and installation of two self-priming centrifugal pumps, VFDs, new pump control system 
with an Allen-Bradley ControLogix PLC that will be connected to the existing supervisory control 
and data acquisition (“SCADA”) system, a flow control valve for pressure maintenance, 
modifications to the control panel feeder breaker including new conduit and wire with new 
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controls for the pumps; addition of a double basket strainer on the discharge line within the 
existing building; demolition and replacement of the existing NPW suction and discharge piping 
inside the existing building and the interior wall of each line. The pumps will remain in the 
existing Drain Pump Station building and no modifications or alterations will be made to the 
structure or other components not listed above. The proposed pump capacities will be based on 
the demand determined by a review of the existing and proposed equipment. The new NPW 
system will not operate with a hydropneumatics tank. 
 

X. Replacement of North Kuehler WWTP Headworks Screens and Conveyor: Addition to the design 
of replacement of the two existing mechanical screens with two new catenary bar screens 
manufactured by Ovivo USA, LLC and each sized for a peak flow for 11.5 million gallons per day 
(“MGD”); a replacement screening conveyor to convey screenings from both screens to the 
dumpster area; replacement of each slide gate not replaced within the past 5 years with new 
slide gates (total of 4 anticipated); replacement stepover, if needed, to accommodate belt 
conveyor; new control panel; and associated instruments, conduit, wire, duct bank, and other 
miscellaneous items. This effort includes additional plan sheets and technical specifications and 
modifications to remaining plan sheets and technical specifications. 
 

XI. Modification of North Kuehler WWTP Headworks Structure: Addition to the design to analyze 
the hydraulics of the incoming sanitary sewer balancing line from the South Kuehler headworks 
and, if necessary to accommodate the new hydraulic condition, modify the existing headworks 
concrete structure to remove and reconstruct the finished floor of the screening area to a lower 
elevation; removal of the existing Parshall flume and all related instruments, conduit, and wire; 
and addition of a new flow measurement device on a process line upstream of the aeration 
basin. This effort includes additional plan sheets and technical specifications. 
 

XII. Replacement of South Kuehler WWTP Headworks Screens and Conveyor: Addition to the design 
of replacement of the one existing mechanical screen and one manual screen with two new 
mechanical screens utilizing catenary bar screens manufactured by Ovivo USA, LLC and each 
sized for a peak flow of 12.6 MGD; a replacement screening belt conveyor to convey screenings 
from both screens to the dumpster area; replacement of each slide gate not replaced within the 
past 5  years with new slide gates (total of 4 anticipated); replacement stepover, if needed to 
accommodate belt conveyor; new control panel; and associated instruments, conduit, wire, duct 
bank, and other miscellaneous items. This effort includes additional plan sheets and technical 
specifications and modifications to remaining plan sheets and technical specifications. 
 

XIII. Modification of South Kuehler WWTP Headworks Structure: Addition to the design to analyze 
the hydraulics of the incoming sanitary sewer line from the SK-20 project (separate 
authorization) and the balancing line from the North Kuehler headworks, and if necessary to 
accommodate the new hydraulic condition, modify the existing headworks concrete structure 
to remove and reconstruct the finished floor of the screening area to a lower elevation; removal 
of the existing Parshall flume and all related instruments, conduit, and wire; and addition of a 
new flow measurement device on a process line upstream of the aeration basin. This effort 
includes additional plan sheets and technical specifications. 
 

XIV. Modification of South Kuehler WWTP to Retain Existing Storage Buildings: Modify the site layout 
design to retain the two existing metal storage buildings that were proposed to be demolished 
as part of the existing rehabilitation scope but will now remain in the same location. This 
includes modifications to the site paving, site piping, and site drainage designs. This effort 
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includes additional plan sheets and technical specifications and modifications to remaining plan 
sheets and technical specifications. 
 

XV. Replacement of North Kuehler WWTP NPW System High Pressure Tank (“HPT”): Removal and 
replacement of the existing pressure vessel with a new ASME certified pressure vessel of a 
similar size to be installed on the existing foundation and connect to the existing plant piping 
near the existing tank. This effort includes additional plan sheets and technical specifications 
and modifications to the remaining plan sheets. 
 

XVI. Modification of North Kuehler WWTP Chemical Feed Buildings Ventilation System: Removal of 
the existing mechanical ventilation equipment and louvers; modifications to the existing 
concrete masonry unit walls to isolate the two chemical rooms and add openings necessary for 
new fans and louvers; installation of a louver and mechanical fan in each room sized and located 
in accordance with TCEQ’s Chapter 217 WWTP design criteria; and associated instruments, 
conduit, wire, lighting panels, disconnects, and other miscellaneous items. This effort includes 
additional plan sheets and technical specifications and modifications to remaining plan sheets 
and technical specifications. No structural modifications or expansions will be performed on the 
building. 
 

XVII. Modification of South Kuehler WWTP Chemical Feed Buildings Ventilation System: Removal of 
the existing mechanical ventilation equipment and louvers; modifications to the existing CMU 
walls to isolate the two chemical rooms and add openings necessary for new fans and louvers; 
installation of a louver and mechanical fan in each room sized and located in accordance with 
TCEQ’s Chapter 217 WWTP design criteria; and associated instruments, conduit, wire, lighting 
panels, disconnects, and other miscellaneous items. This effort includes additional plan sheets 
and technical specifications and modifications to remaining plan sheets and technical 
specifications. No structural modifications or expansions will be performed on the building. 

 
XVIII. South Kuehler WWTP Digester Fine Screen: Demolition and replacement of the existing Huber 

helical screw screen at South Kuehler WWTP digesters, upstream of the mechanical biological 
treatment (“MBT”) basin. The scope of work includes demolition of the existing fine screen and 
conveyor, installation of one new fine screen and screenings with necessary piping modifications 
required to accommodate the new screen and conveyor, concrete repairs necessary for 
structural modifications and support structures, and paving near the proposed discharge 
dumpster area. 

 
XIX. North Kuehler WWTP Digester Fine Screen: Demolition and replacement of the existing fine 

screens at North Kuehler WWTP digesters, upstream of the MBT basin. The scope of work 
includes demolition of the existing screens and conveyors, installation of two new fine screens 
and screenings conveyor, modifications to the existing air lifts, piping modifications required to 
accommodate the new screens and conveyor, concrete repairs necessary for modification to the 
air lift and support structures and modifications to paving near the proposed discharge 
dumpster area. 

 
XX. South Kuehler WWTP MBTs: To provide NBU with flexibility on the project scope to award in 

comparison to its available budget, the construction plans and technical specifications will be 
modified to include demolition of the existing MBTs at the South Kuehler WWTP and 
replacement of the MBT equipment as a bid alternate. The bid alternate will include demolition 
of the existing MBTs and associated piping and electrical; demolition of the existing permeate 
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pumps, piping and electrical; demolition of existing basin divider walls; new concrete divider 
walls; new SilC-TAD™ submerged, ceramic MBT equipment (the MBTs will operate in a single 
train and provide single-stage thickening); two (2) new progressive cavity permeate pumps; one 
(1) HDPE permeate backpulse tank; extension of existing permeate pump slab and canopy; and 
all necessary piping, electrical, controls, supports, hardware, and miscellaneous items of work 
required. 

 
XXI. North Kuehler WWTP MBTs: To provide NBU with flexibility on the project scope to award in 

comparison to its available budget, the construction plans and technical specifications will be 
modified to include demolition of the existing MBTs at the North Kuehler WWTP and 
replacement of the MBT equipment as a bid alternate. The bid alternate will include demolition 
of the existing MBTs and associated piping and electrical; demolition of the existing permeate 
pumps, piping and electrical; demolition of existing basin divider walls; new concrete divider 
walls; new SilC-TAD™ submerged, ceramic MBT equipment (the two MBT trains will operate in 
parallel to provide single-stage thickening); three (3) new progressive cavity permeate pumps; 
two (2) HDPE permeate backpulse tanks; extension of existing permeate pump slab; new 
permeate pump and backpulse tank canopy; and all necessary piping, electrical, controls, 
supports, hardware, and miscellaneous items of work required. 
 

XXII. Outdoor MCC Sun-Shade Installation: Addition of design scope to provide sunshade features to 
the existing outdoor MCCs at North and South Kuehler. NBU Operations has stated all outdoor 
MCCs were failing during the highest heat portions of the summer. The intent of this design 
would be to provide a sunshade feature for the outdoor MCCs to reduce the amount of direct 
sunlight seen during the hottest portion of the day during the summer months. 
 

XXIII. Modification of North Kuehler WWTP Electrical Gear to Allow Multiple Manufacturers: 
Modification of the design to provide a design that can include electrical equipment for the 
proposed MCCs and VFDs at the North Kuehler WWTP from Eaton, Schneider Electric/Square D. 
The design will include modifying MCC and panel specification requirements to remove infrared 
viewing windows and modifying layouts and footprints based on all allowable manufacturers. 
This effort includes modifications to existing plan sheets and technical specifications. 
 

XXIV. Modification of South Kuehler WWTP Electrical Gear to Allow Multiple Manufacturers: 
Modification of the design to provide a design that can include electrical equipment for the 
proposed MCCs and VFDs at the South Kuehler WWTP from Eaton, ABB, or Schneider 
Electric/Square D. The design will include modifying MCC and panel specification requirements 
to remove infrared viewing windows and modifying layouts and footprints based on all allowable 
manufacturers. This effort includes modifications to existing plan sheets and technical 
specifications. 
 

XXV. Redesign of South Kuehler WWTP Influent Sanitary Sewer: Redesign of the on-site sanitary 
sewer from the manhole termination of the SK-20 bid documents (separate authorization) to 
the existing South Kuehler headworks to allow existing structures to remain (as a result of other 
items in this amendment) and connect to the existing headworks. This includes a reassessment 
of the hydraulic conditions for the new alignment and coordination with the upstream 
conditions designed in the SK-20 replacement project (separate authorization); and removal and 
replacement of necessary portions of the existing junction box to accommodate the realigned 
sanitary sewer. This effort includes modifications to existing plan sheets and technical 
specifications. 
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XXVI. Redesign of North and South Kuehler WWTPs Yard Piping: Redesign of the on-site yard piping at 

North and South Kuehler WWTPs to remove yard piping associated with structures removed 
from the design as noted above; redesign to modify alignment, depth, and connection points of 
yard piping to remain; and redesign of fitting and valve quantity, type, and locations. This effort 
includes modifications to existing plan sheets and technical specifications. 
 

XXVII. Redesign of North and South Kuehler WWTPs Site Paving and Grading: Redesign of the on-site 
site paving at the North and South Kuehler WWTPs to remove site paving that provided access 
to process units removed from the design as noted above; redesign to modify alignment, turn 
radius and location, and connection points of site paving to remain; and redesign of existing 
pavement to be removed and replaced as a result of the scope changes included herein. This 
effort includes modifications to existing plan sheets and technical specifications. 
 

XXVIII. Redesign of North and South Kuehler WWTPs Site Drainage: Redesign of the on-site drainage 
and conveyance at the North and South Kuehler WWTPs including sizing, location, and alignment 
of drainage system components to accommodate the scope changes included herein. This effort 
includes modifications to existing plan sheets and technical specifications. 
 

XXIX. Prepare New, Updated Drainage Model and Analysis: During the previous design phase, the City 
of New Braunfels changed their design criteria during the approval process necessitating a 
complete recreation of the model of the North Tributary from the Guadalupe River to upstream 
of the WWTP site. In addition to the effort required to complete the approval process dictated 
by the change in design criteria and multiple City reviews, the change in design scope noted 
above will necessitate a significant model update be prepared to accurately portray current 
scope of development for the property to be submitted for the City’s review and approval.  
 

XXX. Modification of North Kuehler WWTP Aeration Delivery System and Process Blowers: To provide 
NBU with flexibility on the project scope to award in comparison to its available budget, the 
construction plans and technical specifications will be modified to include the North Kuehler 
WWTP aeration system and process blower scope as a bid alternate. The bid alternate will 
include the replacement of the aeration delivery system and diffusers at Aeration Basin Nos. 1 
and 2, process blower replacement to remove the existing Kaeser blowers and replace with 
Aerzen blowers, VFD replacement and additions, disconnect switches, control panel 
replacement, MCC modifications, piping, valves, instruments, conduit, wire, duct bank, and 
other miscellaneous items including separation of the existing aeration basin air piping from the 
digester air piping. This effort includes the addition of plan sheets and modifications to 
remaining plan sheets and technical specifications. 
 

XXXI. Modification of North Kuehler WWTP Digester & Membrane Thickener Blowers: To provide NBU 
with flexibility on the project scope to award in comparison to its available budget, the 
construction plans and technical specifications will be modified to include the North Kuehler 
WWTP digester and membrane thickener blower scope as a bid alternate. The bid alternate will 
include the replacement of the digester and membrane thickener blower replacement to 
remove the existing Kaeser blowers and replace with Aerzen blowers, VFD replacement, 
disconnect switches, control panel replacement, MCC modifications, piping, valves, instruments, 
conduit, wire, duct bank and other miscellaneous items. This effort includes the addition of plan 
sheets and modifications to remaining plan sheets and technical specifications. 
 

162

Item 9.



XXXII. Modification of South Kuehler WWTP Digester & Membrane Thickener Blowers: To provide NBU 
with flexibility on the project scope to award in comparison to its available budget, the 
construction plans and technical specifications will be modified to include the South Kuehler 
WWTP digester and membrane thickener blower scope as a bid alternate. The bid alternate will 
include the replacement of the digester and membrane thickener blowers to remove the 
existing Kaeser blower and replace with Aerzen blowers, VFD replacement, disconnect switches, 
control panel replacement, MCC modifications, piping, valves, instruments, conduit, wire, duct 
bank and other miscellaneous items. This effort includes the addition of plan sheets and 
modifications to remaining plan sheets and technical specifications. 
 

- Resubmission for Agency Approvals: The current design scope was submitted for agency review 
to the Texas Commission on Environmental Quality, City of New Braunfels Engineering 
Department, City of New Braunfels Commercial Building including City of New Braunfels Fire 
Marshal, City of New Braunfels Development Planning, and City of New Braunfels Floodplain 
Management. Comments were received, addressed, and approvals obtained from the TCEQ, 
City of New Braunfels Floodplain Management, City of New Braunfels Development Planning, 
and City of New Braunfels Fire Marshal. Due to the change in design scope, the redesign will 
need to be resubmitted for the revised scope and new scope of work items, review comments 
addressed, and then resubmitted for approvals from the agencies noted above.  
 

i. Outstanding City of New Braunfels review comments remain concerning the approved plat 
and property ownership of the site, and coordination with the City of New Braunfels to 
provide the necessary assignment documents. 

ii. The City of New Braunfels recently modified their City Building Code of Ordinances to 
require all buildings to comply with 2021 NEC, IBC, IMC, and IECC as opposed to the existing 
2017 NEC, and 2018 IBC, IMC, and IECC as the original scope of work was designed from. 
Updated designs for the proposed South Kuehler Process blower building will need to be 
made and addressed on required COMCheck and engineering affidavits confirming design 
of the buildings for this scope. 

iii. The extent of the project changes for this project, including the new scope of work, will 
require a new plan review submittal to all regulatory jurisdictions. 

 

Detailed Assignment and Tasks: 

The following tasks will be performed with the additional scope of work added, in addition to all prior 
work authorizations not removed from this scope: 

Additional Design Phase Tasks 
ii. Management of project integration, scope, schedule, cost, quality, staff resources, sub-

consultants, and communications. 
iii. Attending up to eleven (11) progress meetings with NBU. 
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iv. Modification of the existing drawings and specifications to incorporate the proposed scope 
of work into the previously completed North & South Kuehler WWTP Rehabilitation design 
documents, including removal and addition of sheets for design items added/removed 
scope of work and providing design and administrative updates to every sheet. 

v. Preparation and submission of 90% plans, technical specifications, and engineer’s opinion 
of probable construction cost (“OPCC") for the compete scope of work. 

vi. Review by NBU of 90% submittal of revised bid documents. 
vii. Attend a 90% design review meeting with NBU. 

viii. Incorporation of NBU revisions following 90% submittal review meeting. 
ix. Preparation and submission of 100% plans, technical specifications, and engineer’s opinion 

of probable construction cost (“OPCC") for the complete scope of work. 
x. Revise and re-submit the Summary Transmittal submittal to TCEQ. 

xi. Revise and re-submit the plans and drainage reports to all City of New Braunfels review 
departments. 

xii. Review the contractor’s provided documentation for work sequencing, phasing, shutdowns, 
and construction sequencing including service interruptions to existing treatment units. 

xiii. Attend up to four (4) additional Process Control Systems (“PCS”) start-ups and observe bump 
tests, loop checking, manufacture certification of installation, results of performance testing 
required by individual technical specifications, NBU training documentation, and spare 
parts. The additional PCS start-ups include: 

i. PCS #1 – South Kuehler Digester Fine Screen System; 
ii. PCS #2 – North Kuehler Digester Fine Screen System; 

iii. PCS #3 – South Kuehler MBT System; 
iv. PCS #4 – North Kuehler MBT System. 

xiv. Provide additional contract administration including review of contractor pay requests and 
preparation and submission of necessary correspondence for the contract due to the 
additional scope of work. 

xv. Provide up to five (5) reviews of Contractor requests for information (“RFIs”) for added 
equipment and scope of work. 

xvi. Provide up to eight (8) reviews of Contractor submittals for added equipment and scope of 
work. 

xvii. Provide up to four (4) reviews of Contractor Operation and Maintenance Manuals. 
xviii. Provide up to four (4) reviews of Contractor submitted field/change order requests. This 

scope does not include assistance or evaluation of contractor claims. 
xix. Prepare a memorandum that provides the asset information listed below for all above grade 

facilities constructed new in this project for insurance purposes within 90 days after 
substantial completion to include: 

i. Address 
ii. Year Built 

iii. Description 
iv. Square Footage of Building 
v. Building Value 

vi. Contents Value 
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Compensation: 

Compensation for the services described above will be Method IIB-LUMP SUM (LS) as described in the 
PSA. NBU shall pay QE for the services rendered under this WA not to exceed $1,162,000. 

Task Engineering Fee  

Engineering for New Design Scope $759,000 

Plan Revisions for Removal of Scope and Bid Alternates $241,000 

Additional Floodplain Modeling $68,000 

Revised Regulatory Approvals $31,000 

Additional Construction Phase Services $63,000 

Total $1,162,000 

 

Schedule: 

QE will perform services in a timely manner in order to support NBU in meeting project milestones to have 
the project complete and on-line within the time frames noted below. QE shall complete the services 
within the execution of this Agreement.  

 

Task Project Milestone 
      90% Design Submittal 6 months 
     100% Design Submittal 3 months 
     Bid Phase 6 months 
     Construction Phase 24 months 

 
 
 

(The remainder of this page intentionally left blank)  
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NEW BRAUNFELS UTILITIES Quiddity Engineering, LLC 
263 East Main Plaza  6330 W. Loop South, Suite 150 
New Braunfels, Texas 78130 Bellaire, Texas 77401 

BY: BY: _________________________________ 
Ryan Kelso, PE Joshua P. Lee, PE

TITLE:  Chief Executive Officer  TITLE:    Vice President 

DATE: __________________________________  DATE: ________________________________ 

ATTEST: ______________________________ 

May 1, 2024
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Meeting Date: June 27, 2024 Agenda Type: Consent Items for Action 

    

From: Adam Willard, P.E. Reviewed by: Michael Short, P.E. 

 Chief Engineer of Water 

Systems 

 Director of Water Services and 

Compliance 

Submitted by: Michael Short, P.E. Approved by: Ryan Kelso 

 Director of Water Services 

and Compliance 
 Chief Executive Officer 

RECOMMENDED ACTION: Authorize CEO or His Designee to Negotiate and Execute a 

Professional Services Agreement with Terracon Consultants, Inc. for 

Cultural Services for the Water and Wastewater Capital 

Improvements Program 

 
  

 

BACKGROUND 

 

On September 21, 2023 New Braunfels Utilities (“NBU”) issued a request for proposals for Cultural 

Services for the Water and Wastewater Capital Improvements Program (the “Services”), which provides 

Texas Historical Commission (“THC”) coordination, archeological surveying and test services, 

archeological assessments, THC antiquities permit coordination, mitigation excavation services, and 

reporting to THC as required for the New Braunfels Utilities (“NBU”) Water and Wastewater Capital 

Improvements Program.  

 

On October 23, 2023, NBU accepted four (4) proposals for evaluation during the public solicitation 

process.  The team evaluated the proposals and recommends the selection of Terracon Consultants, Inc. 

(“Terracon”).  Terracon was selected as the respondent who provides the best value to NBU based on the 

selection criteria and the ranking evaluation, including their transmittal letter, firm qualifications and 

experience, past performance, and team member qualification and experience.  

 

NBU staff requests that the Board of Trustees approve the Professional Service Agreement (the 

“Agreement”) with Terracon for the Project.  

 

This item is being presented to the Board because the total amount of the Agreement is $500,000.00.  
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FINANCIAL IMPACT 

The total financial impact for the Agreement with Terracon for the Project is $500,000.00.  The Services 

are budgeted within the Fiscal Year 2024 through Fiscal Year 2029 NBU Board approved Capital 

Improvements Projects Budget. 

LINK TO STRATEGIC PLAN 

Infrastructure and Technology 

Safety and Security 

Stewardship 

EXHIBITS 

1. Professional Services Agreement with Terracon 

2. Request for Proposal/Response Evaluation Matrix – RFP (24-0019) 

 

 

Response Evaluation Matrix 

Criteria Adams 

Environmental 

Terracon Colliers Engineering 

& Design 

Raba Kistner 

Transmittal 

Letter 

4.7 

 

 

4.5 4.5 4 

Firm 

Qualifications 

and 

Experience 

42.5 47.3 40.8 46.7 

Past 

Performance 

33.2 33.8 30.8 30.8 

Team 

Member 

Qualification 

and 

Experience 

8.7 9.3 8.7 8 

Totals 89 95 84.8 89.5 
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Page 1 of 21 
Effective 09.01.2023 

PROFESSIONAL SERVICES AGREEMENT

This PROFESSIONAL SERVICES AGREEMENT (the “Agreement”) is made and entered by and 
between NEW BRAUNFELS UTILITIES, a Texas municipally owned utility (“NBU”), and 
TERRACON CONSULTANTS, INC., a Delaware corporation authorized to transact business in the 
State of Texas (the “Professional”).  For good and valuable consideration, the receipt and 
sufficiency of which is acknowledged, the parties agree as follows:
 
Section 1. Term of Agreement.   

This Agreement will be effective on the latest date subscribed below (the “Effective Date”) and 
will remain in full force and effect for a period of one (1) year from July 1, 2024, to June 30, 2025
(the “Initial Term”), unless terminated as otherwise provided pursuant to the terms and conditions 
of this Agreement.  After the expiration of the Initial Term, this Agreement shall automatically 
renew for four (4) successive one-year terms (each, a “Renewal Term”), unless either party 
provides written notice of its intent to terminate the Agreement to the other party at least thirty 
(30) days prior to the expiration of any term.  The Initial Term and any Renewal Term(s) are 
collectively referred to herein as the “Term.”  Upon renewal, the terms and conditions of this 
Agreement will remain in full force and effect.  In no event will the contract Terms extend beyond 
June 30, 2029. 
 
Section 2.  Scope of Services. 

(A) The Professional shall perform the services described in Exhibit A (the “Services”) within 
the timeframe specified therein.  The scope of work described in the Services constitutes the 
“Project.”  

(B) The quality of Services provided hereunder shall be of the level of professional quality 
performed by professionals regularly rendering this type of service. 

 
(C) The Professional shall perform the Services in compliance with all statutory, regulatory, 
and contractual requirements now or hereafter in effect as may be applicable to the rights and 
obligations set forth in the Agreement. 

 
(D) The Professional may rely upon the accuracy of reports and surveys provided to it by NBU 
except when defects should have been apparent to a reasonably competent professional or when it 
has actual notice of any defects in the reports and surveys. 

Section 3.  Compensation. 

(A) Amount.  The Professional shall be paid the amount set forth in Exhibit B as described 
herein. 

(B) Billing Period.  NBU shall pay the Professional within thirty (30) days after receipt and 
approval of invoices and based upon work satisfactorily performed and completed to date.  All 
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Effective 09.01.2023 

invoices shall document and itemize all work completed to date.  Each invoice statement shall 
include a record of time expended, work performed in sufficient detail to justify payment, and a 
copy of the Work Authorization form.   In the event any uncontested portions of any invoice are 
not paid within thirty (30) days of receipt and approval of the Professional’s invoice, the 
Professional shall have the right to suspend work. 

(C) Reimbursable Expenses. Any and all reimbursable expenses related to the Project shall be 
described in the Services defined in Exhibit A and accounted for in the total compensation amount 
in Exhibit B.  If these items are not specifically accounted for in both Exhibit A and Exhibit B, 
NBU shall not be required to pay such amounts unless otherwise agreed to in writing by both 
parties or unless agreed to pursuant to Section 4 of this Agreement.   

Section 4.  Changes to the Project Work; Additional Work. 

(A)  Changes to Work. The Professional shall make such revisions to any work that has been 
completed as are necessary to correct any errors or omissions as may appear in such work.  If NBU 
finds it necessary to make changes to previously satisfactorily completed work or parts thereof, 
the Professional shall make such revisions if requested and as directed by NBU and such services 
shall be considered as additional work and paid for as specified under the following paragraph. 

(B) Additional Work.  NBU retains the right to make changes to the Services at any time by a 
written contract amendment.  Work that is clearly not within the general description of the Services 
under this Agreement must be approved in writing by NBU by contract amendment before the 
additional work is undertaken by the Professional.  If the Professional is of the opinion that any 
work is beyond that contemplated in this Agreement and the Services described in Exhibit A and 
therefore constitutes additional work, the Professional shall promptly notify NBU of that opinion 
in writing.  If NBU agrees that such work does constitute additional work, then NBU and the 
Professional shall execute a contract amendment for the additional work and NBU shall 
compensate the Professional for the additional work on the same basis of the rates for the Services 
contained in Exhibit B.  If the changes deduct from the extent of the scope of work for the Services, 
the contract sum shall be adjusted accordingly.  All such changes shall be executed under the 
conditions of the original Agreement.  Any work undertaken by the Professional not previously 
approved as additional work shall be at risk of the Professional. 

Section 5.  Ownership of Documents.  Upon completion or termination of this Agreement, all 
documents prepared by the Professional or furnished to the Professional by NBU shall be delivered 
to and become the property of NBU.  All drawings, charts, calculations, plans, specifications and 
other data, including electronic files and raw data, prepared under or pursuant to this Agreement 
shall be made available, upon request, to NBU without restriction or limitation on the further use 
of such materials; however, such materials are not intended or represented to be suitable for reuse 
by NBU or others.  Any reuse of the materials related to the Services without prior verification or 
adaptation by the Professional for the specific purpose intended will be at NBU’s sole risk and 
without liability to the Professional.  Where applicable, the Professional shall retain all pre-existing 
proprietary rights in the materials provided to NBU but shall grant to NBU a non-exclusive, 
perpetual, royalty-free license to use such proprietary information solely for the purposes for which 
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the information was provided.  The Professional may, at the Professional’s expense, have copies 
made of the documents or any other data furnished to NBU under or pursuant to this Agreement. 

Section 6.  Personnel.  The Professional shall provide adequate, experienced personnel, 
capable of and devoted to the successful completion of the Services to be performed under this 
Agreement.  The Professional agrees that, upon commencement of the Services to be performed 
under this Agreement, key personnel will not be removed or replaced without prior written notice 
to NBU.  If key personnel are not available to perform the Services for a continuous period 
exceeding thirty (30) calendar days, or are expected to devote substantially less effort to the 
Services than initially anticipated, the Professional shall immediately notify NBU of same and 
shall replace such personnel with personnel possessing substantially equal ability and 
qualifications.

Section 7. Licenses; Materials.    The Professional shall maintain in current status all federal, 
state, and local licenses and permits required for the Professional to perform the Services and 
operate its business.  NBU has no obligation to provide the Professional, its employees or 
subcontractors any business registrations or licenses required to perform the Services described in 
this Agreement.  NBU has no obligation to provide tools, equipment, or materials to the 
Professional. 

Section 8.   Performance Warranty.  The Professional warrants that the Services provided 
under this Agreement shall conform to the professional standards performed by professionals 
regularly rendering this type of service. 

Section 9.  Indemnification.  TO THE FULLEST EXTENT PERMITTED BY LAW, THE PROFESSIONAL 

SHALL INDEMNIFY, DEFEND, AND HOLD HARMLESS NBU AND EACH BOARD MEMBER, OFFICER, 
EMPLOYEE OR AGENT THEREOF (NBU AND ANY SUCH PERSON BEING HEREIN CALLED AN 

“INDEMNIFIED PARTY”), FOR, FROM AND AGAINST ANY AND ALL LOSSES, CLAIMS, DAMAGES, 
LIABILITIES, COSTS AND EXPENSES (INCLUDING, BUT NOT LIMITED TO, REASONABLE 

ATTORNEYS’ FEES AND COURT COSTS) TO WHICH ANY SUCH INDEMNIFIED PARTY MAY BECOME 

SUBJECT, UNDER ANY THEORY OF LIABILITY WHATSOEVER (“CLAIMS”), INSOFAR AS SUCH 

CLAIMS (OR ACTIONS IN RESPECT THEREOF) RELATE TO, ARISE OUT OF, OR ARE CAUSED BY THE 

GOODS OR SERVICES PROVIDED BY THE PROFESSIONAL, ITS OFFICERS, EMPLOYEES, AGENTS, OR 

ANY TIER OF SUBCONTRACTOR IN THE PERFORMANCE OF THIS AGREEMENT. THE AMOUNT AND 

TYPE OF INSURANCE COVERAGE REQUIREMENTS SET FORTH BELOW SHALL IN NO WAY BE 

CONSTRUED AS LIMITING THE SCOPE OF THE INDEMNITY IN THIS SECTION. 

Section 10.  Insurance. 

(A) General.  

i. Insurer Qualifications.  Without limiting any obligations or liabilities of the 
Professional, the Professional shall purchase and maintain, at its own expense, 
hereinafter stipulated minimum insurance with insurance companies authorized to 
do business in the State of Texas with an A.M. Best, Inc. rating of A- VII or above 
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with policies and forms satisfactory to NBU.  Failure to maintain insurance as 
specified herein may result in termination of this Agreement at NBU’s option. 

ii. No Representation of Coverage Adequacy.  By requiring insurance, NBU does not 
represent that coverage and limits will be adequate to protect the Professional.  
NBU reserves the right to review any and all of the insurance policies and/or 
endorsements cited in this Agreement, but has no obligation to do so.  Failure to 
demand such evidence of full compliance with the insurance requirements set forth 
in this Agreement or failure to identify any insurance deficiency will not relieve the 
Professional from, nor be construed or deemed a waiver of, its obligation to 
maintain the required insurance at all times during the performance of this 
Agreement. 

iii. Additional Insured.  All insurance coverage and self-insured retention or deductible 
portions, except Workers’ Compensation insurance and Professional Liability 
insurance, if applicable, shall name, to the fullest extent permitted by law for claims 
arising out of the performance of this Agreement, NBU, its agents, representatives, 
officers, directors, officials and employees as an Additional Insured (CG 2010 1001 
and CG 2037 1001 or an equivalent on the general liability policy) as specified 
under the respective coverage sections of this Agreement.  

 
iv. Coverage Term.  All insurance required herein shall be maintained in full force and 

effect until all the Services required to be performed under the terms of this 
Agreement are satisfactorily performed, completed and formally accepted by NBU, 
unless specified otherwise in this Agreement. 

 
v. Primary Insurance.  The Professional’s insurance shall be primary insurance with 

respect to performance of this Agreement and in the protection of NBU as an 
Additional Insured.  

 
vi. Claims Made. In the event any insurance policies required by this Agreement are 

written on a “claims made” basis, coverage will extend, either by keeping coverage 
in force or purchasing an extended reporting option, for three years after the 
conclusion of the term of this Agreement.  Such continuing coverage will be 
evidenced by submission of annual certificates of insurance stating applicable 
coverage is in force and containing provisions as required herein for the three-year 
period.  

 
vii. Waiver.  All policies (except for Professional Liability, if applicable), including 

Workers’ Compensation insurance, will contain a waiver of rights of recovery 
(subrogation) against NBU, its agents, representatives, officials, officers and 
employees for any claims arising out of the Services performed by the Professional.  
The Professional shall arrange to have such subrogation waivers incorporated into 
each policy via formal written endorsement thereto.  
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viii. Policy Deductibles and/or Self-Insured Retentions.  The policies set forth in these
requirements may provide coverage that contains deductibles or self-insured 
retention amounts.  Such deductibles or self-insured retention shall not be 
applicable with respect to the policy limits provided to NBU. The Professional shall 
be solely responsible for any such deductible or self-insured retention amount.  

 
ix. Use of Subcontractors.  The Professional shall not use subcontractors for all or any 

work under this Agreement without the prior written consent of NBU in its sole 
discretion. If any work under this Agreement is subcontracted in any way, the 
Professional shall execute written agreements with its subcontractors containing the 
indemnification provisions set forth in this Agreement and insurance requirements 
set forth herein protecting NBU and the Professional.  The Professional shall be 
responsible for executing any agreements with its subcontractors and obtaining 
certificates of insurance verifying the insurance requirements. 

 
x. Evidence of Insurance. Prior to the Effective Date of this Agreement, the 

Professional shall provide suitable evidence of insurance to NBU, which confirms 
that all required insurance policies are in full force and effect.  Evidence of 
insurance shall be in a form acceptable to NBU.    Confidential information such as 
the policy premium may be redacted from the documents evidencing each insurance 
policy, provided that such redactions do not alter any of the information required 
by this Agreement.  NBU will rely upon the requested information, including, but 
not limited to, certificates of insurance, endorsements, schedule of forms and 
endorsements, or other policy language as evidence of coverage but such 
acceptance and reliance will not waive or alter in any way the insurance 
requirements or obligations of this Agreement.  If any of the policies required by 
this Agreement expire during the life of this Agreement, it will be the Professional’s 
responsibility to forward renewal certificates and evidence of insurance to NBU 
five (5) days prior to the expiration date.    

(B) Required Insurance Coverage. Any of the coverage set forth below may be waived by NBU 
in its sole discretion, but any such waiver must be signed by an authorized representative of NBU 
on or before the Effective Date of this Agreement.

i. Commercial General Liability.  The Professional shall maintain “occurrence” form 
Commercial General Liability insurance with an unimpaired limit of not less than 
$1,000,000 for each occurrence and a $2,000,000 General Aggregate Limit.  The 
policy shall cover liability arising from premises, operations, independent 
contractors, products, completed operations, personal injury, and property damage.  
The definition of insured contract cannot have any modifications as outlined in the 
ISO policy form CG 0001 0413.  Third party action over coverage must not be 
specifically excluded. To the fullest extent allowed by law, for claims arising out 
of the performance of this Agreement, NBU, its agents, representatives, officers, 
officials and employees shall be cited as an Additional Insured.  If any Excess 
insurance is utilized to fulfill the requirements of this subsection, such Excess 

173

Item 10.



Page 6 of 21 
Effective 09.01.2023 

insurance shall be “follow form” equal or broader in coverage scope than 
underlying insurance.  

ii. Auto Liability.  The Professional shall maintain Automobile Liability insurance 
with a limit of $1,000,000 combined single limit on the Professional’s owned or 
hired and non-owned vehicles, as applicable, assigned to or used in the performance 
of the Services by the Professional under this Agreement.  To the fullest extent 
allowed by law, for claims arising out of the performance of this Agreement, NBU, 
its agents, representatives, officers, directors, officials and employees shall be cited 
as an Additional Insured.  If any Excess insurance is utilized to fulfill the 
requirements of this subsection, such Excess insurance shall be “follow form” equal 
or broader in coverage scope than underlying insurance.  

iii. Professional Liability.  The Professional shall maintain Professional Liability 
insurance covering negligent errors and omissions arising out of the Services 
performed by the Professional, or anyone employed by the Professional, or anyone 
for whose negligent acts, mistakes, errors and omissions the Professional is legally 
liable, with an unimpaired liability insurance limit of $1,000,000 each claim and 
$2,000,000 annual aggregate.  In the event the Professional Liability insurance 
policy is written on a “claims made” basis, coverage shall extend for three years 
after the conclusion of the term of this Agreement, and the Professional shall be 
required to submit certificates of insurance and other requested information
evidencing proper coverage is in effect as required above.  Confidential information 
such as the policy premium or proprietary information may be redacted from the 
insurance information requested, provided that such redactions do not alter any of 
the information required by this Agreement.  

 
iv. Workers’ Compensation and Employer’s Liability Insurance.  The Professional 

shall maintain Workers’ Compensation insurance to cover the Professional’s 
employees engaged in the performance of the Services under this Agreement and 
shall also maintain Employers Liability Insurance of not less than $1,000,000 for 
each accident, $1,000,000 disease for each employee and $1,000,000 disease policy 
limit.  

 
(C) Cancellation and Expiration Notice.  Insurance required herein shall not expire, be 
canceled, or be materially changed without thirty (30) days’ prior written notice to NBU.  

Section 11.  Termination. 

(A) For NBU’s Convenience.  This Agreement is for the convenience of NBU and, as such, 
may be terminated by NBU for any reason upon thirty (30) days’ written notice by NBU to the 
Professional.  Upon termination for convenience, the Professional will be paid for the Services 
performed to the termination date less any offsets to which NBU may be entitled under the terms 
of this Agreement. By written notice to NBU, the Professional may suspend work if the 
Professional reasonably determines that working conditions at the site (outside the Professional’s 
control) are unsafe, or in violation of applicable laws, or in the event NBU has not made timely 
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payment in accordance with this Agreement, or for other circumstances not caused by the 
Professional that are materially interfering with the normal progress of the work.  The 
Professional’s suspension of work hereunder shall be without prejudice to any other remedy of 
the Professional at law or equity. 

(B) For Cause.  If either party violates any provision or fails to perform any obligation of this 
Agreement and such party fails to cure its nonperformance within thirty (30) days after written 
notice of nonperformance is given by the non-defaulting party, such party will be in default.  In 
the event of such default, the non-defaulting party may terminate this Agreement immediately for 
cause and will have all remedies that are available to it at law or in equity including, without 
limitation, the remedy of specific performance. If the nature of the defaulting party’s 
nonperformance is such that it cannot reasonably be cured within thirty (30) days, then the 
defaulting party will have such additional period of time as may be reasonably necessary under 
the circumstances, provided the defaulting party immediately (i) provides written notice to the 
non-defaulting party and (ii) commences to cure its nonperformance and thereafter diligently 
continues to completion the cure of its nonperformance.  In no event will any such cure period 
exceed ninety (90) days.  Only one notice of nonperformance will be required during the term of 
this Agreement and in the event of a second breach or violation, the nondefaulting party may 
immediately terminate this Agreement without notice to the defaulting party.  In the event of any 
termination for cause by NBU, payment will be made by NBU to the Professional for the 
undisputed portion of its fee due as of the termination date less any offsets to which NBU may be 
entitled under the terms of this Agreement.  

(C) Non-Collusion.  The Professional represents and warrants that the Professional has not 
given, made, promised or paid, nor offered to give, make, promise or pay any gift, bonus, 
commission, money or other consideration to any person as an inducement to or in order to obtain 
the work to be provided to NBU under this Agreement.  If NBU determines that the Professional 
gave, made, promised, paid or offered any gift, bonus, commission, money, or other consideration 
to NBU or any of its officers, agents, or employees to secure this Agreement, NBU may elect to 
cancel this Agreement by written notice to the Professional. The Professional further agrees that 
the Professional shall not accept any gift, bonus, commission, money, or other consideration from 
any person (other than from NBU pursuant to this Agreement) for any of the Services performed 
by the Professional under or related to this Agreement.  If any such gift, bonus, commission, 
money, or other consideration is received by or offered to the Professional, the Professional shall 
immediately report that fact to NBU and, NBU, at its sole option, may elect to cancel this 
Agreement by written notice to the Professional. 

(D) Agreement Subject to Appropriation.  This Agreement is subject to appropriation of funds.  
The provisions of this Agreement for payment of funds by NBU shall be effective when funds are 
appropriated for purposes of this Agreement and are actually available for payment.  NBU shall 
be the sole judge and authority in determining the availability of funds under this Agreement and 
NBU shall keep the Professional fully informed as to the availability of funds for the Agreement.  
The obligation of NBU to make any payment pursuant to this Agreement is a current expense of 
NBU, payable exclusively from such annual appropriations, and is not a general obligation or 
indebtedness of NBU.  If sufficient funds are not appropriated to pay the amounts as set forth in 
this Agreement during any immediately succeeding fiscal year, this Agreement shall terminate at 
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the end of the then-current fiscal year and NBU and the Professional shall be relieved of any 
subsequent obligation under this Agreement.  

Section 12. Miscellaneous.   

(A)  Independent Contractor.  The Professional acknowledges that the Professional is an 
independent contractor of NBU and is not an employee, agent, official or representative of NBU.  
The Professional shall not represent, either expressly or through implication, that the Professional 
is an employee, agent, official or representative of NBU.  Income taxes, self-employment taxes, 
social security taxes and the like shall be the sole responsibility of the Professional. 

(B) Governing Law; Venue.  This Agreement and all of the transactions contemplated herein 
shall be governed by and construed in accordance with the laws of the State of Texas.  The 
provisions and obligations of this Agreement are performable in Comal County, Texas such that 
exclusive venue for any action arising out of this Agreement shall be in Comal County, Texas. 

 
(C) Compliance with Laws.  The Professional shall comply with all federal, state and local 
laws, statutes, ordinances, rules and regulations, and the orders and decrees of any courts, 
administrative, or regulatory bodies in any matter affecting the performance of this Agreement, 
including, without limitation, worker’s compensation laws, minimum and maximum salary and 
wage statutes and regulations, and licensing laws and regulations.  When required, the Professional 
shall furnish satisfactory proof of compliance to NBU. 

(D) Amendments.  This Agreement may only be amended, modified, or supplemented by a 
written amendment signed by persons duly authorized to enter into contracts on behalf of NBU 
and the Professional. 

 
(E) Provisions Required by Law.  Each and every provision of law and any clause required by 
law to be in the Agreement shall be read and enforced as though it were included herein and, if 
through mistake or otherwise any such provision is not inserted, or is not correctly inserted, then 
upon the application of either party, the Agreement shall promptly be physically amended to make 
such insertion or correction. 

(F) Severability.  If any term or provision of this Agreement is held to be invalid, illegal, or 
unenforceable in any respect under applicable law, the legality, validity or enforceability of the 
remaining terms or provisions of this Agreement shall not be affected thereby, and this Agreement 
shall be construed as if such invalid, illegal, or unenforceable provision had never been contained 
herein. 

(G) Entire Agreement; Interpretation; Parol Evidence.  This Agreement and the related Exhibits 
constitute the entire agreement of the parties with respect to the subject matter, and all previous 
agreements, whether oral or written, entered into prior to this Agreement are hereby revoked and 
superseded thereby.  No representations, inducements or oral agreements have been made by any 
of the parties except as expressly set forth in this Agreement.  This Agreement shall be construed 
and interpreted according to its plain meaning, and no presumption shall be deemed to apply in 
favor of, or against the party drafting the Agreement.   
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(H) No Assignment.  Neither party shall have the right to assign that party’s interest in this 
Agreement without the prior written consent of the other party.  Any purported assignment in 
violation of this Section shall be null and void.   

 
(I) Subcontractors. The Professional shall not transfer any portion of the work related to the 
Services under this Agreement to any subcontractor without the prior written consent of NBU, 
which consent shall not be unreasonably withheld.  The approval or acquiescence of NBU in the 
subletting of any work shall not relieve the Professional of any responsibility for work done by 
such subcontractor.  Failure to pay subcontractors in a timely manner pursuant to any subcontract 
shall be a material breach of this Agreement by the Professional.

(J) Waiver. No waiver by any party of any of the provisions of this Agreement shall be 
effective unless explicitly set forth in writing and signed by the party so waiving.  No waiver of 
any breach or violation of any term of this Agreement shall be deemed or construed to constitute 
a waiver of any other breach or violation, whether concurrent or subsequent, and whether of the 
same or of a different type of breach or violation.  No failure to exercise, or delay in exercising, 
any right, remedy, power, or privilege arising from this Agreement shall operate or be construed 
as a waiver thereof; nor shall any single or partial exercise of any right, remedy, power, or privilege 
hereunder preclude any other or further exercise thereof or the exercise of any other right, remedy, 
power, or privilege. 

 
(K) Attorneys’ Fees.  In the event either party brings any action for any relief, declaratory or 
otherwise, arising out of this Agreement or on account of any breach or default hereof, the 
prevailing party will be entitled to receive from the other party reasonable attorneys’ fees and 
reasonable costs and expenses, which will be deemed to have accrued on the commencement of 
such action.  

 
(L) Liens.  All materials or services provided under this Agreement shall be free of all liens 
and, if NBU requests, a formal release of all liens shall be delivered to NBU.

(M) Offset.  

i. Offset for Damages.  In addition to all other remedies at law or equity, NBU may 
offset from any money due to the Professional any amount the Professional owes 
to NBU for damages resulting from breach or deficiencies in performance or breach 
of any obligation under this Agreement, including but not limited to all costs, 
expenses, fines, fees, and charges associated with obtaining performance from 
alternative sources, shipping, handling, materials, equipment rental, travel expenses 
and associated costs.

ii. Offset for Delinquent Fees or Taxes.  NBU may offset from any money due to the 
Professional any amount the Professional owes to NBU for delinquent fees, 
including any interest or penalties.  
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(N) Notices.    Any notice or other communication required or permitted to be given under this 
Agreement shall be in writing and shall be deemed to have been duly given if (i) delivered to the 
party at the address set forth below, (ii) deposited in the U.S. Mail, registered or certified, return 
receipt requested, to the address set forth below, or (iii) given to a recognized and reputable 
overnight delivery service, to the address set forth below:  

If to NBU:  

New Braunfels Utilities
Attn: Director of Water Services
263 Main Plaza  
New Braunfels, TX 78130 

With copy to:    

Purchasing Manager 
New Braunfels Utilities
355 FM 306 
New Braunfels, TX 78130 

If to the Professional: 

Terracon Consultants, Inc. 
211 E. 7th Street 
Suite 620 
Austin, TX 78701 

or at such other address, and to the attention of such other person or officer, as any party may 
designate by providing thirty (30) days’ prior written notice of such change to the other party in 
the manner set forth in this Section.  Notices shall be deemed received (i) when delivered to the 
party, (ii) three business days after being placed in the U.S. Mail, properly addressed, with 
sufficient postage or (iii) the following business day after being given to a recognized overnight 
delivery service, with the person giving the notice paying all required charges and instructing the 
delivery service to deliver on the following business day.  If a copy of a notice is also given to a 
party’s counsel or other recipient, the provisions above governing the date on which a notice is 
deemed to have been received by a party shall mean and refer to the date on which the party, and 
not its counsel or other recipient to which a copy of the notice may be sent, is deemed to have 
received the notice.  
 
(O) Confidentiality of Records.  The Professional shall establish and maintain procedures and 
controls that are acceptable to NBU for the purpose of ensuring that information contained in its 
records or obtained from NBU or from others in carrying out the Professional’s obligations under 
this Agreement shall not be used or disclosed by it, its agents, officers, or employees, except as 
required to perform the Professional’s duties under this Agreement.  Persons requesting such 
information should be referred to NBU.  The Professional also agrees that any information 
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pertaining to individual persons shall not be divulged other than to employees or officers of the 
Professional as needed for the performance of duties under this Agreement.  

(P) Right to Audit.  NBU shall have the right to examine and audit the books and records of 
the Professional with regard to the Services, or any subsequent changes, at any reasonable time. 
Such books and records shall be maintained in accordance with generally accepted principles of 
accounting and shall be adequate to enable determination of: (1) the substantiation and accuracy 
of any payments required to be made under this Agreement; and (2) compliance with the provisions 
of this Agreement.

(Q) Paragraph Headings; Construction. The paragraph headings contained in this Agreement 
are for convenience only and shall in no way enlarge or limit the scope or meaning of the various 
and several paragraphs hereof.  Both parties have participated in the negotiation and preparation 
of this Agreement and this Agreement shall not be construed either more or less strongly against 
or for either party. 

 
(R) Binding Effect. Except as limited herein, the terms and provisions of this Agreement shall 
be binding upon and inure to the benefit of the parties hereto and their respective heirs, devisees, 
personal and legal representatives, successors and assigns. 

 
(S) Gender.  Within this Agreement, words of any gender shall be held and construed to include 
any other gender, and words in the singular number shall be held and construed to include the 
plural, unless the context otherwise requires. 

 
(T) Multiple Counterparts.  This Agreement may be executed in multiple counterparts, each of 
which shall be deemed an original, and all of which shall constitute but one and the same 
instrument.

 
(U) Exhibits.  Except as specified in Subsection (V) of this Section, all exhibits to this 
Agreement are incorporated herein by reference for all purposes wherever reference is made to the 
same. 

(V) Conflicting Terms.  In the case of any conflicts between the terms of this Agreement and 
the Exhibits, the statements in the body of this Agreement shall govern.   The Exhibits are intended 
to detail the technical scope of services, fee schedule, and the term of the contract only and shall 
not dictate Agreement terms. 

(W) Relationship of Parties.  Nothing contained in this Agreement shall be deemed or construed 
by the parties hereto or by any third party to create the relationship of principal and agent or of 
partnership or of joint venture or of any association whatsoever between the parties, it being 
expressly understood and agreed that no provision contained in this Agreement nor any act or acts 
of the parties hereto shall be deemed to create any relationship between the parties other than the 
relationship of  independent parties contracting with each other solely for the purpose of effecting 
the provisions of this Agreement. 
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(X) No Third-Party Beneficiaries.  This Agreement is for the sole benefit of the parties hereto 
and their respective assigns and nothing herein, express or implied, is intended to or shall confer 
upon any other person or entity any legal or equitable right, benefit, or remedy of any nature 
whatsoever under or by reason of this Agreement.  

(Y) Non-Exclusive Contract.  This Agreement is entered into with the understanding and 
agreement that it is for the sole convenience of NBU.  NBU reserves the right to obtain like goods 
and services from another source when necessary. 

Section 13.  Force Majeure.  If the performance of any covenant or obligation to be performed 
hereunder by any party is delayed as a result of circumstances that are beyond the reasonable 
control of such party (which circumstances may include, without limitation, acts of God, war, acts 
of civil disobedience, epidemic, pandemic, fire or other casualty, shortage of materials, adverse 
weather conditions (such as, by way of illustration and not of limitation, severe rain storms or 
below freezing temperatures, or tornados), labor action, strikes or similar acts, moratoriums or 
regulations or actions by governmental authorities), the time for such performance shall be 
extended by the amount of time of such delay, but no longer than the amount of time reasonably 
occasioned by the delay.  In no event will any delay or failure of performance caused by any force 
majeure condition extend this Agreement beyond its stated Term unless both parties agree in 
writing to such extension in an amendment to this Agreement. The party claiming delay of 
performance as a result of any of the foregoing force majeure events shall deliver written notice 
of the commencement of any such delay resulting from such force majeure event not later than 
seven (7) days after the claiming party becomes aware of the same, and if the claiming party fails 
to so notify the other party of the occurrence of a force majeure event causing such delay and the 
other party shall not otherwise be aware of such force majeure event, the claiming party shall not 
be entitled to avail itself of the provisions for the extension of performance contained in this 
subsection. 

Section 14.  Dispute Resolution.  In accordance with the provisions of Subchapter I, Chapter 271 
of the Texas Local Government Code, as amended, the parties agree that, prior to instituting any 
lawsuit or other proceeding arising from a dispute under this agreement, the parties shall first 
attempt to resolve the dispute by taking the steps described in this Section.  First, the dissatisfied 
party shall deliver to the other party a written notice substantially describing the nature of the 
dispute, which notice shall request a written response to be delivered to the dissatisfied party not 
less than five (5) days after receipt of the notice of dispute. Second, if the response does not 
reasonably resolve the dispute, in the opinion of the dissatisfied party, the dissatisfied party shall 
give five (5) days’ written notice to that effect to the other party whereupon each party shall appoint 
a person having authority over the activities of the respective parties who shall promptly meet, in 
person, in an effort to resolve the dispute.  Third, if those persons cannot or do not resolve the 
dispute, then the parties shall each appoint a person from the highest tier of managerial 
responsibility within each respective party, who shall then promptly meet, in person, in an effort 
to resolve the dispute. 

Section 15. Disclosure of Business Relationships/Affiliations; Conflict of Interest 
Questionnaire.    The Professional represents that it is in compliance with the applicable filing and 
disclosure requirements of Chapter 176 of the Texas Local Government Code, as amended. 
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Section 16.  Information Technology

(A) Limited Access.  If necessary for the fulfillment of the Agreement, NBU may provide the 
Professional with non-exclusive, limited access to NBU’s information technology infrastructure.  
The Professional understands and agrees to abide by NBU policies, standards, regulations and 
restrictions regarding access and usage of NBU’s information technology infrastructure.  The 
Professional shall reasonably enforce such policies, standards, regulations and restrictions with all 
the Professional’s employees, agents or any tier of subcontractor granted access in the performance 
of this Agreement, and shall be granted and authorize only such access as may be necessary for 
the purpose of fulfilling the requirements of the Agreement.  The Professional’s employees, agents 
and subcontractors must receive prior, written approval from NBU before being granted access to 
NBU’s information technology infrastructure and data and NBU, in its sole determination, shall 
determine accessibility and limitations thereto.  The Professional agrees that the requirements of 
this Section shall be incorporated into all subcontractor agreements entered into by the 
Professional.  It is further agreed that a violation of this Section shall be deemed to cause 
irreparable harm that justifies injunctive relief in court.  A violation of this Section may result in 
immediate termination of this Agreement without notice.  

(B) Data Confidentiality.  All data, regardless of form, including originals, images and 
reproductions, prepared by, obtained by or transmitted to the Professional in connection with this 
Agreement is confidential, proprietary information owned by NBU.  Except as specifically 
provided in this Agreement, the Professional shall not intentionally disclose data generated in the 
performance of the Services to any third party without the prior, written consent of NBU. 

 
(C) Data Security.  Personal identifying information, financial account information, or 
restricted NBU information, whether electronic format or hard copy, is confidential and must be 
secured and protected at all times to avoid unauthorized access.  At a minimum, the Professional 
must encrypt or password-protect electronic files.  This includes data saved to laptop computers, 
computerized devices or removable storage devices.   

(D) Compromised Security.  In the event that data collected or obtained by the Professional in 
connection with this Agreement is believed to have been compromised or in the event of a Security 
Incident, as defined by Section 2054.603 of the Texas Government Code, the Professional shall 
notify NBU within twenty-four (24) hours of discovery of such compromise or Security Incident.  
THE PROFESSIONAL SHALL INDEMNIFY, DEFEND, AND HOLD NBU HARMLESS FROM ANY CLAIMS 

RESULTING FROM THE PROFESSIONAL’S FAILURE TO COMPLY WITH ITS OBLIGATIONS UNDER 

THIS SECTION.
 

(E) Survival.  The obligations of the Professional under this Section shall survive the 
termination of this Agreement. 

 
Section 17. Prohibition on Contracts with Companies Boycotting Israel.     The Professional 
hereby verifies that it and its parent company, wholly-or majority owned subsidiaries, and other 
affiliates, if any, does not boycott Israel and, to the extent this Agreement is a contract for goods 
or services, will not boycott Israel during the term of this Agreement as described in Chapter 2271 
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of the Texas Government Code, as amended.  The foregoing verification is made solely to comply 
with Section 2271.002 of the Texas Government Code, as amended, and to the extent such Section 
does not contravene applicable federal and State law.  As used in the foregoing verification, 
“boycott Israel” means refusing to deal with, terminating business activities with, or otherwise 
taking any action that is intended to penalize, inflict economic harm on, or limit commercial 
relations specifically with Israel, or with a person or entity doing business in Israel or in an Israeli-
controlled territory, but does not include an action made for ordinary business purposes.  The 
Professional understands “affiliate” to mean an entity that controls, is controlled by, or is under 
common control with the Professional and exists to make a profit. 

Section 18.  Contracts with Companies Engaged in Business with Iran, Sudan or Foreign 
Terrorist Organizations Prohibited.  The Professional represents that neither it nor any of its parent 
company, wholly-or majority-owned subsidiaries, and other affiliates is a company identified on 
a list prepared and maintained by the Texas Comptroller of Public Accounts under Section 
2252.153 or Section 2270.0201, Texas Government Code, as amended, and posted on any of the 
following pages of such officer’s internet website:  

https://comptroller.texas.gov/purchasing/docs/sudan-list.pdf,  
https://comptroller.texas.gov/purchasing/docs/iran-list.pdf, or 
https://comptroller.texas.gov/purchasing/docs/fto-list.pdf.  

The foregoing representation is made solely to comply with Section 2252.152, Texas Government 
Code, as amended, and to the extent such Section does not contravene applicable federal or State 
law and excludes the Professional and each of its parent company, wholly-or majority-owned 
subsidiaries, and other affiliates, if any, that the United States government has affirmatively 
declared to be excluded from its federal sanctions regime relating to Sudan or Iran or any federal 
sanctions regime relating to a foreign terrorist organization. The Professional understands 
“affiliate” to mean an entity that controls, is controlled by, or is under common control with the 
Professional and exists to make a profit. 

Section 19. Prohibition on Contracts with Companies in China, Iran, North Korea, or Russia.  
If the Professional is granted direct or remote access to or control of critical infrastructure in the 
State of Texas under this Agreement, the Professional represents the following: 

 
(A) it is not owned by or the majority of stock or other ownership interest in the Professional 

is not held or controlled by:  
 

i. individuals who are citizens of China, Iran, North Korea, Russia, or a country 
designated by the Governor of Texas as a threat to critical infrastructure under Section 
2275.0103 of the Texas Government Code, as amended (“designated country”); or  

ii. a company or other entity, including a governmental entity, that is owned or controlled 
by citizens of or is directly controlled by the government of China, Iran, North Korea, 
Russia, or a designated country; or  

(B) it is not headquartered in China, Iran, North Korea, Russia, or a designated country. 
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The foregoing representation is made solely to comply with Chapter 2275 of the Texas 
Government Code, as amended, and to the extent such Section does not contravene applicable 
federal or State law.  As used in the foregoing verification, “critical infrastructure” means a 
communication infrastructure system, cybersecurity system, electric grid, hazardous waste 
treatment system, or water treatment facility.  “Affiliate,” with respect to a company entering into 
an agreement in which the critical infrastructure is electric grid equipment, has the meaning 
assigned by the protocols of the independent organization certified under Section 39.151, Utilities 
Code, for the ERCOT power region. 
 
Section 20.  Prohibition on Contracts with Companies Boycotting Energy Companies. The 
Professional hereby verifies that it and its parent company, wholly-or majority owned subsidiaries, 
and other affiliates, if any, do not boycott energy companies and, to the extent this Agreement is a 
contract for goods or services, will not boycott energy companies during the term of this 
Agreement as described in Chapter 2276 of the Texas Government Code, as amended  

The foregoing verification is made solely to comply with Section 2276.002 of the Texas 
Government Code, as amended, and to the extent such Section does not contravene applicable 
federal and State law.  As used in the foregoing verification, “boycott energy companies” has the 
meaning used in Section 809.001 of the Texas Government Code, as amended. The Professional 
understands “affiliate” to mean an entity that controls, is controlled by, or is under common control 
with the Professional and exists to make a profit. 

Section 21.  Prohibition on Contracts with Companies that Discriminate Against Firearm and 
Ammunition Industries.  The Professional hereby verifies that it and its parent company, wholly-
or majority owned subsidiaries, and other affiliates, if any, do not have a practice, policy, guidance, 
or directive that discriminates against a firearm entity or firearm trade association and, to the extent 
this Agreement is a contract for goods or services, will not discriminate against a firearm entity or 
firearm trade association during the term of this Agreement as described in Chapter 2274 of the 
Texas Government Code, as amended.   

The foregoing verification is made solely to comply with Section 2274.002 of the Texas 
Government Code, as amended, and to the extent such Section does not contravene applicable 
federal and State law.  As used in the foregoing verification, “discriminate against a firearm entity 
or firearm trade association” has the meaning used in Section 2274.001(3) of the Texas 
Government Code, as amended. The Professional understands “affiliate” to mean an entity that 
controls, is controlled by, or is under common control with the Professional and exists to make a 
profit. 

Section 22.  Texas Public Information Act.  The Professional recognizes that NBU is subject to 
the disclosure requirements of the Texas Public Information Act (the “PIA”). As part of its 
obligations within this Agreement, the Professional agrees, at no additional cost to NBU, to 
cooperate with NBU for any particular needs or obligations arising out of the NBU’s obligations 
under the PIA. This acknowledgment and obligation are in addition to and complementary to the 
NBU’s audit rights in Section 12(P). 

183

Item 10.



Page 16 of 21 
Effective 09.01.2023 

This provision applies if the Agreement has a stated expenditure of at least $1 million in public 
funds for the purchase of goods or services by NBU or results in the expenditure of at least $1 
million in public funds for the purchase of goods or services by NBU in a fiscal year of NBU.  

The Professional must (1) preserve all contracting information related to the Agreement as 
provided by the records retention requirements applicable to NBU for the duration of the 
Agreement; (2) promptly provide to NBU any contracting information related to the Agreement 
that is in the custody or possession of the Professional on request of NBU; and (3) on completion 
of the Agreement, either:  
 

(i) provide at no cost to NBU all contracting information related to the Agreement 
that is in the custody or possession of the Professional; or 

(ii) preserve the contracting information related to the Agreement as provided by the 
records retention requirements applicable to NBU. 

The requirements of Subchapter J, Chapter 552, Texas Government Code, may apply to this 
Agreement and the Professional agrees that the Agreement can be terminated if the Professional 
knowingly or intentionally fails to comply with a requirement of that subchapter. 

Section 23.  Electronic Signatures.  Pursuant to Chapter 322 of the Texas Business and Commerce 
Code, as amended, the parties agree to the use of electronic signatures herein and that the use of 
an electronic signature, whether digital or encrypted, is intended to have the same force and effect 
as a manual signature.  Electronic signature means any electronic sound, symbol or process 
attached to or logically associated with a record and executed and adopted by a party with the 
intent to sign such record, including facsimile or e-mail electronic signatures.  Each party further 
agrees that if it agrees to conduct a transaction by electronic means in this Agreement, it may refuse 
to conduct other transactions by electronic means and that such right may not be waived by this 
Agreement.  

(The remainder of this page intentionally left blank) 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on this the ___ day 
of _____________, 2024. 

NBU:  
  

NEW BRAUNFELS UTILITIES, 
a Texas municipally owned utility  

By:_______________________  
Name:  Ryan Kelso  
Title:    Chief Executive Officer   

  

PROFESSIONAL: 

TERRACON CONSULTANTS, INC.,
a Delaware corporation authorized to transact
business in the State of Texas 

By:  _______________________ 
Name: _____________________
Title:   _____________________ 
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Exhibit A 

Services

The Professional shall provide all labor, equipment, materials, and transportation necessary to 
provide on-call cultural resource services on an as-needed basis for Water and Wastewater Capital 
Improvement Plan projects to meet both project-specific and Texas Historical Commission 
(“THC”) requirements (the “Services”).  The Services include THC coordination, archeological 
surveying/test services, archeological assessments, THC antiquities permit coordination, 
mitigation excavation services, and reporting to THC as required per project site. 
 
SCOPE OF SERVICES

 
The Services, as further defined in individual Work Authorizations, may include the following 
tasks:  
 

a. THC coordination meetings;  
 
b. pre-field preparations and targeted surveying/testing services, such as:  
 

i. backhoe trenching, test unit excavation, and/or shovel testing;  
ii. assessing the quality of archeological deposits and preservation measures;
iii. creation of preliminary summary letter report detailing findings and 

interpretations regarding the quality and three-dimensional extent of archeological 
deposits that may be impacted; and  

iv. update and revise research design submitted to the THC with interpretations from 
the targeted surveying/testing;  

 
c. THC antiquities permit application packet creation and submission, to include a 

research design and budget to conduct mitigation excavation;  
 
d. mitigation excavation required for Antiquities Code of Texas compliance; and   
 
e. analyzing and summarizing data collected during field excavation and field 

investigation to include providing a draft interim report and submission to THC.  

The Professional shall submit a proposed service plan and quote for each project that NBU requests 
to be performed under this Agreement.  NBU will either approve or disapprove each proposed 
service plan.  NBU’s approval shall be evidenced by a finalized Work Authorization executed by 
both parties, a form of which is attached as Exhibit C to this Agreement.  The specific requirements 
as to location, conditions, procedures, timeframe for completion, and associated services 
pertaining to an assigned project shall be negotiated and set out in an individual Work 
Authorization, in the form attached as Exhibit C.  
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Work Authorizations shall be numbered sequentially, starting with number one (1) and shall 
reference this Agreement.  The assigned and accepted Work Authorizations shall be incorporated 
into and become a part of this Agreement. 

 
The Professional understands and agrees that NBU makes no minimum guarantees with regard to 
the amount of services under this Agreement.
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Exhibit B  

Compensation 

The Professional shall perform the Services described in Exhibit A for a particular project outlined 
in each NBU Work Authorization, attached as Exhibit C, and in accordance with the Professional’s 
Fee Schedule below; however, the compensation for all Services rendered under this Agreement 
shall not exceed $100,000 annually, and $500,000 for the duration of the Agreement. 

The following rate table is included for informational purposes only. 

Fee Schedule 
Service/Job Descriptions Rate 
Principal $175
QA/QC Manager $175 
Senior Principal Investigator $135
Principle Investigator $120 
Architectural Historian $120 
Senior Project Archaeologist $90 
Project Archaeologist 80 
Staff Archaeologist (Crew Chief) $75 
Archaeological Technician II $65 
Archaeological Technician I $55 
GIS Technician $85 
Administrative Assistant $65 

Direct Costs
Item  Cost (per day unless otherwise specified)
Trenching (one machine plus operator) $1,800
GPS/GNSS/RTK (sub-meter) $35
State Site Registry Form (per item) $110
Curation Fee (per 3” of records) $210
Curation Fee (per box) $325
Mileage (per mile) $0.65
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Exhibit C 

Work Authorization 

New Braunfels Utilities (“NBU”)
Attn: Director of Water Services
263 Main Plaza
New Braunfels, Texas  78130

CIP Project No.:   

Agreement No.:  

Date:

This Work Authorization No. ____ is in accordance with the terms and conditions outlined in the 
Professional Services Agreement between ______________________ (“Professional”) and NBU dated 
_________________ (the “Agreement”).

Project Description:  

Description of Services:

The Professional shall provide the Services in accordance with Exhibit A of the Agreement and more 
particularly described in Appendix __ to this Work Authorization.

Deliverables:  

Compensation shall be as follows:  Compensation shall be on a lump sum basis in the amount of $######
for the Services and Deliverables described in this Work Authorization No. ______ in accordance with the Fee 
Schedule described in Exhibit B of the Agreement.

Amount of this Authorization $

Schedule shall be as follows:

The above described services shall proceed upon return of this Work Authorization.  Services will be billed as they are 
done.  If the Work Authorization conflicts with the Agreement, the Agreement controls.    

This Work Authorization will serve as notice to proceed.

PROFESSIONAL: NEW BRAUNFELS UTILITIES: 

BY: BY:        

     
Print or Type Name Print or Type Name    

TITLE: TITLE:       

DATE: DATE:

Work Authorization No. _____
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Meeting Date: June 27, 2024 Agenda Type: Consent Items for Action 

    

From: Adam Willard, P.E. Reviewed by: Michael Short, P.E. 

 Chief Engineer of Water 

Systems 

 Director of Water Services 

and Compliance 

Submitted by: Michael Short, P.E. Approved by: Ryan Kelso 

 Director of Water Services 

and Compliance 
 Chief Executive Officer 

RECOMMENDED ACTION: Authorize CEO or His Designee to Negotiate and Execute a 

Construction Contract with MGC Contractors, Inc. for 

Construction of the North Kuehler Interceptor Odor Control 

Facility Project 

 
  

 

BACKGROUND 

 

On March 1, 2024, New Braunfels Utilities (“NBU”) issued a request for bids for the North Kuehler 

Interceptor Odor Control Facility Project. The Project is anticipated to include some or all of the following 

items within its scope: (i) Construction of an EcoPure Mini Odor Control Facility installed at the inlet 

structure for the North Kuehler Interceptor siphon across the Guadalupe River near 450 Cross River Road 

(ii) associated structural slab and electrical work, (iii) fencing (iv) stormwater pollution prevention plan, 

(v) and all other appurtenances necessary to complete the Project (the “Project”).  The Project will mitigate 

odors experienced near the upstream siphon box of the North Kuehler Interceptor near 450 Cross River 

Road. 

 

On April 5, 2024, NBU received four (4) bids for the Project during the public bidding process.  The 

project team evaluated the bids and recommends the selection of MGC Contractors, Inc. (“MGC”) for the 

Project.  MGC was selected as the respondent who provides the best value to NBU based on the selection 

criteria, the weighted value for those criteria, and the ranking evaluation, including their cost of work, 

proposed schedule, past performance on similar projects, overall qualifications, corporate history, and 

references. MGC’s proposal includes a base bid of $478,000.00, which was the second lowest base bid 

out of the four (4) respondents. 
 

NBU staff requests that the Board of Trustees approve the Construction Contract Agreement (the 

“Contract”) with MGC for the Project. 
 

This item is being presented to the Board because the total amount of this contract exceeds $250,000. 
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FINANCIAL IMPACT 
 

The total financial impact of the Contract with MGC for the Project is $478,000. The Project is budgeted 

within the Fiscal Year 2024 through Fiscal Year 2025 NBU Board approved Capital Improvements 

Projects Budget. Anticipating the need for project change orders, a contract contingency of $50,000.00, 

which is approximately 10% of the total contract amount, will be added to the project construction 

budget. The total contract amount plus contingency is $528,000.00. 
 

LINK TO STRATEGIC PLAN 

Customers and Community 

Infrastructure and Technology 

Stewardship 

EXHIBITS 

 

1. Construction Contract with MGC 

2. Bid Tab – (CSP 24-0040) 

 

Bid Tab 

Bidder Total Cost 

Pesado Construction Company $472,060 

MGC Contractors, Inc $478,000 

Stolz Mechanical Contractors, LLC $544,400 (bid correction) 

Associated Construction Partners Ltd $690,750 
 

 

3. Bid Evaluation Matrix – Competitive Sealed Proposal (24-0040) 

 

Bid Evaluation Matrix 

       

Item Criteria Possible 

Points 

MGC 

Contractors, 

Inc  

Pesado 

Construction 

Com 

Associated 

Construction 

Partners 

Stoltz 

Mechanical 

Contractors, 

LLC 

1. Proposed Schedule 10 9.5 8.8 8.8 2.0 

2. 
Past performance on 

similar projects 
20 19.2 16.3 17.0 3.7 

3. 

Overall 

Qualifications, 

Reputation, Past 

Relationship with 

NBU and Public 

Owners 

10 9.7 9.2 7.7 2.0 

4. 
Contractor's corporate 

history and stability 
5 5.0 4.2 4.5 1.3 
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5. References  5 5.0 4.7 4.7 1.3 

6. Purchase Price 50 49.4 50.0 34.2 43.1 

 Total Score 100 97.7 93.2 76.8 53.4 

 Rank  1 2 3 4 
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THIS AGREEMENT (the “Agreement” or the “Contract”) is between NEW BRAUNFELS 
UTILITIES, a Texas municipally owned utility (“NBU”), and MGC CONTRACTORS, INC.,                                                 
an Arizona corporation authorized to transact business in the State of Texas (the “Contractor”). 
 
NBU and the Contractor, in consideration of the mutual covenants set forth herein, agree as follows: 

ARTICLE 1 - WORK 

1.01 The Contractor shall complete all Work as specified or indicated in the Contract Documents as 
listed below: 

Contract Agreement and the related Exhibits; 
Standard General Conditions of the Contract; 
Special Conditions; 
Technical Specifications; 
Payment Bond; 
Performance Bond;  
100% Design Drawings produced by Freese and Nichols, Inc. dated December 06, 2023; and 
100% Technical Specifications produced by Freese and Nichols, Inc. dated August 08, 2023. 

 

1.02 The Work is generally described as follows: 

The Project is anticipated to include some or all of the following items within its scope: (i) 
Construction of an EcoPure Mini Odor Control Facility installed at the inlet structure for 
the North Kuehler Interceptor siphon across the Guadalupe River near 450 Cross River 
Road, (ii) associated structural slab and electrical work, (iii) fencing, (iv) storm water 
pollution prevention plan, and (v) all other appurtenances necessary to complete the 
Project. 

ARTICLE 2 - THE PROJECT 

2.01 The Project for which the Work under the Contract Documents may be the whole or only a part is 
generally described as follows: 

North Kuehler Interceptor Odor Control Facility 

ARTICLE 3 - ENGINEER 

3.01 The Project has been designed by: 

Erin Mills, P.E. 
Freese and Nichols, Inc. 
9601 McAllister Freeway Suite 1008, 
San Antonio, Texas 78216 
(210) 298-3800 
 

(the “Engineer”), who is to act as NBU’s representative, assume all duties and responsibilities, and have 
the rights and authority assigned to the Engineer in the Contract Documents in connection with the 
completion of the Work in accordance with the Contract Documents. 
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ARTICLE 4 - CONTRACT TIMES 

4.01 Time of the Essence 

A. Time limits stated in the Contract Documents are of the essence of the Contract. In all aspects of the 
Work, including any time limits for Milestones, Substantial Completion, and Final Completion, time 
is of the essence of the Contract. Additionally, time limits stated in the Project Schedule are of the 
essence. By executing this Agreement, the Contractor confirms that the Contract Time is a reasonable 
period for performing the Work.  

4.02 Days to Achieve Substantial Completion and Final Payment 

A. The Work shall be substantially complete within two hundred ten (210) calendar days from the 
Notice to Proceed date and ready for final payment in accordance with Section 14.07 of the General 
Conditions within 30 calendar days after the substantially complete date. 

4.03 Damages 

A. The Contractor shall achieve Substantial Completion of the entire Work within 210 calendar days 
from the Notice to Proceed date, subject to and adjustments of the Contract Time as provided in the 
Contract Documents and Change Orders modifying and extending this Agreement. It is specifically 
understood and agreed to by and between NBU and the Contractor that time is of the essence in the 
substantial completion of the Work, and that failure to substantially complete the Work within the 
designated period, or as it may be extended, shall be construed as a material breach of this 
Agreement. 

B. Should the Contractor default on its obligations to make progress and complete the Work on time, as 
allowed in the Contract Documents, NBU may withhold, deduct, or recover from the Contractor all 
costs and damages for compensable delay caused by the Contractor from the Contract Price. Such 
costs shall include any professional or consultant’s fees (including but not limited to fees for 
attorneys, architects, engineers, and construction managers), and all other costs, expenses, and 
damages actually incurred by NBU as a result of such delay. NBU’s delay damages may be incidental 
to and not directly associated with the Project. 

C. Timely final completion is an essential condition of this Agreement.  The Contractor agrees to 
achieve final completion of the Work within 30 days of the designated or extended Substantial 
Completion date. The date of Substantial Completion shall be fixed by this Agreement, unless 
modified by Change Order, and memorialized by a Certificate of Substantial Completion as provided 
in the General Conditions. 

4.04 Special Damages 

A. In addition to damages for delay addressed in Section 4.03, the Contractor shall reimburse NBU for 
(i) any fines or penalties imposed on NBU as a direct result of the Contractor’s failure to attain 
Substantial Completion according to the Contract Times and (ii) the actual costs reasonably incurred 
by NBU for engineering, construction observation, inspection, and administrative services needed 
after the time specified in Section 4.02 for Substantial Completion (as duly adjusted pursuant to the 
Contract), until the Work is substantially complete. 

B. After the Contractor achieves Substantial Completion, if the Contractor shall neglect, refuse, or fail to 
complete the remaining Work within the Contract Times, the Contractor shall reimburse NBU for the 
actual costs reasonably incurred by NBU for engineering, construction observation, inspection, and 
administrative services needed after the time specified in Section 4.02 for Work to be completed and 
ready for final payment (as duly adjusted pursuant to the Contract), until the Work is completed and 
ready for final payment. 
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C. The remedies contained in this Article 4 are not exclusive and shall be cumulative to other remedies 
provided to NBU in the event of default or breach by the Contractor. 

ARTICLE 5 - CONTRACT PRICE 

5.01 NBU shall pay the Contractor for completion of the Work in accordance with the Contract 
Documents the amounts that follow, subject to adjustment under the Contract: 

A. For all Work, at the prices stated in the Contractor’s Bid Form, attached hereto as Exhibit B. 

ARTICLE 6 - PAYMENT PROCEDURES 

6.01 Submittal and Processing of Payments 

A. The Contractor shall submit Applications for Payment in accordance with Article 14 of the General 
Conditions. Applications for Payment will be processed by the Engineer as provided in the General 
Conditions. 

6.02 Progress Payments; Retainage 

A. NBU shall make progress payments on account of the Contract Price on the basis of the Contractor’s 
Applications for Payment within 30 days of NBU’s acceptance of the payment application: 

1. Prior to Substantial Completion, NBU shall make progress payments in an amount equal 
to the percentage indicated below but, in each case, less the aggregate of payments 
previously made and less such amounts as the Engineer may determine or NBU may 
withhold, including but not limited to damages, in accordance with Section 14.02 of the 
General Conditions: 

a.   95% (percent) of Work completed. 

b.   95% (percent) of cost of materials and equipment not incorporated in the Work. 

 

6.03 Final Payment 

A. Upon final completion and acceptance of the Work in accordance with Section 14.07 of the General 
Conditions, NBU shall pay the remainder of the Contract Price, including any retainage held, as 
recommended by the Engineer as provided in said Section 14.07 of the General Conditions. 

ARTICLE 7 – CONTRACTOR’S REPRESENTATIONS 

7.01 To induce NBU to enter into this Agreement, the Contractor makes the following representations: 

A. The Contractor has examined and carefully studied the Contract Documents and the other related data 
identified in the Bidding Documents. 

B. The Contractor has visited the Site and become familiar with and is satisfied as to the general, local, 
and Site conditions that may affect cost, progress, and performance of the Work. 

C. The Contractor is familiar with and is satisfied as to all federal, state, and local Laws and Regulations 
that may affect cost, progress, and performance of the Work. 

D. The Contractor has obtained and carefully studied (or assumes responsibility for doing so) all 
examinations, investigations, explorations, tests, studies, and data concerning conditions (surface, 
subsurface, and Underground Facilities) at or contiguous to the Site that may affect cost, progress, or 
performance of the Work or which relate to any aspect of the means, methods, techniques, sequences, 
and procedures of construction to be employed by the Contractor, including any specific means, 
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methods, techniques, sequences, and procedures of construction expressly required by the Bidding 
Documents, and safety precautions and programs incident thereto. 

E. The Contractor does not consider that any further examinations, investigations, explorations, tests, 
studies, or data are necessary for the performance of the Work at the Contract Price, within the 
Contract Times, and in accordance with the other terms and conditions of the Contract Documents. 

F. The Contractor is aware of the general nature of work to be performed by NBU and others at the Site 
that relates to the Work as indicated in the Contract Documents. 

G. The Contractor has correlated the information known to the Contractor, information and observations 
obtained from visits to the Site, reports and drawings identified in the Contract Documents, and all 
additional examinations, investigations, explorations, tests, studies, and data with the Contract 
Documents. 

H. The Contractor has given the Engineer written notice of all conflicts, errors, ambiguities, or 
discrepancies that the Contractor has discovered in the Contract Documents, and the written 
resolution thereof by the Engineer is acceptable to the Contractor. 

I. The Contract Documents are generally sufficient to indicate and convey understanding of all terms 
and conditions for performance and furnishing of the Work. 

ARTICLE 8 - MISCELLANEOUS 

8.01 Terms 

A. Terms used in this Agreement will have the meanings stated in the Standard General Conditions of 
the Contract. 

8.02 Assignment of Contract 

A. No assignment by a party hereto of any rights under or interests in the Agreement will be binding on 
another party hereto without the written consent of the party sought to be bound; and, specifically, but 
without limitation, money that may become due and money that is due may not be assigned without 
such consent (except to the extent that the effect of this restriction may be limited by law), and unless 
specifically stated to the contrary in any written consent to an assignment, no assignment will release 
or discharge the assignor from any duty or responsibility under the Contract Documents. Should an 
assignment occur, the terms of this provision survive and control any further assignment by an 
assignee. 

8.03 Successors and Assigns 

A. NBU and the Contractor each binds itself, its partners, successors, assigns, and legal representatives 
to the other party hereto, its partners, successors, assigns, and legal representatives in respect to all 
covenants, agreements, and obligations contained in the Contract Documents. 

8.04 Severability 

A. Any provision or part of the Contract Documents held to be void or unenforceable under any Law or 
Regulation shall be deemed stricken, and all remaining provisions shall continue to be valid and 
binding upon NBU and the Contractor, who agree that the Contract Documents shall be reformed to 
replace such stricken provision or part thereof with a valid and enforceable provision that comes as 
close as possible to expressing the intention of the stricken provision. 

8.05 Governing Law 

A. The Contract shall be governed by the law of the State of Texas without regard to its conflict of law 
principles.  
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8.06 Venue 

A. This Agreement is entered into and performed in Comal County, Texas, and the Contractor and NBU 
agree that exclusive and mandatory venue for any legal action related to this Agreement shall be in 
the District Courts of Comal County, Texas. 

8.07 Prohibition on Contracts with Companies Boycotting Israel  

A. The Contractor hereby verifies that it and its parent company, wholly-or majority owned subsidiaries, 
and other affiliates, if any, does not boycott Israel and, to the extent this Agreement is a contract for 
goods or services, will not boycott Israel during the term of this Agreement as described in Chapter 
2271 of the Texas Government Code, as amended. The foregoing verification is made solely to 
comply with Chapter 2271.002 of the Texas Government Code, as amended, and to the extent such 
Section does not contravene applicable federal and State law.  As used in the foregoing verification, 
“boycott Israel” means refusing to deal with, terminating business activities with, or otherwise taking 
any action that is intended to penalize, inflict economic harm on, or limit commercial relations 
specifically with Israel, or with a person or entity doing business in Israel or in an Israeli-controlled 
territory, but does not include an action made for ordinary business purposes.  The Contractor 
understands “affiliate” to mean an entity that controls, is controlled by, or is under common control 
with the Contractor and exists to make a profit. 

8.08 Contracts with Companies Engaged in Business with Iran, Sudan or Foreign Terrorist 
Organizations Prohibited 

A. The Contractor represents that neither it nor any of its parent company, wholly-or majority-owned 
subsidiaries, and other affiliates is a company identified on a list prepared and maintained by the 
Texas Comptroller of Public Accounts under Section 2252.153 or Section 2270.0201, Texas 
Government Code, as amended, and posted on any of the following pages of such officer’s internet 
website:  

https://comptroller.texas.gov/purchasing/docs/sudan-list.pdf, 
https://comptroller.texas.gov/purchasing/docs/iran-list.pdf, or 

https://comptroller.texas.gov/purchasing/docs/fto-list.pdf. 

B. The foregoing representation is made solely to comply with Section 2252.152, Texas Government 
Code, as amended, and to the extent such Section does not contravene applicable federal or State law 
and excludes the Contractor and each of its parent company, wholly-or majority-owned subsidiaries, 
and other affiliates, if any, that the United States government has affirmatively declared to be 
excluded from its federal sanctions regime relating to Sudan or Iran or any federal sanctions regime 
relating to a foreign terrorist organization.  The Contractor understands “affiliate” to mean an entity 
that controls, is controlled by, or is under common control with the Contractor and exists to make a 
profit. 

8.09 Prohibition on Contracts with Companies in China, Iran, North Korea, or Russia  

A. If the Contractor is granted direct or remote access to or control of critical infrastructure in the State 
of Texas under this Agreement, the Contractor represents the following: 

1. it is not owned by or the majority of stock or other ownership interest in the Contractor is 
not held or controlled by:  

a. individuals who are citizens of China, Iran, North Korea, Russia, or a country 
designated by the Governor of Texas as a threat to critical infrastructure under 
Section 2275.0103 of the Texas Government Code, as amended (“designated 
country”); or  
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b. a company or other entity, including a governmental entity, that is owned or 
controlled by citizens of or is directly controlled by the government of China, 
Iran, North Korea, Russia, or a designated country; or  

2. it is not headquartered in China, Iran, North Korea, Russia, or a designated country. 

B. The foregoing representation is made solely to comply with Chapter 2275 of the Texas Government 
Code, as amended, and to the extent such Section does not contravene applicable federal or State law.  
As used in the foregoing verification, “critical infrastructure” means a communication infrastructure 
system, cybersecurity system, electric grid, hazardous waste treatment system, or water treatment 
facility.  “Affiliate,” with respect to a company entering into an agreement in which the critical 
infrastructure is electric grid equipment, has the meaning assigned by the protocols of the independent 
organization certified under Section 39.151, Utilities Code, for the ERCOT power region. 

 

8.10 Prohibition on Contracts with Companies Boycotting Energy Companies  

A. The Contractor hereby verifies that it and its parent company, wholly-or majority owned subsidiaries, 
and other affiliates, if any, do not boycott energy companies and, to the extent this Agreement is a 
contract for goods or services, will not boycott energy companies during the term of this Agreement 
as described in Chapter 2276 of the Texas Government Code, as amended.     

B. The foregoing verification is made solely to comply with Section 2276.002 of the Texas Government 
Code, as amended, and to the extent such Section does not contravene applicable federal and State 
law.  As used in the foregoing verification, “boycott energy companies” has the meaning used in 
Section 809.001 of the Texas Government Code, as amended. The Contractor understands “affiliate” 
to mean an entity that controls, is controlled by, or is under common control with the Contractor and 
exists to make a profit. 

8.11 Prohibition on Contracts with Companies that Discriminate Against Firearm and Ammunition 
Industries   

A. The Contractor hereby verifies that it and its parent company, wholly-or majority owned subsidiaries, 
and other affiliates, if any, do not have a practice, policy, guidance, or directive that discriminates 
against a firearm entity or firearm trade association and, to the extent this Agreement is a contract for 
goods or services, will not discriminate against a firearm entity or firearm trade association during the 
term of this Agreement as described in Chapter 2274 of the Texas Government Code, as amended.     

B. The foregoing verification is made solely to comply with Section 2274.002 of the Texas Government 
Code, as amended, and to the extent such Section does not contravene applicable federal and State 
law.  As used in the foregoing verification, “discriminate against a firearm entity or firearm trade 
association” has the meaning used in Section 2274.001(3) of the Texas Government Code, as 
amended. The Contractor understands “affiliate” to mean an entity that controls, is controlled by, or is 
under common control with the Contractor and exists to make a profit. 

8.12 Texas Public Information Act 

A. The Contractor recognizes that this Project is publicly owned, and NBU is subject to the disclosure 
requirements of the Texas Public Information Act (the “PIA”). As part of its obligations within the 
Contract Documents, the Contractor agrees, at no additional cost to NBU, to cooperate with NBU for 
any particular needs or obligations arising out of NBU’s obligations under the PIA. This 
acknowledgment and obligation are in addition to and complementary to NBU’s audit rights. 
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B. This provision applies if the Agreement has a stated expenditure of at least $1 million in public funds 
for the purchase of goods or services by NBU or results in the expenditure of at least $1 million in 
public funds for the purchase of goods or services by NBU in a fiscal year of NBU.  

C. The Contractor must  

1. preserve all contracting information related to the Agreement as provided by the records 
retention requirements applicable to NBU for the duration of the Agreement;  

2. promptly provide to NBU any contracting information related to the Agreement that is in 
the custody or possession of the Contractor on request of NBU; and  

3. on completion of the Agreement, either:  

a.provide at no cost to NBU all contracting information related to the Agreement 
that is in the custody or possession of the Contractor; or 

b.preserve the contracting information related to the Agreement as provided by the 
records retention requirements applicable to NBU. 

D. The requirements of Subchapter J, Chapter 552, Texas Government Code, may apply to this 
Agreement and the Contractor agrees that the Agreement can be terminated if the Contractor 
knowingly or intentionally fails to comply with a requirement of that subchapter. 

 
8.13 Electronic Signatures 

A. Pursuant to Chapter 322 of the Texas Business and Commerce Code, as amended, the parties agree to 
the use of electronic signatures herein and that the use of an electronic signature, whether digital or 
encrypted, is intended to have the same force and effect as a manual signature.  Electronic signature 
means any electronic sound, symbol or process attached to or logically associated with a record and 
executed and adopted by a party with the intent to sign such record, including facsimile or e-mail 
electronic signatures.  Each party further agrees that if it agrees to conduct a transaction by electronic 
means in this Agreement, it may refuse to conduct other transactions by electronic means and that 
such right may not be waived by this Agreement. 

ARTICLE 9 - INSURANCE 
 
9.01 Evidence of the Contractor’s Insurance 
 
Before any Work at the Site may commence, Contractor shall deliver to NBU the certificates of insurance 
and policy endorsements pages for all insurance policies required to be provided by the Contractor in 
accordance with the Insurance Rider that is Exhibit A to this Agreement.   
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IN WITNESS WHEREOF, NBU and the Contractor have signed this Agreement in duplicate.  One 
counterpart each has been delivered to NBU and the Contractor. All portions of the Contract Documents 
have been signed or identified by NBU and the Contractor or on their behalf.  
 
This Agreement will be effective on _______, _______ (which is the Effective Date of the Agreement). 
 

 
NBU: 
 
NEW BRAUNFELS UTILITIES 
 
 
By:_______________________________________ 
 
Printed Name:_Ryan Kelso___________________ 
 
Title:_Chief Executive Officer________________ 
 

[CORPORATE SEAL] 
 
 
Attest:____________________________________ 
 
 
Title:_____________________________________ 
 
Address for giving notices: 
 
New Braunfels Utilities______________________ 

Attention: Director of Water Services 
 
355 FM 306               _______________________ 
 
 
New Braunfels, Texas 78130_________________ 
 
(If NBU is a corporation, attached evidence of 
authority to sign. If NBU is a public body, attach 
evidence of authority to sign and resolution or other 
documents authorizing execution of NBU-
Contractor Agreement.) 
 
 
 
 
 
 
 

 
CONTRACTOR: 
 
MGC CONTRACTORS, INC. 
 
 
By:_______________________________________ 
 
Printed Name:______________________________ 
 
Title:_____________________________________ 
 

[CORPORATE SEAL] 
 
 
Attest:____________________________________ 
 
 
Title:_____________________________________ 
 
Address for giving notices: 
 
_________________________________________ 
 
 
_________________________________________ 
 
 
_________________________________________ 
 
 
License No.:_______________________________ 
                                   (Where Applicable) 
 
 
Agent for service or process: 
 
_________________________________________ 
(If the Contractor is a corporation or a partnership, 
attach evidence or authority to sign.) 

 

 
END OF DOCUMENT 
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Exhibit A to Contract Agreement 
Owner’s Insurance Requirements of Contractor 
 
1.  Specific Insurance Requirements 

The following insurance shall be maintained in effect with limits not less than those set forth below at all times during 
the term of this Agreement and thereafter as required: 
 

Insurance Coverage/Limits Other Requirements 
Commercial 
General Liability 
(Occurrence 
Basis) 

Amounts of coverage shall be no less than: 
 $1,000,000 Per Occurrence 
 $2,000,000 General Aggregate 
 $2,000,000 Products/Completed 

Operations Aggregate 
 $1,000,000 Personal And Advertising 

Injury 
 Designated Construction Project(s) 

General Aggregate Limit 
 

 Current ISO edition of CG 00 01 
 Additional insured status shall be provided in 

favor of Owner Parties on a combination of 
ISO forms CG 20 10 10 01 and CG 20 37 
10101 or an equivalent. 

 This coverage shall be endorsed to provide 
primary and non-contributing liability 
coverage.  It is the intent of the parties to this 
Agreement that all insurance coverage 
required herein shall be primary to and will 
not seek contribution from any other insurance 
held by Owner Parties, with Owner Parties’ 
insurance being excess, secondary and non-
contributing.   

 Stop Gap coverage shall be provided if any 
work is to be performed in a monopolistic 
workers’ compensation state. 

 The following exclusions/limitations (or their 
equivalent(s), are prohibited: 
o Contractual Liability Limitation CG 21 39 
o Amendment of Insured Contract Definition 

CG 24 26 
o Exclusion-Damage to Work Performed by 

Subcontractors On Your Behalf, CG 22 94 
or CG 22 95 

o Any Classification limitation 
o Any Construction Defect Completed 

Operations exclusion 
o Any endorsement modifying the Employer’s 

Liability exclusion or deleting exception to 
it 

o Any endorsement modifying or deleting 
Explosion, Collapse or Underground 
coverage 

o Any Habitational or Residential exclusion 
applicable to the Work 

o Any “Insured vs. Insured” exclusion except 
Named Insured vs. Named Insured 

o Any Punitive, Exemplary or Multiplied 
Damages exclusion 

o Any Subsidence exclusion 

 

201

Item 11.



Rev. 09/01/23 2 Insurance Rider Exhibit A 
 

Business Auto 
Liability 

Amount of coverage shall be no less than: 
 $1,000,000 Combined Single Limit 

 Current ISO edition of CA 00 01 
 Arising out of any auto (Symbol 1), including 

owned, hired and non-owned 
Workers’ 
Compensation and 
Employer’s 
Liability 

Amounts of coverage shall be no less than: 
 Statutory Limits 
 $1,000,000 Each Accident and Disease 
 Alternate Employer endorsement 
 

 The State in which work is to be performed 
must listed under Item 3.A. on the 
Information Page 

 Such insurance shall cover liability arising 
out of the Contractor’s employment of 
workers and anyone for whom the Contractor 
may be liable for workers’ compensation 
claims.  Workers’ compensation insurance is 
required, and no “alternative” forms of 
insurance shall be permitted.   

 Where a Professional Employer Organization 
(PEO) or “leased employees” are utilized, 
Contractor shall require its leasing company 
to provide Workers’ Compensation insurance 
for said workers and such policy shall be 
endorsed to provide an Alternate Employer 
endorsement in favor of Contractor and 
Owner.  Where Contractor uses leased 
employees with Workers’ Compensation 
insurance provided by a PEO or employee 
leasing company, Contractor is strictly 
prohibited from subletting any of its work 
without the express written agreement of 
Owner. 

Excess Liability 
(Occurrence 
Basis) 

Amounts of coverage shall be no less than: 
 $5,000,000 Each Occurrence 
 

 Coverage shall “follow form” over 
underlying policies listed herein. 

Professional 
Liability 

Amounts of coverage shall be no less than: 
 $1,000,000 Each Claim 
 $2,000,000 Annual Aggregate 
 If a combined Contractor’s Pollution 

Liability and Professional Liability policy 
is utilized, the limits shall be $3,000,000 
Each Claim. 

 Such insurance shall cover all services 
rendered by the Contractor and its 
consultants under the Agreement, including 
but not limited to design or design/build 
services. 

 Policies written on a Claims-Made basis 
shall be maintained for at least two years 
beyond termination of the Agreement. 

 Such insurance shall cover all services 
rendered by the Contractor and its 
subcontractors under the Agreement. 

 This insurance is not permitted to include any 
type of exclusion or limitation of coverage 
applicable to claims arising from: 
o bodily injury or property damage where 

coverage is provided on behalf of design 
professionals or design/build contractors 

o habitational or residential operations 
o mold and/or microbial matter and/or 

fungus and/or biological substance 
 Any retroactive date must be effective prior 

to beginning of services for the Owner. 
 Policies written on a Claims-Made basis shall 

have an extended reporting period of at least 
two years beyond termination of the 
Agreement.  Contractor shall trigger the 
extended reporting period if identical 
coverage is not otherwise maintained with the 
expiring retroactive date. 
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Contractors 
Pollution Liability 

Amounts of coverage shall be no less than: 
 $1,000,000 Each Claim 
 If a combined Contractor’s Pollution 

Liability and Professional Liability policy 
is utilized, the limits shall be $3,000,000 
Each Claim. 

 The policy must provide coverage for: 
o the full scope of the named insured’s 

operations (on-going and completed) as 
described within the scope of work for 
this Agreement 

o loss arising from pollutants including but 
not limited to fungus, bacteria, biological 
substances, mold, microbial matter, 
asbestos, lead, silica and contaminated 
drywall 

o third party liability for bodily injury, 
property damage, clean up expenses, and 
defense arising from the operations; 

o diminution of value and Natural 
Resources damages 

o contractual liability 
o claims arising from non-owned disposal 

sites utilized in the performance of this 
Agreement. 

 

 The policy must insure contractual liability, 
name Owner Parties as an Additional Insured, 
and be primary and noncontributory to all 
coverage available to the Additional Insured. 

 This insurance is not permitted to include any 
type of exclusion or limitation of coverage 
applicable to claims arising from: 
o Insured vs. insured actions.  However 

exclusion for claims made between insured 
within the same economic family are 
acceptable. 

o impaired property that has not been 
physically injured 

o materials supplied or handled by the named 
insured. However, exclusions for the sale 
and manufacture of products are allowed.  
Exclusionary language pertaining to 
materials supplied by the insured shall be 
reviewed by the certificate holder for 
approval.   

o property damage to the work performed by 
the contractor 

o faulty workmanship as it relates to clean up 
costs 

o work performed by subcontractors 
 If coverage is provided on a Claims Made 

basis, coverage will at least be retroactive to 
the earlier of the date of this Agreement or 
the commencement of contractor services 
relation to the Work. 

 The policy will offer an extended discovery 
or extended reporting clause of at least three 
(3) years. 

 Completed Operations coverage shall be 
maintained through the purchase of renewal 
policies to protect the insured and additional 
insured for at least two (2) years after the 
property owner accepts the project or this 
contract is terminated.  The purchase of an 
extended discovery period or an extended 
reporting period on a Claims Made policy or 
the purchase of occurrence-based Contractors 
Environmental Insurance will not be 
sufficient to meet the terms of this provision. 

Builders Risk  Coverage shall be provided in an amount 
equal at all times to the full contract value, 
including change orders, and cost of debris 
removal for any single occurrence. 

 Coverage shall be at least as broad as an 
unmodified ISO Special form, shall be 
provided on a completed-value basis, and 

 Insureds shall include Owner Parties, General 
Contractor, all Loss Payees and Mortgagees, 
and subcontractors of all tiers in the Work as 
Insureds. 
 Such insurance shall cover: 
o all structure(s) under construction, 

including retaining walls, paved surfaces 
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shall be primary to any other insurance 
coverage available to the named insured 
parties, with that other insurance being 
excess, secondary and non-contributing. 

 The policy must provide coverage for: 

and roadways, bridges, glass, 
foundation(s), footings, underground 
pipes and wiring, excavations, grading, 
backfilling or filling; 

o all temporary structures (e.g., fencing, 
scaffolding, cribbing, false work, forms, 
site lighting, temporary utilities and 
buildings) 

 o Agreed Value                                               
o Damage arising from 

error, omission or 
deficiency in 
construction methods, 
design, specifications, 
workmanship or 
materials, including 
collapse 

o Debris removal 
additional limit           

o Earthquake and 
Earthquake Sprinkler 
Leakage 

o Flood                                                            
o Freezing                                                       
o Mechanical breakdown 

including hot & cold 
testing 

o Ordinance or law                                       
o Pollutant clean-up and 

removal             
o Preservation of property                         
o Theft                                                            

• Deductible shall not exceed 
o All Risks of Direct 

Damage, Per 
Occurrence, except 

o Named Storm 
 
 

o Earthquake and 
Earthquake               
Sprinkler Leakage, Per 
Occurrence 

o Flood, Per Occurrence                                                                     
or excess of NFIP if in 
Flood                                                                           
Zone A or V 

Included 
Included 
 
 
 
 
 
$1,000,000 
 
$5,000,000 
 
$5,000,000 
Included 
Included 
 
$1,000,000 
$     25,000 
 
Included 
Included 
 
$10,000 
 
2% subject 
to $50,000 
minimum 
$100,000 
 
 
$100,000 
 

 

located at the site; 
o all property including materials and 

supplies on site for installation; 
o all property including materials and 

supplies at other locations but intended for 
use at the site; 

o all property including materials and 
supplies in transit to the site for 
installation by all means of transportation 
other than ocean transit; and 

o other Work at the site identified in the 
Agreement to which this Exhibit is 
attached. 

• No protective safeguard warranty shall be 
permitted. 

• The termination of coverage provision shall 
be endorsed to permit occupancy of the 
covered property being constructed. This 
insurance shall be maintained in effect, unless 
otherwise provided for the Agreement 
Documents, until the earliest of: 
o the date on which all persons and 

organizations who are insureds under the 
policy agree that it shall be terminated; 

o occupancy, in whole or in part; 
o the date on which release of substantial 

completion is executed; or 
o the date on which the insurable interests of 

Contractor in the Covered Property has 
ceased. 

• A waiver of subrogation provision shall be 
provided in favor of all insureds listed above. 

 
2. General Insurance Requirements 

 
A. Definitions.  For purposes of this Agreement: 
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i.  “ISO” means Insurance Services Office. 
ii. “Contractor” shall include the Builder and its subcontractors of any tier. 
iii. “Owner Parties” means (a) New Braunfels Utilities (collectively referred to as “Owner”), (b) the Project, (c) 

any lender whose loan is secured by a lien against the Work, (d) their respective shareholders, members, 
partners, joint venturers, affiliates, subsidiaries, successors and assigns, (e) any directors, officers, employees, 
or agents of such persons or entities, and (f) others as required by the Contract Documents. 
 

B. Policies.   
i. Contractor shall maintain such Excess Liability, Professional and Pollution insurance in identical coverage, 

form and amount, including required endorsements, for at least two (2) years following Date of Substantial 
Completion of the Work to be performed under this Agreement. Contractor shall maintain such General 
Liability insurance in identical coverage, form and amount, including required endorsements, for at least ten 
(10) years following Date of Substantial Completion of the Work to be performed under this Agreement. 
Contractor shall provide written representation to Owner stating Work completion date. 

ii. All policies must: 
a. Be written through insurance companies authorized to do business in the State in which the work is to be 

performed and rated no less than A-: VII in the most current edition of A. M. Best’s Key Rating Guide at 
all times Work is to be performed. 

b. Provide a waiver of subrogation in favor of Owner Parties on all insurance coverage carried by Contractor, 
whether required herein or not. 

c. Contain an endorsement providing for thirty (30) days prior written notice of cancellation to Owner. 
d. Be provided to the Owner Parties in compliance with the requirements herein and shall contain no 

endorsements that restrict, limit, or exclude coverage required herein in any manner without the prior 
express written approval of the Owner. 

iii. Failure of any Owner Party to demand such certificate or other evidence of full compliance with these insurance 
requirements or failure of any Owner Party to identify a deficiency from evidence that is provided shall not be 
construed as a waiver of the Contractor’s obligation to maintain such insurance. 

iv. The Owner shall have the right to prohibit the Contractor or any subcontractor from performing any Work until 
such certificate of insurance, evidence of insurance and/or required endorsements are received and approved by 
the Owner. 

 
C. Limits, Deductibles and Retentions 

i. No deductible or self-insured retention shall exceed $25,000 without prior written approval of the Owner, 
except as otherwise specified herein.  All deductibles and/or retentions shall be paid by, assumed by, for the 
account of, and at the Contractor’s sole risk. 

 
D. Evidence of Insurance.   

The Contractor shall furnish evidence of insurance to NBU that confirms all required insurance policies are in full 
force and effect.  Evidence of insurance shall be in a form acceptable to NBU.  
Insurance must be evidenced as follows: 
i. ACORD Form 25 Certificate of Liability Insurance for liability coverages. 
ii. ACORD Form 28 Evidence of Commercial Property Insurance for property coverages. 
iii. Evidence shall be provided to Owner prior to commencing Work and prior to the expiration of any required 

coverage. 
iv. ACORD Forms specify: 

a. Owner as certificate holder at Owner’s mailing address; 
b. Insured’s name, which must match that on this Agreement; 
c. Insurance companies producing each coverage and the policy number and policy date of each coverage; 
d. Producer of the certificate with correct address and phone number and have the signature of the authorized 

representative of the producer; 
e. Additional Insured status in favor of Owner Parties; 
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f. Amount of any deductible or self-insured retention in excess of $25,000; 
g. Designated Construction Project(s) General Aggregate Limit; 
h. Primary and non-contributory status; 
i. Waivers of subrogation; and 
j. All exclusions and limitations added by endorsement to the General Liability coverage. This can be 

achieved by attachment of the Schedule of Forms and Endorsements page. 
v. Copies of the following shall also be provided: 

a. General Liability Additional insured endorsement(s); 
b. General Liability Schedule of Forms and Endorsements page(s); and  
c. 30 Day Notice of Cancellation endorsement applicable to all required policies. 

 
E. Contractor Insurance Representations to Owner Parties 

i. It is expressly understood and agreed that the insurance coverages required herein (a) represent Owner Parties’ 
minimum requirements and are not to be construed to void or limit the Contractor’s indemnity obligations as 
contained in this Agreement; and (b) are being, or have been, obtained by the Contractor in support of the 
Contractor’s liability and indemnity obligations under this Agreement.   

ii. Failure to obtain and maintain the required insurance shall constitute a material breach of, and default under, 
this Agreement. In the event of any failure by the Contractor to comply with the provisions of this Agreement, 
the Owner may, without in any way compromising or waiving any right or remedy at law or in equity, on notice 
to the Contractor, purchase such insurance and offset all costs and expenses from the Contract Sum. Owner’s 
exercise of this right shall not relieve or excuse Contractor from the obligation to obtain and maintain such 
insurance amounts and coverages. 

iii. This Exhibit is an independent contract provision and shall survive the termination or expiration of the Contract 
Agreement. 

 
F. Insurance Requirements of Contractor’s Subcontractors 

i. Insurance similar to that required of the Contractor shall be provided by all subcontractors (or provided by the 
Contractor on behalf of subcontractors) to cover operations performed under any subcontract agreement.  The 
Contractor shall be held responsible for any modification in these insurance requirements as they apply to 
subcontractors.  The Contractor shall maintain certificates of insurance from all subcontractors containing 
provisions similar to those listed herein (modified to recognize that the certificate is from subcontractor) 
enumerating, among other things, the waivers of subrogation, additional insured status, and primary liability as 
required herein, and make them available to the Owner upon request. 

ii. The Contractor is fully responsible for loss and damage to its property on the site, including tools and 
equipment, and shall take necessary precautions to prevent damage to or vandalism, theft, burglary, pilferage 
and unexplained disappearance of property. Any insurance covering the Contractor’s or its subcontractor’s 
property shall be the Contractor’s and its subcontractor’s sole and complete means or recovery for any such 
loss. To the extent any loss is not covered by said insurance or subject to any deductible or co-insurance, the 
Contractor shall not be reimbursed for same.  Should the Contractor or its subcontractors choose to self-insure 
this risk, it is expressly agreed that the Contractor hereby waives, and shall cause its subcontractors to waive, 
any claim for damage or loss to said property in favor of the Owner Parties. 
 

G. Use of the Owners Equipment 
The Contractor, its agents, employees, subcontractors or suppliers shall use the Owners equipment only with express 
written permission of the Owners designated representative and in accordance with the Owners terms and condition 
for such use.   
 

H. Release and Waiver 
The Contractor hereby releases, and shall cause its subcontractors to release, the Owner Parties from any and all 
claims or causes of action whatsoever which the Contractor and/or its subcontractors might otherwise now or 
hereafter possess resulting in or from or in any way connected with any loss covered by insurance, whether required 
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Rev. 09/01/23 7 Insurance Rider Exhibit A 
 

herein or not, or which should have been covered by insurance required herein, including the deductible and/or 
uninsured portion thereof, maintained and/or required to be maintained by the Contractor and/or its subcontractors 
pursuant to this Agreement.  THE FOREGOING RELEASE AND WAIVER APPLY EVEN IF THE LOSS 
OR DAMAGE IS CAUSED IN WHOLE OR IN PART BY THE FAULT OR NEGLIGENCE OR STRICT 
LIABILITY OF THE OWNER PARTIES. 
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Exhibit B to Contract Agreement 
Bidding Requirements, Contract Forms & Conditions of the Contract 

 BID FORM 
 

Rev. 09.01.2023 Page 1 Bid Form 

New Braunfels Utilities 
355 FM 306  
New Braunfels, TX 78130 
 
PROJECT: North Kuehler Interceptor Odor Control Facility 
 
1. The undersigned BIDDER proposes and agrees, if this Bid is accepted, to enter into an agreement 

with New Braunfels Utilities (“NBU”) in the form included in the Contract Documents to perform 
and furnish all Work as specified or indicated in the Contract Documents for the Contract Price and 
within the Contract Time indicated in this Bid and in accordance with the other terms and conditions 
of the Contract Documents. 

2. BIDDER accepts all the terms and conditions of the Request for Bid, including without limitation 
those dealing with the disposition of Bid security. This Bid will remain subject to RFP: evaluation 
and ranking for forty-five (45) days after the day of Bid opening. BIDDER will sign and submit the 
Agreement with the Bonds and other Documents required by the Bidding Requirements within ten 
(10) days after the date of NBU’s Notice of Award. 

3. In submitting this bid, BIDDER represents, as more fully set forth in the Agreement, that: 
a) BIDDER has examined copies of all the Bidding Documents and of all addenda. 
b) BIDDER has familiarized itself with the nature and extent of the Contract Documents, Work, 

Site, locality and all local conditions and Laws and Regulations that in any manner may affect 
cost, progress, performance, or furnishing of the work. 

c) BIDDER has obtained and carefully studied (or assumes responsibility for obtaining and carefully 
studying) all such examinations, investigations, explorations, tests and studies that pertain to the 
subsurface of physical conditions at the site or otherwise may affect the cost, progress, 
performance or furnishing of Work as BIDDER considers necessary for the performance or 
finishing of the Work at the Contract Price, within the Contract Time and in accordance with the 
other terms and conditions of the Contract Documents, including specifically the provisions of 
Section 4.02 of the Standard General Conditions of the Contract; and no additional examinations, 
investigations, explorations, tests, reports, or similar information or data are or will be required by 
BIDDER for such purposes. 

d) BIDDER has reviewed and checked all information and data shown or indicated on the Contract 
Documents with respect to existing Underground Facilities at or contiguous to the site and 
assumed responsibility for the accurate location of said Underground Facilities. No additional 
examinations, investigations, explorations, tests, reports or similar information or data in respect 
of said Underground Facilities are or will be required by the BIDDER in order to perform and                                                                                                                                                                                             
furnish the Work at the Contract Price, within the Contract Time and in accordance with the other 
terms and conditions of the Contract Documents, including specifically the provisions of Section  
4.04 of the Standard General Conditions of the Contract. 

e) BIDDER has correlated the results of all such observations, examinations, investigations, 
explorations, tests, reports, and studies with the terms and conditions of the Contract Documents. 

f) BIDDER has given OWNER written notice of all conflicts, errors or discrepancies that it has 
discovered in the Contract Documents and the written resolution thereof by OWNER is 
acceptable by BIDDER. 

g) The Bid is genuine and not made in the interest of or on behalf of any undisclosed person, firm, 
or corporation and is not submitted in conformity with any agreement or rules of any group, 
association, organization or corporation; BIDDER has not directly or indirectly induced or 
solicited any other BIDDER to submit a false or sham Bid; BIDDER has no solicited or induced 
any person, firm or corporation to refrain from bidding; and BIDDER has not sought by collusion 
to obtain for itself any advantage over any other BIDDER or over NBU. 
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Exhibit B to Contract Agreement 
Bidding Requirements, Contract Forms & Conditions of the Contract 

 BID FORM 
 

Rev. 09.01.2023 Page 2 Bid Form 

 
4. BIDDER will complete the Work for the following prices: 
 
Base Bid 

 
ITEM NO. DESCRIPTION UNIT QUANTITY UNIT COST, $ TOTAL, $ 

 
A-01 Mobilization LS 1   

 
A-02 

Storm Water Pollution 
Prevention Plan 
(SWPPP) 

LS 1   

 
A-03 

EcoPure Mini Odor 
Control Facility & 
Installation 

LS 1   

 
A-04 10’ Swing Gate EA 2   

 
A-05 Concrete Slab  LS 1   

 
A-06 4” Crushed Limestone SY 60   

 
A-07 Power Requirements LS 1   

 
A-08 

8’ Chain Link, Slated 
Fence with Barbed 
Wire 

LF 65   

 
A-09 1” Water Meter and 

Meter Box LS 1   

 
A-10 8” FRP Pipe and 

Fittings LF 10   

 
A-11 Silt Fence LF 350   

 
A-12 

1” Water Service & 
Connection to 8” Water 
Line 

LF 200   

 
A-13 2” SCH 80 PVC Drain 

Line and Fittings LF 10   

 
A-14 Pavement Trench 

Repair SY 10   

 
A-15 Gravel Trench Repair SY 40   

$45,000.00 $45,000.00

$5,000.00 $5,000.00

$201,000.00 $201,000.00

$500.00 $1,000.00

$40,000.00 $40,000.00

$25.00 $1,500.00

$19,000.00 $19,000.00

$100.00 $6,500.00

$25,000.00 $25,000.00

$2,000.00 $20,000.00

$5.00 $1,750.00

$180.00 $36,000.00

$45.00 $450.00

$80.00 $800.00

$25.00 $1,000.00
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Exhibit B to Contract Agreement 
Bidding Requirements, Contract Forms & Conditions of the Contract 

 BID FORM 
 

Rev. 09.01.2023 Page 3 Bid Form 

 
A-16 Sod Trench Repair SY 10   

 
A-17 

 
Electrical Panel EA 1   

 
A-18 

 
Electrical Service Line LF 40   

 
A-19 

 
Fall Protection EA 1   

 
A-20 Light Pole LS 1   

 
A-21 Trench Safety LF 200   

 
 
 

TOTAL BASE BID        $_______________________ 

 

 

5. BIDDER agrees that the Work will be substantially complete and ready for final payment in 
accordance with Section 14.07 of the Standard General Conditions of the Contract within the 
Calendar days indicated in the Agreement.  BIDDER accepts the provisions of the Agreement as to 
delay damages and special damages in the event of failure to complete the Work on time. 

6. The following documents are attached to and made a condition of this Bid: 
a) Required Bid security of five percent (5%) of the Bidder’s maximum base bid price and in the 

form of approved Bid Bond. 
b) List of BIDDER’s primary Subcontractors and Suppliers for the Work. Any changes in the 

Subcontractor and Supplier list shall require additional approval by OWNER prior to contract 
execution. 

7. Communication concerning this Bid shall be addressed to: 
 New Braunfels Utilities 

Purchasing Manager 
355 FM 306  
New Braunfels, TX 78130 

 Phone: 830-608-8867 
 Email:  Purchasing@NBUTexas.com 
8. The terms used in this Bid that are defined in the Standard General Conditions of the Contract 

included as part of the Contract Documents have the meanings assigned to them in the Standard 
General Conditions of the Contract. 

9 The undersigned acknowledges receipt of the following addenda: 

Addendum No. 1 dated _________________ Received ______________________ 
Addendum No. 2 dated _________________ Received ______________________ 
Addendum No. 3 dated _________________ Received ______________________ 

3/15/2024 MP
4/3/2024 MP

$100.00 $1,000.00

$24,000.00 $24,000.00

$500.00 $20,000.00

$14,000.00 $14,000.00

$14,000.00 $14,000.00

$5.00 $1,000.00

$478,000.00
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MGC Contractors, Inc.

April 1, 2024

Mike Panter

7037 FM 1044 Building 7

Marion TX 78124

(210) 694-0565
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ITEM NO. DESCRIPTION UNIT Bid Quantity

Associated 

Construciotn 

Parterns, LTD

Unit Cost ($)

Associated 

Construciotn 

Parterns, LTD

Total Cost ($)

MGC

Unit Cost ($)

MGC

Total Cost ($)

Stoltz Mechanical 

Contractors, LLC

Unit Cost ($)

Stoltz Mechanical 

Contractors, LLC

Total Cost ($)

Pesado 

Construction

Unit Cost ($)

Pesado 

Construction

Total Cost ($)

A-01 Mobilization LS 1 $34,000 $34,000 $45,000 $45,000 $50,000 $50,000 $47,186 $47,186

A-02 Storm Water Pollution Prevention Plan (SWPPP) LS 1 $5,000 $5,000 $5,000 $5,000 $2,500 $2,500 $1,375 $1,375

A-03 EcoPure Mini Odor Control Facility & Installation LS 1 $520,000 $520,000 $201,000 $201,000 $259,000 $259,000 $226,090 $226,090

A-04 10’ Swing Gate EA 2 $1,000 $2,000 $500 $1,000 $3,100 $3,100 $1,187 $2,374

A-05 Concrete Slab LS 1 $25,600 $25,600 $40,000 $40,000 $15,000 $15,000 $17,000 $17,000

A-06 4” Crushed Limestone SY 60 $100 $6,000 $25 $1,500 $20 $1,200 $167 $10,020

A-07 Power Requirements LS 1 $25,000 $25,000 $19,000 $19,000 $24,000 $24,000 $20,900 $20,900

A-08 8’ Chain Link, Slated Fence with Barbed Wire LF 65 $110 $7,150 $100 $6,500 $100 $6,500 $149 $9,685

A-09 1” Water Meter and Meter Box LS 1 $7,500 $7,500 $25,000 $25,000 $3,100 $3,100 $6,000 $6,000

A-10 8” FRP Pipe and Fittings LF 10 $1,000 $10,000 $2,000 $20,000 $4,400 $44,000 $805 $8,050

A-11 Silt Fence LF 350 $10 $3,500 $5 $1,750 $10 $3,500 $4 $1,400

A-12 1” Water Service & Connection to 8” Water Line LF 200 $75 $15,000 $180 $36,000 $60 $12,000 $63 $12,600

A-13 2” SCH 80 PVC Drain Line and Fittings LF 10 $200 $2,000 $45 $450 $50 $500 $613 $6,130

A-14 Pavement Trench Repair SY 10 $300 $3,000 $80 $800 $340 $3,400 $886 $8,860

A-15 Gravel Trench Repair SY 40 $100 $4,000 $25 $1,000 $190 $7,600 $131 $5,240

A-16 Sod Trench Repair SY 10 $100 $1,000 $100 $1,000 $200 $2,000 $200 $2,000

A-17 Electrical Panel EA 1 $6,000 $6,000 $24,000 $24,000 $39,000 $39,000 $34,100 $34,100

A-18 Electrical Service Line LF 40 $100 $4,000 $500 $20,000 $600 $24,000 $495 $19,800

A-19 Fall Protection EA 1 $1,000 $1,000 $14,000 $14,000 $12,000 $12,000 $7,800 $7,800

A-20 Light Pole LS 1 $8,000 $8,000 $14,000 $14,000 $28,000 $28,000 $24,200 $24,200
A-21 Trench Safety LF 200 $5 $1,000 $5 $1,000 $20 $4,000 $6.25 $1,250

Calcutated $690,750 $478,000 $544,400 $472,060

Cont. Submitted $690,750 $478,000 $547,500 $472,060

OH&P ($3,100)
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Schertz-Cibolo-Universal CIty  ISD 

RFP 20-003, K-3 Phonics Program

EVALUATION SCORE SUMMARY

Evaluation Criteria
Possible 

Points

 Associated 

Construction 

Partners 

 MGC Contractors 

Inc. 

 Pesado 

Construction 

Company 

 Stolz Mechanical 

Contracors, LLC. 

1. Proposed Schedule/Contract Time 10 8.8 9.5 8.8 2.0

2. Past performance on similar projects 20 17.0 19.2 16.3 3.7

3. Overall Qualifications, Reputation, Past Relationship 

with NBU and Public Owners
10 7.7 9.7 9.2 2.0

4. Contractor's corporate  history and stability 5 4.5 5.0 4.2 1.3

5. References 5 4.7 5.0 4.7 1.3

6. Purchase Price 50 34.2 49.4 50.0 43.1

TOTAL POINTS 100 76.8 97.7 93.2 53.4

3 1 2 4

Award Recommendation:  

Rank
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Schertz-Cibolo-Universal CIty  ISD 

RFP 20-003, K-3 ELAR Phonics Program

EVALUATION SCORE SUMMARY

Evaluation Criteria 1 2 3 4 5 1 2 3 4 5 1 2 3 4 5 1 2 3 4 5

Total 

Possible Pts
10 20 10 5 5 10 20 10 5 5 10 20 10 5 5 10 20 10 5 5

Evaluator A 8.5 16 6 4.5 5 9.5 19.5 10 5 5 8.5 15 9.5 4.5 5 0 0 0 0 0

Evaluator B 9 17 7 5 5 10 19 9 5 5 9 18 8 4 5 5 10 5 3 3

Evaluator C 9 18 10 4 4 9 19 10 5 5 9 16 10 4 4 1 1 1 1 1

Average 

Total Points
8.8 17.0 7.7 4.5 4.7 9.5 19.2 9.7 5.0 5.0 8.8 16.3 9.2 4.2 4.7 2.0 3.7 2.0 1.3 1.3

Cost Proposal  (Max 

50 points)

Total Points

 Associated Construction Partners 

76.8

 MGC Contractors Inc. 

97.7

 Stolz Mechanical Contractors, LLC. 

53.4

 Pesado Construction Company 

93.2

34.2 49.4 50.0 43.1
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Evaluation Scenario
 Associated 

Construction Partners 
 MGC Contractors, Inc 

 Pesado Construction 

Company 

 Stolz Mechanical 

Contractors, LLC. 

 

690,750.00$        478,000.00$        472,060.00$        547,500.00$        

Total Amount 690,750.00$        478,000.00$        472,060.00$        547,500.00$        

Point Assignment - Max. 50 pts 34.2 49.4 50.0 43.1

** Did not provide the information

 

Point Assignment Based on the following formula:

(Lowest  Total / Respondent  Total) x Maxium Possible Points 
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Meeting Date: June 27,2024 Agenda Type: Consent Items for Action 

    

From: Nancy Pappas Reviewed by: Dawn Schriewer 

 Managing Director, 

Headwaters at the Comal 

 Chief Financial Officer 

Submitted by:  Approved by: Ryan Kelso 

   Chief Executive Officer 

RECOMMENDED ACTION: Authorize CEO or His Designee to Negotiate and Execute a Grant 

Agreement for Fiscal Year 2025 between New Braunfels Utilities 

and Headwaters at the Comal 

 
  

 

BACKGROUND 
 

 

In keeping with NBU’s longstanding commitment to the environment and community and delivering on 

the Master Plan for the Comal Headwaters Conservation Center (Headwaters), and NBU’s conservation 

legacy project, NBU desires to grant public money and administrative support to Headwaters through a 

grant contract to assist NBU in the process of restoring the site (the “Agreement”).   

 

Article III, Section 52 of the Texas Constitution prohibits a municipal owned utility from lending its credit 

or granting public money or other things of value to an individual, association, or corporation to prevent 

the gratuitous application of public funds for private use. However, the Texas Constitution provides an 

exception to Article III, Section 52, when an expenditure benefits a private interest if made for the  direct 

accomplishment of a legitimate public interest. 

 

The Headwaters is willing to accept the grant of public money and administrative support for the 

development of the cultural and environmental history of the site and encouraging future stewardship of 

the environment, water, and community as provided for within the Agreement.   

Under the Agreement, the grant shall be used for the following purposes: 

 

1. Programs that promote the safe and efficient use of water; 

2. Programs that promote water education; 

3. Programs that promote and/or provide education regarding environmental preservation and 

conservation;  

4. Programs that enhance NBU’s support for and standing in the national, state, and regional water 

utility industry; 

5. Programs that include NBU’s participation in professional association events offering information 

exchanges and educational benefits; 

6. Maintenance of the Headwaters site; or 
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7. Promotion and/or administrative support of the aforementioned items. 

 

NBU staff requests that the Board of Trustees approve the Agreement with the Headwaters.  

 

This item is being presented to the Board because the total amount of the Agreement equals $250,000. 

FINANCIAL IMPACT 
 

The total financial impact of the Agreement with the Headwaters is $250,000, which was approved in the 

Fiscal Year 2025 Operations and Maintenance Budget. 
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LINK TO STRATEGIC PLAN 
 

Stewardship 

EXHIBITS 
 

1. Grant Agreement (Fiscal Year 2024) 
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GRANT AGREEMENT 

(Fiscal Year 2025) 

 

THIS GRANT AGREEMENT (“Agreement”) is between NEW BRAUNFELS UTILITIES, a 

municipally owned utility (“NBU”), and HEADWATERS AT THE COMAL, a 501(c)(3) nonprofit 

organization (“Headwaters” and, individually, referred to as “Party” or collectively, with NBU, 

referred to as the “Parties.”).   

WHEREAS, Article III, Section 52 of the Texas Constitution prohibits a municipal owned utility 

from lending its credit or granting public money or other things of value to an individual, 

association, or corporation in order to prevent the gratuitous application of public funds for private 

use;  

 

WHEREAS, the Texas Constitution provides an exception to Article III, Section 52 of the Texas 

Constitution, when an expenditure benefits a private interest if it is made for the direct 

accomplishment of a legitimate public interest;  

 

WHEREAS, as agent of the City of New Braunfels, NBU owns sixteen (16) acres of real property 

located at 333 E. Klingemann Street, New Braunfels, Texas 78130 (“Site”), which is adjacent to 

the Comal River and the springs that feed it;  

 

WHEREAS, in keeping with a longstanding commitment to the environment and to the 

community, NBU engaged with stakeholders and community members in a visioning process to 

restore and redevelop the Site into an education and community center that highlights the cultural 

and environmental significance of the Comal Springs (the “Center”);  

 

WHEREAS, in 2012, following input from stakeholders and community members, NBU 

completed a master plan dated April 20, 2012, and designated “Comal Headwaters Conservation 

Center,” outlining NBU’s intention for the Site to be a place that enhances the community’s 

connection with nature and honors the cultural and environmental history of the Site, encouraging 

future stewardship of the environment, water, and community (“Master Plan”);  

 

WHEREAS, in 2017, Headwaters was formed as a tax-exempt nonprofit organization to facilitate 

the process of restoring the Site in accordance with the Master Plan;  

 

WHEREAS, NBU desires to grant public money and administrative support to Headwaters under 

an annual contract to assist NBU in the process of restoring the Site; and 

 

WHEREAS, Headwaters is willing to accept the grant of public money and administrative support 

for the development of the cultural and environmental history of the Site and encouraging future 

stewardship of the environment, water, and community as provided for within this Agreement.   
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NOW THEREFORE, in consideration of the mutual promises contained in this agreement and 

as authorized by the laws of the State of Texas: 

 

AGREEMENT: 

 

1. Term:  This Agreement is for the NBU’s fiscal year beginning on August 1, 2024, and 

ending July 31, 2025.  

 

2. Grant:  NBU shall provide a grant in the sum of $250,000 (the “Grant”) to Headwaters for 

the purposes described herein.  The Grant shall be distributed to Headwaters in one lump-

sum payment no later than September 30, 2024.  

 

3. Sources for Grant Funding.  In compliance with Texas law, the Grant shall be paid from 

any source lawfully available to the NBU, including NBU revenues but shall not include 

the proceeds of any bonds or other obligations.  

 

4. Headwaters’ Responsibility.  During the term of this Agreement, Headwaters shall: 

 

a. ensure the Grant funds provided under this Agreement are utilized only for the purposes 

described in Exhibit A to this Agreement; 

 

b. submit any proposed change in use of funds for prior approval to the NBU Board of 

Trustees. 

 

c. serve as the first point of contact for restoring the Site to a world class environmental 

education center highlighting the cultural and environmental significance of the Comal 

Springs; 

 

d. assist in the maintenance of Phase One of the Center, which includes the environmental 

zones, water quality improvement through construction of bioswales and grasslands, 

partial removal of the spring cap, restoration of the spring run, walking trails and an 

outdoor classroom;  

 

e. seek and ensure additional funds to assist in the completion of Phase Two of the Center, 

which includes the modification, renovation and improvement of the existing facilities 

to create an education and exhibition space, conference and meeting rooms, visitor’s 

center and restroom facility and the related professional services and fees associated 

with the design, development, and construction of the Center;  

 

f. develop, manage, and operate the Center to provide safe access to the community; 

 

g. maintain all documents, papers, and records, and other evidence pertaining to the Grant 

funds provided hereunder in an accurate and complete manner, and make such 

materials available to NBU at its office and at a reasonable time if NBU deems 

necessary during the Term for purposes of inspection, examination, and making 

excerpts and/or copies of same by NBU or its authorized representatives;  
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h. work  in conjunction with NBU to establish and use commercially reasonable internal 

accounting and administrative controls to preclude theft, embezzlement, and to prevent 

fraud or abuse;  

 

i. produce materials that market the Center, including a website that caters to existing and 

prospective donors and information packets for targeted companies to donate; 

 

j. hold workshops or educational seminars highlighting the cultural and environmental 

significance of the Center; and  

 

k. collaborate with NBU and the media to promote the Center. 

 

5.  NBU Responsibility.  During the term of this Agreement, NBU shall provide the 

following to Headwaters: 

 

a. an annual grant as described in this Agreement;  

 

b. three full-time NBU employees, including the Headwaters Managing Director, the 

Headwaters Assistant Manager, and the Headwaters Program and Restoration 

Coordinator, for Headwaters professional and administrative services; 

 

c. technical support with IT, fiduciary record keeping, and other administrative support 

for Headwaters;   

 

d. procurement assistance for purchases of goods and services for contracts that include 

NBU as a party; and  

 

e. office space to facilitate the business operations of Headwaters. 

 

 

6. Default, Termination, and Repayment of Grant:  During the Term, if NBU determines 

that Headwaters has failed to comply with any term or condition of this Agreement (each, 

a “Default”), NBU may declare a Default and terminate this Agreement in accordance with 

the procedure described herein. If NBU provides written notice of a Default(s) (“Default 

Notice”) to Headwaters, and the Default(s) as identified in the Default Notice is not cured 

within sixty (60) days from the date the Default Notice is sent (“Cure Period”), then this 

Agreement shall automatically terminate effective as of the date of the expiration of the 

Cure Period (“Termination Date”). NBU may, in its sole discretion, extend the Cure Period 

if Headwaters commences the cure within the Cure Period and is diligently pursuing such 

cure. Upon termination of this Agreement, any Grant funds that have not been utilized upon 

the Termination Date shall be the property of NBU and Headwaters hereby agrees to return 

such funds to NBU immediately.  

 

It is not, and shall not be construed as, a waiver if NBU fails to declare immediately a 

Default, or delays in taking any action with respect to a Default, or fails to take any action 
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with respect to a Default. Additionally, the remedies contained herein are non-exclusive, 

and NBU shall have any and all remedies it may be entitled to in law or in equity. The 

exercise of any remedy by NBU shall not be deemed as a waiver of any other remedy to 

which NBU may be entitled. 

 

7. Notices:  All notices provided to be given under this Agreement must be in writing, and 

shall either be personally served against a written receipt therefore or given by certified 

mail or registered mail, return receipt requested, postage prepaid, and addressed to the 

proper Party at the address which appears below, or at such other address as the Parties 

hereto may hereafter designate in accordance herewith. All notices given by mail shall be 

deemed to have been given at the time of deposit in the United States mail and shall be 

effective from such date. 

 

If to NBU:         New Braunfels Utilities 

263 Main Plaza 

New Braunfels, Texas 78130 

Attention: Chief Financial Officer  

Attention:  General Counsel 

 

           Headwaters: Headwaters 

333 E. Klingemann Street  

New Braunfels, Texas 78130 

Attention:  President, Headwaters Board of Directors 

Attention:  Managing Director 

 

8. Contract Administration:  The NBU Chief Executive Officer or his designated 

representative shall be the administrator for this Agreement.  The Headwaters Board  

President or his/her designated representative shall be the primary contact for all matters 

pertaining to this Agreement.   

 

9. Entire Agreement:  It is understood and agreed that this Agreement contains the entire 

agreement between the parties and supersedes any and all prior agreements, arrangements 

or understandings between the parties relating to the subject matter.  No oral 

understandings, statements, promises or inducements contrary to the terms of this 

Agreement exist.  This Agreement cannot be changed or terminated orally. 

 

10. Amendments and Waivers:  No modification of this Agreement shall be binding unless 

made in writing and executed by both parties. No waiver by either party or any breach or 

obligation of the other party under this Agreement shall constitute a waiver of any other 

prior or subsequent breach or obligation. 

 

11. Authority: NBU and Headwaters represent that the execution and performance of this 

Agreement has been duly authorized by its respective board and does not require the 

consent or approval of any other person or entity that has not been obtained. Additionally, 

the individuals executing this Agreement on behalf of NBU and Headwaters represent, 

warrant, assure, and guarantee that they have full legal authority to execute this Agreement 
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on behalf of NBU and Headwaters and to bind NBU and Headwaters to all terms, 

performances, and provisions herein contained. 

 

12. Assignment: No legal or business entity other than Headwaters shall be entitled to receive 

the benefit of the Grant provided under this Agreement, including any entity resulting from 

a reorganization, or any other form of business combination involving Headwaters, without 

the prior written consent of NBU. In addition, this Agreement shall not be assigned by 

Headwaters to any other legal entity without the prior written consent of NBU. Any 

attempted transfer of the rights and responsibilities under this Agreement or the assignment 

of this Agreement without prior approval of NBU shall be void and this Agreement shall 

terminate. 

 

13. Severability:  In the event any section, subsection, paragraph, subparagraph, sentence, 

phrase, or word contained in this Agreement is held invalid, illegal, or unenforceable, the 

balance of this Agreement shall stand, shall be enforceable, and shall be read as if the 

Parties intended at all times to delete said invalid section, subsection, paragraph, 

subparagraph, sentence, phrase, or word. In such event, there shall be substituted for such 

deleted provision a provision as similar in terms and in effect to such deleted provision as 

may be valid, legal, and enforceable to effectuate the purpose of this Agreement. 

 

14. Applicable Law:  This Agreement shall be governed by and construed in accordance with 

the laws of the State of Texas, without regard to conflicts of law principles that would 

require the application of the laws of any other state. Venue for any action brought 

hereunder will be exclusively in Comal County, Texas. 

 

 

 

 

(The remainder of this page is left blank intentionally.) 
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IN WITNESS WHEREOF, THIS AGREEMENT IS EXECUTED THIS ______ DAY OF 

________________, 2024. 
 
 

NEW BRAUNFELS UTILITIES  
 

 

 

By:       

Ryan Kelso, Chief Executive Officer 

 

 

  

 

HEADWATERS AT THE COMAL 
 

 

 

By:____________________________ 

      Dawn Schriewer, President 
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Exhibit A 

 

 

The Grant shall only be used for the following purposes: 

 

1. programs that promote the safe and efficient use of water;  

2. programs that promote water education; 

3. programs that promote and/or provide education regarding environmental preservation 

and conservation;  

4. programs that enhance NBU's support for and standing in the national, state, and 

regional water utility industry;  

5. programs that include NBU’s participation in professional association events offering 

information exchanges and educational benefits;  

6. maintenance of the Site;  

7. promotion of the programs specified in this Exhibit; or 

8. administrative support of the programs specified in this Exhibit. 
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Meeting Date: June 27, 2024 Agenda Type: Consent Items for Action 

    

From: Jacob Tschoepe Reviewed by: Nancy Pappas 

 Program Portfolio Manager  Managing Director Headwaters at 

the Comal 

Submitted by: Dawn Schriewer Approved by: Ryan Kelso 

 Chief Financial Officer  Chief Executive Officer 

RECOMMENDED ACTION: Authorize CEO or His Designee to Execute a Change Order to the 

Guaranteed Maximum Price Amendment with Thos. S. Byrne, Inc. 

for the Headwaters at the Comal Master Plan, Phase 2 Sitework and 

Envelope 

 
  

 

BACKGROUND 
 

On March 31, 2016, the New Braunfels Utilities (“NBU”) Board approved a Construction Manager at 

Risk Contract (“CMAR”) contract with Thos. S. Byrne, Inc. (“Byrne”) for the construction of the Comal 

Springs Conservation Center, now called the Headwaters at the Comal. Phase One of the Master Plan was 

completed within the Guaranteed Maximum Price (“GMP”) amendment limit of $5,600,000.00. 

On February 23, 2023, the NBU Board approved the execution of an amendment to the CMAR contract 

for Phase Two of the Master Plan to include site work and the building envelope. The original amount of 

that amendment was $5,406,714.00. During the construction, there were delays in the archeological 

permits and inspections. The project was delayed eighty-four days. This led to additional costs for Byrne 

in their General Conditions, totaling $154,644.00. This cost was derived by taking the General Conditions 

cost per day of $1,841.00 for the eighty-four days. Further itemization of these costs can be found in the 

attached exhibit. 

NBU Staff requests the Board approve the Change Order for the additional General Conditions costs with 

Byrne for the project. 

This item is being presented to the Board because the total amount of the contract exceeds $250,000.00. 

FINANCIAL IMPACT 
 

The financial impact to NBU for phase two was $4,000,000.00 for the project. The community, through 

the Headwaters at the Comal, reimbursed NBU the $1,406,714.00 through grants and donations. This 

$154,644.00 is being funded from additional grants and donations from the community. 

LINK TO STRATEGIC PLAN 
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Stewardship 

EXHIBITS 
 

1. G701-2017 – 1660 NBU Change Order #001 

2. 1660 NBU Headwaters Phase 2 PCCO #002 – Schedule Impact 01  
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   Document G701® – 2017
Change Order

AIA Document G701 – 2017. Copyright © 1979, 1987, 2000 , 2001 and 2017. All rights reserved. “The American Institute of Architects,” “American Institute of 
Architects,” “AIA,” the AIA Logo, and “AIA Contract Documents” are trademarks of The American Institute of Architects. This document was produced at 11:00:55 
ET on 04/12/2024 under Order No.4104247118 which expires on 11/26/2024, is not for resale, is licensed for one-time use only, and may only be used in 
accordance with the AIA Contract Documents® Terms of Service. To report copyright violations, e-mail docinfo@aiacontracts.com.
User Notes:  (3B9ADA3C)

1

PROJECT: (Name and address) CONTRACT INFORMATION: CHANGE ORDER INFORMATION:
Comal Springs Conservation Center 333 
East Klingeman Street
New Braunfels, TX 78130

Contract For: Phase 2 - Sitework & 
Envelope ("Phase 2")
Arch Project #: 11014

Change Order Number:  001

     Date: December 8, 2022 Date: April 8, 2024

OWNER: (Name and address) ARCHITECT: (Name and address) CONTRACTOR: (Name and address)
New Braunfels Utilities (NBU),
a municipally owned utility

Lake Flato Architects, INC.
311 Third Street

Thos. S. Byrne, Inc.
5851 Sebastian Place

263 Main Plaza
New Braunfels, TX 78130

San Antonio, TX 78205 San Antonio, TX 78249

THE CONTRACT IS CHANGED AS FOLLOWS:
(Insert a detailed description of the change and, if applicable, attach or reference specific exhibits. Also include agreed upon adjustments 
attributable to executed Construction Change Directives.)

Includes the adjustments made to the GMP included in the Prime Contract Change Order's #001 and #002 (attached)

The original Guaranteed Maximum Price was $ 5,406,714.00  
The net change by previously authorized Change Orders $ 0.00 
The Guaranteed Maximum Price prior to this Change Order was $ 5,406,714.00
The Guaranteed Maximum Price will be increased by this Change Order in the amount of $ 154,644.00
The new Guaranteed Maximum Price including this Change Order will be $ 5,561,358.00  

The Contract Time will be increased by One Hundred Twenty Four (124) days.
The new date of Substantial Completion will be  July 2, 2024

NOTE: This Change Order does not include adjustments to the Contract Sum or Guaranteed Maximum Price, or the Contract 
Time, that have been authorized by Construction Change Directive until the cost and time have been agreed upon by both the 
Owner and Contractor, in which case a Change Order is executed to supersede the Construction Change Directive. 

NOT VALID UNTIL SIGNED BY THE ARCHITECT, CONTRACTOR AND OWNER.

     Thos. S. Byrne, Inc New Braunfels Utilities
ARCHITECT (Firm name) CONTRACTOR (Firm name) OWNER (Firm name)

   
SIGNATURE SIGNATURE SIGNATURE

          Tony Battle, President     Ryan Kelso     
PRINTED NAME AND TITLE PRINTED NAME AND TITLE PRINTED NAME AND TITLE

               
DATE DATE DATE
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Byrne Construction Services
5851 Sebastian Place
San Antonio, Texas 78249

Project:  1660  -  NBU Headwaters Phase 2
333 East Klingemann St

New Braunfels, Texas 78130
Phone:  +12104023335

Prime Contract Change Order #002: Schedule Impact 01 - Archeological
Approvals

TO: Headwaters at the Comal
333 E Klingermaann St
New Braundels, Texas 78130

FROM: THOS. S. BYRNE, INC.
551 E BERRY STREET
FORT WORTH Texas 76110

DATE CREATED: 2/ 23 /2024 CREATED BY: Oscar Siegfried (THOS. S. BYRNE, INC.)

CONTRACT STATUS: Pending - In Review REVISION: 0

DESIGNATED REVIEWER: REVIEWED BY:

DUE DATE: REVIEW DATE:

INVOICED DATE: PAID DATE:

SCHEDULE IMPACT: 84 days EXECUTED: No

REVISED SUBSTANTIAL
COMPLETION DATE:

CONTRACT FOR: 1660:Prime Contract TOTAL AMOUNT:  $ 154,644.00
DESCRIPTION:
Schedule Impact 01: USACE and Archeological Approvals
Time and general conditions cost impacts due to the inability to commence sitework until USACE approvals are awarded.

Construction sequence of approvals confirmed as follows: 

1. Investigative Mobilization (2 weeks)
2. Investigative Trenching (3 weeks)
3. Investigative Hand Excavation (3 weeks)
4. THC Report Submittal (1 week)
5. THC Construction Review and Approval (30 days)
6. Additional Investigative Zones Identified (2 weeks)

Original Substantial Completion Date: March 8th, 2024
Revised Substantial Completion: July 2nd, 2024 
Note, General Conditions associated with this impact are concurrent with TSB's PCO 008 White Box Finishout, included in TSB's PCCO 002 Rainwater
Cisterns and White Box Finishout. If PCO 008 and PCCO 02 are approved, TSB will issue a deductive PCO for the overlapping general conditions cost.

ATTACHMENTS:
NBU Archeological Impact Schedule.pdf   1660 GCs Breakdown.pdf   Byrne GCs.pdf 

POTENTIAL CHANGE ORDERS IN THIS CHANGE ORDER:
PCO # Title Schedule Impact Amount
016 Schedule Impact 01 - Archeological Approvals 84 days 154,644.00 

TOTAL: $154,644.00
CHANGE ORDER LINE ITEMS: 
PCO # 016 : Schedule Impact 01 - Archeological Approvals

# Cost Code Description Type Amount

1 010-0100-100 - Project Staff Impact 01: General Conditions Cost Bi-Weekly Payroll $ 154,644.00

Subtotal: $154,644.00

Grand Total: $154,644.00

Byrne Construction Services page 1 of 2 Printed On: 2/23/ 2024  02 :02 PM 

PCCO #002
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https://storage.procore.com/v4/d/us-east-1/pro-core.com/companies/42711/01HQBQDRSVRCDAP2RCYAMZ51FH?sig=8d87fc2d4df4b4dfb55aca4ff75725ee134950470102441053c472895ebfbf49
https://storage.procore.com/v4/d/us-east-1/pro-core.com/companies/42711/01HQBQDQ67XWAQPTXNY1NQV42V?sig=f42d7da6d8ad052ce9d6d83bdd508cbf17e20ed577d5a58feaf7d764ba5961ba
https://storage.procore.com/v4/d/us-east-1/pro-core.com/companies/42711/01HQBQDNR6PP4V9FY0BEZGK7GX?sig=abfe4a1293b11cd405d91f66a560b0df886cdedb8c6aeb33e075fbf0209f9ba7


The original (Contract Sum) $ 5,406,714.00
Net change by previously authorized Change Orders $ 0.00
The contract sum prior to this Change Order was $ 5,406,714.00
The contract sum would be changed by this Change Order in the amount of $ 154,644.00
The new contract sum including this Change Order will be $ 5,561,358.00
The contract time will be increased by this Change Order by 84 days 

Contractor's Contingency Current Contingency $182,778.00
Amount Funded $97,920.36
Remaining Contingency $84,857.37

Owner's Contingency Current Contingency $67,065.00
Amount Funded $53,389.00
Remaining Contingency $13,676.00

Headwaters at the Comal THOS. S. BYRNE, INC.
333 E Klingermaann St 551 E BERRY STREET
New Braundels Texas 78130 FORT WORTH Texas 76110

ProcoreArchitectSignHere ProcoreArchitectSignedDate ProcoreOwnerSignHere ProcoreOwnerSignedDate ProcoreGeneralContractorSignHere ProcoreGeneralContractorSignedDate

SIGNATURE DATE SIGNATURE DATE SIGNATURE DATE

Byrne Construction Services page 2 of 2 Printed On: 2/23/ 2024  02 :02 PM 

PCCO #002

02/23/24

We have reviewed this PCCO 02  dated February  23, 2024 and 
take No Exceptions as submitted and recommend it for Approval
 
Jacobo Morales - dated  February 23, 2024

LAKE FLATO ARCHITECTS 
311 3rd Street 
San Antonio Texas 78205

02/24/2024
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Activity ID Activity OD RD Start Finish Total

Float

NBU Headwaters at the ComalNBU Headwaters at the ComalNBU Headwaters at the ComalNBU Headwaters at the ComalNBU Headwaters at the ComalNBU Headwaters at the ComalNBU Headwaters at the Comal

Contract Milestones & HammocksContract Milestones & HammocksContract Milestones & HammocksContract Milestones & HammocksContract Milestones & HammocksContract Milestones & HammocksContract Milestones & Hammocks

Original GMP WorkOriginal GMP WorkOriginal GMP WorkOriginal GMP WorkOriginal GMP WorkOriginal GMP WorkOriginal GMP Work

MIL 1010 Building Permit 0 0 27-Mar-23 A

MIL 1020 Contract Signed 0 0 13-Apr-23 A

MIL 1030 Notice to Proceed Issued 0 0 01-Jun-23 A

MIL 1040 Construction Hammock 287 24 01-Jun-23 A 07-Mar-24 0

MIL 1050 Substantial Completion 0 0 08-Mar-24* 0

MIL 1060 Final Completion 0 0 06-Apr-24 276

Additional Building PackagesAdditional Building PackagesAdditional Building PackagesAdditional Building PackagesAdditional Building PackagesAdditional Building PackagesAdditional Building Packages

Archeological Coordination StudyArcheological Coordination StudyArcheological Coordination StudyArcheological Coordination StudyArcheological Coordination StudyArcheological Coordination StudyArcheological Coordination Study

ARC 1060 Archeological Coordination Study 0 0 11-Apr-23 A

ARC 1070 Archeological Coordination Study Review 45 0 11-Apr-23 A 13-Jul-23 A

ConstructionConstructionConstructionConstructionConstructionConstructionConstruction

Construction MilestonesConstruction MilestonesConstruction MilestonesConstruction MilestonesConstruction MilestonesConstruction MilestonesConstruction Milestones

Schedule ImpactsSchedule ImpactsSchedule ImpactsSchedule ImpactsSchedule ImpactsSchedule ImpactsSchedule Impacts

IMP 01: Exhibit HIMP 01: Exhibit HIMP 01: Exhibit HIMP 01: Exhibit HIMP 01: Exhibit HIMP 01: Exhibit HIMP 01: Exhibit H

IMP 02: Asbestos Air Monitoring & Materials TestingIMP 02: Asbestos Air Monitoring & Materials TestingIMP 02: Asbestos Air Monitoring & Materials TestingIMP 02: Asbestos Air Monitoring & Materials TestingIMP 02: Asbestos Air Monitoring & Materials TestingIMP 02: Asbestos Air Monitoring & Materials TestingIMP 02: Asbestos Air Monitoring & Materials Testing

IMP 03: RFI #07 Slab SlopeIMP 03: RFI #07 Slab SlopeIMP 03: RFI #07 Slab SlopeIMP 03: RFI #07 Slab SlopeIMP 03: RFI #07 Slab SlopeIMP 03: RFI #07 Slab SlopeIMP 03: RFI #07 Slab Slope

IMP 04: RFI #15 Footers at ABIMP 04: RFI #15 Footers at ABIMP 04: RFI #15 Footers at ABIMP 04: RFI #15 Footers at ABIMP 04: RFI #15 Footers at ABIMP 04: RFI #15 Footers at ABIMP 04: RFI #15 Footers at AB

IMP 06: Archeological RequirementsIMP 06: Archeological RequirementsIMP 06: Archeological RequirementsIMP 06: Archeological RequirementsIMP 06: Archeological RequirementsIMP 06: Archeological RequirementsIMP 06: Archeological Requirements

IMP06 1000 Survey Proposal 10 0 14-Jul-23 A 27-Jul-23 A

IMP06 1010 Antiquities Permit Application: Monitoring 15 0 28-Jul-23 A 24-Aug-23 A

IMP06 1030 NBU - Committee Meeting and Approval for Investigative Work0 0 31-Oct-23 A

IMP06 1020 Antiquities Permit Application: Investigative Work 15 0 31-Oct-23 A 29-Nov-23 A

IMP06 1070 Investigative Kickoff and Mobilization 1 0 30-Nov-23 A 08-Dec-23 A

IMP06 1040 Investigative Trenching 17 0 11-Dec-23 A 01-Jan-24 A

IMP06 1050 Investigative Hand Excavation 15 0 02-Jan-24 A 12-Jan-24 A

IMP06 1080 THC Report Submittal 5 0 15-Jan-24 A 19-Jan-24 A

IMP06 1060 THC Construction Review and Approval 30 13 22-Jan-24 A 29-Feb-24 -19

IMP06 1090 Additional Investigative Zones 10 10 01-Mar-24 14-Mar-24 -19

IMP 07: Rebar and Footing ImpactIMP 07: Rebar and Footing ImpactIMP 07: Rebar and Footing ImpactIMP 07: Rebar and Footing ImpactIMP 07: Rebar and Footing ImpactIMP 07: Rebar and Footing ImpactIMP 07: Rebar and Footing Impact

IMP 09: Inclement WeatherIMP 09: Inclement WeatherIMP 09: Inclement WeatherIMP 09: Inclement WeatherIMP 09: Inclement WeatherIMP 09: Inclement WeatherIMP 09: Inclement Weather

ProcurementProcurementProcurementProcurementProcurementProcurementProcurement

Subcontractor/Supplier ProcurementSubcontractor/Supplier ProcurementSubcontractor/Supplier ProcurementSubcontractor/Supplier ProcurementSubcontractor/Supplier ProcurementSubcontractor/Supplier ProcurementSubcontractor/Supplier Procurement

Long Lead Items (Submittals, Review, Fabricate & Delivery)Long Lead Items (Submittals, Review, Fabricate & Delivery)Long Lead Items (Submittals, Review, Fabricate & Delivery)Long Lead Items (Submittals, Review, Fabricate & Delivery)Long Lead Items (Submittals, Review, Fabricate & Delivery)Long Lead Items (Submittals, Review, Fabricate & Delivery)Long Lead Items (Submittals, Review, Fabricate & Delivery)

MobilizationMobilizationMobilizationMobilizationMobilizationMobilizationMobilization

DemolitionDemolitionDemolitionDemolitionDemolitionDemolitionDemolition

Sitework & UtilitiesSitework & UtilitiesSitework & UtilitiesSitework & UtilitiesSitework & UtilitiesSitework & UtilitiesSitework & Utilities

STW  1070 Monitored Utilities Released 0 0 26-Sep-23 A

STW  1040 Domestic Water 5 0 04-Oct-23 A 13-Oct-23 A

STW  1060 Fire Water & FDC 5 0 16-Oct-23 A 23-Oct-23 A

STW  1080 Fire Hydrant Relocation 1 0 23-Oct-23 A 26-Oct-23 A

STW  1100 NBU Coordinatoin on Damaged Lines 1 0 27-Oct-23 A 06-Nov-23 A

STW  1000 Secondary Power Conduits 20 0 03-Nov-23 A 20-Nov-23 A

STW  1090 Hot Tap Installation 1 0 07-Nov-23 A 17-Nov-23 A

STW  1050 RFI 51: Transformer Pad Revision 1 0 21-Nov-23 A 19-Jan-24 A

STW  1140 ASI 02: Release 1 0 18-Jan-24 A 13-Feb-24 168

STW  1120 Install Transformer Conduit 5 5 13-Feb-24 19-Feb-24 168

STW  1110 Investigative Utilities Released 0 0 01-Mar-24 22

Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar AprMay

2024 2025

Construction Hammock

Substantial Completion

Final Completion

Archeological Coordination Study Review

Antiquities Permit Application: Monitoring

NBU - Committee Meeting and Approval for Investigative Work

Antiquities Permit Application: Investigative Work

Investigative Kickoff and Mobilization

Investigative Trenching

Investigative Hand Excavation

THC Report Submittal

THC Construction Review and Approval

Additional Investigative Zones

Monitored Utilities Released

Domestic Water

Fire Water & FDC

Fire Hydrant Relocation

NBU Coordinatoin on Damaged Lines

Secondary Power Conduits

Hot Tap Installation

RFI 51: Transformer Pad Revision

ASI 02: Release

Install Transformer Conduit

Investigative Utilities Released

Remaining Level of Effort

Actual Level of Effort

Actual Work

Remaining Work

Critical Remaining Work

Milestone

NBU Headwaters at the Comal

Monthly Update

As of 13-Feb-24

  Project Start Date: 27-Mar-23

  Project Finish Date: 07-Jan-25 

  Data Date: 13-Feb-24

  Page 1 of 2
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Activity ID Activity OD RD Start Finish Total

Float
STW  1010 Sanitary Sewer and Non-Potable Water Lines 20 20 16-Apr-24 14-May-24 -10

STW  1130 Concrete Pads 5 5 01-May-24 07-May-24 117

STW  1030 Set Transformer & Pull Wire 5 5 08-May-24 14-May-24 111

StructuralStructuralStructuralStructuralStructuralStructuralStructural

Main BuildingMain BuildingMain BuildingMain BuildingMain BuildingMain BuildingMain Building

Trellis and ArborTrellis and ArborTrellis and ArborTrellis and ArborTrellis and ArborTrellis and ArborTrellis and Arbor

STR  1020 Helical Piles 5 5 01-May-24 07-May-24 -10

STR  1120 Erect Structural Steel & Deck 10 10 08-May-24 21-May-24 -11

STR  1130 Paint Exposed Structural Steel 3 3 22-May-24 24-May-24 -11

STR  1140 Install T&G Wood Decking 5 5 28-May-24 03-Jun-24 -11

STR  1060 Metal Plank Decking (Walkway) 10 10 04-Jun-24 17-Jun-24 -9

Exterior EnvelopeExterior EnvelopeExterior EnvelopeExterior EnvelopeExterior EnvelopeExterior EnvelopeExterior Envelope

InteriorsInteriorsInteriorsInteriorsInteriorsInteriorsInteriors

Site ImprovementsSite ImprovementsSite ImprovementsSite ImprovementsSite ImprovementsSite ImprovementsSite Improvements

STI  1000 Remaining Site Demo - Asphalt 5 5 11-Mar-24 15-Mar-24 -18

STI  1010 Import, Grading & Subgrade Prep Courtyard 20 20 18-Mar-24 15-Apr-24 -18

STI  1030 Site Lighting Conduits 10 10 16-Apr-24 30-Apr-24 -18

STI  1050 Concrete Paving, Sidewalks & Misc. Structures 25 25 01-May-24 07-Jun-24 -18

STI  1060 Asphalt Paving 10 10 10-Jun-24 21-Jun-24 -16

STI  1080 Site Lighting Trim 5 5 10-Jun-24 14-Jun-24 -18

STI  1090 Recycled Concrete Pavers 10 10 10-Jun-24 21-Jun-24 -11

STI  1130 Decomposed Granite 10 10 17-Jun-24 01-Jul-24 -18

STI  1160 Site Accessories 5 5 24-Jun-24 01-Jul-24 -16

STI  1100 Parking Lot Striping & Signage 2 2 24-Jun-24 25-Jun-24 -15

STI  1170 Contractor Punch 2 2 02-Jul-24 03-Jul-24 -18

CloseoutCloseoutCloseoutCloseoutCloseoutCloseoutCloseout

Closeout (GMP)Closeout (GMP)Closeout (GMP)Closeout (GMP)Closeout (GMP)Closeout (GMP)Closeout (GMP)

CLO  1020 OAE Punchlist 20 20 24-Jun-24 22-Jul-24 115

CLO  1030 O&M's and Training 20 20 24-Jun-24 22-Jul-24 115

CLO  1010 Substantial Completion 0 0 03-Jul-24* -27

CLO  1040 Final Clean 5 5 05-Jul-24 11-Jul-24 122

CLO  1050 Final Completion 0 0 02-Aug-24 158

Closeout (Out of Scope)Closeout (Out of Scope)Closeout (Out of Scope)Closeout (Out of Scope)Closeout (Out of Scope)Closeout (Out of Scope)Closeout (Out of Scope)

Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar AprMay

2024 2025

Sanitary Sewer and Non-Potable Water Lines

Concrete Pads

Set Transformer & Pull Wire

Helical Piles

Erect Structural Steel & Deck

Paint Exposed Structural Steel

Install T&G Wood Decking

Metal Plank Decking (Walkway)

Remaining Site Demo - Asphalt

Import, Grading & Subgrade Prep Courtyard

Site Lighting Conduits

Concrete Paving, Sidewalks & Misc. Structures

Asphalt Paving

Site Lighting Trim

Recycled Concrete Pavers

Decomposed Granite

Site Accessories

Parking Lot Striping & Signage

Contractor Punch

OAE Punchlist

O&M's and Training

Substantial Completion

Final Clean

Final Completion

Remaining Level of Effort

Actual Level of Effort

Actual Work

Remaining Work

Critical Remaining Work

Milestone

NBU Headwaters at the Comal

Monthly Update

As of 13-Feb-24

  Project Start Date: 27-Mar-23

  Project Finish Date: 07-Jan-25 

  Data Date: 13-Feb-24

  Page 2 of 2
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Meeting Date: June 27, 2024 Agenda Type: Consent Items for Action 

    

From: Jacob Tschoepe Reviewed by: Nancy Pappas 

 Program Portfolio Manager  Managing Director Headwaters at 

the Comal 

Submitted by: Dawn Schriewer Approved by: Ryan Kelso 

 Chief Financial Officer  Chief Executive Officer 

RECOMMENDED ACTION: Authorize the CEO or His Designee to Execute a Guaranteed 

Maximum Price Amendment with Thos. S. Byrne, Inc. for the 

Headwaters at the Comal Master Plan, Phase 2 for Additional Site 

Improvements and Fencing 

 
  

 

BACKGROUND 
 

On March 31, 2016, the New Braunfels Utilities (“NBU”) Board approved a Construction Manager at 

Risk Contract (“CMAR”) contract with Thos. S. Byrne, Inc. (“Byrne”) for the construction of the Comal 

Springs Conservation Center, now called the Headwaters at the Comal. The Guaranteed Maximum Price 

(“GMP”) amendment to the CMAR for Phase One of the Master Plan was completed within the GMP of 

$5,600,000.00. 

On February 23, 2023, the NBU Board approved the execution of an amendment to the CMAR contract 

for Phase Two of the Master Plan to include site work and the building envelope. The original amount of 

that amendment was $5,406,714.00. Due to a delay in the execution of the contract not in Byrne's control, 

NBU staff requested at the June 27, 2024, Board meeting approval of a change order totaling $154,644.00. 

This would bring the total of GMP #2 to $5,561,358.00. 

The Headwaters at the Comal has secured additional funding from the community and has worked with 

Byrne to prepare an additional scope of work for the exterior of the building. The scope of work includes 

concrete bench and bike rack footings, both steel and swale retaining walls to include drains and backfill, 

site and envelope light fixtures, fence piers, irrigation, stormwater utility, and cisterns tanks. This is being 

referred to as GMP #3. The total cost impact of GMP #3 is $1,862,485.  

NBU Staff requests the Board approve the GMP #3 costs with Byrne for the project. 

This item is being presented to the Board because the total amount of the contract exceeds $250,000.00. 
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FINANCIAL IMPACT 
 

The financial impact to NBU for GMP #3 to NBU is $0.00 The $1,862,485.00 for this GMP is being 

funded from additional grants and donations from the community to the Headwaters at the Comal. 

LINK TO STRATEGIC PLAN 
 

Stewardship 

EXHIBITS 
 

1. A133 ExhibitA-2019-1660 Additional Site Improvements 

2. A133 Exhibit B Cost Estimate and Clarifications 

3. A133 Exhibit C Contract Documents 

4. Headwaters at the Comal Statement of Financial Position 

 

 
 

234

Item 14.



235

Item 14.



236

Item 14.



237

Item 14.



238

Item 14.



239

Item 14.



240

Item 14.



241

Item 14.



242

Item 14.



243

Item 14.



A CENTURY OF EXCELLENCE
5851 Sebastian Place

San Antonio, TX 78249
Phone:  (210) 402-3335

Fax:  (210) 402-3376

Date: May 17, 2024

Bid Package # Bid Package Description
Site Improvement 

GMP
Notes

010020 Temporary Construction 8,000$              

033000 Concrete - Bench Footings 5,920$              TD Moravits

033000 Concrete - Bike Rack Footings 3,539$              TD Moravits

051000 Steel Retaining Walls 39,532$            Maas Verde

051000 Steel Retaining Wall Drains 6,229$              Maas Verde

051000 Steel Retaining Wall Backfill 27,478$            Maas Verde

055000 Steel Railings at Picnic Area 10,034$            RMW Fabrications

061000 Rough Carpentry 4,779$              Byrne Self-Perform

099100 Painting Allowance 8,333$              Allowance

260000 Site and Envelope Light Fixtures 364,400$          IES Commercial

310000 Display Garden Earthwork 43,275$            Allowance

310001 Enabling 4,639$              Byrne Self-Perform

311662 Fence Helical Piers 124,435$          Ram Jack

321410 Site Steel: Fencing & Gates 59,803$            RMW Fabrications

323000 Display Garden Limestone Retaining Wall 29,075$            Maas Verde

323000 Swale Terraced Retaining Walls 42,953$            Maas Verde

323000 Swale Low Boulder Retaining Walls 47,294$            Maas Verde

324000 Landscape Boulders 27,998$            Maas Verde

329000 Temp. Stabilization - Mulch 80,000$            Allowance

329000 Irrigation 339,595$          Maas Verde

329000 Check Dam Swale 8,818$              Maas Verde

329000 Drainage Swale Rip Rap Cobble 10,408$            Maas Verde

330000 Stormwater Utility 77,464$            CK Utilities

331600 Cisterns Tanks 63,268$            SpecWater

331600 Cistern Allowance 10,000$            Allowance

Cost of Work Subtotal 1,447,269$        

Design Completion Factor 0.00% -$                  Excluded

Market Volatility Contingency 0.00% -$                  

Contractor Contingency 4.00% 57,891$            

Owner Contingency 5.00% 72,363$            
Building Permit 0.00% -$                  Excluded / By Owner

Construction Costs Subtotal 1,577,523$        

CGL & Umbrella Insurance 0.96% 15,160$            

Professional Liability 0.00% -$                  Excluded  

Builder's Risk 0.16% 2,467$              
Payment & Performance Bond Calc. 19,925$            

Construction Costs & Insurance Subtotal 1,615,075$        

General Conditions & General Requirements LSUM 194,041$          

Subtotal 1,809,116$        

Preconstruction Fee 0.00% -$                  None / Excluded

Phased Cost Estimate Summary Sheet
Headwaters at the Comal - Phase 2 [Site Improvement GMP]

100% Construction Documents for GMP
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A CENTURY OF EXCELLENCE
5851 Sebastian Place

San Antonio, TX 78249
Phone:  (210) 402-3335

Fax:  (210) 402-3376

Date: May 17, 2024

Bid Package # Bid Package Description
Site Improvement 

GMP
Notes

Phased Cost Estimate Summary Sheet
Headwaters at the Comal - Phase 2 [Site Improvement GMP]

100% Construction Documents for GMP

EXHIBIT B

Fee 2.95% 53,369$            

Project Subtotal 1,862,485$        

Remodel / Renovation Tax 0.00% Excluded Tax Exempt Entity (NBU)

Project Total 1,862,485$        

Site Improvement 

GMP

Page 2 of 2 Cost Breakdown - Site GMP
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NINE DECADES OF EXCELLENCE
5851 Sebastian Place

San Antonio, TX 78249
Phone:  (210) 402-3335

Fax:  (210) 402-3376

Date: May 16, 2024

General Conditions:

1 A Contractor's Construction Contingency of 4% is included in this estimate, and is intended for construction use 

only.  Owner contingency is excluded from this estimate.

2 A construction fee of 2.95% is included on the cost summary, and is based upon the total construction cost.

3 Builders Risk Insurance is included, and based upon the total cost.  Sublimits for Wind & Hail and Flood & 

Earthquake are $10,000,000, respectively.
4 CGL & Umbrella Insurance is included, and based upon the total cost.
5 Payment and Performance bonds for Byrne have been included on the cost summary, and are based upon the 

total cost.
6 All costs associated with approvals, easements, assessments, fees, deposits, charges, permits, studies, impact 

fees, tap fees, services fees, or similar, required by any governing agency to include County, City, State, or 

Federal entities, in addition to any and all utility entities are specifically excluded.

7 Building permit cost is not included.  
8 Testing Lab services for materials, mock-ups, or delegated engineering components are to be provided by the 

Owner, and are excluded.
9 Testing of building components for water or air intrusion is not included and is to be provided by the Owner.

10 Commissioning Agent and Services are to be provided by the Owner.
11 The General Conditions included in this estimate are a lump sum cost based upon approximately 4 months to 

substantial completion and a reciept of a Notice to Proceed by July 19th, 2024.  
12 Design Fees or services are not included.  Where required in the specifications, the Construction Manager will 

provide design calculations and information provided by the Trade Contractors to the Architect and Engineer for 

approval and acceptance of the design.
13 Includes trucks, fuel, tolls, and maintenance related to the Byrne personnel assigned to this project.  Truck / Auto 

Allowance is inclusive of vehicle costs, insurance, fuel and maintenance.
14 All costs for mobile phones is inclusive of mobile data management.
15 All initial and final survey’s and plats required by the City are by the Owner.
16 All electrical costs associated with construction is included.  
17 All water costs associated with construction is included.  
18 This budget is to be reviewed as a whole; not as individual line items.

Temporary Construction Cost of Work Items:

1 Sales tax is excluded.  

2 This budget is based upon electronic design document files and models being available to all subcontractors at 

no additional cost.
3 All furnishings, fixtures, and equipment are excluded from this budget, unless specifically noted in the budget 

detail.
4 All hazardous or contaminated material and soil testing, remediation and investigation is excluded.
5 Site is assumed to be free of any contaminates, unencumbered, and ready to begin excavation work. Byrne to 

coordinate with archeological surveyor/oversight as required, however associated cost for oversight is excluded.

6 CM excludes responsibility for compliance and/or viability of point selections with regard to the design 

components or specifications.  
7 BIM coordination and clash detection is not included for structure and M/E/P during construction.
8 LEED management of onsite waste and documentation of LEED compliances is not included.

9 All costs associated with temporary fencing and gates is included.

10 Includes dumpster costs.

Qualifications & Clarifications
Headwaters at the Comal - Phase 2 [Site Improvement GMP]

100% Construction Documents for GMP

Page 1 of 3 Qualifications - Site GMP
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NINE DECADES OF EXCELLENCE
5851 Sebastian Place

San Antonio, TX 78249
Phone:  (210) 402-3335

Fax:  (210) 402-3376

Date: May 16, 2024

Qualifications & Clarifications
Headwaters at the Comal - Phase 2 [Site Improvement GMP]

100% Construction Documents for GMP

10 Periodical clean up included.

General Comment:

1 Because this GMP is not completely inclusive of the entire set of current construction documents, whereas we 

have delineated a certain portion of work to be completed under this GMP, the balance of remaining scopes are 

being deferred to a later date and may be added to the GMP via Change Order once Buyout Savings and/or 

additional projects funds have been realized.

Division 2 - Existing Conditions:

1 Demolition and Hauloff is excluded.

2 Demo beyond the display garden area is excluded.
3 Any 3rd party monitoring are excluded.

Division 3 - Concrete:

1 Includes Recycled Concrete Bench Footings per detail 3/L503

2 Bike Rack Footings per detail 15/L501
3 Polished or stained concrete is excluded

Division 4 - Masonry:

1 None/Excluded.

Division 5 - Metals:

1 Steel Retaining Walls: Including french drains, fill and compaction per L201 Hardscape Plan and L503: Wall 

Details

2 Steel Railing at Employee Picnic Area

Division 6 - Wood, Plastics and Composites:

1 Rough carpentry as required for site improvement construction of retaining walls, gear, and blocking

2 Architectural wood work is excluded

Division 7 - Thermal and Moisture Protection:

1 None/Excluded.

Division 8 - Openings:

1 None/Excluded.

Division 9 - Finishes:

1 Allowance included for painting site miscellanous steel including exterior structural steel elements, custom wheel 

stops and railings.

2 Mesh fence paint is excluded.

Division 10 - Specialties:

1 All signage, toilet and bath accessories, fire extinguishers and cabinets, site furnishings are excluded.

Division 11 - Equipment:

1 None/Excluded.

Division 12 - Furnishings:

1 None/Excluded.

Division 13 - Special Construction:

1 None/Excluded.

Division 14 - Conveying Equipment:

1 None/Excluded.

Division 21 - Fire Suppression:

1 None/Excluded.

Division 22 - Plumbing:

1 None/Excluded.

Page 2 of 3 Qualifications - Site GMP
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NINE DECADES OF EXCELLENCE
5851 Sebastian Place

San Antonio, TX 78249
Phone:  (210) 402-3335
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Qualifications & Clarifications
Headwaters at the Comal - Phase 2 [Site Improvement GMP]

100% Construction Documents for GMP

Division 23 - Heating, Ventilating and Air Conditioning:

1 None/Excluded.

Division 25 - Integrated Automation:

1 None/Excluded.

Division 26 - Electrical:

1 Includes Light Fixtures W1, W2, S5, S6, S8, E1, E2, E3, E4, E5, E6.

2 Includes the necessary rough-in and wiring for each light fixture. 

3 NECY System Controller per lighting specifications.

4 Testing and owner training included

Division 27 - Communications & Audio Visual:

1 Audio Visual system and communications systems are specifically excluded.

Division 28 - Electronic Safety and Security:

1 Security systems are specifically excluded.

2 Excludes fire alarm system.

Division 31 - Earthwork:

1 Final grading at display garden is included. 

2 Grading at area between display garden and Phase 1 Fence

3 Helical Piles at Site Fence @ every 3rd Post 
4 Asphalt paving is not included

Division 32 - Exterior Improvements:

1 Mesh Fence per L502: Fence & Gate Details

2 Dry Stack Retaining Wall per L203 Landscape Plans

3 Ledgestone Retaining Wall, Low Boulder Retaining Wall and Terraced Boulder Retaining Wall per L503

4 Landcsape Boulders per 5/L503

5 Planting, Fertilizer and Mulch is excluded.

6 Temporary Stabilization allowance carried as plug for mulching of unstabilized areas/disrupted areas. 

7 Irrigation per L806 and L803 Irrigation Plans at Phase 2 Limits of Construction

8 Check Dam Swale and Rip Rap Cobble Water Features per L503

Division 33 - Utilities:

1 French Drain at Display Garden to Drainage Swale per L501

2 Rain Harvest Tank Utility Lines and Balancing Pipe per C910 Rain Harvesting Detail Sheet

3 Rain Harvest Cistern Tanks per C910 Rain Harvesting Detail Sheet

4 Allowance carried for Cistern Vaults, Pressure Tank Accessories, Utility Tie-in and any potential Sleeves/ 

Concrete Slab Adjustments

5 Perforated pipe along retaining walls included in Steel Retaining Wall scope. 

Other

1 None/Excluded.
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A CENTURY OF EXCELLENCE

5851 Sebastian Place

San Antonio, Texas 78249

210/402-3335

FAX 210/402-3376

Date:

Sheet Original Sheet Name

Date

SPECIFICATIONS

00 0000 04/29/22 Cover

00 0100 04/29/22 Table of Contents

00 0107 04/29/22 Engineer Stamps

00 0110 08/05/22 Table of Contents

00 3119 04/29/22 Existing Conditions Information

00 3119.1 Asbestos Report

00 3132 04/29/22 Geotechnical Data

00 3132.1 Geotechnical Report

00 7200 04/29/22 General Conditions

00 7300 04/29/22 Supplementary Conditions

08 9119 Fixed Louvers

01 1100 04/29/22 Summary of Work

01 2100 04/29/22 Allowances

01 2200 04/29/22 Unit Prices

01 2300 08/05/22 Alternates

01 2350 04/29/22 Price Breakouts

01 2500 04/29/22 Substitution Procedures

01 2519 04/29/22 Substitution Request Form

01 2600 04/29/22 Contract Modification Procedures

01 2613 04/29/22 Requests for Information

01 2900 04/29/22 Payment Procedures

01 3100 04/29/22 Project Management and Coordination

01 3216 04/29/22 Construction Progress Schedules

01 3233 04/29/22 Photographic Documentation

01 3300 04/29/22 Submittals (Civil)

01 3313 04/29/22 Submittal Procedures

01 3323 04/29/22 Shop Drawings (Civil)

01 3329 04/29/22 Sustainable Design Reporting

01 3516 04/29/22 Alteration Project Procedures

01 3546 04/29/22 Indoor Air Quality Management

01 4000 04/29/22 Quality Requirements

01 4516 04/29/22 Field Observations

01 4523 04/29/22 Testing and Observation Services

01 4529 04/29/22 Laboratory Services

01 5000 04/29/22 Temporary Facilities and Controls

01 5500 04/29/22 Stabilized Construction Entrance/exit

01 5713 04/29/22 Temporary Erosion Controls

01 5713-13 04/29/22 Temporary Sediment Control Fence (Silt Fence)

01 5713-16 04/29/22 Erosion and Sedimentation Control Materials

01 5713-19 04/29/22 Temporary Truck Washout Pit

01 5800 04/29/22 Project Identification

01 6000 04/29/22 Product Requirements

01 7123 04/29/22 Field Engineering

01 7326 04/29/22 Cutting and Patching

01 7329 04/29/22 Cutting and Patching (Civil)

01 7400 04/29/22 Cleaning and Adjusting

EXHIBIT C

100% Construction Documents for GMP

Contract Documents List
Headwaters at the Comal - Phase 2 [Site Improvement GMP]
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EXHIBIT C

100% Construction Documents for GMP

Contract Documents List
Headwaters at the Comal - Phase 2 [Site Improvement GMP]

01 7419 04/29/22 Waste Material Disposal

01 7421 04/29/22 Construction Waste Management

01 7700 04/29/22 Closeout Procedures

01 7839 04/29/22 Project Record Documents

01 8113 04/29/22 Sustainable Design Requirements

01 9113 04/29/22 General Commissioning Requirements

015639 04/29/22 Temporary Tree and Plant Protection

02 4113 04/29/22 Site Demolition

02 4120 04/29/22 Selective Building Demolition

03 0330 04/29/22 Concrete Restoration

03 1100 04/29/22 Concrete Formwork

03 1500 04/29/22 Concrete Joints and Embedded Items

03 2000 04/29/22 Concrete Reinforcement

03 3000 04/29/22 Cast-In-Place Concrete

03 3053 04/29/22 Miscellaneous Cast-In-Place Concrete

04 4200 04/29/22 Site Stone Masonry

05 1200 04/29/22 Structural Steel Framing

05 1213 04/29/22 Architecturally Exposed Structural Steel

05 3000 Metal Decking

05 4000 04/29/22 Cold-Formed Metal Framing

05 5000 04/29/22 Metal Fabrications

05 5001 04/29/22 Miscellaneous Landscape Metals

05 5213 04/29/22 Metal Railings

06 1000 04/29/22 Rough Carpentry

06 1523 04/29/22 Laminated Wood Decking

06 1600 04/29/22 Sheathing

06 1643 04/29/22 Gypsum Sheathing

06 4000 04/29/22 Architectural Woodwork

06 4100 04/29/22 Architectural Wood Casework

06 4200 04/29/22 Wood Paneling

06 4600 04/29/22 Wood Trim

06 6116 04/29/22 Solid Surfacing Fabrications

07 2113 04/29/22 Board Insulation

07 2119 04/29/22 Foamed-In-Place Insulation

07 2200 04/29/22 Roof Insulation

07 2600 04/29/22 Vapor Retarders

07 2800 04/29/22 Moisture Barriers

07 4113 08/05/22 Metal Roof Panels

07 4213 04/29/22 Metal Wall Panels

07 4623 04/29/22 Wood Siding

07 5200 04/29/22 Modified Bituminous Membrane Roofing

07 6500 04/29/22 Flexible Flashings

07 7255 04/29/22 Roof Accessory Attachment System

07 8400 04/29/22 Firestopping

07 9200 04/29/22 Joint Sealers

08 1113 04/29/22 Hollow Metal Doors and Frames

08 1416 04/29/22 Flush Wood Doors

08 1433 08/05/22 Stile and Rail Wood Doors
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Contract Documents List
Headwaters at the Comal - Phase 2 [Site Improvement GMP]

08 3100 04/29/22 Access Doors and Panels

08 3473 04/29/22 Sound Control Doors Assemblies

08 3613 04/29/22 Sectional Doors

08 4113 04/29/22 Aluminum-Framed Entrances and Storefronts

08 4513 04/29/22 Fiberglass-Sandwich-Panel Assemblies

08 5113 04/29/22 Aluminum Windows

08 7100 08/05/22 Door Hardware

08 8000 04/29/22 Glazing

08 9100 04/29/22 Louvers

09 2200 04/29/22 Metal Support Assemblies

09 2900 04/29/22 Gypsum Board

09 3000 04/29/22 Tiling

09 5100 04/29/22 Acoustical Ceilings

09 6116 04/29/22 Floor Sealer

09 6513 04/29/22 Resilient Base

09 6813 04/29/22 Tile Carpeting

09 7733 04/29/22 Sanitary Wall Panels

09 8100 08/05/22 Acoustic Insulation

09 8129 04/29/22 Sprayed Acoustical Insulation

09 9100 04/29/22 Painting

09 9600 04/29/22 High-Performance Coatings

10 1423 04/29/22 Interior Panel Signs

10 2115 04/29/22 Plastic-Laminate-Clad Toilet Compartments

10 2813 04/29/22 Toilet Accessories

10 4413 04/29/22 Fire Extinguishers and Cabinets

10 7313 04/29/22 Fabric Canopies

10 8900 04/29/22 Ceiling Fans

12 2413 04/29/22 Roller Window Shades

12 9300 04/29/22 Site Furnishings

12 9313 04/29/22 Bicycle Racks

21 0500 04/29/22 Common Work Results for Fire Suppression

21 0513 04/29/22 Common Motor Requirements for Fire Suppression Equipment

21 1000 04/29/22 Water-Based Fire-Suppression Systems

22 0500 04/29/22 Common Work Results for Plumbing

22 0519 04/29/22 Meters and Gages for Plumbing Piping

22 0523 04/29/22 General Duty Valves for Plumbing Piping

22 0553 04/29/22 Identification for Plumbing Piping and Equipment

22 0700 04/29/22 Plumbing Insulation

22 0800 04/29/22 Commissioning of Plumbing

22 1116 04/29/22 Domestic Water Piping

22 1119 04/29/22 Domestinc Water Piping Specialties

22 1316 04/29/22 Sanitary Waste and Vent Piping

22 1319 04/29/22 Sanitary Waste Piping Specialties

22 3300 04/29/22 Electric Water Heaters

22 4000 04/29/22 Plumbing Fixtures

23 0010 04/29/22 Basic Mechanical Requirements

23 0500 04/29/22 Common Work Results for HVAC

23 0513 04/29/22 Common Motor Requirements for HVAC
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23 0529 04/29/22 Hangars and Supports

23 0548 04/29/22 Vibration and Seismic Controls

23 0553 04/29/22 Identification for HVAC Piping

23 0593 04/29/22 Testing, Adjusting and Balancing

23 0713 04/29/22 Duct Insulation

23 0719 04/29/22 HVAC Piping Insulation

23 0800 04/29/22 Commissioning of HVAC

23 0900 Instrumentation and Control for HVAC

23 2300 04/29/22 Refrigerant Piping

23 3116 04/29/22 Nonmetal Ducts

23 3300 04/29/22 Air Duct Accessories

23 3423 04/29/22 HVAC Power Ventilators

23 3713 04/29/22 Diffusers, Registers and Grilles

23 8126 04/29/22 Split-System Air-Conditioners

26 0010 04/29/22 Basic Electrical Requirements

26 0519 04/29/22 Low-Voltage Electrical Power Conductors and Cables

26 0523 04/29/22 Control-Voltage Electrical Power Cables

26 0526 04/29/22 Grounding and Bonding for Electrical Systems

26 0529 04/29/22 Hangers and Supports for Electrical Systems

26 0533 Raceway and Boxes for Electrical Systems

26 0543 Underground Ducts and Raceways for Electrical Systems

26 0544 SLEEVES AND SLEEVE SEALS FOR ELECTRICAL RACEWAYS AND CABLING

26 0553 04/29/22 Identification for Electrical Systems

26 0573 04/29/22 Overcurrent Protective Device Coordination Study

26 0923 04/29/22 Lighting Control Devices

26 0943 04/29/22 Network Lighting Controls

26 1116 04/29/22 Secondary Unit Substations with Switchboard

26 2200 Low-Voltage Transformers

26 2416 Panelboards

26 2419 04/29/22 Motor-Control Centers

26 2600 04/29/22 Power Distribution Units

26 2726 04/29/22 Wiring Devices

26 2813 04/29/22 Fuses

26 2816 04/29/22 Enclosed Switches and Circuit Breakers

26 3353 08/05/22 Static Uninterruptible Power Supply

26 4313 04/29/22 Transient-Voltage Suppression

26 5100 04/29/22 Interior Lighting

26 5600 04/29/22 Exterior Lighting

27 2133 08/05/22 Wireless Access Points (WAP)

27 4100 08/05/22 Audio-Video Systems

28 3111 04/29/22 Digital, Addressable Fire-Alarm System

31 1000 04/29/22 Site Clearing

31 1100 04/29/22 Clearing and Grubbing

31 2200 04/29/22 Grading

31 2300 04/29/22 Structural Excavation and Backfill

31 2316 04/29/22 Excavation

31 2319 04/29/22 Dewatering

31 2323 04/29/22 Subgrade Fill
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31 2333 04/29/22 Trenching

31 2400 04/29/22 Embankment

31 3116 08/05/22 Termite Control

31 3213 04/29/22 Soil Mixing Stabilization

31 3700 04/29/22 Rip Rap

31 4133 04/29/22 Trench Shielding

31 6600 Special Foundations

32 0190 04/29/22 Operation and Maintenance of Planting

32 0523 04/29/22 Cement-Sand Backfill

32 1216 04/29/22 Asphalt Paving

32 1243 04/29/22 Porous Flexible Paving

32 1316 04/29/22 Decorative Concrete Paving

32 1373 04/29/22 Concrete Paving Joint Sealants

32 1516 04/29/22 Stabilized DG

32 3113 04/29/22 Fencing and Gates

32 3223 04/29/22 Site Walls

32 9113 04/29/22 Soil Preparation

32 9200 04/29/22 Turf and Grasses

32 9213 04/29/22 Hydro Mulch Seeding

32 9219 04/29/22 Seeding

32 9300 04/29/22 Planting

33 0130 04/29/22 Operation and Maintenance of Sewer Utilities

33 0513 04/29/22 Manholes

33 1100 04/29/22 Water Utility Distribution Piping

33 1116 04/29/22 Site Utility Water Distribution Piping

33 1613 04/29/22 Aboveground Water Storage Tanks

33 3113 04/29/22 Sanitary Piping

Drawings

0 CVR 04/22/22 COVER SHEET

0 IDX 09/22/23 INDEX

D100 10/07/22 SITE PLAN DEMO

D201 10/07/22 EXISTING DEMO PLAN - BLDG 'A'

C000 12/19/22 COVER SHEET

C005 12/19/22 CONSTRUCTION NOTES

C100 12/19/22 EXISTING CONDITIONS PLAN & TREE SURVEY

C101 12/19/22 DEMOLITION PLAN

C201 12/19/22 SWPPP

C202 12/19/22 SWPPP DETAILS

C301 01/05/24 SITE PLAN

C400 01/05/24 GRADING PLAN

C501 09/22/23 UTILITY PLAN

C502 12/19/22 SANITARY SEWER PLAN AND PROFILE

C600 12/19/22 FIRE PROTECTION PLAN

C901 12/19/22 SITE CONSTRUCTION DETAILS

C902 12/19/22 CITY OF NEW BRAUNFELS DETAILS

C905 12/19/22 WATER & WASTEWATER DETAILS

C910 12/19/22 RAIN HARVESTING DETAIL
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L000 10/07/22 Landscape Sheet Index & Notes

L010 10/07/22 Overall Site Plan

L011 02/02/24 Phase 2 Site Plan

L012 10/07/22 Tree Protection Plan

L013 10/07/22 Tree Protection Notes & Details

L014 10/07/22 Demo Plan

L100 02/02/24 Overall Grading Plan

L101 02/02/24 Grading Plan

L102 02/02/24 Grading Plan

L103 02/02/24 Grading Plan

L200 02/02/24 Overall Hardscape Plan

L201 02/02/24 Hardscape Plan

L202 02/02/24 Hardscape Plan

L203 02/02/24 Hardscape Plan

L210 02/02/24 Materials Schedule

L300 02/02/24 Overall Layout Plan

L301 02/02/24 Layout Plan

L302 02/02/24 Layout Plan

L303 02/02/24 Layout Plan

L401 10/07/22 Sections

L501 10/07/22 Paving Details

L502 10/07/22 Fence & Gate Details

L503 10/07/22 Wall Details

L600 10/07/22 Overall Planting Plan

L601 10/07/22 Planting Plan

L602 10/07/22 Planting Plan

L603 10/07/22 Planting Plan

L610 10/07/22 Planting Details & Notes

L611 10/07/22 Planting Schedules

L700 10/07/22 Overall Alternates Plan

L800 10/07/22 Irrigation Notes & Legend

L801A 10/07/22 Phasing Plan

L801B 10/07/22 Temporary Vs. Permanent Plan

L803 10/07/22 Irrigation Plan

L806 10/07/22 Irrigation Plan

L808 10/07/22 Irrigation Details

L809 10/07/22 Irrigation Details

A000 09/22/23 ARCHITECTURAL INDEX SHEET

A001 10/07/22 EXISTING CONDITIONS- BLDG A

A010 02/02/24 SITE PLAN

A110 10/07/22 LIFE SAFETY

A111 10/07/22 Hoselay

A200 02/02/24 FLOOR PLANS - BLDGS 'A'

A220 10/07/22 ENLARGED PLANS BLDG 'A'

A240 09/22/23 ROOF PLANS - BLDGS 'A'

A260 10/07/22 ROOM SCHEDULE

A261 09/22/23 DOOR SCHEDULE

A262 09/22/23 WINDOW SCHEDULE
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A300 02/02/24 REFLECTED CEILING PLAN - BLDG 'A'

A400 09/22/23 BUILDING ELEVATIONS- BLDG 'A'

A500 09/22/23 BUILDING SECTIONS BLDG 'A'

A501 05/16/22 BUILDING SECTIONS BLDG 'A'

A700 09/22/23 INTERIOR ELEVATIONS - BLDG 'A'

A701 09/22/23 INTERIOR ELEVATIONS - BLDG 'A'

A800 02/02/24 EXTERIOR CIRCULATION

A801 09/22/23 EXTERIOR CIRCULATION

A802 09/22/23 MECHANICAL YARD & MISC DETAILS

A900 02/02/24 DETAILS - BUILDING 'A'

A901 02/02/24 DETAILS - BUILDING 'A'

A902 02/02/24 DETAILS - BUILDING 'A'

A915 02/02/24 INTERIOR DETAILS BLDG. 'A'

A950 09/22/23 MILLWORK DETAILS

S001 05/16/22 GENERAL NOTES

S002 05/16/22 GENERAL NOTES

S101D 09/22/23 BUILDING A DEMO PLAN

S102D 05/16/22 BUILDING A DEMO PLAN

S201 09/22/23 BUILDING A NEW CONSTRUCTION PLAN

S202 09/22/23 BUILDING A NEW CONSTRUCTION PLAN

S210 05/16/22 ENLARGED RAMP PLAN

S301 05/16/22 CONCRETE TYPICAL DETAILS

S302 09/22/23 CONCRETE TYPICAL DETAILS

S303 05/16/22 CONCRETE DETAILS

S304 09/22/23 CONCRETE DETAILS

S305 09/22/23 CONCRETE DETAILS

S501 05/16/22 STEEL TYPICAL DETAILS

S502 05/16/22 STEEL TYPICAL DETAILS

S503 05/16/22 STEEL DETAILS

S504 05/16/22 STEEL DETAILS

S511 05/16/22 BRIDGE DETAILS

S601 05/16/22 WINDFRAMES

M001 05/16/22 SYMBOL LEGEND - MECHANICAL

M200 05/16/22 FLOOR PLANS - BLDG 'A' - DUCTWORK

M260 05/16/22 SCHEDULES - MECHANICAL

M800 05/16/22 CONTROLS - MECHANICAL

M900 05/16/22 DETAILS - MECHANICAL

M901 05/16/22 DETAILS - MECHANICAL

E001 05/16/22 SYMBOL LEGEND - ELECTRICAL

E100 02/02/24 SITE PLAN - ELECTRICAL - POWER

E101 02/02/24 SITE PLAN ELECTRICAL DATA/SECURITY

E200 02/02/24 FLOOR PLANS - BLDGS 'A' & 'C' - POWER

E300 09/22/23 FLOOR PLANS - BLDGS 'A' & 'C' - LIGHTING

E400 09/22/23 PANEL SCHEDULES

E401 05/16/22 PANEL SCHEDULES

E500 09/22/23 ELECTRICAL ONE-LINE DIAGRAM

E700 05/16/22 DETAILS - ELECTRICAL

E701 05/16/22 DETAILS - ELECTRICAL

Page 7 of 7 Contract Documents List
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A CENTURY OF EXCELLENCE

5851 Sebastian Place

San Antonio, Texas 78249

210/402-3335

FAX 210/402-3376

Date:

Sheet Original Sheet Name

EXHIBIT C

100% Construction Documents for GMP

Contract Documents List
Headwaters at the Comal - Phase 2 [Site Improvement GMP]

EL001 05/16/22 ELECTRICAL COVER SHEET

EL010 05/16/22 ELECTRICAL SCHEDULES

EL011 05/16/22 LIGHTING CONTROLS

EL100 05/16/22 SITE LIGHTING PLAN

EL200 09/22/23 LIGHTING PLAN - LEVEL 1

EL300 05/16/22 EXTERIOR LUMINAIRE CUTSHEETS

EL301 05/16/22 EXTERIOR LUMINAIRE CUTSHEETS

EL302 05/16/22 EXTERIOR LUMINAIRE CUTSHEETS

P001 05/16/22 SYMBOL LEGEND - PLUMBING

P200 09/22/23 FLOOR PLANS - BLDGS 'A' - PRESSURE

P210 09/22/23 FLOOR PLANS - BLDGS 'A' - GRAVITY

P220 09/22/23 FLOOR PLAN - BLDG 'A' - FIRE PROTECTION

P301 05/16/22 RISERS - GRAVITY

P302 05/16/22 RISERS - PRESSURE

P900 05/16/22 DETAILS - PLUMBING

T001 05/16/22 TECHNOLOGY - SYMBOL LEGEND

T200 05/16/22 FLOOR PLAN - BLDG 'A' - TECHNOLOGY

T700 05/16/22 DETAILS - TECHNOLOGY

NS0.02 05/16/22 OVERALL SITE PLAN

G1.0 05/16/22 SIGNAGE DRAWINGS

G2.0 05/16/22 SIGN LOCATION PLAN

G3.0 05/16/22 SIGN LOCATION PLAN

G4.0 05/16/22 Sign Types Message Schedule

Page 8 of 8 Contract Documents List
256

Item 14.



Statement of Financial Position

STATEMENT OF FINANCIAL POSITION ($) Apr 2024 Mar 2024

ASSETS
Cash & Equivalents

Frost Business Checking (7230) 144,081 153,970

Frost Capital Campaign Fund 171,425 171,105

Stripe Clearing 135 73

Undeposited Funds 0 2,500

Total Cash & Equivalents 315,641 327,648

Accounts Receivable

Accounts Receivable (A/R) 137,550 142,595

Other Current Assets

Frost Investment Account 1,901,423 1,893,352

Prepaid Expenses 2,317 2,949

Total Other Current Assets 1,903,740 1,896,301

Total Current Assets 2,356,931 2,366,544

Total Non-Current Assets 0 0

Total Assets 2,356,931 2,366,544

LIABILITIES
Other Current Liabilities

Commerce Credit Card 1,035 1,597

Deferred Revenue 4,978 4,501

Compensated Absences 36,383 36,383

Total Other Current Liabilities 42,396 42,481

Total Current Liabilities 42,396 42,481

Total Non-Current Liabilities 0 0

Total Liabilities 42,396 42,481

NET ASSETS
Retained Net Assets

Retained Earnings (3,165) (3,165)

Current Net Assets

Net Revenue (41,853) (32,325)

Other Net Assets

Net Assets With Donor Restriction 1,701,294 1,696,563

Net Assets Without Donor Restrictions 608,259 612,990

Net Assets Board Designated 50,000 50,000

Total Other Net Assets 2,359,553 2,359,553

Total Net Assets 2,314,535 2,324,063

Total Liabilities & Net Assets 2,356,931 2,366,544

Headwaters at the Comal, Apr 2024 Page 2
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Meeting Date: June 27, 2024 Agenda Type: Consent Items for Action 

    

From: Jeff Morriss Reviewed by: Gretchen Reuwer 

 Substations Manager  Director of Electric Services 

Submitted by: Gretchen Reuwer Approved by: Ryan Kelso 

 Director of Electric Services  Chief Executive Officer 

RECOMMENDED ACTION: Authorize CEO or His Designee to Negotiate and Execute a Purchase 

Order Standard Terms and Conditions with Virginia Transformer 

Corp. for the Manufacture, Delivery, Assembly, and Testing of 

Three (3) Substation Power Transformers 

 
  

 

BACKGROUND 
 

New Braunfels Utilities (“NBU”) issued a request for proposals (“RFP”) for Kohlenberg and GPI 

Substation Power Transformers (the “Procurement”). 

The Procurement will be an agreement that includes the manufacture, delivery, assembly, and testing of 

three (3) substation power transformers (the “Goods”). NBU will issue a Purchase Order for the Goods. 

NBU received five (5) proposals on February 22, 2024, for the Procurement during the public bidding 

process. The Procurement team evaluated the proposals and determined that Virginia Transformer Corp. 

(“Virginia Transformer”) is the respondent whose proposal for the Procurement is the most advantageous 

to NBU, considering the relative importance of price and the evaluation criteria in the RFP. 

NBU staff requests that the Board of Trustees approve a Professional Services Agreement with Virginia 

Transformer for the Procurement (an “Agreement”). 

This item is being presented to the Board because the total amount of each Agreement exceeds $250,000. 

FINANCIAL IMPACT 
 

The total contract amount for the Agreement is $5,879,138.00. The Procurement is budgeted within the 

Fiscal Year 2026 NBU Board approved Capital Improvements Projects Budget. 

LINK TO STRATEGIC PLAN 
 

Infrastructure and Technology 
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EXHIBITS 
 

 

1. Purchase Order Agreement with Virginia Transformer Corp. 

2. Recommendation Concurrence from Procurement Team  
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PURCHASE ORDER 

STANDARD TERMS AND CONDITIONS 

 

 

1. AGREEMENT: This set of Terms and Conditions is incorporated into the Purchase Order 

for RFP # 24-0035 in its entirety and, upon execution of the Purchase Order by New Braunfels 

Utilities, a Texas municipally owned utility (“Buyer”), and Virginia Transformer Corp., a Virginia 

corporation authorized to transact business in the State of Texas (“Seller”), constitutes a portion 

of the Parties’ Agreement. No change, modification or revision to the Agreement shall be binding 

unless made in writing and signed by the Parties. Buyer will not in any manner be responsible for 

goods delivered or work done for Buyer’s account without a written order. 

 

2. ACCEPTANCE: Acceptance of this Purchase Order shall be deemed effective upon 

Buyer’s execution of this Purchase Order or upon shipment of the goods that are the subject of 

this Purchase Order, whichever occurs first. Any bid made by Seller for additional or different 

terms and conditions or any attempts by Seller to vary, in any degree, any of the terms and 

conditions of this Purchase Order is hereby rejected.  

 

3. COMPLETION: Time is of material importance in the performance of this Purchase Order. 

If Seller fails to effect delivery or performance of the associated services required by Buyer in 

accordance with the Project Schedule, Delivery Schedule, or other time requirements as 

communicated to Seller in the Purchase Order or its attachments and fails to provide a mutually 

agreed upon plan to cure, in addition to its other rights and remedies hereunder, Buyer shall have 

the right to terminate this Purchase Order by written notice effective when received by Seller but 

after allowing Seller to provide a remediation plan within seven (7) business days of receipt of 

such notice of termination. Such termination shall be effective as to goods not yet received by 

Buyer or services not yet rendered, regardless of their transit status. Thereafter, Buyer shall have 

the right to purchase substitute goods or services elsewhere and to the extent the cost of such 

substitute goods or services exceeds the amount Buyer would have paid Seller for such goods and 

services under this Purchase Order, Buyer shall be entitled to reimbursement of such amount from 

Seller or a credit against any amount then owed to Seller by Buyer under this Agreement. In the 

event the Buyer needs to postpone delivery prior to factory acceptance testing for greater than 20 

days, it is understood that Seller will continue with the manufacturing schedule and place the 

completed goods into storage until Buyer is ready to receive shipment. In the event the Buyer 

needs to postpone delivery after factory acceptance testing for greater than 30 days, it is understood 

that Seller will place the completed goods into storage until Buyer is ready to receive shipment. 

 

4. PRICES: Seller warrants that the prices shown hereunder are the prices quoted to Buyer 

at the time of sale in Exhibit A and include all costs incurred by Seller for shipment of all goods 

included in this Purchase Order. In the event of any price reduction between execution of the 

purchase order and delivery of the goods, Buyer shall be entitled to such reduction. 

 

5. SHIPMENT AND DELIVERY: All goods made the subject hereof are to be suitably 

prepared and packaged for shipment in accordance with good commercial practice so as to 

effect safe delivery and freedom from weather or other damage and to meet the carrier’s 

requirements. All damages to such goods occurring prior to delivery to Buyer will be charged to 
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Seller. No charges will be allowed for packing, crating or carriage unless stated in this Purchase 

Order. If, in order to comply with Buyer’s required delivery date it becomes necessary for Seller 

to ship by a more expensive way than specified in this Purchase Order, any such increased 

transportation costs shall be paid by Seller. Goods shall be shipped from Seller to Buyer F.O.B. 

destination to the location specified in writing by Buyer. Seller shall complete delivery and 

commissioning between November 4, 2025, and January 21, 2026, for both Item 1 units described 

in Exhibit B, and between February 27, 2026, and June 19, 2026, for the one Item 2 unit described 

in Exhibit B.  Cost of all return shipments, for repair or replacement within the warranty period set 

forth herein, shall be borne by Seller with title and risk of loss passing to Seller at the Buyer’s 

point of shipment. 

 

6. INSPECTION: Buyer shall have a reasonable time after delivery or performance to 

inspect the items delivered or the services performed not to exceed thirty (30) business days from 

delivery. All such items or services must conform to the specifications, instructions, drawings and 

data set forth on the face hereof. Within the period set forth herein, Buyer may reject and refuse 

acceptance of any items or services which do not so conform. Buyer shall notify Seller of such 

rejection by either notice in writing and by the return to Seller of the rejected items at Seller’s 

expense and risk. 

 

7. REJECTION OF MATERIALS AND WORKMANSHIP: Buyer shall have the right to 

reject furnished materials and workmanship that are defective or otherwise fail to meet the terms 

and conditions of this Purchase Order, including but not limited to the technical specifications in 

Exhibit B (the “Contract Documents”) and require their correction. Rejected goods shall be 

satisfactorily replaced with proper materials without charge to Buyer, and Seller shall promptly 

segregate and remove rejected materials from the Project site or point designated. If Seller does 

not correct defective workmanship or replace the rejected materials within the agreed upon time, 

Buyer may do so and the Parties will agree to a fair and equitable adjustment of price for the 

furnished materials and workmanship that are defective or otherwise fail to meet the terms of the 

Contract Documents.  

 

8. SHOP DRAWINGS, SUBMITTALS, QUALITY OF GOODS: Seller shall confirm that 

all materials are in strict accordance with the Contract Documents or requirements published 

by Buyer. Where required, prior to shipment, Seller shall provide shop drawings or submittals 

sufficient to demonstrate compliance with this Purchase Order and the Contract Documents for 

Buyer’s review and approval. All goods and work of Seller shall conform to all applicable express 

and implied warranties and be of a good and workmanlike manner. A failure of Buyer during the 

progress of the work to discover or reject materials not in accordance with the Contract Documents 

shall not be deemed an acceptance thereof or a waiver of defects therein. No payment, use of 

goods provided by Seller, or occupancy of the Project site by Buyer shall be construed as an 

acceptance of materials which are not strictly in accordance with the Contract Documents. 

 

9. RESPONSIBILITY FOR COMPLETION: Seller represents that it has examined the 

job’s specifications, construction schedule, plans, drawings, and other documentation in the 

Contract Documents which Seller acknowledges are full and complete and are sufficient to enable 

Seller to determine the cost of the materials and has fully acquainted itself with all conditions 

relevant to the work and materials on the Project site and assumes the risk of any variance between 
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the actual conditions and those set out in Contract Documents. Any failure by Buyer at any time, 

or from time to time, to enforce or require the strict keeping and performance of any of the terms 

or conditions of this Purchase Order shall not constitute a waiver of such terms or conditions and 

shall not affect or impair such terms or conditions in any way, or the right of Buyer at any time to 

avail itself of such remedies, as it may have for any breach or breaches of such terms or conditions. 

 

10. WARRANTIES / GUARANTEES:  
 

(A) For the period set forth below in this section, Seller warrants that each newly manufactured 

item sold hereunder, and such portion of a repaired/refurbished item as has been repaired 

or replaced by Seller under this warranty, shall be free from defects in material, 

workmanship, or title and shall perform during the warranty period in accordance with the 

specifications incorporated herein. Should any failure to conform to these warranties be 

discovered, then (i) Seller shall correct such failure by, at Seller’s exclusive option, repair 

or replacement of the nonconforming item or portion thereof at Buyer’s place of business, 

with Buyer promptly making product available to be worked by Seller’s personnel or 

agents, or (ii) Buyer making available F.O.B origin to a location specified by Seller, with 

Seller’s written return authorization, at Seller’s exclusive option, for repair or replacement 

of the nonconforming item or portion thereof. Buyer agrees that this remedy shall be its 

sole and exclusive remedy against Seller for defects in material, workmanship, title or non-

performance of the goods and that no other remedy shall be available or pursued by Buyer 

against Seller for the same. In no event shall the Seller be liable for any costs or expenses 

in excess of those described in this paragraph for defects in material, workmanship, title or 

non-performance of the goods and expressly excluding any liability or damages for special, 

incidental, or consequential damages. 

 

(B) SELLER’S INSTALLATION WARRANTY: Seller warrants that all work hereunder 

shall be performed in accordance with the standards applicable to such industry in this 

country. Seller disclaims any and all other representations or warranties expressed or 

implied including without limitation any representation or warranty that a) any 

unauthorized entry, burglary, theft, embezzlement, or any other crimes will be prevented 

by the equipment and/or installation thereof or that b) any particular purpose or standard 

of care intended or desired or any particular results to be achieved by Buyer through the 

installation and operation of the items to be delivered hereunder. Seller’s installation 

services and installation warranty does not include or imply any assistance for system field 

troubleshooting and no back charges for such services shall be accepted without prior 

written consent of Seller’s authorized representative. 

 

(C) EXTENDED WARRANTY PERIOD OPTION FOR CORE AND COIL: The five (5) 

year warranty period shall include core and coils only against failure occurring with respect 

to normal operation and within the parameters for which the transformer was designed. For 

extended Warranty period, to ensure validity of Extended Warranty period coverage, 

Virginia Transformer requires Dissolved Gas Analysis (DGA) reports of the supplied unit 

to be collected and maintained every year for the period of extended warranty period 

coverage. The annual DGAs should be emailed to: FieldService@vatransformer.com upon 

the Seller’s request. Failure to conduct annual DGAs may void the purchased extended 
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warranty. Except for the extended time period all other provisions, terms, conditions, and 

limitations set forth above shall apply to the extended warranty period. In case of any 

disturbance in the system that causes the transformer to trip off-line, the following 

information shall be forwarded to Virginia Transformer Corp within two (2) business days: 

Event summary with relevant data, Protection system data, Overvoltage conditions (If any), 

Fault data (if any) and offset timing with peak current value, Loading, Environmental and 

atmospheric conditions.  

 

(D) EXTENDED BUMPER TO BUMPER WARRANTY PERIOD OPTION: The five (5) 

year warranty will cover the entire transformer including core and coils and all associated 

transformer accessories against failure occurring with respect to normal operation and 

within the parameters for which the transformer was designed. Bumper to Bumper 

Warranty does not cover normal wear and tear including paint and gaskets beyond five 

years. For extended Warranty period, to ensure validity of Extended Warranty period 

coverage, Virginia Transformer requires Dissolved Gas Analysis (DGA) reports of the 

supplied unit to be collected and maintained every year for the period of extended warranty 

coverage. The annual DGAs should be emailed to: FieldService@vatransformer.com upon 

the Seller’s request. Except for the extended time period all other provisions, terms, 

conditions, and limitations set forth above shall apply to the extended warranty period. 

 

(E) IN/OUT COVERAGE OPTION: Seller shall cover the expenses to transport the 

transformer to a repair facility and back to site for warranty failures occurring within a five 

(5) year period. Buyer will make the transformer ready for shipment in the condition it was 

originally received per the outline drawing contained in the owner’s manual received by 

Buyer with the goods, with clear and free access by carrier. Craning, civil work, 

disconnection, and reconnection of the transformer is the responsibility of the Buyer. 

 

11. INDEMNIFICATION: Neither party shall be liable to the other or for any incidental, 

indirect, special, punitive or consequential damages regardless of whether liability would arise 

under contract or tort (including negligence and strict liability), warranty, indemnity or otherwise. 

Neither party’s liability on any claim for loss or damage arising out of this contract or from the 

performance or breach thereof shall exceed the price of such goods involved in the order. TO THE 

FULLEST EXTENT PERMITTED BY LAW, SELLER SHALL INDEMNIFY AND HOLD HARMLESS THE 

BUYER, ITS DIRECTORS, AGENTS, EMPLOYEES, AND REPRESENTATIVES, FROM AND AGAINST ALL 

CLAIMS, LOSSES, COSTS, AND DAMAGES, INCLUDING BUT NOT LIMITED TO ATTORNEY’S FEES, 

ARISING OUT OF OR RESULTING FROM SELLER’S WORK OR A BREACH OF THIS AGREEMENT, 

PROVIDED THAT SUCH CLAIM, DAMAGE, LOSS OR EXPENSE IS ATTRIBUTABLE TO BODILY 

INJURY, SICKNESS, DISEASE OR DEATH OR TO INJURY TO OR DESTRUCTION OF PROPERTY, BUT 

ONLY TO THE EXTENT CAUSED BY THE NEGLIGENT ACTS OR OMISSIONS OF SELLER, A 

SUBCONTRACTOR, ANYONE DIRECTLY OR INDIRECTLY EMPLOYED BY THEM, OR ANYONE FOR 

WHOSE ACTS THEY MAY BE LIABLE, EXCEPT THE CONTACTOR SHALL NOT BE OBLIGATED TO 

INDEMNIFY THE BUYER, OR ANY OTHER INDEMNIFIED PARTY, IF THE CLAIM WAS CAUSED BY 

THEIR FAULT, NEGLIGENCE, OR THEIR RECKLESS OR INTENTIONAL ACT. 
 

12. NO DAMAGES FOR DELAY: Seller shall have no right to claim any damages against 

Buyer, including consequential or incidental damages, as a result of delay. Extension of time 
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for Seller’s performance is conditioned upon Buyer’s approval of an extension of time to the 

contract or delays claimed by Seller. Failure of Seller to make a claim promptly shall be deemed 

a waiver of the right to a claim for an extension of time for the particular cause. 

 

13. TERMINATION: Buyer may terminate this Purchase Order or any part thereof for cause 

in the event of any default by Seller, or if Seller fails to comply with any of the terms and conditions 

of this offer but will first allow Seller to provide a remediation plan to cure any alleged default as 

set out in Section 3. The Uniform Commercial Code of the State of Texas shall apply to Buyer’s 

rights and remedies under commercial transactions. Buyer reserves all rights, remedies, and 

warranties, express and implied, under the UCC. Seller may not terminate this Purchase Order 

unless Buyer fails to provide payment for goods and/or associated services expressly accepted by 

Buyer.  If Buyer terminates this Purchase Order for convenience, Buyer will pay the cancellation 

costs according to the termination fee schedule below:  

 

(A) If the Buyer terminates this Purchase Order for convenience after the order is entered by 

Seller but before the completed outline drawings are submitted to Buyer, Buyer will pay to 

Seller 30% of the order amount, which represents the costs incurred by Seller to begin the 

design drawings utilizing Buyer’s specifications and the costs incurred by Seller to order 

components with extended lead times. 

 

(B)  If the Buyer terminates this Purchase Order for convenience after the completed outline 

drawings are submitted to Buyer but before manufacturing of the goods has begun, in 

addition to the sums set forth in Section 13(A), Buyer will pay to Seller 15% of the order 

amount, which represents the full amount of the costs incurred by Seller to complete the 

design drawings utilizing the Buyer’s specifications and obtain components with extended 

lead times. 

 

(C) If Buyer terminates this Purchase Order for convenience after manufacturing of the goods 

has begun, in addition to the sums set out in Section 13(A) and (B), Buyer will pay costs 

incurred by Seller in connection with this Purchase Order after manufacturing has 

commenced, including the costs relating to commitments for materials through the date of 

termination and costs incurred for manufacturing based upon percent completion. 

 

14. TAXES: Buyer is exempted from all city, state, and federal excise taxes. DO NOT include 

tax on your invoice. Buyer’s Tax Exempt Number is 1-74-6001783-7. 

 

15. INSURANCE: In the event that Seller’s performance hereunder requires or contemplates 

the performance of services by Seller’s employees, or other persons under contract to Seller, 

whether such services are to be performed at the place of delivery of such goods or services, or 

elsewhere, Seller agrees that any such performance of services shall be done as an independent 

contractor and that the persons doing such work shall not be considered employees of Buyer.  

 

In such event, Seller at its sole expense, shall obtain and maintain (a) WORKERS’ 

COMPENSATION, including Occupational Disease insurance, meeting the statutory 

requirements of the State in which work is to be performed together with a Broad Form Other 

States Endorsement and containing Employers’ Liability insurance in an amount of at least 
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$1,000,000.00, each accident, policy limit, and each employee; (b) GENERAL LIABILITY 

insurance providing Premises-Operations, Elevators, Independent Contractors, Broad Form 

Property Damage, Contractual Liability, Products & Completed Operations coverages (which 

shall be maintained in force for a period of two years after substantial completion of the Project); 

and  (c) AUTOMOBILE LIABILITY on occurrence basis covering all Owned or Non-Owned and 

Hired Vehicles, as applicable, with a limit of $1,000,000 Bodily Injury & Property Damage 

Combined Single Limit.  

 

Insurance shall be in at least the following minimum limits: 

 

  COMMERCIAL GENERAL LIABILITY:   

 

 Amounts of coverage shall be no less than: 

 $1,000,000 Per Occurrence 

 $2,000,000 General Aggregate 

 $2,000,000 Products/Completed Operations Aggregate 

 $1,000,000 Personal and Advertising Injury 

 Designated Construction Project(s) General Aggregate Limit 

 

AUTOMOBILE LIABILTY: 

 

Amount of coverage shall be no less than: 

 $1,000,000 Per Accident 

 

WORKERS’ COMPENSATION 

Amounts of coverage shall be no less than: 

 Statutory Limits 

 $1,000,000 Each Accident, Employee, and Disease 

 

All insurance (except Workers’ Compensation) must include Buyer, its agents, representatives, 

officers, directors, officials, and employees as an additional insured (CG 2010 1001 and CG 2037 

1001 or an equivalent on the general liability policy) to the fullest extent permitted by law for 

claims arising out of the performance of this Purchase Order. Any coverage afforded to the 

additional insured shall be primary and non-contributory.  All polices shall contain a waiver of 

rights of recovery (subrogation) against Buyer, its agents, representatives, officers, directors, 

officials, and employees for any claims arising out of the services performed under this Purchase 

Order.  

 

Seller shall furnish Buyer with satisfactory evidence that all insurance required by this Purchase 

Order has been obtained and paid for and will continue in full force and effect until the completion 

of the work.  Evidence of insurance includes, but is not limited to, certificates of insurance, 

endorsements, schedule of forms and endorsements, or other policy language, but acceptance and 

reliance on such information will not waive or alter any way the insurance requirements or 

obligation under this Purchase Order.  The Seller shall provide a minimum of five (5) days’ written 

notice to Buyer in the event of cancellation. If Seller should contract out any of the work to a third 
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party, Seller shall cause said third party to carry the insurance required by this Purchase Order and 

to furnish evidence of same.  

 

16. BONDS: To the extent the services required of Seller pursuant to this Purchase Order have 

an agreed value in excess of $100,000, Seller shall provide a performance bond pursuant to Chapter 

2253 of the Texas Government Code on a form acceptable to Buyer. To the extent the services 

required of Seller pursuant to this Purchase Order have an agreed value in excess of $50,000, Seller 

shall provide a payment bond pursuant to Chapter 2253 of the Texas Government Code on a form 

acceptable to Buyer.  Said forms shall be provided as an exhibit to this Purchase Order or provided 

to Seller for presentment to a licensed corporate surety for provision of the required bond. Seller’s 

provision of a required bond on a form other than that proscribed by Buyer shall be rejected and may 

be grounds for termination of this Purchase Order by Buyer. 

 

17. PAYMENT: Invoices will be paid according to agreed payment terms as reflected in this 

Section. Payment for the goods delivered under this Purchase Order shall not be acceptance of 

such goods. Goods shall only be deemed accepted when they have actually been counted, 

inspected, and tested by Buyer and found to be in conformance with this Purchase Order. However, 

failure to inspect or test by Buyer shall not relieve Seller of any responsibility hereunder.  Subject 

to Chapter 2251 of the Texas Government Code, final payment shall not exceed sixty (60) days 

from delivery. The payment terms are (i) 30% with the drawing submission net 30 days; (ii) 60% 

upon factory acceptance testing, net 30 days; and (iii) 10% at field acceptance or placement into 

storage, not to exceed 30 days from shipment date. Seller must submit a written invoice to Buyer 

in conjunction with the payment terms described in the preceding sentence.  In addition to any 

other rights or remedies available to Seller, failure to pay the amount(s) due within the time 

specified will result in a late charge of one and one-half percent (1- 1/2%) per month to Buyer’s 

account until final payment provided such charge complies with Chapter 2251 of the Texas 

Government Code. 

 

18. REMEDIES: The rights and remedies reserved to Buyer herein, except where expressly 

stated to be exclusive, shall be cumulative and in addition to any other or further rights and 

remedies provided by law or equity. No waiver of any breach of these provisions shall be deemed 

to constitute a waiver of any other breach. 

 

19. ASSIGNMENT: Neither this Purchase Order nor any right or obligations herein may be 

assigned by Seller nor may Seller delegate the performance of any of its duties hereunder without 

in either case Buyer’s prior written consent. 

 

20. FORCE MAJEURE: Either party to this Purchase Order shall be free from liability for 

failing to perform hereunder if such failure is caused due to acts of God, labor difficulties, 

pandemics, epidemics, fires, or other causes beyond the reasonable control of the affected party. 

In the event that Seller is unable to perform for such reasons beyond its reasonable control, Buyer 

shall have the right to either continue the delivery dates until Seller is able to perform or terminate 

this Purchase Order. 

 

21. DISPUTE RESOLUTION: In the event of disputes over price, quantity or quality, Buyer 

shall have the right to audit Seller’s records in order to resolve the dispute. Pending resolution of 
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the dispute, amicably or otherwise, Seller shall proceed diligently with the performance of this 

Purchase Order as directed by Buyer.  The Purchase Order shall be governed by the laws of the 

State of Texas. In the event that a dispute arises between Buyer and Seller, the parties agree to 

submit said disputes to the State District Courts of Comal County, Texas for resolution.  

 

22. STORAGE:  Seller will store the goods at the request of Buyer at Buyer’s expense.  Seller 

will provide a quote for such storage service to Buyer upon request.  In the event a unit is put into 

a storage facility provided or secured by Seller, it is agreed that title will be retained by the Seller 

and the Seller will bear the risk of loss or destruction of the goods until the goods are delivered to 

Buyer.  Subject to Chapter 2251 of the Texas Government Code, Buyer will be invoiced for work 

completed as of the date the goods are placed in storage and will pay the invoice due the later of 

the requested delivery date or thirty (30) days of receipt of the invoice.  The invoice will be 

accompanied by factory test reports and pictures sufficient to demonstrate that the subject goods 

are complete and working.  The Buyer further agrees that any unit put into storage will be afforded 

a minimum of three weeks advance notice before requested delivery out of storage.  

 

23. REPRESENTATIONS: 

 

Prohibition on Contracts with Companies Boycotting Israel.     Seller hereby verifies that it and its 

parent company, wholly-or majority owned subsidiaries, and other affiliates, if any, does not 

boycott Israel and, to the extent this Purchase Order is a contract for goods or services, will not 

boycott Israel during the term of this Purchase Order as described in Chapter 2271 of the Texas 

Government Code, as amended.  The foregoing verification is made solely to comply with Section 

2271.002 of the Texas Government Code, as amended, and to the extent such Section does not 

contravene applicable federal and State law.  As used in the foregoing verification, “boycott Israel” 

means refusing to deal with, terminating business activities with, or otherwise taking any action 

that is intended to penalize, inflict economic harm on, or limit commercial relations specifically 

with Israel, or with a person or entity doing business in Israel or in an Israeli-controlled territory, 

but does not include an action made for ordinary business purposes.  Seller understands “affiliate” 

to mean an entity that controls, is controlled by, or is under common control with Seller and exists 

to make a profit. 

 

Contracts with Companies Engaged in Business with Iran, Sudan or Foreign Terrorist 

Organizations Prohibited.  Seller represents that neither it nor any of its parent company, wholly-

or majority-owned subsidiaries, and other affiliates is a company identified on a list prepared and 

maintained by the Texas Comptroller of Public Accounts under Section 2252.153 or Section 

2270.0201, Texas Government Code, as amended, and posted on any of the following pages of 

such officer’s internet website:  

 

https://comptroller.texas.gov/purchasing/docs/sudan-list.pdf,  

https://comptroller.texas.gov/purchasing/docs/iran-list.pdf, or 

https://comptroller.texas.gov/purchasing/docs/fto-list.pdf.  

 

The foregoing representation is made solely to comply with Section 2252.152, Texas Government 

Code, as amended, and to the extent such Section does not contravene applicable federal or State 

law and excludes Seller and each of its parent company, wholly-or majority-owned subsidiaries, 
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and other affiliates, if any, that the United States government has affirmatively declared to be 

excluded from its federal sanctions regime relating to Sudan or Iran or any federal sanctions regime 

relating to a foreign terrorist organization.  Seller understands “affiliate” to mean an entity that 

controls, is controlled by, or is under common control with Seller and exists to make a profit. 

 

Prohibition on Contracts with Companies in China, Iran, North Korea, or Russia.  If the Seller is 

granted direct or remote access to or control of critical infrastructure in the State of Texas under 

this Agreement, Seller represents the following: 

 

(A) it is not owned by or the majority of stock or other ownership interest in Seller is not held 

or controlled by:  

 

i. individuals who are citizens of China, Iran, North Korea, Russia, or a country 

designated by the Governor of Texas as a threat to critical infrastructure under Section 

2275.0103 of the Texas Government Code, as amended (“designated country”); or  

 

ii. a company or other entity, including a governmental entity, that is owned or controlled 

by citizens of or is directly controlled by the government of China, Iran, North Korea, 

Russia, or a designated country; or  

 

(B) it is not headquartered in China, Iran, North Korea, Russia, or a designated country. 

 

The foregoing representation is made solely to comply with Chapter 2275 of the Texas 

Government Code, as amended, and to the extent such Section does not contravene applicable 

federal or State law.  As used in the foregoing verification, “critical infrastructure” means a 

communication infrastructure system, cybersecurity system, electric grid, hazardous waste 

treatment system, or water treatment facility.  “Affiliate,” with respect to a company entering into 

an agreement in which the critical infrastructure is electric grid equipment, has the meaning 

assigned by the protocols of the independent organization certified under Section 39.151, Utilities 

Code, for the ERCOT power region. 

 

Prohibition on Contracts with Companies Boycotting Energy Companies. Seller hereby verifies 

that it and its parent company, wholly-or majority owned subsidiaries, and other affiliates, if any, 

do not boycott energy companies and, to the extent this Purchase Order is a contract for goods or 

services, will not boycott energy companies during the term of this Purchase Order as described 

in Chapter 2276 of the Texas Government Code, as amended.   

 

The foregoing verification is made solely to comply with Section 2276.002 of the Texas 

Government Code, as amended, and to the extent such Section does not contravene applicable 

federal and State law.  As used in the foregoing verification, “boycott energy companies” has the 

meaning used in Section 809.001 of the Texas Government Code, as amended. Seller understands 

“affiliate” to mean an entity that controls, is controlled by, or is under common control with Seller 

and exists to make a profit. 

Prohibition on Contracts with Companies that Discriminate Against Firearm and Ammunition 

Industries.  Seller hereby verifies that it and its parent company, wholly-or majority owned 
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subsidiaries, and other affiliates, if any, do not have a practice, policy, guidance, or directive that 

discriminates against a firearm entity or firearm trade association and, to the extent this Purchase 

Order is a contract for goods or services, will not discriminate against a firearm entity or firearm 

trade association during the term of this Purchase Order as described in Chapter 2274 of the Texas 

Government Code, as amended.   

 

The foregoing verification is made solely to comply with Section 2274.002 of the Texas 

Government Code, as amended, and to the extent such Section does not contravene applicable 

federal and State law.  As used in the foregoing verification, “discriminate against a firearm entity 

or firearm trade association” has the meaning used in Section 2274.001(3) of the Texas 

Government Code, as amended. Seller understands “affiliate” to mean an entity that controls, is 

controlled by, or is under common control with Seller and exists to make a profit. 

24. TEXAS PUBLIC INFORMATION ACT:  Seller recognizes that NBU is subject to the 

disclosure requirements of the Texas Public Information Act (the “PIA”). As part of its obligations 

within this Purchase Order, Seller agrees, at no additional cost to NBU, to cooperate with NBU 

for any particular needs or obligations arising out of the NBU’s obligations under the PIA. This 

acknowledgement and obligation are in addition to and complimentary to the NBU’s audit rights. 

 

This provision applies if the Agreement has a stated expenditure of at least $1 million in public 

funds for the purchase of goods or services by NBU or results in the expenditure of at least $1 

million in public funds for the purchase of goods or services by NBU in a fiscal year of NBU.  

 

Seller must (1) preserve all contracting information related to the Agreement as provided by the 

records retention requirements applicable to NBU for the duration of the Agreement; (2) promptly 

provide to NBU any contracting information related to the Agreement that is in the custody or 

possession of Seller on request of NBU; and (3) on completion of the Agreement, either:  

 

(i) provide at no cost to NBU all contracting information related to the Agreement 

that is in the custody or possession of Seller; or 

 

(ii) preserve the contracting information related to the Agreement as provided by the 

records retention requirements applicable to NBU. 

 

The requirements of Subchapter J, Chapter 552, Texas Government Code, may apply to this 

Purchase Order and Seller agrees that the Agreement can be terminated if Seller knowingly or 

intentionally fails to comply with a requirement of that subchapter. 

 

25. ELECTRONIC SIGNATURES:  Pursuant to Chapter 322 of the Texas Business and 

Commerce Code, as amended, the parties agree to the use of electronic signatures herein and that 

the use of an electronic signature, whether digital or encrypted, is intended to have the same force 

and effect as a manual signature.  Electronic signature means any electronic sound, symbol or 

process attached to or logically associated with a record and executed and adopted by a party with 

the intent to sign such record, including facsimile or e-mail electronic signatures.  Each party 

further agrees that if it agrees to conduct a transaction by electronic means in this Purchase Order, 

it may refuse to conduct other transactions by electronic means and that such right may not be 

waived by this Purchase Order.   
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BUYER:      SELLER: 

NEW BRAUNFELS UTILITIES,    VIRGINIA TRANSFORMER CORP.,  

a Texas municipally owned utility    a __________________________ 

 

By:_______________________   By:  _______________________  

Name: ____________________   Name: _____________________  

Title: ____________________   Title:   _____________________ 
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EXHIBIT A 

 

 Item 1 (each) 
Item 1 (2 

units) Item 2 (1 unit) Total 

Base Price $        1,935,969   $  3,871,938   $            905,900   $        4,777,838  

Freight $              52,000   $     104,000   $              46,000   $            150,000  

Offloading $              30,459   $        60,918   $              30,459   $              91,377  

Field 

Testing/Assy $              64,725   $     129,450   $              64,725   $            194,175  

SFRA $                5,000   $        10,000   $                5,000   $              15,000  

HV Bushing 

Spare $              31,000   $        62,000   $              31,000   $              93,000  

LV Bushing 

Spare $              16,250   $        32,500   $              11,000   $              43,500  

  $        2,135,403   $  4,270,806   $        1,094,084   $        5,364,890  
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EXHIBIT B 

 

 ITEM #1 
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   Mechanical Features 
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 ITEM #2 
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Mechanical Features 
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 REQUEST FOR PROPOSAL 

 
  FOR 

 
RFP 24-0035 – KOHLENBERG AND GPI SUBSTATION  

       POWER TRANSFORMERS  
 
 
The following voting members of the Evaluation Committee (EC) concur with the contents and 
recommendations as detailed in the Evaluation Report dated April 18, 2024. 
 
 
Voting Member    Signature 
 
Jeffrey Morriss______________   ____________________________________                
 
Landon Buckner_____________      ____________________________________ 
 
 
 
 
Facilitated by:   
 
Ray Valdez, NIGP Buyer    ____________________________________  
 
 
 
Approved by:  
 
NBU Purchasing Manager___  ____________________________________ 
 

Jeffrey Morriss Digitally signed by Jeffrey Morriss 
Date: 2024.04.18 13:00:38 -05'00'

Ray Valdez Digitally signed by Ray Valdez 
Date: 2024.04.18 07:07:50 
-07'00'

Digitally signed by Jesse Luna 
Date: 2024.04.18 13:54:20 -05'00'
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Landon Buckner

Digitally signed by Landon Buckner
2024.04.18



 

 

 

  

   

Meeting Date: June 27, 2024 Agenda Type: Consent Items for Action 

    

From: Jeff Morriss Reviewed by: Gretchen Reuwer 

 Substations Manager  Director of Electric Services 

Submitted by: Gretchen Reuwer Approved by: Ryan Kelso 

 Director of Electric Services  Chief Executive Officer 

RECOMMENDED ACTION: Authorize CEO or His Designee to Negotiate and Execute a 

Construction Contract with Lambda Construction I, LTD for 

Construction of the Hueco Springs Substation and Henne Substation 

Breaker Additions Project 

 
  

 

BACKGROUND 
 

 

On January 19, 2024, New Braunfels Utilities (“NBU”) issued a request for proposals for the Hueco 

Springs Substation and Henne Substation Breaker Additions Project. The scope at Hueco Springs 

Substation includes green field construction of the substation site, fencing, one power transformer bank 

with associated distribution feeder bays, and an underground conduit system for six distribution feeder 

exits. The scope at Henne Substation consists of two new distribution feeder breaker additions. One 

breaker, HE14, will require extension of the existing structural steel and electrical bus. The other breaker, 

HE24, will be installed in an existing bay. The aggregate scope at both Hueco Springs and Henne 

Substations is collectively called the “Project”. The Project will include a new substation constructed on 

River Road at the intersection with Edwards Blvd. The project also includes work at Henne Substation. 

This Project is necessary because it will provide additional electric distribution capacity to serve existing 

customers and future growth. 

 

NBU received one (1) proposal on March 14, 2023, for the Project during the public bidding 

process. The project team evaluated the proposal and recommends the selecting of Lambda Construction 

I, LTD (“Lambda”) for the Project. Lambda was the only responsible respondent with a base 

price of $5,460,109.22. 

 

NBU staff requests that the Board of Trustees approve the Construction Contract Agreement with 

Lambda for the Project. 

 

This item is being presented to the Board because the total amount of this contract exceeds 

$250,000. 
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FINANCIAL IMPACT 
 

 

The total amount of the construction contract with Lambda for the Project is $5,460,109.22. The Project 

is budgeted within the Fiscal Year 2024 through Fiscal Year 2025 NBU Board approved Capital 

Improvements Projects Budget.  

 

LINK TO STRATEGIC PLAN 
 

Infrastructure and Technology 

EXHIBITS 
 

1. Construction Contract Agreement with Lambda Construction I, LTD 

2. Letter of Evaluation from Schneider Engineering, LLC 

3. Letter of Recommendation from Jeff Morriss, NBU Substations Manager 

4. 4. Bid Form (RFP 23-0019) 
 

Bid Tab (RFB 23-0019) 

1 Lambda Construction, Ltd. $5,460,109.22 
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THIS AGREEMENT (the “Agreement” or the “Contract”) is between NEW BRAUNFELS 
UTILITIES, a Texas municipally owned utility (“NBU”), and LAMBDA CONSTRUCTION I LTD.,                                         
a Texas corporation (the “Contractor”). 
 
NBU and the Contractor, in consideration of the mutual covenants set forth herein, agree as follows: 

ARTICLE 1 - WORK 

1.01 The Contractor shall complete all Work as specified or indicated in the Contract Documents as 
listed below: 

 
A. Contract Agreement and the related Exhibits; 
B. Standard General Conditions of the Contract; 
C. Special Conditions; 
D. Payment Bond; 
E. Performance Bond;  
F. Hueco Springs Substation – Electrical & Structural Specifications for New Braunfels 

Utilities, prepared by Schneider Engineering dated September 15, 2023; 
G. Hueco Springs Substation – Control House & Relay Panels Specifications for New 

Braunfels Utilities, prepared by Schneider Engineering dated September 15, 2023; 
H. Henne Substation Breaker Addition - Electrical & Structural Specifications Henne HE-

14 & HE-24 Breaker Additions for New Braunfels Utilities, prepared by Schneider 
Engineering dated October 24, 2023; 

I. Henne Substation Breaker Addition – Relay and Control Specifications HE-14 and HE-
24 for New Braunfels Utilities, prepared by Schneider Engineering dated October 23, 
2023; 

J. Henne Substation Breaker Addition - Steel Specifications for New Braunfels Utilities, 
prepared by Schneider Engineering dated October 20, 2023; and 

K. Hueco Springs Substation and Henne Breaker Addition (HE-14 and HE-24) – 
Construction  Specifications for New Braunfels Utilities, prepared by Schneider 
Engineering dated December 13, 2023. 

 

1.02 The Work is generally described as follows: 

The Work shall consist of the construction of the new Hueco Springs Substation. The 
Work at Henne consists of adding a feeder bay for a new HE-14 breaker and installing 
one feeder breaker to existing HE-24 feeder bay.  The Work is anticipated to include some or 
all of the following items within its scope: raw land site work, concrete work, structural 
construction, grounding work, substation electrical construction, conduit, relay and control work; 
and all other appurtenances necessary to complete the Project.  
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ARTICLE 2 - THE PROJECT 

2.01 The Project for which the Work under the Contract Documents may be the whole or only a part is 
generally described as follows: 

Hueco Springs Substation and Henne Substation Breaker Additions 

ARTICLE 3 - ENGINEER 

3.01 The Project has been designed by: 

Schneider Engineering, LLC  
191 Menger Springs Parkway 
Boerne, TX 78006 
 

(the “Engineer”), who is to act as NBU’s representative, assume all duties and responsibilities, and have 
the rights and authority assigned to the Engineer in the Contract Documents in connection with the 
completion of the Work in accordance with the Contract Documents. 

ARTICLE 4 - CONTRACT TIMES 

4.01 Time of the Essence 

A. Time limits stated in the Contract Documents are of the essence of the Contract. In all aspects of the 
Work, including any time limits for Milestones, Substantial Completion, and Final Completion, time 
is of the essence of the Contract. Additionally, time limits stated in the Project Schedule are of the 
essence. By executing this Agreement, the Contractor confirms that the Contract Time is a reasonable 
period for performing the Work.  

4.02 Days to Achieve Substantial Completion and Final Payment 

A. The Work shall be substantially complete within 300 calendar days from the Notice to Proceed 
date and ready for final payment in accordance with Section 14.07 of the General Conditions within 
30 calendar days after the substantially complete date. 

4.03 Damages 

A. The Contractor shall achieve Substantial Completion of the entire Work within 300 calendar days 
from the Notice to Proceed date, subject to and adjustments of the Contract Time as provided in the 
Contract Documents and Change Orders modifying and extending this Agreement. It is specifically 
understood and agreed to by and between NBU and the Contractor that time is of the essence in the 
substantial completion of the Work, and that failure to substantially complete the Work within the 
designated period, or as it may be extended, shall be construed as a material breach of this 
Agreement. 

B. Should the Contractor default on its obligations to make progress and complete the Work on time, as 
allowed in the Contract Documents, NBU may withhold, deduct, or recover from the Contractor all 
costs and damages for compensable delay caused by the Contractor from the Contract Price. Such 
costs shall include any professional or consultant’s fees (including but not limited to fees for 
attorneys, architects, engineers, and construction managers), and all other costs, expenses, and 
damages actually incurred by NBU as a result of such delay. NBU’s delay damages may be incidental 
to and not directly associated with the Project. 

C. Timely final completion is an essential condition of this Agreement.  The Contractor agrees to 
achieve final completion of the Work within 30 days of the designated or extended Substantial 
Completion date. The date of Substantial Completion shall be fixed by this Agreement, unless 
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modified by Change Order, and memorialized by a Certificate of Substantial Completion as provided 
in the General Conditions. 

4.04 Special Damages 

A. In addition to damages for delay addressed in Section 4.03, the Contractor shall reimburse NBU for 
(i) any fines or penalties imposed on NBU as a direct result of the Contractor’s failure to attain 
Substantial Completion according to the Contract Times and (ii) the actual costs reasonably incurred 
by NBU for engineering, construction observation, inspection, and administrative services needed 
after the time specified in Section 4.02 for Substantial Completion (as duly adjusted pursuant to the 
Contract), until the Work is substantially complete. 

B. After the Contractor achieves Substantial Completion, if the Contractor shall neglect, refuse, or fail to 
complete the remaining Work within the Contract Times, the Contractor shall reimburse NBU for the 
actual costs reasonably incurred by NBU for engineering, construction observation, inspection, and 
administrative services needed after the time specified in Section 4.02 for Work to be completed and 
ready for final payment (as duly adjusted pursuant to the Contract), until the Work is completed and 
ready for final payment. 

C. The remedies contained in this Article 4 are not exclusive and shall be cumulative to other remedies 
provided to NBU in the event of default or breach by the Contractor. 

ARTICLE 5 - CONTRACT PRICE 

5.01 NBU shall pay the Contractor for completion of the Work in accordance with the Contract 
Documents the amounts that follow, subject to adjustment under the Contract:  

A. For all Work, at the prices stated in the Contractor’s Bid Form, attached hereto as Exhibit B. 

ARTICLE 6 - PAYMENT PROCEDURES 

6.01 Submittal and Processing of Payments 

A. The Contractor shall submit Applications for Payment in accordance with Article 14 of the General 
Conditions. Applications for Payment will be processed by the Engineer as provided in the General 
Conditions. 

6.02 Progress Payments; Retainage 

A. NBU shall make progress payments on account of the Contract Price on the basis of the Contractor’s 
Applications for Payment within 30 days of NBU’s acceptance of the payment application: 

1. Prior to Substantial Completion, NBU shall make progress payments in an amount equal 
to the percentage indicated below but, in each case, less the aggregate of payments 
previously made and less such amounts as the Engineer may determine or NBU may 
withhold, including but not limited to damages, in accordance with Section 14.02 of the 
General Conditions: 

a.   95% (percent) of Work completed. 

b.   95% (percent) of cost of materials and equipment not incorporated in the Work. 

6.03 Final Payment 

A. Upon final completion and acceptance of the Work in accordance with Section 14.07 of the General 
Conditions, NBU shall pay the remainder of the Contract Price, including any retainage held, as 
recommended by the Engineer as provided in said Section 14.07 of the General Conditions. 
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ARTICLE 7 – CONTRACTOR’S REPRESENTATIONS 

7.01 To induce NBU to enter into this Agreement, the Contractor makes the following representations: 

A. The Contractor has examined and carefully studied the Contract Documents and the other related data 
identified in the Bidding Documents. 

B. The Contractor has visited the Site and become familiar with and is satisfied as to the general, local, 
and Site conditions that may affect cost, progress, and performance of the Work. 

C. The Contractor is familiar with and is satisfied as to all federal, state, and local Laws and Regulations 
that may affect cost, progress, and performance of the Work. 

D. The Contractor has obtained and carefully studied (or assumes responsibility for doing so) all 
examinations, investigations, explorations, tests, studies, and data concerning conditions (surface, 
subsurface, and Underground Facilities) at or contiguous to the Site that may affect cost, progress, or 
performance of the Work or which relate to any aspect of the means, methods, techniques, sequences, 
and procedures of construction to be employed by the Contractor, including any specific means, 
methods, techniques, sequences, and procedures of construction expressly required by the Bidding 
Documents, and safety precautions and programs incident thereto. 

E. The Contractor does not consider that any further examinations, investigations, explorations, tests, 
studies, or data are necessary for the performance of the Work at the Contract Price, within the 
Contract Times, and in accordance with the other terms and conditions of the Contract Documents. 

F. The Contractor is aware of the general nature of work to be performed by NBU and others at the Site 
that relates to the Work as indicated in the Contract Documents. 

G. The Contractor has correlated the information known to the Contractor, information and observations 
obtained from visits to the Site, reports and drawings identified in the Contract Documents, and all 
additional examinations, investigations, explorations, tests, studies, and data with the Contract 
Documents. 

H. The Contractor has given the Engineer written notice of all conflicts, errors, ambiguities, or 
discrepancies that the Contractor has discovered in the Contract Documents, and the written 
resolution thereof by the Engineer is acceptable to the Contractor. 

I. The Contract Documents are generally sufficient to indicate and convey understanding of all terms 
and conditions for performance and furnishing of the Work. 

ARTICLE 8 - MISCELLANEOUS 

8.01 Terms 

A. Terms used in this Agreement will have the meanings stated in the Standard General Conditions of 
the Contract. 

8.02 Assignment of Contract 

A. No assignment by a party hereto of any rights under or interests in the Agreement will be binding on 
another party hereto without the written consent of the party sought to be bound; and, specifically, but 
without limitation, money that may become due and money that is due may not be assigned without 
such consent (except to the extent that the effect of this restriction may be limited by law), and unless 
specifically stated to the contrary in any written consent to an assignment, no assignment will release 
or discharge the assignor from any duty or responsibility under the Contract Documents. Should an 
assignment occur, the terms of this provision survive and control any further assignment by an 
assignee. 
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8.03 Successors and Assigns 

A. NBU and the Contractor each binds itself, its partners, successors, assigns, and legal representatives 
to the other party hereto, its partners, successors, assigns, and legal representatives in respect to all 
covenants, agreements, and obligations contained in the Contract Documents. 

8.04 Severability 

A. Any provision or part of the Contract Documents held to be void or unenforceable under any Law or 
Regulation shall be deemed stricken, and all remaining provisions shall continue to be valid and 
binding upon NBU and the Contractor, who agree that the Contract Documents shall be reformed to 
replace such stricken provision or part thereof with a valid and enforceable provision that comes as 
close as possible to expressing the intention of the stricken provision. 

8.05 Governing Law 

A. The Contract shall be governed by the law of the State of Texas without regard to its conflict of law 
principles.  

8.06 Venue 

A. This Agreement is entered into and performed in Comal County, Texas, and the Contractor and NBU 
agree that exclusive and mandatory venue for any legal action related to this Agreement shall be in 
the District Courts of Comal County, Texas. 

8.07 Prohibition on Contracts with Companies Boycotting Israel  

A. The Contractor hereby verifies that it and its parent company, wholly-or majority owned subsidiaries, 
and other affiliates, if any, does not boycott Israel and, to the extent this Agreement is a contract for 
goods or services, will not boycott Israel during the term of this Agreement as described in Chapter 
2271 of the Texas Government Code, as amended.   

B.   The foregoing verification is made solely to comply with Chapter 2271.002 of the Texas 
Government Code, as amended, and to the extent such Section does not contravene applicable federal 
and State law.  As used in the foregoing verification, “boycott Israel” means refusing to deal with, 
terminating business activities with, or otherwise taking any action that is intended to penalize, inflict 
economic harm on, or limit commercial relations specifically with Israel, or with a person or entity 
doing business in Israel or in an Israeli-controlled territory, but does not include an action made for 
ordinary business purposes.  The Contractor understands “affiliate” to mean an entity that controls, is 
controlled by, or is under common control with the Contractor and exists to make a profit. 

8.08 Contracts with Companies Engaged in Business with Iran, Sudan or Foreign Terrorist 
Organizations Prohibited 

A. The Contractor represents that neither it nor any of its parent company, wholly-or majority-owned 
subsidiaries, and other affiliates is a company identified on a list prepared and maintained by the 
Texas Comptroller of Public Accounts under Section 2252.153 or Section 2270.0201, Texas 
Government Code, as amended, and posted on any of the following pages of such officer’s internet 
website:  

https://comptroller.texas.gov/purchasing/docs/sudan-list.pdf, 
https://comptroller.texas.gov/purchasing/docs/iran-list.pdf, or 

https://comptroller.texas.gov/purchasing/docs/fto-list.pdf. 

B. The foregoing representation is made solely to comply with Section 2252.152, Texas Government 
Code, as amended, and to the extent such Section does not contravene applicable federal or State law 
and excludes the Contractor and each of its parent company, wholly-or majority-owned subsidiaries, 
and other affiliates, if any, that the United States government has affirmatively declared to be 
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excluded from its federal sanctions regime relating to Sudan or Iran or any federal sanctions regime 
relating to a foreign terrorist organization.  The Contractor understands “affiliate” to mean an entity 
that controls, is controlled by, or is under common control with the Contractor and exists to make a 
profit. 

8.09 Prohibition on Contracts with Companies in China, Iran, North Korea, or Russia  

A. If the Contractor is granted direct or remote access to or control of critical infrastructure in the State 
of Texas under this Agreement, the Contractor represents the following: 

1. it is not owned by or the majority of stock or other ownership interest in the Contractor is 
not held or controlled by:  

a. individuals who are citizens of China, Iran, North Korea, Russia, or a country 
designated by the Governor of Texas as a threat to critical infrastructure under 
Section 2275.0103 of the Texas Government Code, as amended (“designated 
country”); or  

b. a company or other entity, including a governmental entity, that is owned or 
controlled by citizens of or is directly controlled by the government of China, 
Iran, North Korea, Russia, or a designated country; or  

2. it is not headquartered in China, Iran, North Korea, Russia, or a designated country. 

B. The foregoing representation is made solely to comply with Chapter 2275 of the Texas Government 
Code, as amended, and to the extent such Section does not contravene applicable federal or State law.  
As used in the foregoing verification, “critical infrastructure” means a communication infrastructure 
system, cybersecurity system, electric grid, hazardous waste treatment system, or water treatment 
facility.  “Affiliate,” with respect to a company entering into an agreement in which the critical 
infrastructure is electric grid equipment, has the meaning assigned by the protocols of the independent 
organization certified under Section 39.151, Utilities Code, for the ERCOT power region. 

 

8.10 Prohibition on Contracts with Companies Boycotting Energy Companies  

A. The Contractor hereby verifies that it and its parent company, wholly-or majority owned subsidiaries, 
and other affiliates, if any, do not boycott energy companies and, to the extent this Agreement is a 
contract for goods or services, will not boycott energy companies during the term of this Agreement 
as described in Chapter 2276 of the Texas Government Code, as amended.   

B. The foregoing verification is made solely to comply with Section 2276.002 of the Texas Government 
Code, as amended, and to the extent such Section does not contravene applicable federal and State 
law.  As used in the foregoing verification, “boycott energy companies” has the meaning used in 
Section 809.001 of the Texas Government Code, as amended. The Contractor understands “affiliate” 
to mean an entity that controls, is controlled by, or is under common control with the Contractor and 
exists to make a profit. 

8.11 Prohibition on Contracts with Companies that Discriminate Against Firearm and Ammunition 
Industries   

A. The Contractor hereby verifies that it and its parent company, wholly-or majority owned subsidiaries, 
and other affiliates, if any, do not have a practice, policy, guidance, or directive that discriminates 
against a firearm entity or firearm trade association and, to the extent this Agreement is a contract for 
goods or services, will not discriminate against a firearm entity or firearm trade association during the 
term of this Agreement as described in Chapter 2274 of the Texas Government Code, as amended.   
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B. The foregoing verification is made solely to comply with Section 2274.002 of the Texas Government 
Code, as amended, and to the extent such Section does not contravene applicable federal and State 
law.  As used in the foregoing verification, “discriminate against a firearm entity or firearm trade 
association” has the meaning used in Section 2274.001(3) of the Texas Government Code, as 
amended. The Contractor understands “affiliate” to mean an entity that controls, is controlled by, or is 
under common control with the Contractor and exists to make a profit. 

8.12 Texas Public Information Act 

A. The Contractor recognizes that this Project is publicly owned, and NBU is subject to the disclosure 
requirements of the Texas Public Information Act (the “PIA”). As part of its obligations within the 
Contract Documents, the Contractor agrees, at no additional cost to NBU, to cooperate with NBU for 
any particular needs or obligations arising out of NBU’s obligations under the PIA. This 
acknowledgement and obligation are in addition to and complimentary to NBU’s audit rights. 

B. This provision applies if the Agreement has a stated expenditure of at least $1 million in public funds 
for the purchase of goods or services by NBU or results in the expenditure of at least $1 million in 
public funds for the purchase of goods or services by NBU in a fiscal year of NBU.  

C. The Contractor must  

1. preserve all contracting information related to the Agreement as provided by the records 
retention requirements applicable to NBU for the duration of the Agreement;  

2. promptly provide to NBU any contracting information related to the Agreement that is in 
the custody or possession of the Contractor on request of NBU; and  

3. on completion of the Agreement, either:  

a.provide at no cost to NBU all contracting information related to the Agreement 
that is in the custody or possession of the Contractor; or 

b.preserve the contracting information related to the Agreement as provided by the 
records retention requirements applicable to NBU. 

D. The requirements of Subchapter J, Chapter 552, Texas Government Code, may apply to this 
Agreement and the Contractor agrees that the Agreement can be terminated if the Contractor 
knowingly or intentionally fails to comply with a requirement of that subchapter. 

 
8.13 Electronic Signatures 

A. Pursuant to Chapter 322 of the Texas Business and Commerce Code, as amended, the parties agree to 
the use of electronic signatures herein and that the use of an electronic signature, whether digital or 
encrypted, is intended to have the same force and effect as a manual signature.  Electronic signature 
means any electronic sound, symbol or process attached to or logically associated with a record and 
executed and adopted by a party with the intent to sign such record, including facsimile or e-mail 
electronic signatures.  Each party further agrees that if it agrees to conduct a transaction by electronic 
means in this Agreement, it may refuse to conduct other transactions by electronic means and that 
such right may not be waived by this Agreement. 

ARTICLE 9 - INSURANCE 
 
9.01 Evidence of the Contractor’s Insurance 
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Before any Work at the Site may commence, Contractor shall deliver to NBU the certificates of insurance 
and policy endorsements pages for all insurance policies required to be provided by the Contractor in 
accordance with the Insurance Rider that is Exhibit A to this Agreement.   
 
 
 
 
 
 
 
 
 

Exhibit A – Insurance Rider 
 

Exhibit B – Contractor’s Bid Form 
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IN WITNESS WHEREOF, NBU and the Contractor have signed this Agreement in duplicate.  One 
counterpart each has been delivered to NBU and the Contractor. All portions of the Contract Documents 
have been signed or identified by NBU and the Contractor or on their behalf.  
 
This Agreement will be effective on _______, _______ (which is the Effective Date of the Agreement). 
 

 
NBU: 
 
_________________________________________ 
 
 
By:_______________________________________ 
 
Printed Name: Ryan Kelso  
 
Title: Chief Executive Officer  
 

[CORPORATE SEAL] 
 
 
Attest:____________________________________ 
 
 
Title:_____________________________________ 
 
Address for giving notices: 
 
_________________________________________ 
 
 
_________________________________________ 
 
 
_________________________________________ 
 
(If NBU is a corporation, attached evidence of 
authority to sign. If NBU is a public body, attach 
evidence of authority to sign and resolution or other 
documents authorizing execution of NBU-
Contractor Agreement.) 
 
 
 
 
 
 
 

 
LAMBDA CONSTRUCTION I LTD.: 
 
_________________________________________ 
 
 
By:_______________________________________ 
 
Printed Name:______________________________ 
 
Title:_____________________________________ 
 

[CORPORATE SEAL] 
 
 
Attest:____________________________________ 
 
 
Title:_____________________________________ 
 
Address for giving notices: 
 
_________________________________________ 
 
 
_________________________________________ 
 
 
_________________________________________ 
 
 
License No.:_______________________________ 
                                   (Where Applicable) 
 
 
Agent for service or process: 
 
_________________________________________ 
(If the Contractor is a corporation or a partnership, 
attach evidence or authority to sign.) 

 

 
END OF DOCUMENT 
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Exhibit A to Contract Agreement 
Owner’s Insurance Requirements of Contractor 
 

1.  Specific Insurance Requirements 
The following insurance shall be maintained in effect with limits not less than those set forth below at all 
times during the term of this Agreement and thereafter as required: 
 

Insurance Coverage/Limits Other Requirements 
Commercial 
General 
Liability 
(Occurrence 
Basis) 

Amounts of coverage shall be no less 
than: 
 $1,000,000 Per Occurrence 
 $2,000,000 General Aggregate 
 $2,000,000 Products/Completed 

Operations Aggregate 
 $1,000,000 Personal And 

Advertising Injury 
 Designated Construction Project(s) 

General Aggregate Limit 
 

 Current ISO edition of CG 00 01 
 Additional insured status shall be 

provided in favor of Owner Parties on a 
combination of ISO forms CG 20 10 10 
01 and CG 20 37 10101 or an 
equivalent. 

 This coverage shall be endorsed to 
provide primary and non-contributing 
liability coverage.  It is the intent of the 
parties to this Agreement that all 
insurance coverage required herein shall 
be primary to and will not seek 
contribution from any other insurance 
held by Owner Parties, with Owner 
Parties’ insurance being excess, 
secondary and non-contributing.   

 Stop Gap coverage shall be provided if 
any work is to be performed in a 
monopolistic workers’ compensation 
state. 

 The following exclusions/limitations (or 
their equivalent(s), are prohibited: 
o Contractual Liability Limitation CG 

21 39 
o Amendment of Insured Contract 

Definition CG 24 26 
o Exclusion-Damage to Work 

Performed by Subcontractors On 
Your Behalf, CG 22 94 or CG 22 95 

o Any Classification limitation 
o Any Construction Defect Completed 

Operations exclusion 
o Any endorsement modifying the 

Employer’s Liability exclusion or 
deleting exception to it 

o Any endorsement modifying or 
deleting Explosion, Collapse or 
Underground coverage 

o Any Habitational or Residential 
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exclusion applicable to the Work 
o Any “Insured vs. Insured” exclusion 

except Named Insured vs. Named 
Insured 

o Any Punitive, Exemplary or 
Multiplied Damages exclusion 

o Any Subsidence exclusion 
 
Business Auto 
Liability 

Amount of coverage shall be no less 
than: 
 $1,000,000 Combined Single Limit 

 Current ISO edition of CA 00 01 
 Arising out of any auto (Symbol 1), 

including owned, hired and non-owned 
Workers’ 
Compensation 
and Employer’s 
Liability 

Amounts of coverage shall be no less 
than: 
 Statutory Limits 
 $1,000,000 Each Accident and 

Disease 
 Alternate Employer endorsement 
 

 The State in which work is to be 
performed must listed under Item 3.A. 
on the Information Page 

 Such insurance shall cover liability 
arising out of the Contractor’s 
employment of workers and anyone for 
whom the Contractor may be liable for 
workers’ compensation claims.  
Workers’ compensation insurance is 
required, and no “alternative” forms of 
insurance shall be permitted.   

 Where a Professional Employer 
Organization (PEO) or “leased 
employees” are utilized, Contractor 
shall require its leasing company to 
provide Workers’ Compensation 
insurance for said workers and such 
policy shall be endorsed to provide an 
Alternate Employer endorsement in 
favor of Contractor and Owner.  Where 
Contractor uses leased employees with 
Workers’ Compensation insurance 
provided by a PEO or employee leasing 
company, Contractor is strictly 
prohibited from subletting any of its 
work without the express written 
agreement of Owner. 

Excess Liability 
(Occurrence 
Basis) 

Amounts of coverage shall be no less 
than: 
 $5,000,000 Each Occurrence 
 

 Coverage shall “follow form” over 
underlying policies listed herein. 

Professional 
Liability 

Amounts of coverage shall be no less 
than: 
 $1,000,000 Each Claim 
 $2,000,000 Annual Aggregate 
 If a combined Contractor’s Pollution 

Liability and Professional Liability 
policy is utilized, the limits shall be 

 Such insurance shall cover all services 
rendered by the Contractor and its 
subcontractors under the Agreement. 

 This insurance is not permitted to 
include any type of exclusion or 
limitation of coverage applicable to 
claims arising from: 
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$3,000,000 Each Claim. 
 Such insurance shall cover all 

services rendered by the Contractor 
and its consultants under the 
Agreement, including but not 
limited to design or design/build 
services. 

 Policies written on a Claims-Made 
basis shall be maintained for at least 
two years beyond termination of the 
Agreement. 

o bodily injury or property damage 
where coverage is provided on behalf 
of design professionals or 
design/build contractors 

o habitational or residential operations 
o mold and/or microbial matter and/or 

fungus and/or biological substance 
 Any retroactive date must be effective 

prior to beginning of services for the 
Owner. 

 Policies written on a Claims-Made basis 
shall have an extended reporting period 
of at least two years beyond termination 
of the Agreement.  Contractor shall 
trigger the extended reporting period if 
identical coverage is not otherwise 
maintained with the expiring retroactive 
date. 

Contractors 
Pollution 
Liability 

Amounts of coverage shall be no less 
than: 
 $1,000,000 Each Claim 
 If a combined Contractor’s Pollution 

Liability and Professional Liability 
policy is utilized, the limits shall be 
$3,000,000 Each Claim. 

 The policy must provide coverage 
for: 
o the full scope of the named 

insured’s operations (on-going 
and completed) as described 
within the scope of work for this 
Agreement 

o loss arising from pollutants 
including but not limited to 
fungus, bacteria, biological 
substances, mold, microbial 
matter, asbestos, lead, silica and 
contaminated drywall 

o third party liability for bodily 
injury, property damage, clean up 
expenses, and defense arising 
from the operations; 

o diminution of value and Natural 
Resources damages 

o contractual liability 
o claims arising from non-owned 

disposal sites utilized in the 
performance of this Agreement. 

 

 The policy must insure contractual 
liability, name Owner Parties as an 
Additional Insured, and be primary and 
noncontributory to all coverage 
available to the Additional Insured. 

 This insurance is not permitted to 
include any type of exclusion or 
limitation of coverage applicable to 
claims arising from: 
o Insured vs. insured actions.  However 

exclusion for claims made between 
insured within the same economic 
family are acceptable. 

o impaired property that has not been 
physically injured 

o materials supplied or handled by the 
named insured. However, exclusions 
for the sale and manufacture of 
products are allowed.  Exclusionary 
language pertaining to materials 
supplied by the insured shall be 
reviewed by the certificate holder for 
approval.   

o property damage to the work 
performed by the contractor 

o faulty workmanship as it relates to 
clean up costs 

o work performed by subcontractors 
 If coverage is provided on a Claims 

Made basis, coverage will at least be 
retroactive to the earlier of the date of 
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this Agreement or the commencement 
of contractor services relation to the 
Work. 

 The policy will offer an extended 
discovery or extended reporting clause 
of at least three (3) years. 

 Completed Operations coverage shall 
be maintained through the purchase of 
renewal policies to protect the insured 
and additional insured for at least two 
(2) years after the property owner 
accepts the project or this contract is 
terminated.  The purchase of an 
extended discovery period or an 
extended reporting period on a Claims 
Made policy or the purchase of 
occurrence-based Contractors 
Environmental Insurance will not be 
sufficient to meet the terms of this 
provision. 

Builders Risk  Coverage shall be provided in an 
amount equal at all times to the full 
contract  value, including change 
orders, and cost of debris removal 
for any single occurrence. 

 Coverage shall be at least as broad 
as an unmodified ISO Special form, 
shall be provided on a completed-
value basis, and shall be primary to 
any other insurance coverage 
available to the named insured 
parties, with that other insurance 
being excess, secondary and non-
contributing. 

 The policy must provide coverage 
for: 

 Insureds shall include Owner Parties, 
General Contractor, all Loss Payees and 
Mortgagees, and subcontractors of all 
tiers in the Work as Insureds. 
 Such insurance shall cover: 
o all structure(s) under construction, 

including retaining walls, paved 
surfaces and roadways, bridges, 
glass, foundation(s), footings, 
underground pipes and wiring, 
excavations, grading, backfilling or 
filling; 

o all temporary structures (e.g., 
fencing, scaffolding, cribbing, false 
work, forms, site lighting, temporary 
utilities and buildings) 

 o Agreed Value                                               
o Damage arising 

from error, 
omission or 
deficiency in 
construction 
methods, design, 
specifications, 
workmanship or 
materials, 
including 

Included 
Included 
 
 
 
 
 
$1,000,000 
 
$5,000,000 
 
$5,000,000 
Included 

located at the site; 
o all property including materials and 

supplies on site for installation; 
o all property including materials and 

supplies at other locations but 
intended for use at the site; 

o all property including materials and 
supplies in transit to the site for 
installation by all means of 
transportation other than ocean 
transit; and 
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collapse 
o Debris removal 

additional limit           
o Earthquake and 

Earthquake 
Sprinkler 
Leakage 

o Flood                                                            
o Freezing                                                       
o Mechanical 

breakdown 
including hot & 
cold testing 

o Ordinance or 
law                                       

o Pollutant clean-
up and removal             

o Preservation of 
property                         

o Theft                                                            

• Deductible shall 
not exceed 
o All Risks of 

Direct Damage, 
Per Occurrence, 
except 

o Named Storm 
 
 

o Earthquake and 
Earthquake               
Sprinkler 
Leakage, Per 
Occurrence 

o Flood, Per 
Occurrence                                                                     
or excess of 
NFIP if in Flood                                                                           
Zone A or V 

Included 
 
$1,000,000 
$     25,000 
 
Included 
Included 
 
$10,000 
 
2% subject to 
$50,000 
minimum 
$100,000 
 
 
$100,000 
 

 

o other Work at the site identified in 
the Agreement to which this Exhibit 
is attached. 

• No protective safeguard warranty shall 
be permitted. 

• The termination of coverage provision 
shall be endorsed to permit occupancy 
of the covered property being 
constructed. This insurance shall be 
maintained in effect, unless otherwise 
provided for the Agreement Documents, 
until the earliest of: 
o the date on which all persons and 

organizations who are insureds under 
the policy agree that it shall be 
terminated; 

o occupancy, in whole or in part; 
o the date on which release of 

substantial completion is executed; 
or 

o the date on which the insurable 
interests of Contractor in the 
Covered Property has ceased. 

• A waiver of subrogation provision shall 
be provided in favor of all insureds 
listed above. 

 
2. General Insurance Requirements 
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A. Definitions.  For purposes of this Agreement: 

i.  “ISO” means Insurance Services Office. 
ii. “Contractor” shall include the Builder and its subcontractors of any tier. 
iii. “Owner Parties” means (a) New Braunfels Utilities (collectively referred to as “Owner”), (b) the 

Project, (c) any lender whose loan is secured by a lien against the Work, (d) their respective 
shareholders, members, partners, joint venturers, affiliates, subsidiaries, successors and assigns, (e) 
any directors, officers, employees, or agents of such persons or entities, and (f) others as required 
by the Contract Documents. 
 

B. Policies.   
i. Contractor shall maintain such Excess Liability, Professional and Pollution insurance in identical 

coverage, form and amount, including required endorsements, for at least two (2) years following 
Date of Substantial Completion of the Work to be performed under this Agreement. Contractor 
shall maintain such General Liability insurance in identical coverage, form and amount, including 
required endorsements, for at least ten (10) years following Date of Substantial Completion of the 
Work to be performed under this Agreement. Contractor shall provide written representation to 
Owner stating Work completion date. 

ii. All policies must: 
a. Be written through insurance companies authorized to do business in the State in which the 

work is to be performed and rated no less than A-: VII in the most current edition of A. M. 
Best’s Key Rating Guide at all times Work is to be performed. 

b. Provide a waiver of subrogation in favor of Owner Parties on all insurance coverage carried by 
Contractor, whether required herein or not. 

c. Contain an endorsement providing for thirty (30) days prior written notice of cancellation to 
Owner. 

d. Be provided to the Owner Parties in compliance with the requirements herein and shall contain 
no endorsements that restrict, limit, or exclude coverage required herein in any manner without 
the prior express written approval of the Owner. 

iii. Failure of any Owner Party to demand such certificate or other evidence of full compliance with 
these insurance requirements or failure of any Owner Party to identify a deficiency from evidence 
that is provided shall not be construed as a waiver of the Contractor’s obligation to maintain such 
insurance. 

iv. The Owner shall have the right to prohibit the Contractor or any subcontractor from performing 
any Work until such certificate of insurance, evidence of insurance and/or required endorsements 
are received and approved by the Owner. 

 
C. Limits, Deductibles and Retentions 

i. No deductible or self-insured retention shall exceed $25,000 without prior written approval of the 
Owner, except as otherwise specified herein.  All deductibles and/or retentions shall be paid by, 
assumed by, for the account of, and at the Contractor’s sole risk. 

 
D. Evidence of Insurance.   

The Contractor shall furnish evidence of insurance to NBU that confirms all required insurance 
policies are in full force and effect.  Evidence of insurance shall be in a form acceptable to NBU.  
Insurance must be evidenced as follows: 
i. ACORD Form 25 Certificate of Liability Insurance for liability coverages. 
ii. ACORD Form 28 Evidence of Commercial Property Insurance for property coverages. 
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iii. Evidence shall be provided to Owner prior to commencing Work and prior to the expiration of any 
required coverage. 

iv. ACORD Forms specify: 
a. Owner as certificate holder at Owner’s mailing address; 
b. Insured’s name, which must match that on this Agreement; 
c. Insurance companies producing each coverage and the policy number and policy date of each 

coverage; 
d. Producer of the certificate with correct address and phone number and have the signature of the 

authorized representative of the producer; 
e. Additional Insured status in favor of Owner Parties; 
f. Amount of any deductible or self-insured retention in excess of $25,000; 
g. Designated Construction Project(s) General Aggregate Limit; 
h. Primary and non-contributory status; 
i. Waivers of subrogation; and 
j. All exclusions and limitations added by endorsement to the General Liability coverage. This 

can be achieved by attachment of the Schedule of Forms and Endorsements page. 
v. Copies of the following shall also be provided: 

a. General Liability Additional insured endorsement(s); 
b. General Liability Schedule of Forms and Endorsements page(s); and  
c. 30 Day Notice of Cancellation endorsement applicable to all required policies. 

 
E. Contractor Insurance Representations to Owner Parties 

i. It is expressly understood and agreed that the insurance coverages required herein (a) represent 
Owner Parties’ minimum requirements and are not to be construed to void or limit the Contractor’s 
indemnity obligations as contained in this Agreement; and (b) are being, or have been, obtained by 
the Contractor in support of the Contractor’s liability and indemnity obligations under this 
Agreement.   

ii. Failure to obtain and maintain the required insurance shall constitute a material breach of, and 
default under, this Agreement. In the event of any failure by the Contractor to comply with the 
provisions of this Agreement, the Owner may, without in any way compromising or waiving any 
right or remedy at law or in equity, on notice to the Contractor, purchase such insurance and offset 
all costs and expenses from the Contract Sum. Owner’s exercise of this right shall not relieve or 
excuse Contractor from the obligation to obtain and maintain such insurance amounts and 
coverages. 

iii. This Exhibit is an independent contract provision and shall survive the termination or expiration of 
the Contract Agreement. 

 
F. Insurance Requirements of Contractor’s Subcontractors 

i. Insurance similar to that required of the Contractor shall be provided by all subcontractors (or 
provided by the Contractor on behalf of subcontractors) to cover operations performed under any 
subcontract agreement.  The Contractor shall be held responsible for any modification in these 
insurance requirements as they apply to subcontractors.  The Contractor shall maintain certificates 
of insurance from all subcontractors containing provisions similar to those listed herein (modified 
to recognize that the certificate is from subcontractor) enumerating, among other things, the 
waivers of subrogation, additional insured status, and primary liability as required herein, and make 
them available to the Owner upon request. 

ii. The Contractor is fully responsible for loss and damage to its property on the site, including tools 
and equipment, and shall take necessary precautions to prevent damage to or vandalism, theft, 
burglary, pilferage and unexplained disappearance of property. Any insurance covering the 
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Contractor’s or its subcontractor’s property shall be the Contractor’s and its subcontractor’s sole 
and complete means or recovery for any such loss. To the extent any loss is not covered by said 
insurance or subject to any deductible or co-insurance, the Contractor shall not be reimbursed for 
same.  Should the Contractor or its subcontractors choose to self-insure this risk, it is expressly 
agreed that the Contractor hereby waives, and shall cause its subcontractors to waive, any claim for 
damage or loss to said property in favor of the Owner Parties. 
 

G. Use of the Owners Equipment 
The Contractor, its agents, employees, subcontractors or suppliers shall use the Owners equipment 
only with express written permission of the Owners designated representative and in accordance with 
the Owners terms and condition for such use.   
 

H. Release and Waiver 
The Contractor hereby releases, and shall cause its subcontractors to release, the Owner Parties from 
any and all claims or causes of action whatsoever which the Contractor and/or its subcontractors might 
otherwise now or hereafter possess resulting in or from or in any way connected with any loss covered 
by insurance, whether required herein or not, or which should have been covered by insurance required 
herein, including the deductible and/or uninsured portion thereof, maintained and/or required to be 
maintained by the Contractor and/or its subcontractors pursuant to this Agreement.  THE 
FOREGOING RELEASE AND WAIVER APPLY EVEN IF THE LOSS OR DAMAGE IS 
CAUSED IN WHOLE OR IN PART BY THE FAULT OR NEGLIGENCE OR STRICT 
LIABILITY OF THE OWNER PARTIES. 
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New Braunfels Utilities 
355 FM 306  
New Braunfels, TX 78130 

PROJECT: Hueco Springs Substation and Henne Substation Breaker Additions 

1. The undersigned BIDDER proposes and agrees, if this Bid is accepted, to enter into an agreement 
with New Braunfels Utilities (“NBU”) in the form included in the Contract Documents to perform 
and furnish all Work as specified or indicated in the Contract Documents for the Contract Price and 
within the Contract Time indicated in this Bid and in accordance with the other terms and conditions 
of the Contract Documents.

2. BIDDER accepts all the terms and conditions of the Request for Bid, including without limitation 
those dealing with the disposition of Bid security. This Bid will remain subject to RFB evaluation 
for ninety (90) days after the day of Bid opening. BIDDER will sign and submit the Agreement with 
the Bonds and other Documents required by the Bidding Requirements within ten (10) days after the 
date of NBU’s Notice of Award.

3. In submitting this bid, BIDDER represents, as more fully set forth in the Agreement, that:
a) BIDDER has examined copies of all the Bidding Documents and of all addenda.
b) BIDDER has familiarized itself with the nature and extent of the Contract Documents, Work, 

Site, locality and all local conditions and Laws and Regulations that in any manner may affect 
cost, progress, performance, or furnishing of the work.

c) BIDDER has obtained and carefully studied (or assumes responsibility for obtaining and carefully 
studying) all such examinations, investigations, explorations, tests and studies that pertain to the 
subsurface of physical conditions at the site or otherwise may affect the cost, progress, 
performance or furnishing of Work as BIDDER considers necessary for the performance or 
finishing of the Work at the Contract Price, within the Contract Time and in accordance with the 
other terms and conditions of the Contract Documents, including specifically the provisions of 
Section 4.02 of the Standard General Conditions of the Contract; and no additional examinations, 
investigations, explorations, tests, reports, or similar information or data are or will be required by 
BIDDER for such purposes.

d) BIDDER has reviewed and checked all information and data shown or indicated on the Contract 
Documents with respect to existing Underground Facilities at or contiguous to the site and 
assumed responsibility for the accurate location of said Underground Facilities. No additional 
examinations, investigations, explorations, tests, reports or similar information or data in respect 
of said Underground Facilities are or will be required by the BIDDER in order to perform and 
furnish the Work at the Contract Price, within the Contract Time and in accordance with the other 
terms and conditions of the Contract Documents, including specifically the provisions of Section 
4.04 of the Standard General Conditions of the Contract.

e) BIDDER has correlated the results of all such observations, examinations, investigations, 
explorations, tests, reports, and studies with the terms and conditions of the Contract Documents.

f) BIDDER has given OWNER written notice of all conflicts, errors or discrepancies that it has 
discovered in the Contract Documents and the written resolution thereof by OWNER is 
acceptable by BIDDER.

g) The Bid is genuine and not made in the interest of or on behalf of any undisclosed person, firm, 
or corporation and is not submitted in conformity with any agreement or rules of any group, 
association, organization or corporation; BIDDER has not directly or indirectly induced or 
solicited any other BIDDER to submit a false or sham Bid; BIDDER has no solicited or induced 
any person, firm or corporation to refrain from bidding; and BIDDER has not sought by collusion 
to obtain for itself any advantage over any other BIDDER or over NBU.
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Exhibit B to Contract Agreement 
Bidding Requirements, Contract Forms & Conditions of the Contract 

BID FORM 

Rev. 09.01.2023 Page 2 Bid Form 

4. BIDDER will complete the Work for the following prices:
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Exhibit B to Contract Agreement 
Bidding Requirements, Contract Forms & Conditions of the Contract 

BID FORM 

Rev. 09.01.2023 Page 17 Bid Form 

5. BIDDER agrees that the Work will be substantially complete and ready for final payment in
accordance with Section 14.07 of the Standard General Conditions of the Contract within the
Calendar days indicated in the Agreement.  BIDDER accepts the provisions of the Agreement as to
delay damages and special damages in the event of failure to complete the Work on time.

6. The following documents are attached to and made a condition of this Bid:
a) Required Bid security of five percent (5%) of the Bidder’s maximum base bid price and in the

form of approved Bid Bond.
b) List of BIDDER’s primary Subcontractors and Suppliers for the Work. Any changes in the

Subcontractor and Supplier list shall require additional approval by OWNER prior to contract
execution.

7. Communication concerning this Bid shall be addressed to:
New Braunfels Utilities
Purchasing Manager
355 FM 306
New Braunfels, TX 78130
Phone: 830-608-8867
Email:  Purchasing@NBUTexas.com

8. The terms used in this Bid that are defined in the Standard General Conditions of the Contract
included as part of the Contract Documents have the meanings assigned to them in the Standard
General Conditions of the Contract.

9 The undersigned acknowledges receipt of the following addenda: 

Addendum No. 1 dated _________________ Received ______________________ 
Addendum No. 2 dated _________________ Received ______________________ 
Addendum No. 3 dated _________________ Received ______________________ 
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April 4, 2024 
 
 
 
Mr. Jeffrey Morriss 
New Braunfels Utilities 
355 FM 306 
New Braunfels, TX 78130 
 

Re: Hueco Springs Substation Project (R-1933) and Henne Breaker Addition Project (R-1900 
 Bid Proposal Evaluation 
 
Dear Jeffrey: 
 
Bid requests for the Hueco Springs Substation and Henne Breaker Addition Projects were received on 
the submittal deadline of March 14, 2024. One bid was received.   Below is the bid tabulation of the 
bid proposal amounts. 
 
Name of Bidder Hueco Springs  

Bid Proposal Amount 
Henne  

Bid Proposal Amount 
Lambda Construction I, LLC $4,661,586.26 $302,149.39 

 
A  comparison of Lambda’s bid to a similar greenfield substation project, “Project B”, that was bid in 
February of this year was performed.  Labor and material units were compared if similar equipment 
was used.  Labor only units were compared if dissimilar equipment was used for a similar unit.  Project 
B is located in an area with very little rock, while the Hueco Springs’s site is very rocky.   
 
The comparison found that almost all the units were very similar in price for the similar units that did 
not include excavation.  For labor units that required excavation (foundations, ground grid, trenching 
conduit & cable), the labor units were two to three times more expensive for the Hueco Springs project.  
The increase in labor costs is aligned with the two different types of soil associated with the two sites. 
 
Lambda provided a schedule for the Hueco Springs Substation project that included a start date of 
November 5, 2024, and a completion date of August 5, 2025. Lambda took one exception to the 
specification in regard to the control house roof.  The specification states that the roof is to be “a single 
piece without joints”.  Lambda is proposing to use is a multipiece precast roof from Lonestar Prestress.  
This is the same roof installed by Lambda at the Welter Road Substation and the EC Mornhinweg 
Substation. 
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Florence Recommendation   2 
 
 
Based on NBU’s experience with Lambda on similar projects and based on the comparison of units to 
a recently bid similar project, Lambda Construction I, LLC is an acceptable bid for the Hueco Springs 
Substation and Henne Breaker Addition projects.  
 
We, at SEnergy, thank you for the opportunity to be of assistance to NBU.  Please call if you have any 
questions or require anything further. 
 
Sincerely, 

 
 
 

Dotty DiSanto, PE 
Project Manager 
 
TX Fir, Reg. #: F-1594 
DKD, RGG, JGG 
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Meeting Date: June 27, 2024 Agenda Type: Consent Items for Action 

    

From: Brent Lundmark Reviewed by: Michael Short, P.E. 

 Water Treatment & 

Compliance Manager 

 Director of Water Services and 

Compliance 

Submitted by: Michael Short, P.E. Approved by: Ryan Kelso 

 Director of Water Services 

and Compliance 
 Chief Executive Officer 

RECOMMENDED ACTION: Authorize CEO or His Designee to Negotiate and Execute a Services 

and Goods Agreement with Environmental Improvements, Inc. for 

Water and Wastewater Systems Chlorine and Sulfur Dioxide Repair, 

Maintenance, and Replacement Services 

 
  

 

BACKGROUND 
 

On January 16, 2024, New Braunfels Utilities (“NBU”) issued a request for competitive sealed proposals 

for chlorine and sulfur dioxide equipment repair, maintenance, and replacement services at various 

facilities throughout the NBU water and wastewater system (the “Services”). 

On February 12, 2024, NBU received one (1) proposal for the Services during the public solicitation 

process.  NBU staff evaluated the proposal and determined the proposal to be the most advantageous to 

NBU, considering the relative importance of price and the other evaluation factors included in the request 

for proposals.  NBU staff recommends the selection of Environmental Improvement, Inc. for the Services.   

NBU staff requests that the Board of Trustees approve the services and goods agreement with 

Environmental Improvements, Inc. 

This item is being presented to the Board because the total amount of this contract exceeds $250,000. 

FINANCIAL IMPACT 
 

The total contract amount for the Agreement with Environmental Improvements, Inc. is $600,000.00 with 

a not to exceed amount of $120,000.00 for the initial contract term and $120,000.00 for each of the 

additional one-year terms.  The Agreement is budgeted within the Water Treatment & Compliance 

Operations and Maintenance budget (“O&M Budget”) for Fiscal Year 2024 and will be budgeted in the 

O&M Budgets of Fiscal Year 2025 through Fiscal Year 2029. 
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LINK TO STRATEGIC PLAN 
 

Customer and Community 

Infrastructure and Technology 

EXHIBITS 
 

1. Contract with Environmental Improvements, Inc. 

2. Summary of Recommendation 
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kimley-horn.com 2600 Via Fortuna, Bldg. 1, Suite 300, Austin, TX 78746 512 646 2238

February 13, 2024

Brent Lundmark
Water Treatment & Compliance Manager
New Braunfels Utilities
1922 Kuehler
New Braunfels, Texas 78130

Re: Water and Wastewater Chlorine and Sulfur Dioxide System Equipment Maintenance RFP # 24-
0031

Dear Mr. Lundmark:

Listed below is the summary of scoring for Water and Wastewater Chlorine and Sulfur Dioxide
System Equipment Maintenance request for proposal (RFP). One (1) respondent provided proposals:

Respondent(s) Proposal Pricing
Structure
(40 pts)

Experience with
Similar Projects
and Personnel

(30 pts)

Approach
(30 pts)

Total Score
(100 pts)

Environmental
Improvements,
Inc.

38 28 28 94

The proposal was reviewed and based on that evaluation it was recommended that the project be
awarded to Environmental Improvements, Inc. as the highest scoring respondent.

If you have any questions or comments, please call me at (512) 646-2238.
Very truly yours,

KIMLEY-HORN AND ASSOCIATES, INC.
TBPE No. F-928

Sean Mason, P.E.
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Meeting Date: June 27, 2024 Agenda Type: Consent Items for Action 

    

From: Bruce Haby Reviewed by: Rachel Leier  

 Manager Real Estate 

Services  

 Director of Legal Services  

Submitted by: Connie Lock Approved by: Ryan Kelso  

 General Counsel and Chief 

Ethics Officer 
 Chief Executive Officer 

RECOMMENDED ACTION: Authorize CEO or His Designee to Negotiate and Execute 

Professional Services Agreements with (i) Allen, Williford, and 

Seale, Inc.; (ii) Lowery Property Advisors, LLC; (iii) Titan 

Commercial Valuation, LLC; and (iv) Dugger Grafe Swanson, Inc., 

DBA Valbridge Property Advisors/San Antonio, Inc. for Real 

Property and Easement Appraisal Services for New Braunfels 

Utilities Capital Improvement Projects 

 
  

 

BACKGROUND 

On March 6, 2024, New Braunfels Utilities (“NBU”) solicited Statements of Qualification (“SOQs”) from 

qualified respondents to provide real property and easement appraisal services for NBU capital 

improvement projects (“Projects”).  

On April 4, 2024, NBU received six (6) SOQs for appraisal services. The evaluation team reviewed the 

statements and recommends selecting the following four (4) qualified respondents: (i) Allen, Williford, 

and Seale, Inc. (“AWS”), (ii) Lowery Property Advisors, LLC (“LPA”), (iii) Titan Commercial Valuation, 

LLC (“Titan”), and (iv) Dugger Grafe Swanson, Inc., dba Valbridge Property Advisors/San Antonio, Inc. 

(“Valbridge”).   

The Professional Services Agreements with AWS, LPA, Titan, and Valbridge each have a term of (1) 

year, with four (4) successive one-year renewal periods (the “Agreements”).  Each Agreement has a not-

to-exceed amount of $100,000.00 per year with a total not to exceed amount of $500,000.00 for the 

duration of each Agreement. 

NBU staff requests that the Board of Trustees approve the Agreements with AWS, LPA, Titan, and 

Valbridge to provide real property and easement appraisal services for the Projects.  

This item is being presented to the Board because the Agreements with AWS, LPA, Titan, and Valbridge 

will each exceed $250,000. 
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FINANCIAL IMPACT 

The financial impact of each Agreement is $100,000 annually and $500,000 for the duration of each 

Agreement.   The contracts will be funded from the Board-approved budgets for the Projects within fiscal 

year 2025 through fiscal year 2029. 

LINK TO STRATEGIC PLAN 

Customers and Community 

Infrastructure and Technology 

Stewardship 

EXHIBITS 

1. Professional Services Agreement with AWS 

2. Professional Services Agreement with LPA   

3. Professional Services Agreement with Titan  

4. Professional Services Agreement with Valbridge  
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Page 1 of 23 
Effective 09.01.2023 

PROFESSIONAL SERVICES AGREEMENT 

 
This PROFESSIONAL SERVICES AGREEMENT (the “Agreement”) is made and entered by and 
between NEW BRAUNFELS UTILITIES, a Texas municipally owned utility (“NBU”), and ALLEN, 
WILLIFORD, AND SEALE, INC., a Texas corporation (the “Professional”).  For good and valuable 
consideration, the receipt and sufficiency of which is acknowledged, the parties agree as follows: 
 
 
Section 1. Term of Agreement.   
 
This Agreement will be effective on the latest date subscribed below (the “Effective Date”) and 
will remain in full force and effect for a period of one (1) year from July 1, 2024 to June 30, 2025  
(the “Initial Term”), unless terminated as otherwise provided pursuant to the terms and conditions 
of this Agreement.  After the expiration of the Initial Term, this Agreement shall automatically 
renew for four (4) successive one-year terms (each, a “Renewal Term”), unless either party 
provides written notice of its intent to terminate the Agreement to the other party at least thirty 
(30) days prior to the expiration of any term.  The Initial Term and any Renewal Term(s) are 
collectively referred to herein as the “Term.”  Upon renewal, the terms and conditions of this 
Agreement will remain in full force and effect.  In no event will the contract Terms extend beyond 
June 30, 2029. 
 
Section 2.  Scope of Services. 
 
(A) The Professional shall perform the services described in Exhibit A (the “Services”) within 
the timeframe specified therein. The time limits for the Services stated in Exhibit A are of the 
essence of the Agreement. By executing this Agreement, the Professional confirms that the 
timeframe in Exhibit A is a reasonable period for performing the Services. The scope of work 
described in the Services constitutes the “Project.” 
 
(B) The quality of Services provided hereunder shall be of the level of professional quality 
performed by professionals regularly rendering this type of service. 

 
(C) The Professional shall perform the Services in compliance with all statutory, regulatory, 
and contractual requirements now or hereafter in effect as may be applicable to the rights and 
obligations set forth in the Agreement. 

 
(D) The Professional may rely upon the accuracy of reports and surveys provided to it by NBU 
except when defects should have been apparent to a reasonably competent professional or when it 
has actual notice of any defects in the reports and surveys. 
 
Section 3.  Compensation. 
 
(A) Amount.  The Professional shall be paid the amount set forth in Exhibit B as described 
herein. 
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(B) Billing Period.  NBU shall pay the Professional within thirty (30) days after receipt and 
approval of invoices and based upon work satisfactorily performed and completed to date.  All 
invoices shall document and itemize all work completed to date.  Each invoice statement shall 
include a record of time expended and work performed in sufficient detail to justify payment.   In 
the event any uncontested portions of any invoice are not paid within thirty (30) days of receipt 
and approval of the Professional’s invoice, the Professional shall have the right to suspend work. 
 
(C) Reimbursable Expenses. Any and all reimbursable expenses related to the Project shall be 
described in the Services defined in Exhibit A and accounted for in the total compensation amount 
in Exhibit B.  If these items are not specifically accounted for in both Exhibit A and Exhibit B, 
NBU shall not be required to pay such amounts unless otherwise agreed to in writing by both 
parties or unless agreed to pursuant to Section 4 of this Agreement.   
 
Section 4.  Changes to the Project Work; Additional Work. 
 
(A)  Changes to Work.  The Professional shall make such revisions to any work that has been 
completed as are necessary to correct any errors or omissions as may appear in such work.  If NBU 
finds it necessary to make changes to previously satisfactorily completed work or parts thereof, 
the Professional shall make such revisions if requested and as directed by NBU and such services 
shall be considered as additional work and paid for as specified under the following paragraph. 
 
(B) Additional Work.  NBU retains the right to make changes to the Services at any time by a 
written contract amendment.  Work that is clearly not within the general description of the Services 
under this Agreement must be approved in writing by NBU by contract amendment before the 
additional work is undertaken by the Professional.  If the Professional is of the opinion that any 
work is beyond that contemplated in this Agreement and the Services described in Exhibit A and 
therefore constitutes additional work, the Professional shall promptly notify NBU of that opinion 
in writing.  If NBU agrees that such work does constitute additional work, then NBU and the 
Professional shall execute a contract amendment for the additional work and NBU shall 
compensate the Professional for the additional work on the same basis of the rates for the Services 
contained in Exhibit B.  If the changes deduct from the extent of the scope of work for the Services, 
the contract sum shall be adjusted accordingly.  All such changes shall be executed under the 
conditions of the original Agreement.  Any work undertaken by the Professional not previously 
approved as additional work shall be at risk of the Professional. 
 
Section 5.  Ownership of Documents.  Upon completion or termination of this Agreement, all 
documents prepared by the Professional or furnished to the Professional by NBU shall be delivered 
to and become the property of NBU.  All drawings, charts, calculations, plans, specifications and 
other data, including electronic files and raw data, prepared under or pursuant to this Agreement 
shall be made available, upon request, to NBU without restriction or limitation on the further use 
of such materials; however, such materials are not intended or represented to be suitable for reuse 
by NBU or others.  Any reuse of the materials related to the Services without prior verification or 
adaptation by the Professional for the specific purpose intended will be at NBU’s sole risk and 
without liability to the Professional.  Where applicable, the Professional shall retain all pre-existing 
proprietary rights in the materials provided to NBU but shall grant to NBU a non-exclusive, 
perpetual, royalty-free license to use such proprietary information solely for the purposes for which 
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the information was provided.  The Professional may, at the Professional’s expense, have copies 
made of the documents or any other data furnished to NBU under or pursuant to this Agreement. 
 
Section 6.  Personnel.  The Professional shall provide adequate, experienced personnel, 
capable of and devoted to the successful completion of the Services to be performed under this 
Agreement.  The Professional agrees that, upon commencement of the Services to be performed 
under this Agreement, key personnel will not be removed or replaced without prior written notice 
to NBU.  If key personnel are not available to perform the Services for a continuous period 
exceeding thirty (30) calendar days, or are expected to devote substantially less effort to the 
Services than initially anticipated, the Professional shall immediately notify NBU of same and 
shall replace such personnel with personnel possessing substantially equal ability and 
qualifications. 
 
Section 7. Licenses; Materials.    The Professional shall maintain in current status all federal, 
state, and local licenses and permits required for the Professional to perform the Services and 
operate its business.  NBU has no obligation to provide the Professional, its employees or 
subcontractors any business registrations or licenses required to perform the Services described in 
this Agreement.  NBU has no obligation to provide tools, equipment, or materials to the 
Professional. 
 
Section 8.   Standard of Care.   As required by Section 271.9041 of the Texas Local 
Government Code, as amended, all services provided under this Agreement will be performed 
with the professional skill and care ordinarily provided by competent appraisers under the same 
or similar circumstances and professional license. The Professional shall perform its services as 
expeditiously as is prudent considering the ordinary professional skill and care of a competent 
appraiser.   
 
Section 9.  Indemnification.   
 
(A) GENERAL.  TO THE EXTENT PERMITTED BY LAW, INCLUDING SECTION 271.9041 OF THE 
TEXAS LOCAL GOVERNMENT CODE, THE PROFESSIONAL SHALL INDEMNIFY AND HOLD 
HARMLESS NBU AND EACH BOARD MEMBER, OFFICER, EMPLOYEE, AGENT, AND 
REPRESENTATIVE THEREOF (NBU AND ANY SUCH PERSON BEING HEREIN CALLED AN 
“INDEMNIFIED PARTY”) FOR, FROM AND AGAINST ANY AND ALL LOSSES, CLAIMS, DAMAGES, 
LIABILITIES, COSTS AND EXPENSES (INCLUDING, BUT NOT LIMITED TO, REASONABLE 
ATTORNEYS’ FEES AND COURT COSTS) INCURRED BY ANY INDEMNIFIED PARTY WHICH ARE: 
 

i. DUE TO THE VIOLATION OF ANY ORDINANCE, REGULATION, STATUTE, OR OTHER 
LEGAL REQUIREMENT IN THE PERFORMANCE OF THIS AGREEMENT, BY THE 
PROFESSIONAL, ITS AGENT, EMPLOYEE, ANY CONSULTANT UNDER CONTRACT, OR 
ANY OTHER ENTITY OVER WHICH THE PROFESSIONAL EXERCISES CONTROL; 
 

ii. CAUSED BY OR RESULTING FROM ANY NEGLIGENT OR INTENTIONAL ACT OR 
OMISSION IN VIOLATION OF PROFESSIONAL’S STANDARD OF CARE, BY THE 
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PROFESSIONAL, ITS AGENT, ANY CONSULTANT UNDER CONTRACT, OR ANY OTHER 
ENTITY OVER WHICH THE PROFESSIONAL EXERCISES CONTROL; 
 

iii. CAUSED BY OR RESULTING FROM ANY CLAIM ASSERTING INFRINGEMENT OR 
ALLEGED INFRINGEMENT OF A PATENT, TRADEMARK, COPYRIGHT OR OTHER 
INTELLECTUAL PROPERTY RIGHT IN CONNECTION WITH THE INFORMATION 
FURNISHED BY OR THROUGH THE PROFESSIONAL, ITS AGENT, ANY CONSULTANT 
UNDER CONTRACT, OR ANY OTHER ENTITY OVER WHICH THE PROFESSIONAL 
EXERCISES CONTROL; 
 

iv. DUE TO THE FAILURE OF THE PROFESSIONAL, ITS AGENT, ANY CONSULTANT 
UNDER CONTRACT, OR ANY OTHER ENTITY OVER WHICH THE PROFESSIONAL 
EXERCISES CONTROL TO PAY THEIR CONSULTANTS OR SUBCONSULTANTS 
AMOUNTS DUE FOR SERVICES PROVIDED IN CONNECTION WITH THE PROJECT; OR 
 

v. OTHERWISE ARISING OUT OF OR RESULTING FROM THE PERFORMANCE OF THE 
SERVICES UNDER THIS AGREEMENT, INCLUDING SUCH CLAIMS, DAMAGES, LOSSES 
OR EXPENSES ATTRIBUTABLE TO BODILY INJURY, SICKNESS, DISEASE OR DEATH, 
OR TO INJURY TO OR DESTRUCTION OF TANGIBLE PROPERTY, INCLUDING LOSS OF 
USE RESULTING THEREFROM, BUT ONLY TO THE EXTENT SUCH CLAIMS, 
DAMAGES, LOSSES, COSTS AND EXPENSES ARE CAUSED BY OR RESULT FROM ANY 
NEGLIGENT OR INTENTIONAL ACTS OR OMISSIONS OF THE PROFESSIONAL, ITS 
AGENT, ANY CONSULTANT UNDER CONTRACT, OR ANY OTHER ENTITY OVER 
WHICH THE PROFESSIONAL EXERCISES CONTROL. 
 

(B) REIMBURSEMENT OF NBU’S FEES IN DEFENSE OF CLAIMS.  TO THE EXTENT NBU 
INCURS ATTORNEY’S FEES IN DEFENSE OF ANY CLAIM ASSERTED AGAINST NBU THAT ARISES OR 
RESULTS FROM THE ALLEGED ACTS OR OMISSIONS OF THE PROFESSIONAL DESCRIBED IN THIS 
SECTION, THE PROFESSIONAL SHALL REIMBURSE NBU ITS REASONABLE ATTORNEY’S FEES IN 
PROPORTION TO THE PROFESSIONAL’S LIABILITY FOUND AFTER A FINAL ADJUDICATION OF 
LIABILITY. 
 
The obligations of the Professional under this Section shall survive the termination of this 
Agreement. 
 
Section 10.  Insurance. 
 
(A) General.  

 
i. Insurer Qualifications.  Without limiting any obligations or liabilities of the 

Professional, the Professional shall purchase and maintain, at its own expense, 
hereinafter stipulated minimum insurance with insurance companies authorized to 
do business in the State of Texas with an A.M. Best, Inc. rating of A- VII or above 
with policies and forms satisfactory to NBU.  Failure to maintain insurance as 
specified herein may result in termination of this Agreement at NBU’s option. 
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ii. No Representation of Coverage Adequacy.  By requiring insurance, NBU does not 

represent that coverage and limits will be adequate to protect the Professional.  
NBU reserves the right to review any and all of the insurance policies and/or 
endorsements cited in this Agreement, but has no obligation to do so.  Failure to 
demand such evidence of full compliance with the insurance requirements set forth 
in this Agreement or failure to identify any insurance deficiency will not relieve the 
Professional from, nor be construed or deemed a waiver of, its obligation to 
maintain the required insurance at all times during the performance of this 
Agreement. 

 
iii. Additional Insured.  All insurance coverage and self-insured retention or deductible 

portions, except Workers’ Compensation insurance and Professional Liability 
insurance, if applicable, shall name, to the fullest extent permitted by law for claims 
arising out of the performance of this Agreement, NBU, its agents, representatives, 
officers, directors, officials and employees as an Additional Insured (CG 2010 1001 
and CG 2037 1001 or an equivalent on the general liability policy) as specified 
under the respective coverage sections of this Agreement.  

 
iv. Coverage Term.  All insurance required herein shall be maintained in full force and 

effect until all the Services required to be performed under the terms of this 
Agreement are satisfactorily performed, completed and formally accepted by NBU, 
unless specified otherwise in this Agreement. 

 
v. Primary Insurance.  The Professional’s insurance shall be primary insurance with 

respect to performance of this Agreement and in the protection of NBU as an 
Additional Insured.  

 
vi. Claims Made.  In the event any insurance policies required by this Agreement are 

written on a “claims made” basis, coverage will extend, either by keeping coverage 
in force or purchasing an extended reporting option, for three years after the 
conclusion of the term of this Agreement.  Such continuing coverage will be 
evidenced by submission of annual certificates of insurance stating applicable 
coverage is in force and containing provisions as required herein for the three-year 
period.  

 
vii. Waiver.  All policies (except for Professional Liability, if applicable), including 

Workers’ Compensation insurance, will contain a waiver of rights of recovery 
(subrogation) against NBU, its agents, representatives, officials, officers and 
employees for any claims arising out of the Services performed by the Professional.  
The Professional shall arrange to have such subrogation waivers incorporated into 
each policy via formal written endorsement thereto.  

 
viii. Policy Deductibles and/or Self-Insured Retentions.  The policies set forth in these 

requirements may provide coverage that contains deductibles or self-insured 
retention amounts.  Such deductibles or self-insured retention shall not be 
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applicable with respect to the policy limits provided to NBU. The Professional shall 
be solely responsible for any such deductible or self-insured retention amount.  

 
ix. Use of Subcontractors.  The Professional shall not use subcontractors for all or any 

work under this Agreement without the prior written consent of NBU in its sole 
discretion. If any work under this Agreement is subcontracted in any way, the 
Professional shall execute written agreements with its subcontractors containing the 
indemnification provisions set forth in this Agreement and insurance requirements 
set forth herein protecting NBU and the Professional.  The Professional shall be 
responsible for executing any agreements with its subcontractors and obtaining 
certificates of insurance verifying the insurance requirements.  

 
x. Evidence of Insurance.  Prior to the Effective Date of this Agreement, the 

Professional shall provide suitable evidence of insurance to NBU, which confirms 
that all required insurance policies are in full force and effect.  Evidence of 
insurance shall be in a form acceptable to NBU  Confidential information such as 
the policy premium may be redacted from the documents evidencing each insurance 
policy, provided that such redactions do not alter any of the information required 
by this Agreement.  NBU will rely upon the requested information, including, but 
not limited to, certificates of insurance, endorsements, schedule of forms and 
endorsements, or other policy language as evidence of coverage but such 
acceptance and reliance will not waive or alter in any way the insurance 
requirements or obligations of this Agreement.  If any of the policies required by 
this Agreement expire during the life of this Agreement, it will be the Professional’s 
responsibility to forward renewal certificates and evidence of insurance to NBU 
five (5) days prior to the expiration date.   
  

(B) Required Insurance Coverage. Any of the coverage set forth below may be waived by NBU 
in its sole discretion, but any such waiver must be signed by an authorized representative of NBU 
on or before the Effective Date of this Agreement. 

 
i. Commercial General Liability.  The Professional shall maintain “occurrence” form 

Commercial General Liability insurance with an unimpaired limit of not less than 
$1,000,000 for each occurrence and a $2,000,000 General Aggregate Limit.  The 
policy shall cover liability arising from premises, operations, independent 
contractors, products, completed operations, personal injury, and property damage.  
The definition of insured contract cannot have any modifications as outlined in the 
ISO policy form CG 0001 0413.  Third party action over coverage must not be 
specifically excluded. To the fullest extent allowed by law, for claims arising out 
of the performance of this Agreement, NBU, its agents, representatives, officers, 
officials and employees shall be cited as an Additional Insured.  If any Excess 
insurance is utilized to fulfill the requirements of this subsection, such Excess 
insurance shall be “follow form” equal or broader in coverage scope than 
underlying insurance.  
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ii. Auto Liability.  The Professional shall maintain Automobile Liability insurance 
with a limit of $1,000,000 combined single limit on the Professional’s owned or 
hired and non-owned vehicles, as applicable, assigned to or used in the performance 
of the Services by the Professional under this Agreement.  To the fullest extent 
allowed by law, for claims arising out of the performance of this Agreement, NBU, 
its agents, representatives, officers, directors, officials and employees shall be cited 
as an Additional Insured.  If any Excess insurance is utilized to fulfill the 
requirements of this subsection, such Excess insurance shall be “follow form” equal 
or broader in coverage scope than underlying insurance.  
 

iii. Professional Liability.  The Professional shall maintain Professional Liability 
insurance covering negligent errors and omissions arising out of the Services 
performed by the Professional, or anyone employed by the Professional, or anyone 
for whose negligent acts, mistakes, errors and omissions the Professional is legally 
liable, with an unimpaired liability insurance limit of $1,000,000 each claim and 
$2,000,000 annual aggregate.  In the event the Professional Liability insurance 
policy is written on a “claims made” basis, coverage shall extend for three years 
after the conclusion of the term of this Agreement, and the Professional shall be 
required to submit certificates of insurance and other requested information 
evidencing proper coverage is in effect as required above.  Confidential information 
such as the policy premium or proprietary information may be redacted from the 
insurance information requested, provided that such redactions do not alter any of 
the information required by this Agreement.  

 
iv. Workers’ Compensation and Employer’s Liability Insurance.  The Professional 

shall maintain Workers’ Compensation insurance to cover the Professional’s 
employees engaged in the performance of the Services under this Agreement and 
shall also maintain Employers Liability Insurance of not less than $1,000,000 for 
each accident, $1,000,000 disease for each employee and $1,000,000 disease policy 
limit.  

 
(C) Cancellation and Expiration Notice.  Insurance required herein shall not expire, be 
canceled, or be materially changed without thirty (30) days’ prior written notice to NBU.  
 
Section 11.  Termination. 
 
(A) For NBU’s Convenience.  This Agreement is for the convenience of NBU and, as such, 
may be terminated by NBU for any reason upon thirty (30) days’ written notice by NBU to the 
Professional.  Upon termination for convenience, the Professional will be paid for the Services 
performed to the termination date less any offsets to which NBU may be entitled under the terms 
of this Agreement. By written notice to NBU, the Professional may suspend work if the 
Professional reasonably determines that working conditions at the site (outside the Professional’s 
control) are unsafe, or in violation of applicable laws, or in the event NBU has not made timely 
payment in accordance with this Agreement, or for other circumstances not caused by the 
Professional that are materially interfering with the normal progress of the work.  The 
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Professional’s suspension of work hereunder shall be without prejudice to any other remedy of 
the Professional at law or equity. 
 
(B) For Cause.  If either party violates any provision or fails to perform any obligation of this 
Agreement and such party fails to cure its nonperformance within thirty (30) days after written 
notice of nonperformance is given by the non-defaulting party, such party will be in default.  In 
the event of such default, the non-defaulting party may terminate this Agreement immediately for 
cause and will have all remedies that are available to it at law or in equity including, without 
limitation, the remedy of specific performance. If the nature of the defaulting party’s 
nonperformance is such that it cannot reasonably be cured within thirty (30) days, then the 
defaulting party will have such additional period of time as may be reasonably necessary under 
the circumstances, provided the defaulting party immediately (i) provides written notice to the 
non-defaulting party and (ii) commences to cure its nonperformance and thereafter diligently 
continues to completion the cure of its nonperformance.  In no event will any such cure period 
exceed ninety (90) days.  Only one notice of nonperformance will be required during the term of 
this Agreement and in the event of a second breach or violation, the nondefaulting party may 
immediately terminate this Agreement without notice to the defaulting party.  In the event of any 
termination for cause by NBU, payment will be made by NBU to the Professional for the 
undisputed portion of its fee due as of the termination date less any offsets to which NBU may be 
entitled under the terms of this Agreement.  
 
(C) Non-Collusion.  The Professional represents and warrants that the Professional has not 
given, made, promised or paid, nor offered to give, make, promise or pay any gift, bonus, 
commission, money or other consideration to any person as an inducement to or in order to obtain 
the work to be provided to NBU under this Agreement.  If NBU determines that the Professional 
gave, made, promised, paid or offered any gift, bonus, commission, money, or other consideration 
to NBU or any of its officers, agents, or employees to secure this Agreement, NBU may elect to 
cancel this Agreement by written notice to the Professional. The Professional further agrees that 
the Professional shall not accept any gift, bonus, commission, money, or other consideration from 
any person (other than from NBU pursuant to this Agreement) for any of the Services performed 
by the Professional under or related to this Agreement.  If any such gift, bonus, commission, 
money, or other consideration is received by or offered to the Professional, the Professional shall 
immediately report that fact to NBU and, NBU, at its sole option, may elect to cancel this 
Agreement by written notice to the Professional. 
 
(D) Agreement Subject to Appropriation.  This Agreement is subject to appropriation of funds.  
The provisions of this Agreement for payment of funds by NBU shall be effective when funds are 
appropriated for purposes of this Agreement and are actually available for payment.  NBU shall 
be the sole judge and authority in determining the availability of funds under this Agreement and 
NBU shall keep the Professional fully informed as to the availability of funds for the Agreement.  
The obligation of NBU to make any payment pursuant to this Agreement is a current expense of 
NBU, payable exclusively from such annual appropriations, and is not a general obligation or 
indebtedness of NBU.  If sufficient funds are not appropriated to pay the amounts as set forth in 
this Agreement during any immediately succeeding fiscal year, this Agreement shall terminate at 
the end of the then-current fiscal year and NBU and the Professional shall be relieved of any 
subsequent obligation under this Agreement.  
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Section 12. Miscellaneous.   
 
(A)  Independent Contractor.  The Professional acknowledges that the Professional is an 
independent contractor of NBU and is not an employee, agent, official or representative of NBU.  
The Professional shall not represent, either expressly or through implication, that the Professional 
is an employee, agent, official or representative of NBU.  Income taxes, self-employment taxes, 
social security taxes and the like shall be the sole responsibility of the Professional. 
 
(B) Governing Law; Venue.  This Agreement and all of the transactions contemplated herein 
shall be governed by and construed in accordance with the laws of the State of Texas.  The 
provisions and obligations of this Agreement are performable in Comal County, Texas such that 
exclusive venue for any action arising out of this Agreement shall be in Comal County, Texas. 

 
(C) Compliance with Laws.  The Professional shall comply with all federal, state and local 
laws, statutes, ordinances, rules and regulations, and the orders and decrees of any courts, 
administrative, or regulatory bodies in any matter affecting the performance of this Agreement, 
including, without limitation, worker’s compensation laws, minimum and maximum salary and 
wage statutes and regulations, and licensing laws and regulations.  When required, the Professional 
shall furnish satisfactory proof of compliance to NBU. 
 
(D) Amendments.  This Agreement may only be amended, modified, or supplemented by a 
written amendment signed by persons duly authorized to enter into contracts on behalf of NBU 
and the Professional. 

 
(E) Provisions Required by Law.  Each and every provision of law and any clause required by 
law to be in the Agreement shall be read and enforced as though it were included herein and, if 
through mistake or otherwise any such provision is not inserted, or is not correctly inserted, then 
upon the application of either party, the Agreement shall promptly be physically amended to make 
such insertion or correction. 

 
(F) Severability.  If any term or provision of this Agreement is held to be invalid, illegal, or 
unenforceable in any respect under applicable law, the legality, validity or enforceability of the 
remaining terms or provisions of this Agreement shall not be affected thereby, and this Agreement 
shall be construed as if such invalid, illegal, or unenforceable provision had never been contained 
herein. 
 
(G) Entire Agreement; Interpretation; Parol Evidence.  This Agreement and the related Exhibits 
constitute the entire agreement of the parties with respect to the subject matter, and all previous 
agreements, whether oral or written, entered into prior to this Agreement are hereby revoked and 
superseded thereby.  No representations, inducements or oral agreements have been made by any 
of the parties except as expressly set forth in this Agreement.  This Agreement shall be construed 
and interpreted according to its plain meaning, and no presumption shall be deemed to apply in 
favor of, or against the party drafting the Agreement.   
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(H) No Assignment.  Neither party shall have the right to assign that party’s interest in this 
Agreement without the prior written consent of the other party.  Any purported assignment in 
violation of this Section shall be null and void.   

 
(I) Subcontractors. The Professional shall not transfer any portion of the work related to the 
Services under this Agreement to any subcontractor without the prior written consent of NBU, 
which consent shall not be unreasonably withheld.  The approval or acquiescence of NBU in the 
subletting of any work shall not relieve the Professional of any responsibility for work done by 
such subcontractor.  Failure to pay subcontractors in a timely manner pursuant to any subcontract 
shall be a material breach of this Agreement by the Professional. 

 
(J) Waiver. No waiver by any party of any of the provisions of this Agreement shall be 
effective unless explicitly set forth in writing and signed by the party so waiving.  No waiver of 
any breach or violation of any term of this Agreement shall be deemed or construed to constitute 
a waiver of any other breach or violation, whether concurrent or subsequent, and whether of the 
same or of a different type of breach or violation.  No failure to exercise, or delay in exercising, 
any right, remedy, power, or privilege arising from this Agreement shall operate or be construed 
as a waiver thereof; nor shall any single or partial exercise of any right, remedy, power, or privilege 
hereunder preclude any other or further exercise thereof or the exercise of any other right, remedy, 
power, or privilege. 

 
(K) Attorneys’ Fees.  In the event either party brings any action for any relief, declaratory or 
otherwise, arising out of this Agreement or on account of any breach or default hereof, the 
prevailing party will be entitled to receive from the other party reasonable attorneys’ fees and 
reasonable costs and expenses, which will be deemed to have accrued on the commencement of 
such action.  

 
(L) Liens.  All materials or services provided under this Agreement shall be free of all liens 
and, if NBU requests, a formal release of all liens shall be delivered to NBU. 
 
(M) Offset.  

 
i. Offset for Damages.  In addition to all other remedies at law or equity, NBU may 

offset from any money due to the Professional any amount the Professional owes 
to NBU for damages resulting from breach or deficiencies in performance or breach 
of any obligation under this Agreement, including but not limited to all costs, 
expenses, fines, fees, and charges associated with obtaining performance from 
alternative sources, shipping, handling, materials, equipment rental, travel expenses 
and associated costs. 
 

ii. Offset for Delinquent Fees or Taxes.  NBU may offset from any money due to the 
Professional any amount the Professional owes to NBU for delinquent fees, 
including any interest or penalties.  
 

(N) Notices.    Any notice or other communication required or permitted to be given under this 
Agreement shall be in writing and shall be deemed to have been duly given if (i) delivered to the 
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party at the address set forth below, (ii) deposited in the U.S. Mail, registered or certified, return 
receipt requested, to the address set forth below, or (iii) given to a recognized and reputable 
overnight delivery service, to the address set forth below:  

 
If to NBU:   
 
New Braunfels Utilities 
Attn: Real Estate Manager 
355 FM 306 
New Braunfels, TX 78130 
 
With copy to:    
 
Purchasing Manager 
New Braunfels Utilities 
355 FM 306 
New Braunfels, TX 78130 
 
If to the Professional:  
 
Allen, Williford, and Seale, Inc. 
11999 Katy Freeway 
Suite 400 
Houston, TX 77079 
 

or at such other address, and to the attention of such other person or officer, as any party may 
designate by providing thirty (30) days’ prior written notice of such change to the other party in 
the manner set forth in this Section.  Notices shall be deemed received (i) when delivered to the 
party, (ii) three business days after being placed in the U.S. Mail, properly addressed, with 
sufficient postage or (iii) the following business day after being given to a recognized overnight 
delivery service, with the person giving the notice paying all required charges and instructing the 
delivery service to deliver on the following business day.  If a copy of a notice is also given to a 
party’s counsel or other recipient, the provisions above governing the date on which a notice is 
deemed to have been received by a party shall mean and refer to the date on which the party, and 
not its counsel or other recipient to which a copy of the notice may be sent, is deemed to have 
received the notice.  
 
(O) Confidentiality of Records.  The Professional shall establish and maintain procedures and 
controls that are acceptable to NBU for the purpose of ensuring that information contained in its 
records or obtained from NBU or from others in carrying out the Professional’s obligations under 
this Agreement shall not be used or disclosed by it, its agents, officers, or employees, except as 
required to perform the Professional’s duties under this Agreement.  Persons requesting such 
information should be referred to NBU.  The Professional also agrees that any information 
pertaining to individual persons shall not be divulged other than to employees or officers of the 
Professional as needed for the performance of duties under this Agreement.  
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(P) Right to Audit.  NBU shall have the right to examine and audit the books and records of 
the Professional with regard to the Services, or any subsequent changes, at any reasonable time. 
Such books and records shall be maintained in accordance with generally accepted principles of 
accounting and shall be adequate to enable determination of: (1) the substantiation and accuracy 
of any payments required to be made under this Agreement; and (2) compliance with the provisions 
of this Agreement. 
 
(Q) Paragraph Headings; Construction. The paragraph headings contained in this Agreement 
are for convenience only and shall in no way enlarge or limit the scope or meaning of the various 
and several paragraphs hereof.  Both parties have participated in the negotiation and preparation 
of this Agreement and this Agreement shall not be construed either more or less strongly against 
or for either party. 

 
(R) Binding Effect. Except as limited herein, the terms and provisions of this Agreement shall 
be binding upon and inure to the benefit of the parties hereto and their respective heirs, devisees, 
personal and legal representatives, successors and assigns. 

 
(S) Gender.  Within this Agreement, words of any gender shall be held and construed to include 
any other gender, and words in the singular number shall be held and construed to include the 
plural, unless the context otherwise requires. 

 
(T) Multiple Counterparts.  This Agreement may be executed in multiple counterparts, each of 
which shall be deemed an original, and all of which shall constitute but one and the same 
instrument. 

 
(U) Exhibits.  Except as specified in Subsection (V) of this Section, all exhibits to this 
Agreement are incorporated herein by reference for all purposes wherever reference is made to the 
same. 
 
(V) Conflicting Terms.  In the case of any conflicts between the terms of this Agreement and 
the Exhibits, the statements in the body of this Agreement shall govern.   The Exhibits are intended 
to detail the technical scope of services, fee schedule, and the term of the contract only and shall 
not dictate Agreement terms. 
 
(W) Relationship of Parties.  Nothing contained in this Agreement shall be deemed or construed 
by the parties hereto or by any third party to create the relationship of principal and agent or of 
partnership or of joint venture or of any association whatsoever between the parties, it being 
expressly understood and agreed that no provision contained in this Agreement nor any act or acts 
of the parties hereto shall be deemed to create any relationship between the parties other than the 
relationship of  independent parties contracting with each other solely for the purpose of effecting 
the provisions of this Agreement. 

 
(X) No Third-Party Beneficiaries.  This Agreement is for the sole benefit of the parties hereto 
and their respective assigns and nothing herein, express or implied, is intended to or shall confer 
upon any other person or entity any legal or equitable right, benefit, or remedy of any nature 
whatsoever under or by reason of this Agreement.  
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(Y) Non-Exclusive Contract.  This Agreement is entered into with the understanding and 
agreement that it is for the sole convenience of NBU.  NBU reserves the right to obtain like goods 
and services from another source when necessary. 
 
Section 13.  Force Majeure.  If the performance of any covenant or obligation to be performed 
hereunder by any party is delayed as a result of circumstances that are beyond the reasonable 
control of such party (which circumstances may include, without limitation, acts of God, war, acts 
of civil disobedience, epidemic, pandemic, fire or other casualty, shortage of materials, adverse 
weather conditions (such as, by way of illustration and not of limitation, severe rain storms or 
below freezing temperatures, or tornados), labor action, strikes or similar acts, moratoriums or 
regulations or actions by governmental authorities), the time for such performance shall be 
extended by the amount of time of such delay, but no longer than the amount of time reasonably 
occasioned by the delay.  In no event will any delay or failure of performance caused by any force 
majeure condition extend this Agreement beyond its stated Term unless both parties agree in 
writing to such extension in an amendment to this Agreement. The party claiming delay of 
performance as a result of any of the foregoing force majeure events shall deliver written notice 
of the commencement of any such delay resulting from such force majeure event not later than 
seven (7) days after the claiming party becomes aware of the same, and if the claiming party fails 
to so notify the other party of the occurrence of a force majeure event causing such delay and the 
other party shall not otherwise be aware of such force majeure event, the claiming party shall not 
be entitled to avail itself of the provisions for the extension of performance contained in this 
subsection. 
 
Section 14.  Dispute Resolution.  In accordance with the provisions of Subchapter I, Chapter 271 
of the Texas Local Government Code, as amended, the parties agree that, prior to instituting any 
lawsuit or other proceeding arising from a dispute under this agreement, the parties shall first 
attempt to resolve the dispute by taking the steps described in this Section.  First, the dissatisfied 
party shall deliver to the other party a written notice substantially describing the nature of the 
dispute, which notice shall request a written response to be delivered to the dissatisfied party not 
less than five (5) days after receipt of the notice of dispute. Second, if the response does not 
reasonably resolve the dispute, in the opinion of the dissatisfied party, the dissatisfied party shall 
give five (5) days’ written notice to that effect to the other party whereupon each party shall appoint 
a person having authority over the activities of the respective parties who shall promptly meet, in 
person, in an effort to resolve the dispute.  Third, if those persons cannot or do not resolve the 
dispute, then the parties shall each appoint a person from the highest tier of managerial 
responsibility within each respective party, who shall then promptly meet, in person, in an effort 
to resolve the dispute. 
 
Section 15. Disclosure of Business Relationships/Affiliations; Conflict of Interest 
Questionnaire.    The Professional represents that it is in compliance with the applicable filing and 
disclosure requirements of Chapter 176 of the Texas Local Government Code, as amended. 
 
Section 16.  Information Technology 
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(A) Limited Access.  If necessary for the fulfillment of the Agreement, NBU may provide the 
Professional with non-exclusive, limited access to NBU’s information technology infrastructure.  
The Professional understands and agrees to abide by NBU policies, standards, regulations and 
restrictions regarding access and usage of NBU’s information technology infrastructure.  The 
Professional shall reasonably enforce such policies, standards, regulations and restrictions with all 
the Professional’s employees, agents or any tier of subcontractor granted access in the performance 
of this Agreement, and shall be granted and authorize only such access as may be necessary for 
the purpose of fulfilling the requirements of the Agreement.  The Professional’s employees, agents 
and subcontractors must receive prior, written approval from NBU before being granted access to 
NBU’s information technology infrastructure and data and NBU, in its sole determination, shall 
determine accessibility and limitations thereto.  The Professional agrees that the requirements of 
this Section shall be incorporated into all subcontractor agreements entered into by the 
Professional.  It is further agreed that a violation of this Section shall be deemed to cause 
irreparable harm that justifies injunctive relief in court.  A violation of this Section may result in 
immediate termination of this Agreement without notice.  
 
(B) Data Confidentiality.  All data, regardless of form, including originals, images and 
reproductions, prepared by, obtained by or transmitted to the Professional in connection with this 
Agreement is confidential, proprietary information owned by NBU.  Except as specifically 
provided in this Agreement, the Professional shall not intentionally disclose data generated in the 
performance of the Services to any third party without the prior, written consent of NBU. 

 
(C) Data Security.  Personal identifying information, financial account information, or 
restricted NBU information, whether electronic format or hard copy, is confidential and must be 
secured and protected at all times to avoid unauthorized access.  At a minimum, the Professional 
must encrypt or password-protect electronic files.  This includes data saved to laptop computers, 
computerized devices or removable storage devices.   

 
(D) Compromised Security.  In the event that data collected or obtained by the Professional in 
connection with this Agreement is believed to have been compromised or in the event of a Security 
Incident, as defined by Section 2054.603 of the Texas Government Code, the Professional shall 
notify NBU within twenty-four (24) hours of discovery of such compromise or Security Incident.  
TO THE EXTENT PERMITTED BY SECTION 271.9041 OF THE TEXAS LOCAL GOVERNMENT CODE, 
AS AMENDED, THE PROFESSIONAL SHALL INDEMNIFY AND HOLD NBU HARMLESS FROM ANY 
CLAIMS RESULTING FROM AN ACT OF NEGLIGENCE, INTENTIONAL TORT, INTELLECTUAL 
PROPERTY INFRINGEMENT, OR FAILURE TO PAY A SUBCONTRACTOR OR SUPPLIER COMMITTED 
IN CONNECTION WITH THE PERFORMANCE OF THIS AGREEMENT BY THE PROFESSIONAL, ITS 
OFFICERS, EMPLOYEES, CONSULTANTS, AGENTS, ANY TIER OF SUBCONTRACTOR, OR ANY ENTITY 
OVER WHICH THE PROFESSIONAL EXERCISES CONTROL. 

 
(E) Survival.  The obligations of the Professional under this Section shall survive the 
termination of this Agreement. 

 
Section 17. Prohibition on Contracts with Companies Boycotting Israel.     The Professional 
hereby verifies that it and its parent company, wholly-or majority owned subsidiaries, and other 
affiliates, if any, does not boycott Israel and, to the extent this Agreement is a contract for goods 
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or services, will not boycott Israel during the term of this Agreement as described in Chapter 2271 
of the Texas Government Code, as amended.  The foregoing verification is made solely to comply 
with Section 2271.002 of the Texas Government Code, as amended, and to the extent such Section 
does not contravene applicable federal and State law.  As used in the foregoing verification, 
“boycott Israel” means refusing to deal with, terminating business activities with, or otherwise 
taking any action that is intended to penalize, inflict economic harm on, or limit commercial 
relations specifically with Israel, or with a person or entity doing business in Israel or in an Israeli-
controlled territory, but does not include an action made for ordinary business purposes.  The 
Professional understands “affiliate” to mean an entity that controls, is controlled by, or is under 
common control with the Professional and exists to make a profit. 
 
Section 18.  Contracts with Companies Engaged in Business with Iran, Sudan or Foreign 
Terrorist Organizations Prohibited.  The Professional represents that neither it nor any of its parent 
company, wholly-or majority-owned subsidiaries, and other affiliates is a company identified on 
a list prepared and maintained by the Texas Comptroller of Public Accounts under Section 
2252.153 or Section 2270.0201, Texas Government Code, as amended, and posted on any of the 
following pages of such officer’s internet website:  

https://comptroller.texas.gov/purchasing/docs/sudan-list.pdf,  
https://comptroller.texas.gov/purchasing/docs/iran-list.pdf, or 
https://comptroller.texas.gov/purchasing/docs/fto-list.pdf.  

The foregoing representation is made solely to comply with Section 2252.152, Texas Government 
Code, as amended, and to the extent such Section does not contravene applicable federal or State 
law and excludes the Professional and each of its parent company, wholly-or majority-owned 
subsidiaries, and other affiliates, if any, that the United States government has affirmatively 
declared to be excluded from its federal sanctions regime relating to Sudan or Iran or any federal 
sanctions regime relating to a foreign terrorist organization.  The Professional understands 
“affiliate” to mean an entity that controls, is controlled by, or is under common control with the 
Professional and exists to make a profit. 

Section 19. Prohibition on Contracts with Companies in China, Iran, North Korea, or Russia.  
If the Professional is granted direct or remote access to or control of critical infrastructure in the 
State of Texas under this Agreement, the Professional represents the following: 

 
(A) it is not owned by or the majority of stock or other ownership interest in the Professional 

is not held or controlled by:  
 

i. individuals who are citizens of China, Iran, North Korea, Russia, or a country 
designated by the Governor of Texas as a threat to critical infrastructure under Section 
2275.0103 of the Texas Government Code, as amended (“designated country”); or  
 

ii. a company or other entity, including a governmental entity, that is owned or controlled 
by citizens of or is directly controlled by the government of China, Iran, North Korea, 
Russia, or a designated country; or  

 
(B) it is not headquartered in China, Iran, North Korea, Russia, or a designated country. 
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The foregoing representation is made solely to comply with Chapter 2275 of the Texas 
Government Code, as amended, and to the extent such Section does not contravene applicable 
federal or State law.  As used in the foregoing verification, “critical infrastructure” means a 
communication infrastructure system, cybersecurity system, electric grid, hazardous waste 
treatment system, or water treatment facility.  “Affiliate,” with respect to a company entering into 
an agreement in which the critical infrastructure is electric grid equipment, has the meaning 
assigned by the protocols of the independent organization certified under Section 39.151, Utilities 
Code, for the ERCOT power region. 
 
Section 20.  Prohibition on Contracts with Companies Boycotting Energy Companies. The 
Professional hereby verifies that it and its parent company, wholly-or majority owned subsidiaries, 
and other affiliates, if any, do not boycott energy companies and, to the extent this Agreement is a 
contract for goods or services, will not boycott energy companies during the term of this 
Agreement as described in Chapter 2276 of the Texas Government Code, as amended.   
 
The foregoing verification is made solely to comply with Section 2276.002 of the Texas 
Government Code, as amended, and to the extent such Section does not contravene applicable 
federal and State law.  As used in the foregoing verification, “boycott energy companies” has the 
meaning used in Section 809.001 of the Texas Government Code, as amended. The Professional 
understands “affiliate” to mean an entity that controls, is controlled by, or is under common control 
with the Professional and exists to make a profit. 

Section 21.  Prohibition on Contracts with Companies that Discriminate Against Firearm and 
Ammunition Industries.  The Professional hereby verifies that it and its parent company, wholly-
or majority owned subsidiaries, and other affiliates, if any, do not have a practice, policy, guidance, 
or directive that discriminates against a firearm entity or firearm trade association and, to the extent 
this Agreement is a contract for goods or services, will not discriminate against a firearm entity or 
firearm trade association during the term of this Agreement as described in Chapter 2274 of the 
Texas Government Code, as amended.    
 
The foregoing verification is made solely to comply with Section 2274.002 of the Texas 
Government Code, as amended, and to the extent such Section does not contravene applicable 
federal and State law.  As used in the foregoing verification, “discriminate against a firearm entity 
or firearm trade association” has the meaning used in Section 2274.001(3) of the Texas 
Government Code, as amended. The Professional understands “affiliate” to mean an entity that 
controls, is controlled by, or is under common control with the Professional and exists to make a 
profit. 

Section 22.  Texas Public Information Act.  The Professional recognizes that NBU is subject to 
the disclosure requirements of the Texas Public Information Act (the “PIA”). As part of its 
obligations within this Agreement, the Professional agrees, at no additional cost to NBU, to 
cooperate with NBU for any particular needs or obligations arising out of the NBU’s obligations 
under the PIA. This acknowledgment and obligation are in addition to and complementary to the 
NBU’s audit rights in Section 12(P). 
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This provision applies if the Agreement has a stated expenditure of at least $1 million in public 
funds for the purchase of goods or services by NBU or results in the expenditure of at least $1 
million in public funds for the purchase of goods or services by NBU in a fiscal year of NBU.  
 
The Professional must (1) preserve all contracting information related to the Agreement as 
provided by the records retention requirements applicable to NBU for the duration of the 
Agreement; (2) promptly provide to NBU any contracting information related to the Agreement 
that is in the custody or possession of the Professional on request of NBU; and (3) on completion 
of the Agreement, either:  
 

(i) provide at no cost to NBU all contracting information related to the Agreement 
that is in the custody or possession of the Professional; or 
 

(ii) preserve the contracting information related to the Agreement as provided by the 
records retention requirements applicable to NBU. 

 
The requirements of Subchapter J, Chapter 552, Texas Government Code, may apply to this 
Agreement and the Professional agrees that the Agreement can be terminated if the Professional 
knowingly or intentionally fails to comply with a requirement of that subchapter. 
 
Section 23.  Electronic Signatures.  Pursuant to Chapter 322 of the Texas Business and Commerce 
Code, as amended, the parties agree to the use of electronic signatures herein and that the use of 
an electronic signature, whether digital or encrypted, is intended to have the same force and effect 
as a manual signature.  Electronic signature means any electronic sound, symbol or process 
attached to or logically associated with a record and executed and adopted by a party with the 
intent to sign such record, including facsimile or e-mail electronic signatures.  Each party further 
agrees that if it agrees to conduct a transaction by electronic means in this Agreement, it may refuse 
to conduct other transactions by electronic means and that such right may not be waived by this 
Agreement. 
 

(The remainder of this page intentionally left blank) 
 
  

402

Item 18.



Page 18 of 23 
 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement on this the ___ day 
of _____________, 2024. 
 
NBU:   
       
NEW BRAUNFELS UTILITIES,       
a Texas municipally owned utility     
 
By:_______________________      
Name:   Ryan Kelso       
Title:     Chief Executive Officer        
 
 
PROFESSIONAL: 
 
ALLEN, WILLIFORD, AND SEALE, INC. 
a Texas corporation 
 
By:  _______________________ 
Name: _____________________ 
Title:   _____________________ 
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Exhibit A 
 

Services 
 

The Professional shall (i) perform real estate appraisal services for properties that NBU identifies 
and (ii) provide appraisal reports to document the findings in a format acceptable to NBU (the 
“Services”).   The Professional shall perform the Services as described in the Appraiser’s Task 
Matrix attached in this Exhibit.   

In addition to the Services, the Professional shall comply with the procedures described herein. 

1. An NBU real estate services department representative shall send an email request to the 
Professional for the Services. The following information shall be contained in the body of 
the email or in an attachment(s) to the email request:  
 

a. the legal description of the property to be appraised;  
b. any surveys in NBU’s possession of any subset or component of the property 

relevant to NBU’s request (example: a proposed easement);  
c. a brief synopsis of the basis for the request;  
d. details about specific items NBU shall consider in connection with its request for 

the Services (examples: damages to trees, crops, property improvements, etc.); and  
e. required completion dates, when a specific or expedited schedule is required. 

 
2. Within twenty-four (24) hours of the Professional’s receipt of an NBU email order, the 

Professional shall contact NBU to confirm all requirements of the order and to 
communicate any inability to meet the required completion date. If the Professional is not 
able to meet the required completion date, NBU reserves the right to cancel the order and 
place it with an alternative professional or negotiate a new completion date. 
 

3. The Professional shall be responsible for (i) notifying the property owner regarding the 
Services and (ii) securing any necessary access to the property in question prior to the 
performance of an appraisal. NBU shall provide property owner contact information if 
available and not identified as confidential.  In cases where NBU cannot provide this 
information, the Professional shall identify the owner and secure permission to access the 
property for the purposes of conducting the Services. If the Professional is unable to 
identify a property owner, the Professional shall contact NBU for direction regarding 
further action for the order. 
 

4. Within five (5) business days of receiving a request for the Services, the Professional shall 
compile a cost estimate for the Services requested (“Quote”) and submit the Quote to the 
NBU real estate services department by email. The Quote shall include a cost breakdown 
that utilizes the rates contained in the Agreement and the date by which the Professional 
shall complete the subject Services for NBU.  
 

5. The Professional shall proceed with the Services described in the Quote upon NBU’s 
written acceptance of the Quote, which shall be communicated to the Professional by NBU 
in writing or by email. 
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6. Upon completion of all required appraisal tasks, the Professional shall complete an 

appraisal report in compliance with the Uniform Standards of Professional Appraisal 
Practice and submit the preliminary report to the NBU real estate services department by 
email.  
 

7. The report shall be subject to NBU’s reasonable acceptance.  NBU shall review the 
preliminary report. If the report is acceptable, NBU shall request finalization of the report 
within five (5) working days from the date of NBU acceptance. 
 

8. The Professional’s delivery of the finalized report shall be submitted via email. The receipt 
of the finalized report by NBU shall constitute completion of the Services for a specific 
order.  

 

If no other deadline is specified in the Quote, the Professional shall submit completed reports no 
later than forty-five (45) calendar days from the date the Quote for the subject Services is accepted 
by NBU. The Professional shall communicate in writing any perceived conflicts with deadlines 
prior to accepting and performing the Services.  

Unless otherwise specified by NBU, the Professional shall keep a record copy of each final 
appraisal report for ten (10) years. 

 

Appraiser’s Task Matrix  

 
Task 
No. 

Task Description Task Purpose 

   
1 Receive Acceptance of 

Quote from NBU 
Authorizes the work to begin an appraisal 

2 Review plat  maps, 
parcel sketches, and 
other data associated   
with the subject 
property or parcel 

Identify the relevant characteristics and attributes of the 
property being appraised 

3 Contact property owner 
and view subject 
property 

Gives the property owner the opportunity to accompany 
the appraiser when the property is viewed.  If a 
property owner does not respond, then the property 
shall be valued using aerial imagery and viewing the 
property through public thoroughfares 

4 Determine the Scope of 
Work 

Determines the type and extent of research 
and analysis required for the appraisal 

5 Gather the appropriate 
market data including 
comparable sales, 

Collect all necessary  market data for credible 
assignment results 
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construction costs, 
depreciation, 
comparable rentals, 
operating   expenses, 
and capitalization rates 

6 Confirm the comparable 
data with Multiple 
Listing Service 
(“MLS”), local real 
estate agents, buyers, 
sellers, other appraisers, 
and public records, and 
through field viewings 

Verify all    information necessary for credible 
assignment results 

 
7 

 
Apply the Cost, Sales 
Comparison, and 
Income Capitalization 
approaches, as 
applicable, to arrive at 
an opinion of the 
market for the subject 
property.   For a partial 
acquisition,  appraiser 
shall value the whole  
property, the part to be 
acquired, and the 
remainder before and 
after the acquisition in 
order to arrive at an 
opinion of the total 
compensation due to 
the property owner 

 
Analyze all appropriate approaches necessary to indicate 
a value conclusion. The steps for a partial acquisition 
are necessary to comply with the laws of Texas 

8 In the case of a partial 
acquisition, the property 
shall be thoroughly 
investigated in order to 
determine whether 
there are improvements 
within the acquisition, 
whether there are any 
costs to cure due to the 
owner as a result of 
the acquisition, and to 
determine whether 
there are any damages 
to the remainder 
property resulting from 
the acquisition 

To determine any special benefits and/or damages to 
the remainder property in accordance with the laws of 
Texas 

 
9 

The appraisal shall be 
prepared in Accordance 

To meet the requirements of the appraisal development 
process in order to produce a credible appraisal 
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with Standard of the 
Uniform Standards of 
Professional Appraisal 
Practice (USPAP), as 
promulgated by the 
Appraisal Standards 
Board of the Appraisal 
Foundation, the Code of 
Professional Ethics and 
Standards of 
Professional Appraisal 
Practice of the 
Appraisal Institute, and 
all applicable federal, 
state, and local laws 

 
 
 
 
 
                                   
 
 
                                  

10 The appraisal shall be 
conveyed in an appraisal   
report that conforms 
with Standard Rule 2-
2(a) of USPAP 

To communicate the analysis, opinion and conclusion 
in a manner that is not misleading 

11 Transmit Final Report 
to NBU 

Completes NBU order for an appraisal 
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Exhibit B 

 
Compensation 

 
The Professional shall provide pricing for each appraisal order.  In the case of an order for multiple 
appraisals, the Professional shall provide a breakdown for each parcel that needs an appraisal.  
NBU has allocated a not to exceed amount of $100,000 per year for the Services under this 
Agreement and a total not to exceed amount of $500,000 for the duration of the Agreement.    
 

APPRAISAL SERVICES 
TITLE HOURLY RATE 
Principal Appraiser $300 
Appraiser Associate $200 
Review Appraiser $250 
Research/Mapping $150 
Administrative Assistant $100 
  

CONDEMNATION SUPPORT SERVICES 
TITLE HOURLY RATE 
Principal Appraiser $350 
Appraiser Associate $200 
Review Appraiser $250 
Research/Mapping $150 
Administrative Assistant $100 
  

EXPERT WITNESS 
TITLE  HOURLY RATE 
Principal Appraiser $350 
Appraiser Associate $200 
Review Appraiser $250 
Research/Mapping $150 
Administrative Assistant $100 

 
 
 
 
 

408

Item 18.



Page 1 of 23 
Effective 09.01.2023 

PROFESSIONAL SERVICES AGREEMENT 

 
This PROFESSIONAL SERVICES AGREEMENT (the “Agreement”) is made and entered by and 
between NEW BRAUNFELS UTILITIES, a Texas municipally owned utility (“NBU”), and LOWERY 
PROPERTY ADVISORS, LLC, a Texas limited liability company (the “Professional”).  For good 
and valuable consideration, the receipt and sufficiency of which is acknowledged, the parties agree 
as follows: 
 
 
Section 1. Term of Agreement.   
 
This Agreement will be effective on the latest date subscribed below (the “Effective Date”) and 
will remain in full force and effect for a period of one (1) year  July 1, 2024 to June 30, 2025 (the 
“Initial Term”), unless terminated as otherwise provided pursuant to the terms and conditions of 
this Agreement.  After the expiration of the Initial Term, this Agreement shall automatically renew 
for four (4) successive one-year terms (each, a “Renewal Term”), unless either party provides 
written notice of its intent to terminate the Agreement to the other party at least thirty (30) days 
prior to the expiration of any term.  The Initial Term and any Renewal Term(s) are collectively 
referred to herein as the “Term.”  Upon renewal, the terms and conditions of this Agreement will 
remain in full force and effect.  In no event will the contract Terms extend beyond June 30, 2029. 
 
Section 2.  Scope of Services. 
 
(A) The Professional shall perform the services described in Exhibit A (the “Services”) within 
the timeframe specified therein. The time limits for the Services stated in Exhibit A are of the 
essence of the Agreement. By executing this Agreement, the Professional confirms that the 
timeframe in Exhibit A is a reasonable period for performing the Services. The scope of work 
described in the Services constitutes the “Project.” 
 
(B) The quality of Services provided hereunder shall be of the level of professional quality 
performed by professionals regularly rendering this type of service. 

 
(C) The Professional shall perform the Services in compliance with all statutory, regulatory, 
and contractual requirements now or hereafter in effect as may be applicable to the rights and 
obligations set forth in the Agreement. 

 
(D) The Professional may rely upon the accuracy of reports and surveys provided to it by NBU 
except when defects should have been apparent to a reasonably competent professional or when it 
has actual notice of any defects in the reports and surveys. 
 
Section 3.  Compensation. 
 
(A) Amount.  The Professional shall be paid the amount set forth in Exhibit B as described 
herein. 
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(B) Billing Period.  NBU shall pay the Professional within thirty (30) days after receipt and 
approval of invoices and based upon work satisfactorily performed and completed to date.  All 
invoices shall document and itemize all work completed to date.  Each invoice statement shall 
include a record of time expended and work performed in sufficient detail to justify payment.   In 
the event any uncontested portions of any invoice are not paid within thirty (30) days of receipt 
and approval of the Professional’s invoice, the Professional shall have the right to suspend work. 
 
(C) Reimbursable Expenses. Any and all reimbursable expenses related to the Project shall be 
described in the Services defined in Exhibit A and accounted for in the total compensation amount 
in Exhibit B.  If these items are not specifically accounted for in both Exhibit A and Exhibit B, 
NBU shall not be required to pay such amounts unless otherwise agreed to in writing by both 
parties or unless agreed to pursuant to Section 4 of this Agreement.   
 
Section 4.  Changes to the Project Work; Additional Work. 
 
(A)  Changes to Work.  The Professional shall make such revisions to any work that has been 
completed as are necessary to correct any errors or omissions as may appear in such work.  If NBU 
finds it necessary to make changes to previously satisfactorily completed work or parts thereof, 
the Professional shall make such revisions if requested and as directed by NBU and such services 
shall be considered as additional work and paid for as specified under the following paragraph. 
 
(B) Additional Work.  NBU retains the right to make changes to the Services at any time by a 
written contract amendment.  Work that is clearly not within the general description of the Services 
under this Agreement must be approved in writing by NBU by contract amendment before the 
additional work is undertaken by the Professional.  If the Professional is of the opinion that any 
work is beyond that contemplated in this Agreement and the Services described in Exhibit A and 
therefore constitutes additional work, the Professional shall promptly notify NBU of that opinion 
in writing.  If NBU agrees that such work does constitute additional work, then NBU and the 
Professional shall execute a contract amendment for the additional work and NBU shall 
compensate the Professional for the additional work on the same basis of the rates for the Services 
contained in Exhibit B.  If the changes deduct from the extent of the scope of work for the Services, 
the contract sum shall be adjusted accordingly.  All such changes shall be executed under the 
conditions of the original Agreement.  Any work undertaken by the Professional not previously 
approved as additional work shall be at risk of the Professional. 
 
Section 5.  Ownership of Documents.  Upon completion or termination of this Agreement, all 
documents prepared by the Professional or furnished to the Professional by NBU shall be delivered 
to and become the property of NBU.  All drawings, charts, calculations, plans, specifications and 
other data, including electronic files and raw data, prepared under or pursuant to this Agreement 
shall be made available, upon request, to NBU without restriction or limitation on the further use 
of such materials; however, such materials are not intended or represented to be suitable for reuse 
by NBU or others.  Any reuse of the materials related to the Services without prior verification or 
adaptation by the Professional for the specific purpose intended will be at NBU’s sole risk and 
without liability to the Professional.  Where applicable, the Professional shall retain all pre-existing 
proprietary rights in the materials provided to NBU but shall grant to NBU a non-exclusive, 
perpetual, royalty-free license to use such proprietary information solely for the purposes for which 
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the information was provided.  The Professional may, at the Professional’s expense, have copies 
made of the documents or any other data furnished to NBU under or pursuant to this Agreement. 
 
Section 6.  Personnel.  The Professional shall provide adequate, experienced personnel, 
capable of and devoted to the successful completion of the Services to be performed under this 
Agreement.  The Professional agrees that, upon commencement of the Services to be performed 
under this Agreement, key personnel will not be removed or replaced without prior written notice 
to NBU.  If key personnel are not available to perform the Services for a continuous period 
exceeding thirty (30) calendar days, or are expected to devote substantially less effort to the 
Services than initially anticipated, the Professional shall immediately notify NBU of same and 
shall replace such personnel with personnel possessing substantially equal ability and 
qualifications. 
 
Section 7. Licenses; Materials.    The Professional shall maintain in current status all federal, 
state, and local licenses and permits required for the Professional to perform the Services and 
operate its business.  NBU has no obligation to provide the Professional, its employees or 
subcontractors any business registrations or licenses required to perform the Services described in 
this Agreement.  NBU has no obligation to provide tools, equipment, or materials to the 
Professional. 
 
Section 8.   Standard of Care.   As required by Section 271.9041 of the Texas Local 
Government Code, as amended, all services provided under this Agreement will be performed 
with the professional skill and care ordinarily provided by competent appraisers under the same 
or similar circumstances and professional license. The Professional shall perform its services as 
expeditiously as is prudent considering the ordinary professional skill and care of a competent 
appraiser.   
 
Section 9.  Indemnification.   
 
(A) GENERAL.  TO THE EXTENT PERMITTED BY LAW, INCLUDING SECTION 271.9041 OF THE 
TEXAS LOCAL GOVERNMENT CODE, THE PROFESSIONAL SHALL INDEMNIFY AND HOLD 
HARMLESS NBU AND EACH BOARD MEMBER, OFFICER, EMPLOYEE, AGENT, AND 
REPRESENTATIVE THEREOF (NBU AND ANY SUCH PERSON BEING HEREIN CALLED AN 
“INDEMNIFIED PARTY”) FOR, FROM AND AGAINST ANY AND ALL LOSSES, CLAIMS, DAMAGES, 
LIABILITIES, COSTS AND EXPENSES (INCLUDING, BUT NOT LIMITED TO, REASONABLE 
ATTORNEYS’ FEES AND COURT COSTS) INCURRED BY ANY INDEMNIFIED PARTY WHICH ARE: 
 

i. DUE TO THE VIOLATION OF ANY ORDINANCE, REGULATION, STATUTE, OR OTHER 
LEGAL REQUIREMENT IN THE PERFORMANCE OF THIS AGREEMENT, BY THE 
PROFESSIONAL, ITS AGENT, EMPLOYEE, ANY CONSULTANT UNDER CONTRACT, OR 
ANY OTHER ENTITY OVER WHICH THE PROFESSIONAL EXERCISES CONTROL; 
 

ii. CAUSED BY OR RESULTING FROM ANY NEGLIGENT OR INTENTIONAL ACT OR 
OMISSION IN VIOLATION OF PROFESSIONAL’S STANDARD OF CARE, BY THE 
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PROFESSIONAL, ITS AGENT, ANY CONSULTANT UNDER CONTRACT, OR ANY OTHER 
ENTITY OVER WHICH THE PROFESSIONAL EXERCISES CONTROL; 
 

iii. CAUSED BY OR RESULTING FROM ANY CLAIM ASSERTING INFRINGEMENT OR 
ALLEGED INFRINGEMENT OF A PATENT, TRADEMARK, COPYRIGHT OR OTHER 
INTELLECTUAL PROPERTY RIGHT IN CONNECTION WITH THE INFORMATION 
FURNISHED BY OR THROUGH THE PROFESSIONAL, ITS AGENT, ANY CONSULTANT 
UNDER CONTRACT, OR ANY OTHER ENTITY OVER WHICH THE PROFESSIONAL 
EXERCISES CONTROL; 
 

iv. DUE TO THE FAILURE OF THE PROFESSIONAL, ITS AGENT, ANY CONSULTANT 
UNDER CONTRACT, OR ANY OTHER ENTITY OVER WHICH THE PROFESSIONAL 
EXERCISES CONTROL TO PAY THEIR CONSULTANTS OR SUBCONSULTANTS 
AMOUNTS DUE FOR SERVICES PROVIDED IN CONNECTION WITH THE PROJECT; OR 
 

v. OTHERWISE ARISING OUT OF OR RESULTING FROM THE PERFORMANCE OF THE 
SERVICES UNDER THIS AGREEMENT, INCLUDING SUCH CLAIMS, DAMAGES, LOSSES 
OR EXPENSES ATTRIBUTABLE TO BODILY INJURY, SICKNESS, DISEASE OR DEATH, 
OR TO INJURY TO OR DESTRUCTION OF TANGIBLE PROPERTY, INCLUDING LOSS OF 
USE RESULTING THEREFROM, BUT ONLY TO THE EXTENT SUCH CLAIMS, 
DAMAGES, LOSSES, COSTS AND EXPENSES ARE CAUSED BY OR RESULT FROM ANY 
NEGLIGENT OR INTENTIONAL ACTS OR OMISSIONS OF THE PROFESSIONAL, ITS 
AGENT, ANY CONSULTANT UNDER CONTRACT, OR ANY OTHER ENTITY OVER 
WHICH THE PROFESSIONAL EXERCISES CONTROL. 
 

(B) REIMBURSEMENT OF NBU’S FEES IN DEFENSE OF CLAIMS.  TO THE EXTENT NBU 
INCURS ATTORNEY’S FEES IN DEFENSE OF ANY CLAIM ASSERTED AGAINST NBU THAT ARISES OR 
RESULTS FROM THE ALLEGED ACTS OR OMISSIONS OF THE PROFESSIONAL DESCRIBED IN THIS 
SECTION, THE PROFESSIONAL SHALL REIMBURSE NBU ITS REASONABLE ATTORNEY’S FEES IN 
PROPORTION TO THE PROFESSIONAL’S LIABILITY FOUND AFTER A FINAL ADJUDICATION OF 
LIABILITY. 
 
The obligations of the Professional under this Section shall survive the termination of this 
Agreement. 
 
Section 10.  Insurance. 
 
(A) General.  

 
i. Insurer Qualifications.  Without limiting any obligations or liabilities of the 

Professional, the Professional shall purchase and maintain, at its own expense, 
hereinafter stipulated minimum insurance with insurance companies authorized to 
do business in the State of Texas with an A.M. Best, Inc. rating of A- VII or above 
with policies and forms satisfactory to NBU.  Failure to maintain insurance as 
specified herein may result in termination of this Agreement at NBU’s option. 
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ii. No Representation of Coverage Adequacy.  By requiring insurance, NBU does not 

represent that coverage and limits will be adequate to protect the Professional.  
NBU reserves the right to review any and all of the insurance policies and/or 
endorsements cited in this Agreement, but has no obligation to do so.  Failure to 
demand such evidence of full compliance with the insurance requirements set forth 
in this Agreement or failure to identify any insurance deficiency will not relieve the 
Professional from, nor be construed or deemed a waiver of, its obligation to 
maintain the required insurance at all times during the performance of this 
Agreement. 

 
iii. Additional Insured.  All insurance coverage and self-insured retention or deductible 

portions, except Workers’ Compensation insurance and Professional Liability 
insurance, if applicable, shall name, to the fullest extent permitted by law for claims 
arising out of the performance of this Agreement, NBU, its agents, representatives, 
officers, directors, officials and employees as an Additional Insured (CG 2010 1001 
and CG 2037 1001 or an equivalent on the general liability policy) as specified 
under the respective coverage sections of this Agreement.  

 
iv. Coverage Term.  All insurance required herein shall be maintained in full force and 

effect until all the Services required to be performed under the terms of this 
Agreement are satisfactorily performed, completed and formally accepted by NBU, 
unless specified otherwise in this Agreement. 

 
v. Primary Insurance.  The Professional’s insurance shall be primary insurance with 

respect to performance of this Agreement and in the protection of NBU as an 
Additional Insured.  

 
vi. Claims Made.  In the event any insurance policies required by this Agreement are 

written on a “claims made” basis, coverage will extend, either by keeping coverage 
in force or purchasing an extended reporting option, for three years after the 
conclusion of the term of this Agreement.  Such continuing coverage will be 
evidenced by submission of annual certificates of insurance stating applicable 
coverage is in force and containing provisions as required herein for the three-year 
period.  

 
vii. Waiver.  All policies (except for Professional Liability, if applicable), including 

Workers’ Compensation insurance, will contain a waiver of rights of recovery 
(subrogation) against NBU, its agents, representatives, officials, officers and 
employees for any claims arising out of the Services performed by the Professional.  
The Professional shall arrange to have such subrogation waivers incorporated into 
each policy via formal written endorsement thereto.  

 
viii. Policy Deductibles and/or Self-Insured Retentions.  The policies set forth in these 

requirements may provide coverage that contains deductibles or self-insured 
retention amounts.  Such deductibles or self-insured retention shall not be 
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applicable with respect to the policy limits provided to NBU. The Professional shall 
be solely responsible for any such deductible or self-insured retention amount.  

 
ix. Use of Subcontractors.  The Professional shall not use subcontractors for all or any 

work under this Agreement without the prior written consent of NBU in its sole 
discretion. If any work under this Agreement is subcontracted in any way, the 
Professional shall execute written agreements with its subcontractors containing the 
indemnification provisions set forth in this Agreement and insurance requirements 
set forth herein protecting NBU and the Professional.  The Professional shall be 
responsible for executing any agreements with its subcontractors and obtaining 
certificates of insurance verifying the insurance requirements.  

 
x. Evidence of Insurance.  Prior to the Effective Date of this Agreement, the 

Professional shall provide suitable evidence of insurance to NBU, which confirms 
that all required insurance policies are in full force and effect.  Evidence of 
insurance shall be in a form acceptable to NBU  Confidential information such as 
the policy premium may be redacted from the documents evidencing each insurance 
policy, provided that such redactions do not alter any of the information required 
by this Agreement.  NBU will rely upon the requested information, including, but 
not limited to, certificates of insurance, endorsements, schedule of forms and 
endorsements, or other policy language as evidence of coverage but such 
acceptance and reliance will not waive or alter in any way the insurance 
requirements or obligations of this Agreement.  If any of the policies required by 
this Agreement expire during the life of this Agreement, it will be the Professional’s 
responsibility to forward renewal certificates and evidence of insurance to NBU 
five (5) days prior to the expiration date.   
  

(B) Required Insurance Coverage. Any of the coverage set forth below may be waived by NBU 
in its sole discretion, but any such waiver must be signed by an authorized representative of NBU 
on or before the Effective Date of this Agreement. 

 
i. Commercial General Liability.  The Professional shall maintain “occurrence” form 

Commercial General Liability insurance with an unimpaired limit of not less than 
$1,000,000 for each occurrence and a $2,000,000 General Aggregate Limit.  The 
policy shall cover liability arising from premises, operations, independent 
contractors, products, completed operations, personal injury, and property damage.  
The definition of insured contract cannot have any modifications as outlined in the 
ISO policy form CG 0001 0413.  Third party action over coverage must not be 
specifically excluded. To the fullest extent allowed by law, for claims arising out 
of the performance of this Agreement, NBU, its agents, representatives, officers, 
officials and employees shall be cited as an Additional Insured.  If any Excess 
insurance is utilized to fulfill the requirements of this subsection, such Excess 
insurance shall be “follow form” equal or broader in coverage scope than 
underlying insurance.  
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ii. Auto Liability.  The Professional shall maintain Automobile Liability insurance 
with a limit of $1,000,000 combined single limit on the Professional’s owned or 
hired and non-owned vehicles, as applicable, assigned to or used in the performance 
of the Services by the Professional under this Agreement.  To the fullest extent 
allowed by law, for claims arising out of the performance of this Agreement, NBU, 
its agents, representatives, officers, directors, officials and employees shall be cited 
as an Additional Insured.  If any Excess insurance is utilized to fulfill the 
requirements of this subsection, such Excess insurance shall be “follow form” equal 
or broader in coverage scope than underlying insurance.  
 

iii. Professional Liability.  The Professional shall maintain Professional Liability 
insurance covering negligent errors and omissions arising out of the Services 
performed by the Professional, or anyone employed by the Professional, or anyone 
for whose negligent acts, mistakes, errors and omissions the Professional is legally 
liable, with an unimpaired liability insurance limit of $1,000,000 each claim and 
$2,000,000 annual aggregate.  In the event the Professional Liability insurance 
policy is written on a “claims made” basis, coverage shall extend for three years 
after the conclusion of the term of this Agreement, and the Professional shall be 
required to submit certificates of insurance and other requested information 
evidencing proper coverage is in effect as required above.  Confidential information 
such as the policy premium or proprietary information may be redacted from the 
insurance information requested, provided that such redactions do not alter any of 
the information required by this Agreement.  

 
iv. Workers’ Compensation and Employer’s Liability Insurance.  The Professional 

shall maintain Workers’ Compensation insurance to cover the Professional’s 
employees engaged in the performance of the Services under this Agreement and 
shall also maintain Employers Liability Insurance of not less than $1,000,000 for 
each accident, $1,000,000 disease for each employee and $1,000,000 disease policy 
limit.  

 
(C) Cancellation and Expiration Notice.  Insurance required herein shall not expire, be 
canceled, or be materially changed without thirty (30) days’ prior written notice to NBU.  
 
Section 11.  Termination. 
 
(A) For NBU’s Convenience.  This Agreement is for the convenience of NBU and, as such, 
may be terminated by NBU for any reason upon thirty (30) days’ written notice by NBU to the 
Professional.  Upon termination for convenience, the Professional will be paid for the Services 
performed to the termination date less any offsets to which NBU may be entitled under the terms 
of this Agreement. By written notice to NBU, the Professional may suspend work if the 
Professional reasonably determines that working conditions at the site (outside the Professional’s 
control) are unsafe, or in violation of applicable laws, or in the event NBU has not made timely 
payment in accordance with this Agreement, or for other circumstances not caused by the 
Professional that are materially interfering with the normal progress of the work.  The 
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Professional’s suspension of work hereunder shall be without prejudice to any other remedy of 
the Professional at law or equity. 
 
(B) For Cause.  If either party violates any provision or fails to perform any obligation of this 
Agreement and such party fails to cure its nonperformance within thirty (30) days after written 
notice of nonperformance is given by the non-defaulting party, such party will be in default.  In 
the event of such default, the non-defaulting party may terminate this Agreement immediately for 
cause and will have all remedies that are available to it at law or in equity including, without 
limitation, the remedy of specific performance. If the nature of the defaulting party’s 
nonperformance is such that it cannot reasonably be cured within thirty (30) days, then the 
defaulting party will have such additional period of time as may be reasonably necessary under 
the circumstances, provided the defaulting party immediately (i) provides written notice to the 
non-defaulting party and (ii) commences to cure its nonperformance and thereafter diligently 
continues to completion the cure of its nonperformance.  In no event will any such cure period 
exceed ninety (90) days.  Only one notice of nonperformance will be required during the term of 
this Agreement and in the event of a second breach or violation, the nondefaulting party may 
immediately terminate this Agreement without notice to the defaulting party.  In the event of any 
termination for cause by NBU, payment will be made by NBU to the Professional for the 
undisputed portion of its fee due as of the termination date less any offsets to which NBU may be 
entitled under the terms of this Agreement.  
 
(C) Non-Collusion.  The Professional represents and warrants that the Professional has not 
given, made, promised or paid, nor offered to give, make, promise or pay any gift, bonus, 
commission, money or other consideration to any person as an inducement to or in order to obtain 
the work to be provided to NBU under this Agreement.  If NBU determines that the Professional 
gave, made, promised, paid or offered any gift, bonus, commission, money, or other consideration 
to NBU or any of its officers, agents, or employees to secure this Agreement, NBU may elect to 
cancel this Agreement by written notice to the Professional. The Professional further agrees that 
the Professional shall not accept any gift, bonus, commission, money, or other consideration from 
any person (other than from NBU pursuant to this Agreement) for any of the Services performed 
by the Professional under or related to this Agreement.  If any such gift, bonus, commission, 
money, or other consideration is received by or offered to the Professional, the Professional shall 
immediately report that fact to NBU and, NBU, at its sole option, may elect to cancel this 
Agreement by written notice to the Professional. 
 
(D) Agreement Subject to Appropriation.  This Agreement is subject to appropriation of funds.  
The provisions of this Agreement for payment of funds by NBU shall be effective when funds are 
appropriated for purposes of this Agreement and are actually available for payment.  NBU shall 
be the sole judge and authority in determining the availability of funds under this Agreement and 
NBU shall keep the Professional fully informed as to the availability of funds for the Agreement.  
The obligation of NBU to make any payment pursuant to this Agreement is a current expense of 
NBU, payable exclusively from such annual appropriations, and is not a general obligation or 
indebtedness of NBU.  If sufficient funds are not appropriated to pay the amounts as set forth in 
this Agreement during any immediately succeeding fiscal year, this Agreement shall terminate at 
the end of the then-current fiscal year and NBU and the Professional shall be relieved of any 
subsequent obligation under this Agreement.  
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Section 12. Miscellaneous.   
 
(A)  Independent Contractor.  The Professional acknowledges that the Professional is an 
independent contractor of NBU and is not an employee, agent, official or representative of NBU.  
The Professional shall not represent, either expressly or through implication, that the Professional 
is an employee, agent, official or representative of NBU.  Income taxes, self-employment taxes, 
social security taxes and the like shall be the sole responsibility of the Professional. 
 
(B) Governing Law; Venue.  This Agreement and all of the transactions contemplated herein 
shall be governed by and construed in accordance with the laws of the State of Texas.  The 
provisions and obligations of this Agreement are performable in Comal County, Texas such that 
exclusive venue for any action arising out of this Agreement shall be in Comal County, Texas. 

 
(C) Compliance with Laws.  The Professional shall comply with all federal, state and local 
laws, statutes, ordinances, rules and regulations, and the orders and decrees of any courts, 
administrative, or regulatory bodies in any matter affecting the performance of this Agreement, 
including, without limitation, worker’s compensation laws, minimum and maximum salary and 
wage statutes and regulations, and licensing laws and regulations.  When required, the Professional 
shall furnish satisfactory proof of compliance to NBU. 
 
(D) Amendments.  This Agreement may only be amended, modified, or supplemented by a 
written amendment signed by persons duly authorized to enter into contracts on behalf of NBU 
and the Professional. 

 
(E) Provisions Required by Law.  Each and every provision of law and any clause required by 
law to be in the Agreement shall be read and enforced as though it were included herein and, if 
through mistake or otherwise any such provision is not inserted, or is not correctly inserted, then 
upon the application of either party, the Agreement shall promptly be physically amended to make 
such insertion or correction. 

 
(F) Severability.  If any term or provision of this Agreement is held to be invalid, illegal, or 
unenforceable in any respect under applicable law, the legality, validity or enforceability of the 
remaining terms or provisions of this Agreement shall not be affected thereby, and this Agreement 
shall be construed as if such invalid, illegal, or unenforceable provision had never been contained 
herein. 
 
(G) Entire Agreement; Interpretation; Parol Evidence.  This Agreement and the related Exhibits 
constitute the entire agreement of the parties with respect to the subject matter, and all previous 
agreements, whether oral or written, entered into prior to this Agreement are hereby revoked and 
superseded thereby.  No representations, inducements or oral agreements have been made by any 
of the parties except as expressly set forth in this Agreement.  This Agreement shall be construed 
and interpreted according to its plain meaning, and no presumption shall be deemed to apply in 
favor of, or against the party drafting the Agreement.   
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(H) No Assignment.  Neither party shall have the right to assign that party’s interest in this 
Agreement without the prior written consent of the other party.  Any purported assignment in 
violation of this Section shall be null and void.   

 
(I) Subcontractors. The Professional shall not transfer any portion of the work related to the 
Services under this Agreement to any subcontractor without the prior written consent of NBU, 
which consent shall not be unreasonably withheld.  The approval or acquiescence of NBU in the 
subletting of any work shall not relieve the Professional of any responsibility for work done by 
such subcontractor.  Failure to pay subcontractors in a timely manner pursuant to any subcontract 
shall be a material breach of this Agreement by the Professional. 

 
(J) Waiver. No waiver by any party of any of the provisions of this Agreement shall be 
effective unless explicitly set forth in writing and signed by the party so waiving.  No waiver of 
any breach or violation of any term of this Agreement shall be deemed or construed to constitute 
a waiver of any other breach or violation, whether concurrent or subsequent, and whether of the 
same or of a different type of breach or violation.  No failure to exercise, or delay in exercising, 
any right, remedy, power, or privilege arising from this Agreement shall operate or be construed 
as a waiver thereof; nor shall any single or partial exercise of any right, remedy, power, or privilege 
hereunder preclude any other or further exercise thereof or the exercise of any other right, remedy, 
power, or privilege. 

 
(K) Attorneys’ Fees.  In the event either party brings any action for any relief, declaratory or 
otherwise, arising out of this Agreement or on account of any breach or default hereof, the 
prevailing party will be entitled to receive from the other party reasonable attorneys’ fees and 
reasonable costs and expenses, which will be deemed to have accrued on the commencement of 
such action.  

 
(L) Liens.  All materials or services provided under this Agreement shall be free of all liens 
and, if NBU requests, a formal release of all liens shall be delivered to NBU. 
 
(M) Offset.  

 
i. Offset for Damages.  In addition to all other remedies at law or equity, NBU may 

offset from any money due to the Professional any amount the Professional owes 
to NBU for damages resulting from breach or deficiencies in performance or breach 
of any obligation under this Agreement, including but not limited to all costs, 
expenses, fines, fees, and charges associated with obtaining performance from 
alternative sources, shipping, handling, materials, equipment rental, travel expenses 
and associated costs. 
 

ii. Offset for Delinquent Fees or Taxes.  NBU may offset from any money due to the 
Professional any amount the Professional owes to NBU for delinquent fees, 
including any interest or penalties.  
 

(N) Notices.    Any notice or other communication required or permitted to be given under this 
Agreement shall be in writing and shall be deemed to have been duly given if (i) delivered to the 
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party at the address set forth below, (ii) deposited in the U.S. Mail, registered or certified, return 
receipt requested, to the address set forth below, or (iii) given to a recognized and reputable 
overnight delivery service, to the address set forth below:  

 
If to NBU:   
 
New Braunfels Utilities 
Attn: Real Estate Manager 
355 FM 306  
New Braunfels, TX 78130 
 
With copy to:    
 
Purchasing Manager 
New Braunfels Utilities 
355 FM 306 
New Braunfels, TX 78130 
 
If to the Professional:  
 
Lowery Property Advisors, LLC 
105 Decker Ct. 
Suite 1000 
Irving, TX 75062 
 

or at such other address, and to the attention of such other person or officer, as any party may 
designate by providing thirty (30) days’ prior written notice of such change to the other party in 
the manner set forth in this Section.  Notices shall be deemed received (i) when delivered to the 
party, (ii) three business days after being placed in the U.S. Mail, properly addressed, with 
sufficient postage or (iii) the following business day after being given to a recognized overnight 
delivery service, with the person giving the notice paying all required charges and instructing the 
delivery service to deliver on the following business day.  If a copy of a notice is also given to a 
party’s counsel or other recipient, the provisions above governing the date on which a notice is 
deemed to have been received by a party shall mean and refer to the date on which the party, and 
not its counsel or other recipient to which a copy of the notice may be sent, is deemed to have 
received the notice.  
 
(O) Confidentiality of Records.  The Professional shall establish and maintain procedures and 
controls that are acceptable to NBU for the purpose of ensuring that information contained in its 
records or obtained from NBU or from others in carrying out the Professional’s obligations under 
this Agreement shall not be used or disclosed by it, its agents, officers, or employees, except as 
required to perform the Professional’s duties under this Agreement.  Persons requesting such 
information should be referred to NBU.  The Professional also agrees that any information 
pertaining to individual persons shall not be divulged other than to employees or officers of the 
Professional as needed for the performance of duties under this Agreement.  
 

419

Item 18.



Page 12 of 23 
 

(P) Right to Audit.  NBU shall have the right to examine and audit the books and records of 
the Professional with regard to the Services, or any subsequent changes, at any reasonable time. 
Such books and records shall be maintained in accordance with generally accepted principles of 
accounting and shall be adequate to enable determination of: (1) the substantiation and accuracy 
of any payments required to be made under this Agreement; and (2) compliance with the provisions 
of this Agreement. 
 
(Q) Paragraph Headings; Construction. The paragraph headings contained in this Agreement 
are for convenience only and shall in no way enlarge or limit the scope or meaning of the various 
and several paragraphs hereof.  Both parties have participated in the negotiation and preparation 
of this Agreement and this Agreement shall not be construed either more or less strongly against 
or for either party. 

 
(R) Binding Effect. Except as limited herein, the terms and provisions of this Agreement shall 
be binding upon and inure to the benefit of the parties hereto and their respective heirs, devisees, 
personal and legal representatives, successors and assigns. 

 
(S) Gender.  Within this Agreement, words of any gender shall be held and construed to include 
any other gender, and words in the singular number shall be held and construed to include the 
plural, unless the context otherwise requires. 

 
(T) Multiple Counterparts.  This Agreement may be executed in multiple counterparts, each of 
which shall be deemed an original, and all of which shall constitute but one and the same 
instrument. 

 
(U) Exhibits.  Except as specified in Subsection (V) of this Section, all exhibits to this 
Agreement are incorporated herein by reference for all purposes wherever reference is made to the 
same. 
 
(V) Conflicting Terms.  In the case of any conflicts between the terms of this Agreement and 
the Exhibits, the statements in the body of this Agreement shall govern.   The Exhibits are intended 
to detail the technical scope of services, fee schedule, and the term of the contract only and shall 
not dictate Agreement terms. 
 
(W) Relationship of Parties.  Nothing contained in this Agreement shall be deemed or construed 
by the parties hereto or by any third party to create the relationship of principal and agent or of 
partnership or of joint venture or of any association whatsoever between the parties, it being 
expressly understood and agreed that no provision contained in this Agreement nor any act or acts 
of the parties hereto shall be deemed to create any relationship between the parties other than the 
relationship of  independent parties contracting with each other solely for the purpose of effecting 
the provisions of this Agreement. 

 
(X) No Third-Party Beneficiaries.  This Agreement is for the sole benefit of the parties hereto 
and their respective assigns and nothing herein, express or implied, is intended to or shall confer 
upon any other person or entity any legal or equitable right, benefit, or remedy of any nature 
whatsoever under or by reason of this Agreement.  
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(Y) Non-Exclusive Contract.  This Agreement is entered into with the understanding and 
agreement that it is for the sole convenience of NBU.  NBU reserves the right to obtain like goods 
and services from another source when necessary. 
 
Section 13.  Force Majeure.  If the performance of any covenant or obligation to be performed 
hereunder by any party is delayed as a result of circumstances that are beyond the reasonable 
control of such party (which circumstances may include, without limitation, acts of God, war, acts 
of civil disobedience, epidemic, pandemic, fire or other casualty, shortage of materials, adverse 
weather conditions (such as, by way of illustration and not of limitation, severe rain storms or 
below freezing temperatures, or tornados), labor action, strikes or similar acts, moratoriums or 
regulations or actions by governmental authorities), the time for such performance shall be 
extended by the amount of time of such delay, but no longer than the amount of time reasonably 
occasioned by the delay.  In no event will any delay or failure of performance caused by any force 
majeure condition extend this Agreement beyond its stated Term unless both parties agree in 
writing to such extension in an amendment to this Agreement. The party claiming delay of 
performance as a result of any of the foregoing force majeure events shall deliver written notice 
of the commencement of any such delay resulting from such force majeure event not later than 
seven (7) days after the claiming party becomes aware of the same, and if the claiming party fails 
to so notify the other party of the occurrence of a force majeure event causing such delay and the 
other party shall not otherwise be aware of such force majeure event, the claiming party shall not 
be entitled to avail itself of the provisions for the extension of performance contained in this 
subsection. 
 
Section 14.  Dispute Resolution.  In accordance with the provisions of Subchapter I, Chapter 271 
of the Texas Local Government Code, as amended, the parties agree that, prior to instituting any 
lawsuit or other proceeding arising from a dispute under this agreement, the parties shall first 
attempt to resolve the dispute by taking the steps described in this Section.  First, the dissatisfied 
party shall deliver to the other party a written notice substantially describing the nature of the 
dispute, which notice shall request a written response to be delivered to the dissatisfied party not 
less than five (5) days after receipt of the notice of dispute. Second, if the response does not 
reasonably resolve the dispute, in the opinion of the dissatisfied party, the dissatisfied party shall 
give five (5) days’ written notice to that effect to the other party whereupon each party shall appoint 
a person having authority over the activities of the respective parties who shall promptly meet, in 
person, in an effort to resolve the dispute.  Third, if those persons cannot or do not resolve the 
dispute, then the parties shall each appoint a person from the highest tier of managerial 
responsibility within each respective party, who shall then promptly meet, in person, in an effort 
to resolve the dispute. 
 
Section 15. Disclosure of Business Relationships/Affiliations; Conflict of Interest 
Questionnaire.    The Professional represents that it is in compliance with the applicable filing and 
disclosure requirements of Chapter 176 of the Texas Local Government Code, as amended. 
 
Section 16.  Information Technology 
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(A) Limited Access.  If necessary for the fulfillment of the Agreement, NBU may provide the 
Professional with non-exclusive, limited access to NBU’s information technology infrastructure.  
The Professional understands and agrees to abide by NBU policies, standards, regulations and 
restrictions regarding access and usage of NBU’s information technology infrastructure.  The 
Professional shall reasonably enforce such policies, standards, regulations and restrictions with all 
the Professional’s employees, agents or any tier of subcontractor granted access in the performance 
of this Agreement, and shall be granted and authorize only such access as may be necessary for 
the purpose of fulfilling the requirements of the Agreement.  The Professional’s employees, agents 
and subcontractors must receive prior, written approval from NBU before being granted access to 
NBU’s information technology infrastructure and data and NBU, in its sole determination, shall 
determine accessibility and limitations thereto.  The Professional agrees that the requirements of 
this Section shall be incorporated into all subcontractor agreements entered into by the 
Professional.  It is further agreed that a violation of this Section shall be deemed to cause 
irreparable harm that justifies injunctive relief in court.  A violation of this Section may result in 
immediate termination of this Agreement without notice.  
 
(B) Data Confidentiality.  All data, regardless of form, including originals, images and 
reproductions, prepared by, obtained by or transmitted to the Professional in connection with this 
Agreement is confidential, proprietary information owned by NBU.  Except as specifically 
provided in this Agreement, the Professional shall not intentionally disclose data generated in the 
performance of the Services to any third party without the prior, written consent of NBU. 

 
(C) Data Security.  Personal identifying information, financial account information, or 
restricted NBU information, whether electronic format or hard copy, is confidential and must be 
secured and protected at all times to avoid unauthorized access.  At a minimum, the Professional 
must encrypt or password-protect electronic files.  This includes data saved to laptop computers, 
computerized devices or removable storage devices.   

 
(D) Compromised Security.  In the event that data collected or obtained by the Professional in 
connection with this Agreement is believed to have been compromised or in the event of a Security 
Incident, as defined by Section 2054.603 of the Texas Government Code, the Professional shall 
notify NBU within twenty-four (24) hours of discovery of such compromise or Security Incident.  
TO THE EXTENT PERMITTED BY SECTION 271.9041 OF THE TEXAS LOCAL GOVERNMENT CODE, 
AS AMENDED, THE PROFESSIONAL SHALL INDEMNIFY AND HOLD NBU HARMLESS FROM ANY 
CLAIMS RESULTING FROM AN ACT OF NEGLIGENCE, INTENTIONAL TORT, INTELLECTUAL 
PROPERTY INFRINGEMENT, OR FAILURE TO PAY A SUBCONTRACTOR OR SUPPLIER COMMITTED 
IN CONNECTION WITH THE PERFORMANCE OF THIS AGREEMENT BY THE PROFESSIONAL, ITS 
OFFICERS, EMPLOYEES, CONSULTANTS, AGENTS, ANY TIER OF SUBCONTRACTOR, OR ANY ENTITY 
OVER WHICH THE PROFESSIONAL EXERCISES CONTROL. 

 
(E) Survival.  The obligations of the Professional under this Section shall survive the 
termination of this Agreement. 

 
Section 17. Prohibition on Contracts with Companies Boycotting Israel.     The Professional 
hereby verifies that it and its parent company, wholly-or majority owned subsidiaries, and other 
affiliates, if any, does not boycott Israel and, to the extent this Agreement is a contract for goods 
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or services, will not boycott Israel during the term of this Agreement as described in Chapter 2271 
of the Texas Government Code, as amended.  The foregoing verification is made solely to comply 
with Section 2271.002 of the Texas Government Code, as amended, and to the extent such Section 
does not contravene applicable federal and State law.  As used in the foregoing verification, 
“boycott Israel” means refusing to deal with, terminating business activities with, or otherwise 
taking any action that is intended to penalize, inflict economic harm on, or limit commercial 
relations specifically with Israel, or with a person or entity doing business in Israel or in an Israeli-
controlled territory, but does not include an action made for ordinary business purposes.  The 
Professional understands “affiliate” to mean an entity that controls, is controlled by, or is under 
common control with the Professional and exists to make a profit. 
 
Section 18.  Contracts with Companies Engaged in Business with Iran, Sudan or Foreign 
Terrorist Organizations Prohibited.  The Professional represents that neither it nor any of its parent 
company, wholly-or majority-owned subsidiaries, and other affiliates is a company identified on 
a list prepared and maintained by the Texas Comptroller of Public Accounts under Section 
2252.153 or Section 2270.0201, Texas Government Code, as amended, and posted on any of the 
following pages of such officer’s internet website:  

https://comptroller.texas.gov/purchasing/docs/sudan-list.pdf,  
https://comptroller.texas.gov/purchasing/docs/iran-list.pdf, or 
https://comptroller.texas.gov/purchasing/docs/fto-list.pdf.  

The foregoing representation is made solely to comply with Section 2252.152, Texas Government 
Code, as amended, and to the extent such Section does not contravene applicable federal or State 
law and excludes the Professional and each of its parent company, wholly-or majority-owned 
subsidiaries, and other affiliates, if any, that the United States government has affirmatively 
declared to be excluded from its federal sanctions regime relating to Sudan or Iran or any federal 
sanctions regime relating to a foreign terrorist organization.  The Professional understands 
“affiliate” to mean an entity that controls, is controlled by, or is under common control with the 
Professional and exists to make a profit. 

Section 19. Prohibition on Contracts with Companies in China, Iran, North Korea, or Russia.  
If the Professional is granted direct or remote access to or control of critical infrastructure in the 
State of Texas under this Agreement, the Professional represents the following: 

 
(A) it is not owned by or the majority of stock or other ownership interest in the Professional 

is not held or controlled by:  
 

i. individuals who are citizens of China, Iran, North Korea, Russia, or a country 
designated by the Governor of Texas as a threat to critical infrastructure under Section 
2275.0103 of the Texas Government Code, as amended (“designated country”); or  
 

ii. a company or other entity, including a governmental entity, that is owned or controlled 
by citizens of or is directly controlled by the government of China, Iran, North Korea, 
Russia, or a designated country; or  

 
(B) it is not headquartered in China, Iran, North Korea, Russia, or a designated country. 
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The foregoing representation is made solely to comply with Chapter 2275 of the Texas 
Government Code, as amended, and to the extent such Section does not contravene applicable 
federal or State law.  As used in the foregoing verification, “critical infrastructure” means a 
communication infrastructure system, cybersecurity system, electric grid, hazardous waste 
treatment system, or water treatment facility.  “Affiliate,” with respect to a company entering into 
an agreement in which the critical infrastructure is electric grid equipment, has the meaning 
assigned by the protocols of the independent organization certified under Section 39.151, Utilities 
Code, for the ERCOT power region. 
 
Section 20.  Prohibition on Contracts with Companies Boycotting Energy Companies. The 
Professional hereby verifies that it and its parent company, wholly-or majority owned subsidiaries, 
and other affiliates, if any, do not boycott energy companies and, to the extent this Agreement is a 
contract for goods or services, will not boycott energy companies during the term of this 
Agreement as described in Chapter 2276 of the Texas Government Code, as amended.   
 
The foregoing verification is made solely to comply with Section 2276.002 of the Texas 
Government Code, as amended, and to the extent such Section does not contravene applicable 
federal and State law.  As used in the foregoing verification, “boycott energy companies” has the 
meaning used in Section 809.001 of the Texas Government Code, as amended. The Professional 
understands “affiliate” to mean an entity that controls, is controlled by, or is under common control 
with the Professional and exists to make a profit. 

Section 21.  Prohibition on Contracts with Companies that Discriminate Against Firearm and 
Ammunition Industries.  The Professional hereby verifies that it and its parent company, wholly-
or majority owned subsidiaries, and other affiliates, if any, do not have a practice, policy, guidance, 
or directive that discriminates against a firearm entity or firearm trade association and, to the extent 
this Agreement is a contract for goods or services, will not discriminate against a firearm entity or 
firearm trade association during the term of this Agreement as described in Chapter 2274 of the 
Texas Government Code, as amended.    
 
The foregoing verification is made solely to comply with Section 2274.002 of the Texas 
Government Code, as amended, and to the extent such Section does not contravene applicable 
federal and State law.  As used in the foregoing verification, “discriminate against a firearm entity 
or firearm trade association” has the meaning used in Section 2274.001(3) of the Texas 
Government Code, as amended. The Professional understands “affiliate” to mean an entity that 
controls, is controlled by, or is under common control with the Professional and exists to make a 
profit. 

Section 22.  Texas Public Information Act.  The Professional recognizes that NBU is subject to 
the disclosure requirements of the Texas Public Information Act (the “PIA”). As part of its 
obligations within this Agreement, the Professional agrees, at no additional cost to NBU, to 
cooperate with NBU for any particular needs or obligations arising out of the NBU’s obligations 
under the PIA. This acknowledgment and obligation are in addition to and complementary to the 
NBU’s audit rights in Section 12(P). 
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This provision applies if the Agreement has a stated expenditure of at least $1 million in public 
funds for the purchase of goods or services by NBU or results in the expenditure of at least $1 
million in public funds for the purchase of goods or services by NBU in a fiscal year of NBU.  
 
The Professional must (1) preserve all contracting information related to the Agreement as 
provided by the records retention requirements applicable to NBU for the duration of the 
Agreement; (2) promptly provide to NBU any contracting information related to the Agreement 
that is in the custody or possession of the Professional on request of NBU; and (3) on completion 
of the Agreement, either:  
 

(i) provide at no cost to NBU all contracting information related to the Agreement 
that is in the custody or possession of the Professional; or 
 

(ii) preserve the contracting information related to the Agreement as provided by the 
records retention requirements applicable to NBU. 

 
The requirements of Subchapter J, Chapter 552, Texas Government Code, may apply to this 
Agreement and the Professional agrees that the Agreement can be terminated if the Professional 
knowingly or intentionally fails to comply with a requirement of that subchapter. 
 
Section 23.  Electronic Signatures.  Pursuant to Chapter 322 of the Texas Business and Commerce 
Code, as amended, the parties agree to the use of electronic signatures herein and that the use of 
an electronic signature, whether digital or encrypted, is intended to have the same force and effect 
as a manual signature.  Electronic signature means any electronic sound, symbol or process 
attached to or logically associated with a record and executed and adopted by a party with the 
intent to sign such record, including facsimile or e-mail electronic signatures.  Each party further 
agrees that if it agrees to conduct a transaction by electronic means in this Agreement, it may refuse 
to conduct other transactions by electronic means and that such right may not be waived by this 
Agreement. 
 

(The remainder of this page intentionally left blank) 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on this the ___ day 
of _____________, 2024. 
 
NBU:  
        
NEW BRAUNFELS UTILITIES,       
a Texas municipally owned utility     
 
By:_______________________      
Name:   Ryan Kelso       
Title:     Chief Executive Officer       
 
 
PROFESSIONAL: 
 
LOWERY PROPERTY ADVISORS, LLC, 
a Texas limited liability company 
 
By:  _______________________ 
Name: _____________________ 
Title:   _____________________ 
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Exhibit A 
 

Services 
 

The Professional shall (i) perform real estate appraisal services for properties that NBU identifies 
and (ii) provide appraisal reports to document the findings in a format acceptable to NBU (the 
“Services”).   The Professional shall perform the Services as described in the Appraiser’s Task 
Matrix attached in this Exhibit.   

In addition to the Services, the Professional shall comply with the procedures described herein. 

1. An NBU real estate services department representative shall send an email request to the 
Professional for the Services. The following information shall be contained in the body of 
the email or in an attachment(s) to the email request:  
 

a. the legal description of the property to be appraised;  
b. any surveys in NBU’s possession of any subset or component of the property 

relevant to NBU’s request (example: a proposed easement);  
c. a brief synopsis of the basis for the request;  
d. details about specific items NBU shall consider in connection with its request for 

the Services (examples: damages to trees, crops, property improvements, etc.); and  
e. required completion dates, when a specific or expedited schedule is required. 

 
2. Within twenty-four (24) hours of the Professional’s receipt of an NBU email order, the 

Professional shall contact NBU to confirm all requirements of the order and to 
communicate any inability to meet the required completion date. If the Professional is not 
able to meet the required completion date, NBU reserves the right to cancel the order and 
place it with an alternative professional or negotiate a new completion date. 
 

3. The Professional shall be responsible for (i) notifying the property owner regarding the 
Services and (ii) securing any necessary access to the property in question prior to the 
performance of an appraisal. NBU shall provide property owner contact information if 
available and not identified as confidential.  In cases where NBU cannot provide this 
information, the Professional shall identify the owner and secure permission to access the 
property for the purposes of conducting the Services. If the Professional is unable to 
identify a property owner, the Professional shall contact NBU for direction regarding 
further action for the order. 
 

4. Within five (5) business days of receiving a request for the Services, the Professional shall 
compile a cost estimate for the Services requested (“Quote”) and submit the Quote to the 
NBU real estate services department by email. The Quote shall include a cost breakdown 
that utilizes the rates contained in the Agreement and the date by which the Professional 
shall complete the subject Services for NBU.  
 

5. The Professional shall proceed with the Services described in the Quote upon NBU’s 
written acceptance of the Quote, which shall be communicated to the Professional by NBU 
in writing or by email. 
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6. Upon completion of all required appraisal tasks, the Professional shall complete an 

appraisal report in compliance with the Uniform Standards of Professional Appraisal 
Practice and submit the preliminary report to the NBU real estate services department by 
email. 
 

7. The report shall be subject to NBU’s reasonable acceptance.  NBU shall review the 
preliminary report. If the report is acceptable, NBU shall request finalization of the report 
within five (5) working days from the date of NBU acceptance. 
 

8. The Professional’s delivery of the finalized report shall be submitted via email. The receipt 
of the finalized report by NBU shall constitute completion of the Services for a specific 
order.  

 

If no other deadline is specified in the Quote, the Professional shall submit completed reports no 
later than forty-five (45) calendar days from the date the Quote for the subject Services is accepted 
by NBU. The Professional shall communicate in writing any perceived conflicts with deadlines 
prior to accepting and performing the Services.  

Unless otherwise specified by NBU, the Professional shall keep a record copy of each final 
appraisal report for ten (10) years. 

 

Appraiser’s Task Matrix  

 
Task 
No. 

Task Description Task Purpose 

   
1 Receive Acceptance of 

Quote from NBU 
Authorizes the work to begin an appraisal 

2 Review plat  maps, 
parcel sketches, and 
other data associated   
with the subject 
property or parcel 

Identify the relevant characteristics and attributes of the 
property being appraised 

3 Contact property owner 
and view subject 
property 

Gives the property owner the opportunity to accompany 
the appraiser when the property is viewed.  If a 
property owner does not respond, then the property 
shall be valued using aerial imagery and viewing the 
property through public thoroughfares 

4 Determine the Scope of 
Work 

Determines the type and extent of research 
and analysis required for the appraisal 

5 Gather the appropriate 
market data including 
comparable sales, 

Collect all necessary  market data for credible 
assignment results 
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construction costs, 
depreciation, 
comparable rentals, 
operating   expenses, 
and capitalization rates 

6 Confirm the comparable 
data with Multiple 
Listing Service 
(“MLS”), local real 
estate agents, buyers, 
sellers, other appraisers, 
and public records, and 
through field viewings 

Verify  all information necessary for credible 
assignment results 

 
7 

 
Apply the Cost, Sales 
Comparison, and 
Income Capitalization 
approaches, as 
applicable, to arrive at 
an opinion of the 
market for the subject 
property.   For a partial 
acquisition,  appraiser 
shall value the whole  
property, the part to be 
acquired, and the 
remainder before and 
after the acquisition in 
order to arrive at an 
opinion of the total 
compensation due to 
the property owner 

 
Analyze all appropriate approaches necessary to indicate 
a value conclusion. The steps for a partial acquisition 
are necessary to comply with the laws of Texas 

8 In the case of a partial 
acquisition, the property 
shall be thoroughly 
investigated in order to 
determine whether 
there are improvements 
within the acquisition, 
whether there are any 
costs to cure due to the 
owner as a result of 
the acquisition, and to 
determine whether 
there are any damages 
to the remainder 
property resulting from 
the acquisition 

To determine any special benefits and/or damages to 
the remainder property in accordance with the laws of 
Texas 

 
9 

The appraisal shall be 
prepared in Accordance 

To meet the requirements of the appraisal development 
process in order to produce a credible appraisal 
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with Standard of the 
Uniform Standards of 
Professional Appraisal 
Practice (USPAP), as 
promulgated by the 
Appraisal Standards 
Board of the Appraisal 
Foundation, the Code of 
Professional Ethics and 
Standards of 
Professional Appraisal 
Practice of the 
Appraisal Institute, and 
all applicable federal, 
state, and local laws 

 
 
 
 
 
                                   
 
 
                                  

10 The appraisal shall be 
conveyed in an appraisal   
report that conforms 
with Standard Rule 2-
2(a) of USPAP 

To communicate the analysis, opinion and conclusion 
in a manner that is not misleading 

11 Transmit Final Report 
to NBU 

Completes NBU order for an appraisal 
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Exhibit B 

 
Compensation 

 
The Professional shall provide pricing for each appraisal order.  In the case of an order for multiple 
appraisals, the Professional shall provide a breakdown for each parcel that needs an appraisal.  
NBU has allocated a not to exceed amount of $100,000 per year for the Services under this 
Agreement and a total not to exceed amount of $500,000 for the duration of the Agreement.    
 

APPRAISAL SERVICES 
TITLE HOURLY RATE 
Principal Appraiser $250 
Appraiser Associate $250 
Review Appraiser $250 
Research/Mapping $150 
Administrative Assistant $150 
  

CONDEMNATION SUPPORT SERVICES 
TITLE HOURLY RATE 
Principal Appraiser $250 
Appraiser Associate $250 
Review Appraiser $250 
Research/Mapping $150 
Administrative Assistant $150 
  

EXPERT WITNESS 
TITLE  HOURLY RATE 
Principal Appraiser $250 
Appraiser Associate $250 
Review Appraiser $250 
Research/Mapping $150 
Administrative Assistant $150 
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Effective 09.01.2023 

PROFESSIONAL SERVICES AGREEMENT 

 

This PROFESSIONAL SERVICES AGREEMENT (the “Agreement”) is made and entered by and 

between NEW BRAUNFELS UTILITIES, a Texas municipally owned utility (“NBU”), and DUGGER 

GRAFE SWANSON, INC. DBA VALBRIDGE PROPERTY ADVISORS/SAN ANTONIO, INC., a Texas 

corporation (the “Professional”).  For good and valuable consideration, the receipt and sufficiency 

of which is acknowledged, the parties agree as follows: 

 

 

Section 1. Term of Agreement.   

 

This Agreement will be effective on the latest date subscribed below (the “Effective Date”) and 

will remain in full force and effect for a period of one (1) year from July 1, 2024, to June 30, 2025 

(the “Initial Term”), unless terminated as otherwise provided pursuant to the terms and conditions 

of this Agreement.  After the expiration of the Initial Term, this Agreement shall automatically 

renew for four (4) successive one-year terms (each, a “Renewal Term”), unless either party 

provides written notice of its intent to terminate the Agreement to the other party at least thirty 

(30) days prior to the expiration of any term.  The Initial Term and any Renewal Term(s) are 

collectively referred to herein as the “Term.”  Upon renewal, the terms and conditions of this 

Agreement will remain in full force and effect.  In no event will the contract Terms extend beyond 

June 30, 2029. 

 

Section 2.  Scope of Services. 

 

(A) The Professional shall perform the services described in Exhibit A (the “Services”) within 

the timeframe specified therein. The time limits for the Services stated in Exhibit A are of the 

essence of the Agreement. By executing this Agreement, the Professional confirms that the 

timeframe in Exhibit A is a reasonable period for performing the Services. The scope of work 

described in the Services constitutes the “Project.” 

 

(B) The quality of Services provided hereunder shall be of the level of professional quality 

performed by professionals regularly rendering this type of service. 

 

(C) The Professional shall perform the Services in compliance with all statutory, regulatory, 

and contractual requirements now or hereafter in effect as may be applicable to the rights and 

obligations set forth in the Agreement. 

 

(D) The Professional may rely upon the accuracy of reports and surveys provided to it by NBU 

except when defects should have been apparent to a reasonably competent professional or when it 

has actual notice of any defects in the reports and surveys. 

 

Section 3.  Compensation. 

 

(A) Amount.  The Professional shall be paid the amount set forth in Exhibit B as described 

herein. 
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(B) Billing Period.  NBU shall pay the Professional within thirty (30) days after receipt and 

approval of invoices and based upon work satisfactorily performed and completed to date.  All 

invoices shall document and itemize all work completed to date.  Each invoice statement shall 

include a record of time expended and work performed in sufficient detail to justify payment.   In 

the event any uncontested portions of any invoice are not paid within thirty (30) days of receipt 

and approval of the Professional’s invoice, the Professional shall have the right to suspend work. 

 

(C) Reimbursable Expenses. Any and all reimbursable expenses related to the Project shall be 

described in the Services defined in Exhibit A and accounted for in the total compensation amount 

in Exhibit B.  If these items are not specifically accounted for in both Exhibit A and Exhibit B, 

NBU shall not be required to pay such amounts unless otherwise agreed to in writing by both 

parties or unless agreed to pursuant to Section 4 of this Agreement.   

 

Section 4.  Changes to the Project Work; Additional Work. 

 

(A)  Changes to Work.  The Professional shall make such revisions to any work that has been 

completed as are necessary to correct any errors or omissions as may appear in such work.  If NBU 

finds it necessary to make changes to previously satisfactorily completed work or parts thereof, 

the Professional shall make such revisions if requested and as directed by NBU and such services 

shall be considered as additional work and paid for as specified under the following paragraph. 

 

(B) Additional Work.  NBU retains the right to make changes to the Services at any time by a 

written contract amendment.  Work that is clearly not within the general description of the Services 

under this Agreement must be approved in writing by NBU by contract amendment before the 

additional work is undertaken by the Professional.  If the Professional is of the opinion that any 

work is beyond that contemplated in this Agreement and the Services described in Exhibit A and 

therefore constitutes additional work, the Professional shall promptly notify NBU of that opinion 

in writing.  If NBU agrees that such work does constitute additional work, then NBU and the 

Professional shall execute a contract amendment for the additional work and NBU shall 

compensate the Professional for the additional work on the same basis of the rates for the Services 

contained in Exhibit B.  If the changes deduct from the extent of the scope of work for the Services, 

the contract sum shall be adjusted accordingly.  All such changes shall be executed under the 

conditions of the original Agreement.  Any work undertaken by the Professional not previously 

approved as additional work shall be at risk of the Professional. 

 

Section 5.  Ownership of Documents.  Upon completion or termination of this Agreement, all 

documents prepared by the Professional or furnished to the Professional by NBU shall be delivered 

to and become the property of NBU.  All drawings, charts, calculations, plans, specifications and 

other data, including electronic files and raw data, prepared under or pursuant to this Agreement 

shall be made available, upon request, to NBU without restriction or limitation on the further use 

of such materials; however, such materials are not intended or represented to be suitable for reuse 

by NBU or others.  Any reuse of the materials related to the Services without prior verification or 

adaptation by the Professional for the specific purpose intended will be at NBU’s sole risk and 

without liability to the Professional.  Where applicable, the Professional shall retain all pre-existing 

proprietary rights in the materials provided to NBU but shall grant to NBU a non-exclusive, 
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perpetual, royalty-free license to use such proprietary information solely for the purposes for which 

the information was provided.  The Professional may, at the Professional’s expense, have copies 

made of the documents or any other data furnished to NBU under or pursuant to this Agreement. 

 

Section 6.  Personnel.  The Professional shall provide adequate, experienced personnel, 

capable of and devoted to the successful completion of the Services to be performed under this 

Agreement.  The Professional agrees that, upon commencement of the Services to be performed 

under this Agreement, key personnel will not be removed or replaced without prior written notice 

to NBU.  If key personnel are not available to perform the Services for a continuous period 

exceeding thirty (30) calendar days, or are expected to devote substantially less effort to the 

Services than initially anticipated, the Professional shall immediately notify NBU of same and 

shall replace such personnel with personnel possessing substantially equal ability and 

qualifications. 

 

Section 7. Licenses; Materials.    The Professional shall maintain in current status all federal, 

state, and local licenses and permits required for the Professional to perform the Services and 

operate its business.  NBU has no obligation to provide the Professional, its employees or 

subcontractors any business registrations or licenses required to perform the Services described in 

this Agreement.  NBU has no obligation to provide tools, equipment, or materials to the 

Professional. 

 

Section 8.   Standard of Care.   As required by Section 271.9041 of the Texas Local 

Government Code, as amended, all services provided under this Agreement will be performed 

with the professional skill and care ordinarily provided by competent appraisers under the same 

or similar circumstances and professional license. The Professional shall perform its services as 

expeditiously as is prudent considering the ordinary professional skill and care of a competent 

appraiser.   

 

Section 9.  Indemnification.   

 

(A) GENERAL.  TO THE EXTENT PERMITTED BY LAW, INCLUDING SECTION 271.9041 OF THE 

TEXAS LOCAL GOVERNMENT CODE, THE PROFESSIONAL SHALL INDEMNIFY AND HOLD 

HARMLESS NBU AND EACH BOARD MEMBER, OFFICER, EMPLOYEE, AGENT, AND 

REPRESENTATIVE THEREOF (NBU AND ANY SUCH PERSON BEING HEREIN CALLED AN 

“INDEMNIFIED PARTY”) FOR, FROM AND AGAINST ANY AND ALL LOSSES, CLAIMS, DAMAGES, 

LIABILITIES, COSTS AND EXPENSES (INCLUDING, BUT NOT LIMITED TO, REASONABLE 

ATTORNEYS’ FEES AND COURT COSTS) INCURRED BY ANY INDEMNIFIED PARTY WHICH ARE: 

 

i. DUE TO THE VIOLATION OF ANY ORDINANCE, REGULATION, STATUTE, OR OTHER 

LEGAL REQUIREMENT IN THE PERFORMANCE OF THIS AGREEMENT, BY THE 

PROFESSIONAL, ITS AGENT, EMPLOYEE, ANY CONSULTANT UNDER CONTRACT, OR 

ANY OTHER ENTITY OVER WHICH THE PROFESSIONAL EXERCISES CONTROL; 

 

ii. CAUSED BY OR RESULTING FROM ANY NEGLIGENT OR INTENTIONAL ACT OR 

OMISSION IN VIOLATION OF PROFESSIONAL’S STANDARD OF CARE, BY THE 
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PROFESSIONAL, ITS AGENT, ANY CONSULTANT UNDER CONTRACT, OR ANY OTHER 

ENTITY OVER WHICH THE PROFESSIONAL EXERCISES CONTROL; 

 

iii. CAUSED BY OR RESULTING FROM ANY CLAIM ASSERTING INFRINGEMENT OR 

ALLEGED INFRINGEMENT OF A PATENT, TRADEMARK, COPYRIGHT OR OTHER 

INTELLECTUAL PROPERTY RIGHT IN CONNECTION WITH THE INFORMATION 

FURNISHED BY OR THROUGH THE PROFESSIONAL, ITS AGENT, ANY CONSULTANT 

UNDER CONTRACT, OR ANY OTHER ENTITY OVER WHICH THE PROFESSIONAL 

EXERCISES CONTROL; 

 

iv. DUE TO THE FAILURE OF THE PROFESSIONAL, ITS AGENT, ANY CONSULTANT 

UNDER CONTRACT, OR ANY OTHER ENTITY OVER WHICH THE PROFESSIONAL 

EXERCISES CONTROL TO PAY THEIR CONSULTANTS OR SUBCONSULTANTS 

AMOUNTS DUE FOR SERVICES PROVIDED IN CONNECTION WITH THE PROJECT; OR 

 

v. OTHERWISE ARISING OUT OF OR RESULTING FROM THE PERFORMANCE OF THE 

SERVICES UNDER THIS AGREEMENT, INCLUDING SUCH CLAIMS, DAMAGES, LOSSES 

OR EXPENSES ATTRIBUTABLE TO BODILY INJURY, SICKNESS, DISEASE OR DEATH, 

OR TO INJURY TO OR DESTRUCTION OF TANGIBLE PROPERTY, INCLUDING LOSS OF 

USE RESULTING THEREFROM, BUT ONLY TO THE EXTENT SUCH CLAIMS, 

DAMAGES, LOSSES, COSTS AND EXPENSES ARE CAUSED BY OR RESULT FROM ANY 

NEGLIGENT OR INTENTIONAL ACTS OR OMISSIONS OF THE PROFESSIONAL, ITS 

AGENT, ANY CONSULTANT UNDER CONTRACT, OR ANY OTHER ENTITY OVER 

WHICH THE PROFESSIONAL EXERCISES CONTROL. 

 

(B) REIMBURSEMENT OF NBU’S FEES IN DEFENSE OF CLAIMS.  TO THE EXTENT NBU 

INCURS ATTORNEY’S FEES IN DEFENSE OF ANY CLAIM ASSERTED AGAINST NBU THAT ARISES OR 

RESULTS FROM THE ALLEGED ACTS OR OMISSIONS OF THE PROFESSIONAL DESCRIBED IN THIS 

SECTION, THE PROFESSIONAL SHALL REIMBURSE NBU ITS REASONABLE ATTORNEY’S FEES IN 

PROPORTION TO THE PROFESSIONAL’S LIABILITY FOUND AFTER A FINAL ADJUDICATION OF 

LIABILITY. 

 

The obligations of the Professional under this Section shall survive the termination of this 

Agreement. 

 

Section 10.  Insurance. 

 

(A) General.  

 

i. Insurer Qualifications.  Without limiting any obligations or liabilities of the 

Professional, the Professional shall purchase and maintain, at its own expense, 

hereinafter stipulated minimum insurance with insurance companies authorized to 

do business in the State of Texas with an A.M. Best, Inc. rating of A- VII or above 

with policies and forms satisfactory to NBU.  Failure to maintain insurance as 

specified herein may result in termination of this Agreement at NBU’s option. 
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ii. No Representation of Coverage Adequacy.  By requiring insurance, NBU does not 

represent that coverage and limits will be adequate to protect the Professional.  

NBU reserves the right to review any and all of the insurance policies and/or 

endorsements cited in this Agreement, but has no obligation to do so.  Failure to 

demand such evidence of full compliance with the insurance requirements set forth 

in this Agreement or failure to identify any insurance deficiency will not relieve the 

Professional from, nor be construed or deemed a waiver of, its obligation to 

maintain the required insurance at all times during the performance of this 

Agreement. 

 

iii. Additional Insured.  All insurance coverage and self-insured retention or deductible 

portions, except Workers’ Compensation insurance and Professional Liability 

insurance, if applicable, shall name, to the fullest extent permitted by law for claims 

arising out of the performance of this Agreement, NBU, its agents, representatives, 

officers, directors, officials and employees as an Additional Insured (CG 2010 1001 

and CG 2037 1001 or an equivalent on the general liability policy) as specified 

under the respective coverage sections of this Agreement.  

 

iv. Coverage Term.  All insurance required herein shall be maintained in full force and 

effect until all the Services required to be performed under the terms of this 

Agreement are satisfactorily performed, completed and formally accepted by NBU, 

unless specified otherwise in this Agreement. 

 

v. Primary Insurance.  The Professional’s insurance shall be primary insurance with 

respect to performance of this Agreement and in the protection of NBU as an 

Additional Insured.  

 

vi. Claims Made.  In the event any insurance policies required by this Agreement are 

written on a “claims made” basis, coverage will extend, either by keeping coverage 

in force or purchasing an extended reporting option, for three years after the 

conclusion of the term of this Agreement.  Such continuing coverage will be 

evidenced by submission of annual certificates of insurance stating applicable 

coverage is in force and containing provisions as required herein for the three-year 

period.  

 

vii. Waiver.  All policies (except for Professional Liability, if applicable), including 

Workers’ Compensation insurance, will contain a waiver of rights of recovery 

(subrogation) against NBU, its agents, representatives, officials, officers and 

employees for any claims arising out of the Services performed by the Professional.  

The Professional shall arrange to have such subrogation waivers incorporated into 

each policy via formal written endorsement thereto.  

 

viii. Policy Deductibles and/or Self-Insured Retentions.  The policies set forth in these 

requirements may provide coverage that contains deductibles or self-insured 

retention amounts.  Such deductibles or self-insured retention shall not be 
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applicable with respect to the policy limits provided to NBU. The Professional shall 

be solely responsible for any such deductible or self-insured retention amount.  

 

ix. Use of Subcontractors.  The Professional shall not use subcontractors for all or any 

work under this Agreement without the prior written consent of NBU in its sole 

discretion. If any work under this Agreement is subcontracted in any way, the 

Professional shall execute written agreements with its subcontractors containing the 

indemnification provisions set forth in this Agreement and insurance requirements 

set forth herein protecting NBU and the Professional.  The Professional shall be 

responsible for executing any agreements with its subcontractors and obtaining 

certificates of insurance verifying the insurance requirements.  

 

x. Evidence of Insurance.  Prior to the Effective Date of this Agreement, the 

Professional shall provide suitable evidence of insurance to NBU, which confirms 

that all required insurance policies are in full force and effect.  Evidence of 

insurance shall be in a form acceptable to NBU  Confidential information such as 

the policy premium may be redacted from the documents evidencing each insurance 

policy, provided that such redactions do not alter any of the information required 

by this Agreement.  NBU will rely upon the requested information, including, but 

not limited to, certificates of insurance, endorsements, schedule of forms and 

endorsements, or other policy language as evidence of coverage but such 

acceptance and reliance will not waive or alter in any way the insurance 

requirements or obligations of this Agreement.  If any of the policies required by 

this Agreement expire during the life of this Agreement, it will be the Professional’s 

responsibility to forward renewal certificates and evidence of insurance to NBU 

five (5) days prior to the expiration date.   

  

(B) Required Insurance Coverage. Any of the coverage set forth below may be waived by NBU 

in its sole discretion, but any such waiver must be signed by an authorized representative of NBU 

on or before the Effective Date of this Agreement. 

 

i. Commercial General Liability.  The Professional shall maintain “occurrence” form 

Commercial General Liability insurance with an unimpaired limit of not less than 

$1,000,000 for each occurrence and a $2,000,000 General Aggregate Limit.  The 

policy shall cover liability arising from premises, operations, independent 

contractors, products, completed operations, personal injury, and property damage.  

The definition of insured contract cannot have any modifications as outlined in the 

ISO policy form CG 0001 0413.  Third party action over coverage must not be 

specifically excluded. To the fullest extent allowed by law, for claims arising out 

of the performance of this Agreement, NBU, its agents, representatives, officers, 

officials and employees shall be cited as an Additional Insured.  If any Excess 

insurance is utilized to fulfill the requirements of this subsection, such Excess 

insurance shall be “follow form” equal or broader in coverage scope than 

underlying insurance.  
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ii. Auto Liability.  The Professional shall maintain Automobile Liability insurance 

with a limit of $1,000,000 combined single limit on the Professional’s owned or 

hired and non-owned vehicles, as applicable, assigned to or used in the performance 

of the Services by the Professional under this Agreement.  To the fullest extent 

allowed by law, for claims arising out of the performance of this Agreement, NBU, 

its agents, representatives, officers, directors, officials and employees shall be cited 

as an Additional Insured.  If any Excess insurance is utilized to fulfill the 

requirements of this subsection, such Excess insurance shall be “follow form” equal 

or broader in coverage scope than underlying insurance.  

 

iii. Professional Liability.  The Professional shall maintain Professional Liability 

insurance covering negligent errors and omissions arising out of the Services 

performed by the Professional, or anyone employed by the Professional, or anyone 

for whose negligent acts, mistakes, errors and omissions the Professional is legally 

liable, with an unimpaired liability insurance limit of $1,000,000 each claim and 

$2,000,000 annual aggregate.  In the event the Professional Liability insurance 

policy is written on a “claims made” basis, coverage shall extend for three years 

after the conclusion of the term of this Agreement, and the Professional shall be 

required to submit certificates of insurance and other requested information 

evidencing proper coverage is in effect as required above.  Confidential information 

such as the policy premium or proprietary information may be redacted from the 

insurance information requested, provided that such redactions do not alter any of 

the information required by this Agreement.  

 

iv. Workers’ Compensation and Employer’s Liability Insurance.  The Professional 

shall maintain Workers’ Compensation insurance to cover the Professional’s 

employees engaged in the performance of the Services under this Agreement and 

shall also maintain Employers Liability Insurance of not less than $1,000,000 for 

each accident, $1,000,000 disease for each employee and $1,000,000 disease policy 

limit.  

 

(C) Cancellation and Expiration Notice.  Insurance required herein shall not expire, be 

canceled, or be materially changed without thirty (30) days’ prior written notice to NBU.  

 

Section 11.  Termination. 

 

(A) For NBU’s Convenience.  This Agreement is for the convenience of NBU and, as such, 

may be terminated by NBU for any reason upon thirty (30) days’ written notice by NBU to the 

Professional.  Upon termination for convenience, the Professional will be paid for the Services 

performed to the termination date less any offsets to which NBU may be entitled under the terms 

of this Agreement. By written notice to NBU, the Professional may suspend work if the 

Professional reasonably determines that working conditions at the site (outside the Professional’s 

control) are unsafe, or in violation of applicable laws, or in the event NBU has not made timely 

payment in accordance with this Agreement, or for other circumstances not caused by the 

Professional that are materially interfering with the normal progress of the work.  The 
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Professional’s suspension of work hereunder shall be without prejudice to any other remedy of 

the Professional at law or equity. 

 

(B) For Cause.  If either party violates any provision or fails to perform any obligation of this 

Agreement and such party fails to cure its nonperformance within thirty (30) days after written 

notice of nonperformance is given by the non-defaulting party, such party will be in default.  In 

the event of such default, the non-defaulting party may terminate this Agreement immediately for 

cause and will have all remedies that are available to it at law or in equity including, without 

limitation, the remedy of specific performance. If the nature of the defaulting party’s 

nonperformance is such that it cannot reasonably be cured within thirty (30) days, then the 

defaulting party will have such additional period of time as may be reasonably necessary under 

the circumstances, provided the defaulting party immediately (i) provides written notice to the 

non-defaulting party and (ii) commences to cure its nonperformance and thereafter diligently 

continues to completion the cure of its nonperformance.  In no event will any such cure period 

exceed ninety (90) days.  Only one notice of nonperformance will be required during the term of 

this Agreement and in the event of a second breach or violation, the nondefaulting party may 

immediately terminate this Agreement without notice to the defaulting party.  In the event of any 

termination for cause by NBU, payment will be made by NBU to the Professional for the 

undisputed portion of its fee due as of the termination date less any offsets to which NBU may be 

entitled under the terms of this Agreement.  

 

(C) Non-Collusion.  The Professional represents and warrants that the Professional has not 

given, made, promised or paid, nor offered to give, make, promise or pay any gift, bonus, 

commission, money or other consideration to any person as an inducement to or in order to obtain 

the work to be provided to NBU under this Agreement.  If NBU determines that the Professional 

gave, made, promised, paid or offered any gift, bonus, commission, money, or other consideration 

to NBU or any of its officers, agents, or employees to secure this Agreement, NBU may elect to 

cancel this Agreement by written notice to the Professional. The Professional further agrees that 

the Professional shall not accept any gift, bonus, commission, money, or other consideration from 

any person (other than from NBU pursuant to this Agreement) for any of the Services performed 

by the Professional under or related to this Agreement.  If any such gift, bonus, commission, 

money, or other consideration is received by or offered to the Professional, the Professional shall 

immediately report that fact to NBU and, NBU, at its sole option, may elect to cancel this 

Agreement by written notice to the Professional. 

 

(D) Agreement Subject to Appropriation.  This Agreement is subject to appropriation of funds.  

The provisions of this Agreement for payment of funds by NBU shall be effective when funds are 

appropriated for purposes of this Agreement and are actually available for payment.  NBU shall 

be the sole judge and authority in determining the availability of funds under this Agreement and 

NBU shall keep the Professional fully informed as to the availability of funds for the Agreement.  

The obligation of NBU to make any payment pursuant to this Agreement is a current expense of 

NBU, payable exclusively from such annual appropriations, and is not a general obligation or 

indebtedness of NBU.  If sufficient funds are not appropriated to pay the amounts as set forth in 

this Agreement during any immediately succeeding fiscal year, this Agreement shall terminate at 

the end of the then-current fiscal year and NBU and the Professional shall be relieved of any 

subsequent obligation under this Agreement.  
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Section 12. Miscellaneous.   

 

(A)  Independent Contractor.  The Professional acknowledges that the Professional is an 

independent contractor of NBU and is not an employee, agent, official or representative of NBU.  

The Professional shall not represent, either expressly or through implication, that the Professional 

is an employee, agent, official or representative of NBU.  Income taxes, self-employment taxes, 

social security taxes and the like shall be the sole responsibility of the Professional. 

 

(B) Governing Law; Venue.  This Agreement and all of the transactions contemplated herein 

shall be governed by and construed in accordance with the laws of the State of Texas.  The 

provisions and obligations of this Agreement are performable in Comal County, Texas such that 

exclusive venue for any action arising out of this Agreement shall be in Comal County, Texas. 

 

(C) Compliance with Laws.  The Professional shall comply with all federal, state and local 

laws, statutes, ordinances, rules and regulations, and the orders and decrees of any courts, 

administrative, or regulatory bodies in any matter affecting the performance of this Agreement, 

including, without limitation, worker’s compensation laws, minimum and maximum salary and 

wage statutes and regulations, and licensing laws and regulations.  When required, the Professional 

shall furnish satisfactory proof of compliance to NBU. 

 

(D) Amendments.  This Agreement may only be amended, modified, or supplemented by a 

written amendment signed by persons duly authorized to enter into contracts on behalf of NBU 

and the Professional. 

 

(E) Provisions Required by Law.  Each and every provision of law and any clause required by 

law to be in the Agreement shall be read and enforced as though it were included herein and, if 

through mistake or otherwise any such provision is not inserted, or is not correctly inserted, then 

upon the application of either party, the Agreement shall promptly be physically amended to make 

such insertion or correction. 

 

(F) Severability.  If any term or provision of this Agreement is held to be invalid, illegal, or 

unenforceable in any respect under applicable law, the legality, validity or enforceability of the 

remaining terms or provisions of this Agreement shall not be affected thereby, and this Agreement 

shall be construed as if such invalid, illegal, or unenforceable provision had never been contained 

herein. 

 

(G) Entire Agreement; Interpretation; Parol Evidence.  This Agreement and the related Exhibits 

constitute the entire agreement of the parties with respect to the subject matter, and all previous 

agreements, whether oral or written, entered into prior to this Agreement are hereby revoked and 

superseded thereby.  No representations, inducements or oral agreements have been made by any 

of the parties except as expressly set forth in this Agreement.  This Agreement shall be construed 

and interpreted according to its plain meaning, and no presumption shall be deemed to apply in 

favor of, or against the party drafting the Agreement.   
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(H) No Assignment.  Neither party shall have the right to assign that party’s interest in this 

Agreement without the prior written consent of the other party.  Any purported assignment in 

violation of this Section shall be null and void.   

 

(I) Subcontractors. The Professional shall not transfer any portion of the work related to the 

Services under this Agreement to any subcontractor without the prior written consent of NBU, 

which consent shall not be unreasonably withheld.  The approval or acquiescence of NBU in the 

subletting of any work shall not relieve the Professional of any responsibility for work done by 

such subcontractor.  Failure to pay subcontractors in a timely manner pursuant to any subcontract 

shall be a material breach of this Agreement by the Professional. 

 

(J) Waiver. No waiver by any party of any of the provisions of this Agreement shall be 

effective unless explicitly set forth in writing and signed by the party so waiving.  No waiver of 

any breach or violation of any term of this Agreement shall be deemed or construed to constitute 

a waiver of any other breach or violation, whether concurrent or subsequent, and whether of the 

same or of a different type of breach or violation.  No failure to exercise, or delay in exercising, 

any right, remedy, power, or privilege arising from this Agreement shall operate or be construed 

as a waiver thereof; nor shall any single or partial exercise of any right, remedy, power, or privilege 

hereunder preclude any other or further exercise thereof or the exercise of any other right, remedy, 

power, or privilege. 

 

(K) Attorneys’ Fees.  In the event either party brings any action for any relief, declaratory or 

otherwise, arising out of this Agreement or on account of any breach or default hereof, the 

prevailing party will be entitled to receive from the other party reasonable attorneys’ fees and 

reasonable costs and expenses, which will be deemed to have accrued on the commencement of 

such action.  

 

(L) Liens.  All materials or services provided under this Agreement shall be free of all liens 

and, if NBU requests, a formal release of all liens shall be delivered to NBU. 

 

(M) Offset.  

 

i. Offset for Damages.  In addition to all other remedies at law or equity, NBU may 

offset from any money due to the Professional any amount the Professional owes 

to NBU for damages resulting from breach or deficiencies in performance or breach 

of any obligation under this Agreement, including but not limited to all costs, 

expenses, fines, fees, and charges associated with obtaining performance from 

alternative sources, shipping, handling, materials, equipment rental, travel expenses 

and associated costs. 

 

ii. Offset for Delinquent Fees or Taxes.  NBU may offset from any money due to the 

Professional any amount the Professional owes to NBU for delinquent fees, 

including any interest or penalties.  

 

(N) Notices.    Any notice or other communication required or permitted to be given under this 

Agreement shall be in writing and shall be deemed to have been duly given if (i) delivered to the 
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party at the address set forth below, (ii) deposited in the U.S. Mail, registered or certified, return 

receipt requested, to the address set forth below, or (iii) given to a recognized and reputable 

overnight delivery service, to the address set forth below:  

 

If to NBU:   

 

New Braunfels Utilities 

Attn: Real Estate Manager 

355 FM 306  

New Braunfels, TX 78130 

 

With copy to:    

 

Purchasing Manager 

New Braunfels Utilities 

355 FM 306 

New Braunfels, TX 78130 

 

If to the Professional:  

 

Dugger Grafe Swanson, Inc.  dba Valbridge Property Advisors/San Antonio, Inc. 

9901 W Interstate 10 

Suite 1035 

San Antonio, TX 78230 

 

or at such other address, and to the attention of such other person or officer, as any party may 

designate by providing thirty (30) days’ prior written notice of such change to the other party in 

the manner set forth in this Section.  Notices shall be deemed received (i) when delivered to the 

party, (ii) three business days after being placed in the U.S. Mail, properly addressed, with 

sufficient postage or (iii) the following business day after being given to a recognized overnight 

delivery service, with the person giving the notice paying all required charges and instructing the 

delivery service to deliver on the following business day.  If a copy of a notice is also given to a 

party’s counsel or other recipient, the provisions above governing the date on which a notice is 

deemed to have been received by a party shall mean and refer to the date on which the party, and 

not its counsel or other recipient to which a copy of the notice may be sent, is deemed to have 

received the notice.  

 

(O) Confidentiality of Records.  The Professional shall establish and maintain procedures and 

controls that are acceptable to NBU for the purpose of ensuring that information contained in its 

records or obtained from NBU or from others in carrying out the Professional’s obligations under 

this Agreement shall not be used or disclosed by it, its agents, officers, or employees, except as 

required to perform the Professional’s duties under this Agreement.  Persons requesting such 

information should be referred to NBU.  The Professional also agrees that any information 

pertaining to individual persons shall not be divulged other than to employees or officers of the 

Professional as needed for the performance of duties under this Agreement.  
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(P) Right to Audit.  NBU shall have the right to examine and audit the books and records of 

the Professional with regard to the Services, or any subsequent changes, at any reasonable time. 

Such books and records shall be maintained in accordance with generally accepted principles of 

accounting and shall be adequate to enable determination of: (1) the substantiation and accuracy 

of any payments required to be made under this Agreement; and (2) compliance with the provisions 

of this Agreement. 

 

(Q) Paragraph Headings; Construction. The paragraph headings contained in this Agreement 

are for convenience only and shall in no way enlarge or limit the scope or meaning of the various 

and several paragraphs hereof.  Both parties have participated in the negotiation and preparation 

of this Agreement and this Agreement shall not be construed either more or less strongly against 

or for either party. 

 

(R) Binding Effect. Except as limited herein, the terms and provisions of this Agreement shall 

be binding upon and inure to the benefit of the parties hereto and their respective heirs, devisees, 

personal and legal representatives, successors and assigns. 

 

(S) Gender.  Within this Agreement, words of any gender shall be held and construed to include 

any other gender, and words in the singular number shall be held and construed to include the 

plural, unless the context otherwise requires. 

 

(T) Multiple Counterparts.  This Agreement may be executed in multiple counterparts, each of 

which shall be deemed an original, and all of which shall constitute but one and the same 

instrument. 

 

(U) Exhibits.  Except as specified in Subsection (V) of this Section, all exhibits to this 

Agreement are incorporated herein by reference for all purposes wherever reference is made to the 

same. 

 

(V) Conflicting Terms.  In the case of any conflicts between the terms of this Agreement and 

the Exhibits, the statements in the body of this Agreement shall govern.   The Exhibits are intended 

to detail the technical scope of services, fee schedule, and the term of the contract only and shall 

not dictate Agreement terms. 

 

(W) Relationship of Parties.  Nothing contained in this Agreement shall be deemed or construed 

by the parties hereto or by any third party to create the relationship of principal and agent or of 

partnership or of joint venture or of any association whatsoever between the parties, it being 

expressly understood and agreed that no provision contained in this Agreement nor any act or acts 

of the parties hereto shall be deemed to create any relationship between the parties other than the 

relationship of  independent parties contracting with each other solely for the purpose of effecting 

the provisions of this Agreement. 

 

(X) No Third-Party Beneficiaries.  This Agreement is for the sole benefit of the parties hereto 

and their respective assigns and nothing herein, express or implied, is intended to or shall confer 

upon any other person or entity any legal or equitable right, benefit, or remedy of any nature 

whatsoever under or by reason of this Agreement.  
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(Y) Non-Exclusive Contract.  This Agreement is entered into with the understanding and 

agreement that it is for the sole convenience of NBU.  NBU reserves the right to obtain like goods 

and services from another source when necessary. 

 

Section 13.  Force Majeure.  If the performance of any covenant or obligation to be performed 

hereunder by any party is delayed as a result of circumstances that are beyond the reasonable 

control of such party (which circumstances may include, without limitation, acts of God, war, acts 

of civil disobedience, epidemic, pandemic, fire or other casualty, shortage of materials, adverse 

weather conditions (such as, by way of illustration and not of limitation, severe rain storms or 

below freezing temperatures, or tornados), labor action, strikes or similar acts, moratoriums or 

regulations or actions by governmental authorities), the time for such performance shall be 

extended by the amount of time of such delay, but no longer than the amount of time reasonably 

occasioned by the delay.  In no event will any delay or failure of performance caused by any force 

majeure condition extend this Agreement beyond its stated Term unless both parties agree in 

writing to such extension in an amendment to this Agreement. The party claiming delay of 

performance as a result of any of the foregoing force majeure events shall deliver written notice 

of the commencement of any such delay resulting from such force majeure event not later than 

seven (7) days after the claiming party becomes aware of the same, and if the claiming party fails 

to so notify the other party of the occurrence of a force majeure event causing such delay and the 

other party shall not otherwise be aware of such force majeure event, the claiming party shall not 

be entitled to avail itself of the provisions for the extension of performance contained in this 

subsection. 

 

Section 14.  Dispute Resolution.  In accordance with the provisions of Subchapter I, Chapter 271 

of the Texas Local Government Code, as amended, the parties agree that, prior to instituting any 

lawsuit or other proceeding arising from a dispute under this agreement, the parties shall first 

attempt to resolve the dispute by taking the steps described in this Section.  First, the dissatisfied 

party shall deliver to the other party a written notice substantially describing the nature of the 

dispute, which notice shall request a written response to be delivered to the dissatisfied party not 

less than five (5) days after receipt of the notice of dispute. Second, if the response does not 

reasonably resolve the dispute, in the opinion of the dissatisfied party, the dissatisfied party shall 

give five (5) days’ written notice to that effect to the other party whereupon each party shall appoint 

a person having authority over the activities of the respective parties who shall promptly meet, in 

person, in an effort to resolve the dispute.  Third, if those persons cannot or do not resolve the 

dispute, then the parties shall each appoint a person from the highest tier of managerial 

responsibility within each respective party, who shall then promptly meet, in person, in an effort 

to resolve the dispute. 

 

Section 15. Disclosure of Business Relationships/Affiliations; Conflict of Interest 

Questionnaire.    The Professional represents that it is in compliance with the applicable filing and 

disclosure requirements of Chapter 176 of the Texas Local Government Code, as amended. 

 

Section 16.  Information Technology 

 

444

Item 18.



Page 14 of 23 
 

(A) Limited Access.  If necessary for the fulfillment of the Agreement, NBU may provide the 

Professional with non-exclusive, limited access to NBU’s information technology infrastructure.  

The Professional understands and agrees to abide by NBU policies, standards, regulations and 

restrictions regarding access and usage of NBU’s information technology infrastructure.  The 

Professional shall reasonably enforce such policies, standards, regulations and restrictions with all 

the Professional’s employees, agents or any tier of subcontractor granted access in the performance 

of this Agreement, and shall be granted and authorize only such access as may be necessary for 

the purpose of fulfilling the requirements of the Agreement.  The Professional’s employees, agents 

and subcontractors must receive prior, written approval from NBU before being granted access to 

NBU’s information technology infrastructure and data and NBU, in its sole determination, shall 

determine accessibility and limitations thereto.  The Professional agrees that the requirements of 

this Section shall be incorporated into all subcontractor agreements entered into by the 

Professional.  It is further agreed that a violation of this Section shall be deemed to cause 

irreparable harm that justifies injunctive relief in court.  A violation of this Section may result in 

immediate termination of this Agreement without notice.  

 

(B) Data Confidentiality.  All data, regardless of form, including originals, images and 

reproductions, prepared by, obtained by or transmitted to the Professional in connection with this 

Agreement is confidential, proprietary information owned by NBU.  Except as specifically 

provided in this Agreement, the Professional shall not intentionally disclose data generated in the 

performance of the Services to any third party without the prior, written consent of NBU. 

 

(C) Data Security.  Personal identifying information, financial account information, or 

restricted NBU information, whether electronic format or hard copy, is confidential and must be 

secured and protected at all times to avoid unauthorized access.  At a minimum, the Professional 

must encrypt or password-protect electronic files.  This includes data saved to laptop computers, 

computerized devices or removable storage devices.   

 

(D) Compromised Security.  In the event that data collected or obtained by the Professional in 

connection with this Agreement is believed to have been compromised or in the event of a Security 

Incident, as defined by Section 2054.603 of the Texas Government Code, the Professional shall 

notify NBU within twenty-four (24) hours of discovery of such compromise or Security Incident.  

TO THE EXTENT PERMITTED BY SECTION 271.9041 OF THE TEXAS LOCAL GOVERNMENT CODE, 

AS AMENDED, THE PROFESSIONAL SHALL INDEMNIFY AND HOLD NBU HARMLESS FROM ANY 

CLAIMS RESULTING FROM AN ACT OF NEGLIGENCE, INTENTIONAL TORT, INTELLECTUAL 

PROPERTY INFRINGEMENT, OR FAILURE TO PAY A SUBCONTRACTOR OR SUPPLIER COMMITTED 

IN CONNECTION WITH THE PERFORMANCE OF THIS AGREEMENT BY THE PROFESSIONAL, ITS 

OFFICERS, EMPLOYEES, CONSULTANTS, AGENTS, ANY TIER OF SUBCONTRACTOR, OR ANY ENTITY 

OVER WHICH THE PROFESSIONAL EXERCISES CONTROL. 

 

(E) Survival.  The obligations of the Professional under this Section shall survive the 

termination of this Agreement. 

 

Section 17. Prohibition on Contracts with Companies Boycotting Israel.     The Professional 

hereby verifies that it and its parent company, wholly-or majority owned subsidiaries, and other 

affiliates, if any, does not boycott Israel and, to the extent this Agreement is a contract for goods 
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or services, will not boycott Israel during the term of this Agreement as described in Chapter 2271 

of the Texas Government Code, as amended.  The foregoing verification is made solely to comply 

with Section 2271.002 of the Texas Government Code, as amended, and to the extent such Section 

does not contravene applicable federal and State law.  As used in the foregoing verification, 

“boycott Israel” means refusing to deal with, terminating business activities with, or otherwise 

taking any action that is intended to penalize, inflict economic harm on, or limit commercial 

relations specifically with Israel, or with a person or entity doing business in Israel or in an Israeli-

controlled territory, but does not include an action made for ordinary business purposes.  The 

Professional understands “affiliate” to mean an entity that controls, is controlled by, or is under 

common control with the Professional and exists to make a profit. 

 

Section 18.  Contracts with Companies Engaged in Business with Iran, Sudan or Foreign 

Terrorist Organizations Prohibited.  The Professional represents that neither it nor any of its parent 

company, wholly-or majority-owned subsidiaries, and other affiliates is a company identified on 

a list prepared and maintained by the Texas Comptroller of Public Accounts under Section 

2252.153 or Section 2270.0201, Texas Government Code, as amended, and posted on any of the 

following pages of such officer’s internet website:  

https://comptroller.texas.gov/purchasing/docs/sudan-list.pdf,  

https://comptroller.texas.gov/purchasing/docs/iran-list.pdf, or 

https://comptroller.texas.gov/purchasing/docs/fto-list.pdf.  

The foregoing representation is made solely to comply with Section 2252.152, Texas Government 

Code, as amended, and to the extent such Section does not contravene applicable federal or State 

law and excludes the Professional and each of its parent company, wholly-or majority-owned 

subsidiaries, and other affiliates, if any, that the United States government has affirmatively 

declared to be excluded from its federal sanctions regime relating to Sudan or Iran or any federal 

sanctions regime relating to a foreign terrorist organization.  The Professional understands 

“affiliate” to mean an entity that controls, is controlled by, or is under common control with the 

Professional and exists to make a profit. 

Section 19. Prohibition on Contracts with Companies in China, Iran, North Korea, or Russia.  

If the Professional is granted direct or remote access to or control of critical infrastructure in the 

State of Texas under this Agreement, the Professional represents the following: 

 

(A) it is not owned by or the majority of stock or other ownership interest in the Professional 

is not held or controlled by:  

 

i. individuals who are citizens of China, Iran, North Korea, Russia, or a country 

designated by the Governor of Texas as a threat to critical infrastructure under Section 

2275.0103 of the Texas Government Code, as amended (“designated country”); or  

 

ii. a company or other entity, including a governmental entity, that is owned or controlled 

by citizens of or is directly controlled by the government of China, Iran, North Korea, 

Russia, or a designated country; or  

 

(B) it is not headquartered in China, Iran, North Korea, Russia, or a designated country. 
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The foregoing representation is made solely to comply with Chapter 2275 of the Texas 

Government Code, as amended, and to the extent such Section does not contravene applicable 

federal or State law.  As used in the foregoing verification, “critical infrastructure” means a 

communication infrastructure system, cybersecurity system, electric grid, hazardous waste 

treatment system, or water treatment facility.  “Affiliate,” with respect to a company entering into 

an agreement in which the critical infrastructure is electric grid equipment, has the meaning 

assigned by the protocols of the independent organization certified under Section 39.151, Utilities 

Code, for the ERCOT power region. 

 

Section 20.  Prohibition on Contracts with Companies Boycotting Energy Companies. The 

Professional hereby verifies that it and its parent company, wholly-or majority owned subsidiaries, 

and other affiliates, if any, do not boycott energy companies and, to the extent this Agreement is a 

contract for goods or services, will not boycott energy companies during the term of this 

Agreement as described in Chapter 2276 of the Texas Government Code, as amended.   

 

The foregoing verification is made solely to comply with Section 2276.002 of the Texas 

Government Code, as amended, and to the extent such Section does not contravene applicable 

federal and State law.  As used in the foregoing verification, “boycott energy companies” has the 

meaning used in Section 809.001 of the Texas Government Code, as amended. The Professional 

understands “affiliate” to mean an entity that controls, is controlled by, or is under common control 

with the Professional and exists to make a profit. 

Section 21.  Prohibition on Contracts with Companies that Discriminate Against Firearm and 

Ammunition Industries.  The Professional hereby verifies that it and its parent company, wholly-

or majority owned subsidiaries, and other affiliates, if any, do not have a practice, policy, guidance, 

or directive that discriminates against a firearm entity or firearm trade association and, to the extent 

this Agreement is a contract for goods or services, will not discriminate against a firearm entity or 

firearm trade association during the term of this Agreement as described in Chapter 2274 of the 

Texas Government Code, as amended.    

 

The foregoing verification is made solely to comply with Section 2274.002 of the Texas 

Government Code, as amended, and to the extent such Section does not contravene applicable 

federal and State law.  As used in the foregoing verification, “discriminate against a firearm entity 

or firearm trade association” has the meaning used in Section 2274.001(3) of the Texas 

Government Code, as amended. The Professional understands “affiliate” to mean an entity that 

controls, is controlled by, or is under common control with the Professional and exists to make a 

profit. 

Section 22.  Texas Public Information Act.  The Professional recognizes that NBU is subject to 

the disclosure requirements of the Texas Public Information Act (the “PIA”). As part of its 

obligations within this Agreement, the Professional agrees, at no additional cost to NBU, to 

cooperate with NBU for any particular needs or obligations arising out of the NBU’s obligations 

under the PIA. This acknowledgment and obligation are in addition to and complementary to the 

NBU’s audit rights in Section 12(P). 
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This provision applies if the Agreement has a stated expenditure of at least $1 million in public 

funds for the purchase of goods or services by NBU or results in the expenditure of at least $1 

million in public funds for the purchase of goods or services by NBU in a fiscal year of NBU.  

 

The Professional must (1) preserve all contracting information related to the Agreement as 

provided by the records retention requirements applicable to NBU for the duration of the 

Agreement; (2) promptly provide to NBU any contracting information related to the Agreement 

that is in the custody or possession of the Professional on request of NBU; and (3) on completion 

of the Agreement, either:  

 

(i) provide at no cost to NBU all contracting information related to the Agreement 

that is in the custody or possession of the Professional; or 

 

(ii) preserve the contracting information related to the Agreement as provided by the 

records retention requirements applicable to NBU. 

 

The requirements of Subchapter J, Chapter 552, Texas Government Code, may apply to this 

Agreement and the Professional agrees that the Agreement can be terminated if the Professional 

knowingly or intentionally fails to comply with a requirement of that subchapter. 

 

Section 23.  Electronic Signatures.  Pursuant to Chapter 322 of the Texas Business and Commerce 

Code, as amended, the parties agree to the use of electronic signatures herein and that the use of 

an electronic signature, whether digital or encrypted, is intended to have the same force and effect 

as a manual signature.  Electronic signature means any electronic sound, symbol or process 

attached to or logically associated with a record and executed and adopted by a party with the 

intent to sign such record, including facsimile or e-mail electronic signatures.  Each party further 

agrees that if it agrees to conduct a transaction by electronic means in this Agreement, it may refuse 

to conduct other transactions by electronic means and that such right may not be waived by this 

Agreement. 

 

(The remainder of this page intentionally left blank) 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on this the ___ day 

of _____________, 2024. 

NBU: 

NEW BRAUNFELS UTILITIES, 

a Texas municipally owned utility 

By:_______________________ 

Name:   Ryan Kelso  

Title:   Chief Executive Officer  

PROFESSIONAL: 

DUGGER GRAFE SWANSON, INC. dba VALBRIDGE PROPERTY ADVISORS/SAN 

ANTONIO, INC., 

a Texas corporation 

By:  _______________________ 

Name: _Clint Bendele________ 

Title:   Senior Managing Director
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Exhibit A 

Services 

The Professional shall (i) perform real estate appraisal services for properties that NBU identifies 

and (ii) provide appraisal reports to document the findings in a format acceptable to NBU (the 

“Services”).   The Professional shall perform the Services as described in the Appraiser’s Task 

Matrix attached in this Exhibit.   

In addition to the Services, the Professional shall comply with the procedures described herein. 

1. An NBU real estate services department representative shall send an email request to the

Professional for the Services. The following information shall be contained in the body of

the email or in an attachment(s) to the email request:

a. the legal description of the property to be appraised;

b. any surveys in NBU’s possession of any subset or component of the property

relevant to NBU’s request (example: a proposed easement);

c. a brief synopsis of the basis for the request;

d. details about specific items NBU shall consider in connection with its request for

the Services (examples: damages to trees, crops, property improvements, etc.); and

e. required completion dates, when a specific or expedited schedule is required.

2. Within twenty-four (24) hours of the Professional’s receipt of an NBU email order, the

Professional shall contact NBU to confirm all requirements of the order and to

communicate any inability to meet the required completion date. If the Professional is not

able to meet the required completion date, NBU reserves the right to cancel the order and

place it with an alternative professional or negotiate a new completion date.

3. The Professional shall be responsible for (i) notifying the property owner regarding the

Services and (ii) securing any necessary access to the property in question prior to the

performance of an appraisal. NBU shall provide property owner contact information if

available and not identified as confidential.  In cases where NBU cannot provide this

information, the Professional shall identify the owner and secure permission to access the

property for the purposes of conducting the Services. If the Professional is unable to

identify a property owner, the Professional shall contact NBU for direction regarding

further action for the order.

4. Within five (5) business days of receiving a request for the Services, the Professional shall

compile a cost estimate for the Services requested (“Quote”) and submit the Quote to the

NBU real estate services department by email. The Quote shall include a cost breakdown

that utilizes the rates contained in the Agreement and the date by which the Professional

will deliver the requested Services to NBU.

5. The Professional shall proceed with the Services described in the Quote upon NBU’s

written acceptance of the Quote, which shall be communicated to the Professional by NBU

in writing or by email.
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6. Upon completion of all required appraisal tasks, the Professional shall complete an

appraisal report in compliance with the Uniform Standards of Professional Appraisal

Practice and submit the preliminary report to the NBU real estate services department by

email.

7. The report shall be subject to NBU’s reasonable acceptance.  NBU shall review the

preliminary report. If the report is acceptable, NBU shall request finalization of the report

within five (5) working days from the date of NBU acceptance.

8. The Professional’s delivery of the finalized report shall be submitted via email. The receipt

of the finalized report by NBU shall constitute completion of the Services for a specific

order.

If no other deadline is specified in the Quote, the Professional shall submit completed reports no 

later than forty-five (45) calendar days from the date the Quote for the subject Services is accepted 

by NBU. The Professional shall communicate in writing any perceived conflicts with deadlines 

prior to accepting and performing the Services.  

Unless otherwise specified by NBU, the Professional shall keep a record copy of each final 

appraisal report for ten (10) years. 

Appraiser’s Task Matrix 

Task 

No. 

Task Description Task Purpose 

1 Receive Acceptance of 

Quote from NBU 

Authorizes the work to begin an appraisal 

2 Review plat  maps, 
parcel sketches, and 

other data associated  

with the subject 

property or parcel 

Identify the relevant characteristics and attributes of the 

property being appraised 

3 Contact property owner 
and view subject 

property 

Gives the property owner the opportunity to accompany 

the appraiser when the property is viewed.  If a 

property owner does not respond, then the property 

shall be valued using aerial imagery and viewing the 

property through public thoroughfares 

4 Determine the Scope of 

Work 

Determines the type and extent of research 

and analysis required for the appraisal 

5 Gather the appropriate 

market data including 

comparable sales, 

Collect all necessary  market data for credible 

assignment results 
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construction costs, 

depreciation, 

comparable rentals, 

operating   expenses, 

and capitalization rates 

6 Confirm the comparable 

data with Multiple 

Listing Service 

(“MLS”), local real 

estate agents, buyers, 

sellers, other appraisers, 

and public records, and 

through field viewings 

Verify  a l l  information necessary for credible 

assignment results 

7 Apply the Cost, Sales 
Comparison, and 
Income Capitalization 
approaches, as 
applicable, to arrive at 
an opinion of the 
market for the subject 
property.   For a partial 
acquisition,  appraiser 
shall value the whole  
property, the part to be 
acquired, and the 
remainder before and 
after the acquisition in 
order to arrive at an 
opinion of the total 
compensation due to 
the property owner 

Analyze all appropriate approaches necessary to indicate 

a value conclusion. The steps for a partial acquisition 

are necessary to comply with the laws of Texas 

8 In the case of a partial 
acquisition, the property 
shall be thoroughly 
investigated in order to 
determine whether 
there are improvements 
within the acquisition, 
whether there are any 
costs to cure due to the 
owner as a result of 
the acquisition, and to 
determine whether 
there are any damages 
to the remainder 
property resulting from 
the acquisition 

To determine any special benefits and/or damages to 
the remainder property in accordance with the laws of 
Texas 

9 

The appraisal shall be 
prepared in Accordance 

To meet the requirements of the appraisal development 

process in order to produce a credible appraisal 
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with Standard of the 
Uniform Standards of 
Professional Appraisal 
Practice (USPAP), as 
promulgated by the 
Appraisal Standards 
Board of the Appraisal 
Foundation, the Code of 
Professional Ethics and 
Standards of 
Professional Appraisal 
Practice of the 
Appraisal Institute, and 
all applicable federal, 
state, and local laws 

10 The appraisal shall be 
conveyed in an appraisal  
report that conforms 
with Standard Rule 2-
2(a) of USPAP 

To communicate the analysis, opinion and conclusion 
in a manner that is not misleading 

11 Transmit Final Report 

to NBU 

Completes NBU order for an appraisal 
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Exhibit B 

Compensation 

The Professional shall provide pricing for each appraisal order.  In the case of an order for multiple 

appraisals, the Professional shall provide a breakdown for each parcel that needs an appraisal.  

NBU has allocated a not to exceed amount of $100,000 per year for the Services under this 

Agreement and a total not to exceed amount of $500,000 for the duration of the Agreement.    

APPRAISAL SERVICES 

TITLE HOURLY RATE 

Principal Appraiser $240 

Appraiser Associate $170 

Review Appraiser $240 

Research/Mapping $130 

Administrative Assistant $85 

CONDEMNATION SUPPORT SERVICES 

TITLE HOURLY RATE 

Principal Appraiser $240 

Appraiser Associate $170 

Review Appraiser $240 

Research/Mapping $130 

Administrative Assistant $85 

EXPERT WITNESS 

TITLE HOURLY RATE 

Principal Appraiser $270 

Appraiser Associate $200 

Review Appraiser $270 

Research/Mapping $160 

Administrative Assistant $115 
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Effective 09.01.2023 

PROFESSIONAL SERVICES AGREEMENT 

 

This PROFESSIONAL SERVICES AGREEMENT (the “Agreement”) is made and entered by and 

between NEW BRAUNFELS UTILITIES, a Texas municipally owned utility (“NBU”), and TITAN 

COMMERCIAL VALUATION, LLC, a Texas Limited Liability Company (the “Professional”).  For 

good and valuable consideration, the receipt and sufficiency of which is acknowledged, the parties 

agree as follows: 

 

 

Section 1. Term of Agreement.  This Agreement shall become effective the date on which the last 

party to this Agreement executes this Agreement and this Agreement shall not be binding until 

executed by all parties (the “Effective Date”). Once this Agreement is executed by both parties, 

this Agreement shall remain in effect until the completion date specified in Exhibit A, unless 

terminated as provided for in this Agreement.   Subject to Section 271.9041 of the Texas Local 

Government Code, as amended, Exhibit A shall provide, in either calendar days or by providing a 

final date, a time of completion prior to which the Professional shall have completed all tasks 

related to the Services (hereinafter defined).    

 

This Agreement will be effective on the latest date subscribed below (the “Effective Date”) and 

will remain in full force and effect for a period of one (1) year from September 2, 2024, to 

September 1, 2025 (the “Initial Term”), unless terminated as otherwise provided pursuant to the 

terms and conditions of this Agreement.  After the expiration of the Initial Term, this Agreement 

shall automatically renew for four (4) successive one-year terms (each, a “Renewal Term”), unless 

either party provides written notice of its intent to terminate the Agreement to the other party at 

least thirty (30) days prior to the expiration of any term.  The Initial Term and any Renewal Term(s) 

are collectively referred to herein as the “Term.”  Upon renewal, the terms and conditions of this 

Agreement will remain in full force and effect.  In no event will the contract Terms extend beyond 

August 31, 2029 

 

Section 2.  Scope of Services. 

 

(A) The Professional shall perform the services described in Exhibit A (the “Services”) within 

the timeframe specified therein. The time limits for the Services stated in Exhibit A are of the 

essence of the Agreement. By executing this Agreement, the Professional confirms that the 

timeframe in Exhibit A is a reasonable period for performing the Services. The scope of work 

described in the Services constitutes the “Project.” 

 

(B) The quality of Services provided hereunder shall be of the level of professional quality 

performed by professionals regularly rendering this type of service. 

 

(C) The Professional shall perform the Services in compliance with all statutory, regulatory, 

and contractual requirements now or hereafter in effect as may be applicable to the rights and 

obligations set forth in the Agreement. 
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(D) The Professional may rely upon the accuracy of reports and surveys provided to it by NBU 

except when defects should have been apparent to a reasonably competent professional or when it 

has actual notice of any defects in the reports and surveys. 

 

Section 3.  Compensation. 

 

(A) Amount.  The Professional shall be paid the amount set forth in Exhibit B as described 

herein. 

 

(B) Billing Period.  NBU shall pay the Professional within thirty (30) days after receipt and 

approval of invoices and based upon work satisfactorily performed and completed to date.  All 

invoices shall document and itemize all work completed to date.  Each invoice statement shall 

include a record of time expended and work performed in sufficient detail to justify payment.   In 

the event any uncontested portions of any invoice are not paid within thirty (30) days of receipt 

and approval of the Professional’s invoice, the Professional shall have the right to suspend work. 

 

(C) Reimbursable Expenses. Any and all reimbursable expenses related to the Project shall be 

described in the Services defined in Exhibit A and accounted for in the total compensation amount 

in Exhibit B.  If these items are not specifically accounted for in both Exhibit A and Exhibit B, 

NBU shall not be required to pay such amounts unless otherwise agreed to in writing by both 

parties or unless agreed to pursuant to Section 4 of this Agreement.   

 

Section 4.  Changes to the Project Work; Additional Work. 

 

(A)  Changes to Work.  The Professional shall make such revisions to any work that has been 

completed as are necessary to correct any errors or omissions as may appear in such work.  If NBU 

finds it necessary to make changes to previously satisfactorily completed work or parts thereof, 

the Professional shall make such revisions if requested and as directed by NBU and such services 

shall be considered as additional work and paid for as specified under the following paragraph. 

 

(B) Additional Work.  NBU retains the right to make changes to the Services at any time by a 

written contract amendment.  Work that is clearly not within the general description of the Services 

under this Agreement must be approved in writing by NBU by contract amendment before the 

additional work is undertaken by the Professional.  If the Professional is of the opinion that any 

work is beyond that contemplated in this Agreement and the Services described in Exhibit A and 

therefore constitutes additional work, the Professional shall promptly notify NBU of that opinion 

in writing.  If NBU agrees that such work does constitute additional work, then NBU and the 

Professional shall execute a contract amendment for the additional work and NBU shall 

compensate the Professional for the additional work on the same basis of the rates for the Services 

contained in Exhibit B.  If the changes deduct from the extent of the scope of work for the Services, 

the contract sum shall be adjusted accordingly.  All such changes shall be executed under the 

conditions of the original Agreement.  Any work undertaken by the Professional not previously 

approved as additional work shall be at risk of the Professional. 

 

Section 5.  Ownership of Documents.  Upon completion or termination of this Agreement, all 

documents prepared by the Professional or furnished to the Professional by NBU shall be delivered 
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to and become the property of NBU.  All drawings, charts, calculations, plans, specifications and 

other data, including electronic files and raw data, prepared under or pursuant to this Agreement 

shall be made available, upon request, to NBU without restriction or limitation on the further use 

of such materials; however, such materials are not intended or represented to be suitable for reuse 

by NBU or others.  Any reuse of the materials related to the Services without prior verification or 

adaptation by the Professional for the specific purpose intended will be at NBU’s sole risk and 

without liability to the Professional.  Where applicable, the Professional shall retain all pre-existing 

proprietary rights in the materials provided to NBU but shall grant to NBU a non-exclusive, 

perpetual, royalty-free license to use such proprietary information solely for the purposes for which 

the information was provided.  The Professional may, at the Professional’s expense, have copies 

made of the documents or any other data furnished to NBU under or pursuant to this Agreement. 

 

Section 6.  Personnel.  The Professional shall provide adequate, experienced personnel, 

capable of and devoted to the successful completion of the Services to be performed under this 

Agreement.  The Professional agrees that, upon commencement of the Services to be performed 

under this Agreement, key personnel will not be removed or replaced without prior written notice 

to NBU.  If key personnel are not available to perform the Services for a continuous period 

exceeding thirty (30) calendar days, or are expected to devote substantially less effort to the 

Services than initially anticipated, the Professional shall immediately notify NBU of same and 

shall replace such personnel with personnel possessing substantially equal ability and 

qualifications. 

 

Section 7. Licenses; Materials.    The Professional shall maintain in current status all federal, 

state, and local licenses and permits required for the Professional to perform the Services and 

operate its business.  NBU has no obligation to provide the Professional, its employees or 

subcontractors any business registrations or licenses required to perform the Services described in 

this Agreement.  NBU has no obligation to provide tools, equipment, or materials to the 

Professional. 

 

Section 8.   Standard of Care.   As required by Section 271.9041 of the Texas Local 

Government Code, as amended, all services provided under this Agreement will be performed 

with the professional skill and care ordinarily provided by competent appraisers under the same 

or similar circumstances and professional license. The Professional shall perform its services as 

expeditiously as is prudent considering the ordinary professional skill and care of a competent 

appraiser.   

 

Section 9.  Indemnification.   

 

(A) GENERAL.  TO THE EXTENT PERMITTED BY LAW, INCLUDING SECTION 271.9041 OF THE 

TEXAS LOCAL GOVERNMENT CODE, THE PROFESSIONAL SHALL INDEMNIFY AND HOLD 

HARMLESS NBU AND EACH BOARD MEMBER, OFFICER, EMPLOYEE, AGENT, AND 

REPRESENTATIVE THEREOF (NBU AND ANY SUCH PERSON BEING HEREIN CALLED AN 

“INDEMNIFIED PARTY”) FOR, FROM AND AGAINST ANY AND ALL LOSSES, CLAIMS, DAMAGES, 

LIABILITIES, COSTS AND EXPENSES (INCLUDING, BUT NOT LIMITED TO, REASONABLE 

ATTORNEYS’ FEES AND COURT COSTS) INCURRED BY ANY INDEMNIFIED PARTY WHICH ARE: 
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i. DUE TO THE VIOLATION OF ANY ORDINANCE, REGULATION, STATUTE, OR OTHER 

LEGAL REQUIREMENT IN THE PERFORMANCE OF THIS AGREEMENT, BY THE 

PROFESSIONAL, ITS AGENT, EMPLOYEE, ANY CONSULTANT UNDER CONTRACT, OR 

ANY OTHER ENTITY OVER WHICH THE PROFESSIONAL EXERCISES CONTROL; 

 

ii. CAUSED BY OR RESULTING FROM ANY NEGLIGENT OR INTENTIONAL ACT OR 

OMISSION IN VIOLATION OF PROFESSIONAL’S STANDARD OF CARE, BY THE 

PROFESSIONAL, ITS AGENT, ANY CONSULTANT UNDER CONTRACT, OR ANY OTHER 

ENTITY OVER WHICH THE PROFESSIONAL EXERCISES CONTROL; 

 

iii. CAUSED BY OR RESULTING FROM ANY CLAIM ASSERTING INFRINGEMENT OR 

ALLEGED INFRINGEMENT OF A PATENT, TRADEMARK, COPYRIGHT OR OTHER 

INTELLECTUAL PROPERTY RIGHT IN CONNECTION WITH THE INFORMATION 

FURNISHED BY OR THROUGH THE PROFESSIONAL, ITS AGENT, ANY CONSULTANT 

UNDER CONTRACT, OR ANY OTHER ENTITY OVER WHICH THE PROFESSIONAL 

EXERCISES CONTROL; 

 

iv. DUE TO THE FAILURE OF THE PROFESSIONAL, ITS AGENT, ANY CONSULTANT 

UNDER CONTRACT, OR ANY OTHER ENTITY OVER WHICH THE PROFESSIONAL 

EXERCISES CONTROL TO PAY THEIR CONSULTANTS OR SUBCONSULTANTS 

AMOUNTS DUE FOR SERVICES PROVIDED IN CONNECTION WITH THE PROJECT; OR 

 

v. OTHERWISE ARISING OUT OF OR RESULTING FROM THE PERFORMANCE OF THE 

SERVICES UNDER THIS AGREEMENT, INCLUDING SUCH CLAIMS, DAMAGES, LOSSES 

OR EXPENSES ATTRIBUTABLE TO BODILY INJURY, SICKNESS, DISEASE OR DEATH, 

OR TO INJURY TO OR DESTRUCTION OF TANGIBLE PROPERTY, INCLUDING LOSS OF 

USE RESULTING THEREFROM, BUT ONLY TO THE EXTENT SUCH CLAIMS, 

DAMAGES, LOSSES, COSTS AND EXPENSES ARE CAUSED BY OR RESULT FROM ANY 

NEGLIGENT OR INTENTIONAL ACTS OR OMISSIONS OF THE PROFESSIONAL, ITS 

AGENT, ANY CONSULTANT UNDER CONTRACT, OR ANY OTHER ENTITY OVER 

WHICH THE PROFESSIONAL EXERCISES CONTROL. 

 

(B) REIMBURSEMENT OF NBU’S FEES IN DEFENSE OF CLAIMS.  TO THE EXTENT NBU 

INCURS ATTORNEY’S FEES IN DEFENSE OF ANY CLAIM ASSERTED AGAINST NBU THAT ARISES OR 

RESULTS FROM THE ALLEGED ACTS OR OMISSIONS OF THE PROFESSIONAL DESCRIBED IN THIS 

SECTION, THE PROFESSIONAL SHALL REIMBURSE NBU ITS REASONABLE ATTORNEY’S FEES IN 

PROPORTION TO THE PROFESSIONAL’S LIABILITY FOUND AFTER A FINAL ADJUDICATION OF 

LIABILITY. 

 

The obligations of the Professional under this Section shall survive the termination of this 

Agreement. 

 

Section 10.  Insurance. 
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(A) General.  

 

i. Insurer Qualifications.  Without limiting any obligations or liabilities of the 

Professional, the Professional shall purchase and maintain, at its own expense, 

hereinafter stipulated minimum insurance with insurance companies authorized to 

do business in the State of Texas with an A.M. Best, Inc. rating of A- VII or above 

with policies and forms satisfactory to NBU.  Failure to maintain insurance as 

specified herein may result in termination of this Agreement at NBU’s option. 

 

ii. No Representation of Coverage Adequacy.  By requiring insurance, NBU does not 

represent that coverage and limits will be adequate to protect the Professional.  

NBU reserves the right to review any and all of the insurance policies and/or 

endorsements cited in this Agreement, but has no obligation to do so.  Failure to 

demand such evidence of full compliance with the insurance requirements set forth 

in this Agreement or failure to identify any insurance deficiency will not relieve the 

Professional from, nor be construed or deemed a waiver of, its obligation to 

maintain the required insurance at all times during the performance of this 

Agreement. 

 

iii. Additional Insured.  All insurance coverage and self-insured retention or deductible 

portions, except Workers’ Compensation insurance and Professional Liability 

insurance, if applicable, shall name, to the fullest extent permitted by law for claims 

arising out of the performance of this Agreement, NBU, its agents, representatives, 

officers, directors, officials and employees as an Additional Insured (CG 2010 1001 

and CG 2037 1001 or an equivalent on the general liability policy) as specified 

under the respective coverage sections of this Agreement.  

 

iv. Coverage Term.  All insurance required herein shall be maintained in full force and 

effect until all the Services required to be performed under the terms of this 

Agreement are satisfactorily performed, completed and formally accepted by NBU, 

unless specified otherwise in this Agreement. 

 

v. Primary Insurance.  The Professional’s insurance shall be primary insurance with 

respect to performance of this Agreement and in the protection of NBU as an 

Additional Insured.  

 

vi. Claims Made.  In the event any insurance policies required by this Agreement are 

written on a “claims made” basis, coverage will extend, either by keeping coverage 

in force or purchasing an extended reporting option, for three years after the 

conclusion of the term of this Agreement.  Such continuing coverage will be 

evidenced by submission of annual certificates of insurance stating applicable 

coverage is in force and containing provisions as required herein for the three-year 

period.  

 

vii. Waiver.  All policies (except for Professional Liability, if applicable), including 

Workers’ Compensation insurance, will contain a waiver of rights of recovery 
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(subrogation) against NBU, its agents, representatives, officials, officers and 

employees for any claims arising out of the Services performed by the Professional.  

The Professional shall arrange to have such subrogation waivers incorporated into 

each policy via formal written endorsement thereto.  

 

viii. Policy Deductibles and/or Self-Insured Retentions.  The policies set forth in these 

requirements may provide coverage that contains deductibles or self-insured 

retention amounts.  Such deductibles or self-insured retention shall not be 

applicable with respect to the policy limits provided to NBU. The Professional shall 

be solely responsible for any such deductible or self-insured retention amount.  

 

ix. Use of Subcontractors.  The Professional shall not use subcontractors for all or any 

work under this Agreement without the prior written consent of NBU in its sole 

discretion. If any work under this Agreement is subcontracted in any way, the 

Professional shall execute written agreements with its subcontractors containing the 

indemnification provisions set forth in this Agreement and insurance requirements 

set forth herein protecting NBU and the Professional.  The Professional shall be 

responsible for executing any agreements with its subcontractors and obtaining 

certificates of insurance verifying the insurance requirements.  

 

x. Evidence of Insurance.  Prior to the Effective Date of this Agreement, the 

Professional shall provide suitable evidence of insurance to NBU, which confirms 

that all required insurance policies are in full force and effect.  Evidence of 

insurance shall be in a form acceptable to NBU  Confidential information such as 

the policy premium may be redacted from the documents evidencing each insurance 

policy, provided that such redactions do not alter any of the information required 

by this Agreement.  NBU will rely upon the requested information, including, but 

not limited to, certificates of insurance, endorsements, schedule of forms and 

endorsements, or other policy language as evidence of coverage but such 

acceptance and reliance will not waive or alter in any way the insurance 

requirements or obligations of this Agreement.  If any of the policies required by 

this Agreement expire during the life of this Agreement, it will be the Professional’s 

responsibility to forward renewal certificates and evidence of insurance to NBU 

five (5) days prior to the expiration date.   

  

(B) Required Insurance Coverage. Any of the coverage set forth below may be waived by NBU 

in its sole discretion, but any such waiver must be signed by an authorized representative of NBU 

on or before the Effective Date of this Agreement. 

 

i. Commercial General Liability.  The Professional shall maintain “occurrence” form 

Commercial General Liability insurance with an unimpaired limit of not less than 

$1,000,000 for each occurrence and a $2,000,000 General Aggregate Limit.  The 

policy shall cover liability arising from premises, operations, independent 

contractors, products, completed operations, personal injury, and property damage.  

The definition of insured contract cannot have any modifications as outlined in the 

ISO policy form CG 0001 0413.  Third party action over coverage must not be 
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specifically excluded. To the fullest extent allowed by law, for claims arising out 

of the performance of this Agreement, NBU, its agents, representatives, officers, 

officials and employees shall be cited as an Additional Insured.  If any Excess 

insurance is utilized to fulfill the requirements of this subsection, such Excess 

insurance shall be “follow form” equal or broader in coverage scope than 

underlying insurance.  

 

ii. Auto Liability.  The Professional shall maintain Automobile Liability insurance 

with a limit of $1,000,000 combined single limit on the Professional’s owned or 

hired and non-owned vehicles, as applicable, assigned to or used in the performance 

of the Services by the Professional under this Agreement.  To the fullest extent 

allowed by law, for claims arising out of the performance of this Agreement, NBU, 

its agents, representatives, officers, directors, officials and employees shall be cited 

as an Additional Insured.  If any Excess insurance is utilized to fulfill the 

requirements of this subsection, such Excess insurance shall be “follow form” equal 

or broader in coverage scope than underlying insurance.  

 

iii. Professional Liability.  The Professional shall maintain Professional Liability 

insurance covering negligent errors and omissions arising out of the Services 

performed by the Professional, or anyone employed by the Professional, or anyone 

for whose negligent acts, mistakes, errors and omissions the Professional is legally 

liable, with an unimpaired liability insurance limit of $1,000,000 each claim and 

$2,000,000 annual aggregate.  In the event the Professional Liability insurance 

policy is written on a “claims made” basis, coverage shall extend for three years 

after the conclusion of the term of this Agreement, and the Professional shall be 

required to submit certificates of insurance and other requested information 

evidencing proper coverage is in effect as required above.  Confidential information 

such as the policy premium or proprietary information may be redacted from the 

insurance information requested, provided that such redactions do not alter any of 

the information required by this Agreement.  

 

iv. Workers’ Compensation and Employer’s Liability Insurance.  The Professional 

shall maintain Workers’ Compensation insurance to cover the Professional’s 

employees engaged in the performance of the Services under this Agreement and 

shall also maintain Employers Liability Insurance of not less than $1,000,000 for 

each accident, $1,000,000 disease for each employee and $1,000,000 disease policy 

limit.  

 

(C) Cancellation and Expiration Notice.  Insurance required herein shall not expire, be 

canceled, or be materially changed without thirty (30) days’ prior written notice to NBU.  

 

Section 11.  Termination. 

 

(A) For NBU’s Convenience.  This Agreement is for the convenience of NBU and, as such, 

may be terminated by NBU for any reason upon thirty (30) days’ written notice by NBU to the 

Professional.  Upon termination for convenience, the Professional will be paid for the Services 
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performed to the termination date less any offsets to which NBU may be entitled under the terms 

of this Agreement. By written notice to NBU, the Professional may suspend work if the 

Professional reasonably determines that working conditions at the site (outside the Professional’s 

control) are unsafe, or in violation of applicable laws, or in the event NBU has not made timely 

payment in accordance with this Agreement, or for other circumstances not caused by the 

Professional that are materially interfering with the normal progress of the work.  The 

Professional’s suspension of work hereunder shall be without prejudice to any other remedy of 

the Professional at law or equity. 

 

(B) For Cause.  If either party violates any provision or fails to perform any obligation of this 

Agreement and such party fails to cure its nonperformance within thirty (30) days after written 

notice of nonperformance is given by the non-defaulting party, such party will be in default.  In 

the event of such default, the non-defaulting party may terminate this Agreement immediately for 

cause and will have all remedies that are available to it at law or in equity including, without 

limitation, the remedy of specific performance. If the nature of the defaulting party’s 

nonperformance is such that it cannot reasonably be cured within thirty (30) days, then the 

defaulting party will have such additional period of time as may be reasonably necessary under 

the circumstances, provided the defaulting party immediately (i) provides written notice to the 

non-defaulting party and (ii) commences to cure its nonperformance and thereafter diligently 

continues to completion the cure of its nonperformance.  In no event will any such cure period 

exceed ninety (90) days.  Only one notice of nonperformance will be required during the term of 

this Agreement and in the event of a second breach or violation, the nondefaulting party may 

immediately terminate this Agreement without notice to the defaulting party.  In the event of any 

termination for cause by NBU, payment will be made by NBU to the Professional for the 

undisputed portion of its fee due as of the termination date less any offsets to which NBU may be 

entitled under the terms of this Agreement.  

 

(C) Non-Collusion.  The Professional represents and warrants that the Professional has not 

given, made, promised or paid, nor offered to give, make, promise or pay any gift, bonus, 

commission, money or other consideration to any person as an inducement to or in order to obtain 

the work to be provided to NBU under this Agreement.  If NBU determines that the Professional 

gave, made, promised, paid or offered any gift, bonus, commission, money, or other consideration 

to NBU or any of its officers, agents, or employees to secure this Agreement, NBU may elect to 

cancel this Agreement by written notice to the Professional. The Professional further agrees that 

the Professional shall not accept any gift, bonus, commission, money, or other consideration from 

any person (other than from NBU pursuant to this Agreement) for any of the Services performed 

by the Professional under or related to this Agreement.  If any such gift, bonus, commission, 

money, or other consideration is received by or offered to the Professional, the Professional shall 

immediately report that fact to NBU and, NBU, at its sole option, may elect to cancel this 

Agreement by written notice to the Professional. 

 

(D) Agreement Subject to Appropriation.  This Agreement is subject to appropriation of funds.  

The provisions of this Agreement for payment of funds by NBU shall be effective when funds are 

appropriated for purposes of this Agreement and are actually available for payment.  NBU shall 

be the sole judge and authority in determining the availability of funds under this Agreement and 

NBU shall keep the Professional fully informed as to the availability of funds for the Agreement.  
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The obligation of NBU to make any payment pursuant to this Agreement is a current expense of 

NBU, payable exclusively from such annual appropriations, and is not a general obligation or 

indebtedness of NBU.  If sufficient funds are not appropriated to pay the amounts as set forth in 

this Agreement during any immediately succeeding fiscal year, this Agreement shall terminate at 

the end of the then-current fiscal year and NBU and the Professional shall be relieved of any 

subsequent obligation under this Agreement.  

 

Section 12. Miscellaneous.   

 

(A)  Independent Contractor.  The Professional acknowledges that the Professional is an 

independent contractor of NBU and is not an employee, agent, official or representative of NBU.  

The Professional shall not represent, either expressly or through implication, that the Professional 

is an employee, agent, official or representative of NBU.  Income taxes, self-employment taxes, 

social security taxes and the like shall be the sole responsibility of the Professional. 

 

(B) Governing Law; Venue.  This Agreement and all of the transactions contemplated herein 

shall be governed by and construed in accordance with the laws of the State of Texas.  The 

provisions and obligations of this Agreement are performable in Comal County, Texas such that 

exclusive venue for any action arising out of this Agreement shall be in Comal County, Texas. 

 

(C) Compliance with Laws.  The Professional shall comply with all federal, state and local 

laws, statutes, ordinances, rules and regulations, and the orders and decrees of any courts, 

administrative, or regulatory bodies in any matter affecting the performance of this Agreement, 

including, without limitation, worker’s compensation laws, minimum and maximum salary and 

wage statutes and regulations, and licensing laws and regulations.  When required, the Professional 

shall furnish satisfactory proof of compliance to NBU. 

 

(D) Amendments.  This Agreement may only be amended, modified, or supplemented by a 

written amendment signed by persons duly authorized to enter into contracts on behalf of NBU 

and the Professional. 

 

(E) Provisions Required by Law.  Each and every provision of law and any clause required by 

law to be in the Agreement shall be read and enforced as though it were included herein and, if 

through mistake or otherwise any such provision is not inserted, or is not correctly inserted, then 

upon the application of either party, the Agreement shall promptly be physically amended to make 

such insertion or correction. 

 

(F) Severability.  If any term or provision of this Agreement is held to be invalid, illegal, or 

unenforceable in any respect under applicable law, the legality, validity or enforceability of the 

remaining terms or provisions of this Agreement shall not be affected thereby, and this Agreement 

shall be construed as if such invalid, illegal, or unenforceable provision had never been contained 

herein. 

 

(G) Entire Agreement; Interpretation; Parol Evidence.  This Agreement and the related Exhibits 

constitute the entire agreement of the parties with respect to the subject matter, and all previous 

agreements, whether oral or written, entered into prior to this Agreement are hereby revoked and 
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superseded thereby.  No representations, inducements or oral agreements have been made by any 

of the parties except as expressly set forth in this Agreement.  This Agreement shall be construed 

and interpreted according to its plain meaning, and no presumption shall be deemed to apply in 

favor of, or against the party drafting the Agreement.   

 

(H) No Assignment.  Neither party shall have the right to assign that party’s interest in this 

Agreement without the prior written consent of the other party.  Any purported assignment in 

violation of this Section shall be null and void.   

 

(I) Subcontractors. The Professional shall not transfer any portion of the work related to the 

Services under this Agreement to any subcontractor without the prior written consent of NBU, 

which consent shall not be unreasonably withheld.  The approval or acquiescence of NBU in the 

subletting of any work shall not relieve the Professional of any responsibility for work done by 

such subcontractor.  Failure to pay subcontractors in a timely manner pursuant to any subcontract 

shall be a material breach of this Agreement by the Professional. 

 

(J) Waiver. No waiver by any party of any of the provisions of this Agreement shall be 

effective unless explicitly set forth in writing and signed by the party so waiving.  No waiver of 

any breach or violation of any term of this Agreement shall be deemed or construed to constitute 

a waiver of any other breach or violation, whether concurrent or subsequent, and whether of the 

same or of a different type of breach or violation.  No failure to exercise, or delay in exercising, 

any right, remedy, power, or privilege arising from this Agreement shall operate or be construed 

as a waiver thereof; nor shall any single or partial exercise of any right, remedy, power, or privilege 

hereunder preclude any other or further exercise thereof or the exercise of any other right, remedy, 

power, or privilege. 

 

(K) Attorneys’ Fees.  In the event either party brings any action for any relief, declaratory or 

otherwise, arising out of this Agreement or on account of any breach or default hereof, the 

prevailing party will be entitled to receive from the other party reasonable attorneys’ fees and 

reasonable costs and expenses, which will be deemed to have accrued on the commencement of 

such action.  

 

(L) Liens.  All materials or services provided under this Agreement shall be free of all liens 

and, if NBU requests, a formal release of all liens shall be delivered to NBU. 

 

(M) Offset.  

 

i. Offset for Damages.  In addition to all other remedies at law or equity, NBU may 

offset from any money due to the Professional any amount the Professional owes 

to NBU for damages resulting from breach or deficiencies in performance or breach 

of any obligation under this Agreement, including but not limited to all costs, 

expenses, fines, fees, and charges associated with obtaining performance from 

alternative sources, shipping, handling, materials, equipment rental, travel expenses 

and associated costs. 
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ii. Offset for Delinquent Fees or Taxes.  NBU may offset from any money due to the 

Professional any amount the Professional owes to NBU for delinquent fees, 

including any interest or penalties.  

 

(N) Notices.    Any notice or other communication required or permitted to be given under this 

Agreement shall be in writing and shall be deemed to have been duly given if (i) delivered to the 

party at the address set forth below, (ii) deposited in the U.S. Mail, registered or certified, return 

receipt requested, to the address set forth below, or (iii) given to a recognized and reputable 

overnight delivery service, to the address set forth below:  

 

If to NBU:   

 

New Braunfels Utilities 

Attn: Real Estate Manager 

263 Main Plaza  

New Braunfels, TX 78130 

 

With copy to:    

 

Purchasing Manager 

New Braunfels Utilities 

355 FM 306 

New Braunfels, TX 78130 

 

If to the Professional:  

 

Titan Commercial Valuation, LLC 

8820 Business Park Drive 

Suite 400 

Austin, TX 78759 

 

or at such other address, and to the attention of such other person or officer, as any party may 

designate by providing thirty (30) days’ prior written notice of such change to the other party in 

the manner set forth in this Section.  Notices shall be deemed received (i) when delivered to the 

party, (ii) three business days after being placed in the U.S. Mail, properly addressed, with 

sufficient postage or (iii) the following business day after being given to a recognized overnight 

delivery service, with the person giving the notice paying all required charges and instructing the 

delivery service to deliver on the following business day.  If a copy of a notice is also given to a 

party’s counsel or other recipient, the provisions above governing the date on which a notice is 

deemed to have been received by a party shall mean and refer to the date on which the party, and 

not its counsel or other recipient to which a copy of the notice may be sent, is deemed to have 

received the notice.  

 

(O) Confidentiality of Records.  The Professional shall establish and maintain procedures and 

controls that are acceptable to NBU for the purpose of ensuring that information contained in its 

records or obtained from NBU or from others in carrying out the Professional’s obligations under 

May
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this Agreement shall not be used or disclosed by it, its agents, officers, or employees, except as 

required to perform the Professional’s duties under this Agreement.  Persons requesting such 

information should be referred to NBU.  The Professional also agrees that any information 

pertaining to individual persons shall not be divulged other than to employees or officers of the 

Professional as needed for the performance of duties under this Agreement.  

 

(P) Right to Audit.  NBU shall have the right to examine and audit the books and records of 

the Professional with regard to the Services, or any subsequent changes, at any reasonable time. 

Such books and records shall be maintained in accordance with generally accepted principles of 

accounting and shall be adequate to enable determination of: (1) the substantiation and accuracy 

of any payments required to be made under this Agreement; and (2) compliance with the provisions 

of this Agreement. 

 

(Q) Paragraph Headings; Construction. The paragraph headings contained in this Agreement 

are for convenience only and shall in no way enlarge or limit the scope or meaning of the various 

and several paragraphs hereof.  Both parties have participated in the negotiation and preparation 

of this Agreement and this Agreement shall not be construed either more or less strongly against 

or for either party. 

 

(R) Binding Effect. Except as limited herein, the terms and provisions of this Agreement shall 

be binding upon and inure to the benefit of the parties hereto and their respective heirs, devisees, 

personal and legal representatives, successors and assigns. 

 

(S) Gender.  Within this Agreement, words of any gender shall be held and construed to include 

any other gender, and words in the singular number shall be held and construed to include the 

plural, unless the context otherwise requires. 

 

(T) Multiple Counterparts.  This Agreement may be executed in multiple counterparts, each of 

which shall be deemed an original, and all of which shall constitute but one and the same 

instrument. 

 

(U) Exhibits.  Except as specified in Subsection (V) of this Section, all exhibits to this 

Agreement are incorporated herein by reference for all purposes wherever reference is made to the 

same. 

 

(V) Conflicting Terms.  In the case of any conflicts between the terms of this Agreement and 

the Exhibits, the statements in the body of this Agreement shall govern.   The Exhibits are intended 

to detail the technical scope of services, fee schedule, and the term of the contract only and shall 

not dictate Agreement terms. 

 

(W) Relationship of Parties.  Nothing contained in this Agreement shall be deemed or construed 

by the parties hereto or by any third party to create the relationship of principal and agent or of 

partnership or of joint venture or of any association whatsoever between the parties, it being 

expressly understood and agreed that no provision contained in this Agreement nor any act or acts 

of the parties hereto shall be deemed to create any relationship between the parties other than the 
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relationship of  independent parties contracting with each other solely for the purpose of effecting 

the provisions of this Agreement. 

 

(X) No Third-Party Beneficiaries.  This Agreement is for the sole benefit of the parties hereto 

and their respective assigns and nothing herein, express or implied, is intended to or shall confer 

upon any other person or entity any legal or equitable right, benefit, or remedy of any nature 

whatsoever under or by reason of this Agreement.  

 

(Y) Non-Exclusive Contract.  This Agreement is entered into with the understanding and 

agreement that it is for the sole convenience of NBU.  NBU reserves the right to obtain like goods 

and services from another source when necessary. 

 

Section 13.  Force Majeure.  If the performance of any covenant or obligation to be performed 

hereunder by any party is delayed as a result of circumstances that are beyond the reasonable 

control of such party (which circumstances may include, without limitation, acts of God, war, acts 

of civil disobedience, epidemic, pandemic, fire or other casualty, shortage of materials, adverse 

weather conditions (such as, by way of illustration and not of limitation, severe rain storms or 

below freezing temperatures, or tornados), labor action, strikes or similar acts, moratoriums or 

regulations or actions by governmental authorities), the time for such performance shall be 

extended by the amount of time of such delay, but no longer than the amount of time reasonably 

occasioned by the delay.  In no event will any delay or failure of performance caused by any force 

majeure condition extend this Agreement beyond its stated Term unless both parties agree in 

writing to such extension in an amendment to this Agreement. The party claiming delay of 

performance as a result of any of the foregoing force majeure events shall deliver written notice 

of the commencement of any such delay resulting from such force majeure event not later than 

seven (7) days after the claiming party becomes aware of the same, and if the claiming party fails 

to so notify the other party of the occurrence of a force majeure event causing such delay and the 

other party shall not otherwise be aware of such force majeure event, the claiming party shall not 

be entitled to avail itself of the provisions for the extension of performance contained in this 

subsection. 

 

Section 14.  Dispute Resolution.  In accordance with the provisions of Subchapter I, Chapter 271 

of the Texas Local Government Code, as amended, the parties agree that, prior to instituting any 

lawsuit or other proceeding arising from a dispute under this agreement, the parties shall first 

attempt to resolve the dispute by taking the steps described in this Section.  First, the dissatisfied 

party shall deliver to the other party a written notice substantially describing the nature of the 

dispute, which notice shall request a written response to be delivered to the dissatisfied party not 

less than five (5) days after receipt of the notice of dispute. Second, if the response does not 

reasonably resolve the dispute, in the opinion of the dissatisfied party, the dissatisfied party shall 

give five (5) days’ written notice to that effect to the other party whereupon each party shall appoint 

a person having authority over the activities of the respective parties who shall promptly meet, in 

person, in an effort to resolve the dispute.  Third, if those persons cannot or do not resolve the 

dispute, then the parties shall each appoint a person from the highest tier of managerial 

responsibility within each respective party, who shall then promptly meet, in person, in an effort 

to resolve the dispute. 
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Section 15. Disclosure of Business Relationships/Affiliations; Conflict of Interest 

Questionnaire.    The Professional represents that it is in compliance with the applicable filing and 

disclosure requirements of Chapter 176 of the Texas Local Government Code, as amended. 

 

Section 16.  Information Technology 

 

(A) Limited Access.  If necessary for the fulfillment of the Agreement, NBU may provide the 

Professional with non-exclusive, limited access to NBU’s information technology infrastructure.  

The Professional understands and agrees to abide by NBU policies, standards, regulations and 

restrictions regarding access and usage of NBU’s information technology infrastructure.  The 

Professional shall reasonably enforce such policies, standards, regulations and restrictions with all 

the Professional’s employees, agents or any tier of subcontractor granted access in the performance 

of this Agreement, and shall be granted and authorize only such access as may be necessary for 

the purpose of fulfilling the requirements of the Agreement.  The Professional’s employees, agents 

and subcontractors must receive prior, written approval from NBU before being granted access to 

NBU’s information technology infrastructure and data and NBU, in its sole determination, shall 

determine accessibility and limitations thereto.  The Professional agrees that the requirements of 

this Section shall be incorporated into all subcontractor agreements entered into by the 

Professional.  It is further agreed that a violation of this Section shall be deemed to cause 

irreparable harm that justifies injunctive relief in court.  A violation of this Section may result in 

immediate termination of this Agreement without notice.  

 

(B) Data Confidentiality.  All data, regardless of form, including originals, images and 

reproductions, prepared by, obtained by or transmitted to the Professional in connection with this 

Agreement is confidential, proprietary information owned by NBU.  Except as specifically 

provided in this Agreement, the Professional shall not intentionally disclose data generated in the 

performance of the Services to any third party without the prior, written consent of NBU. 

 

(C) Data Security.  Personal identifying information, financial account information, or 

restricted NBU information, whether electronic format or hard copy, is confidential and must be 

secured and protected at all times to avoid unauthorized access.  At a minimum, the Professional 

must encrypt or password-protect electronic files.  This includes data saved to laptop computers, 

computerized devices or removable storage devices.   

 

(D) Compromised Security.  In the event that data collected or obtained by the Professional in 

connection with this Agreement is believed to have been compromised or in the event of a Security 

Incident, as defined by Section 2054.603 of the Texas Government Code, the Professional shall 

notify NBU within twenty-four (24) hours of discovery of such compromise or Security Incident.  

TO THE EXTENT PERMITTED BY SECTION 271.9041 OF THE TEXAS LOCAL GOVERNMENT CODE, 

AS AMENDED, THE PROFESSIONAL SHALL INDEMNIFY AND HOLD NBU HARMLESS FROM ANY 

CLAIMS RESULTING FROM AN ACT OF NEGLIGENCE, INTENTIONAL TORT, INTELLECTUAL 

PROPERTY INFRINGEMENT, OR FAILURE TO PAY A SUBCONTRACTOR OR SUPPLIER COMMITTED 

IN CONNECTION WITH THE PERFORMANCE OF THIS AGREEMENT BY THE PROFESSIONAL, ITS 

OFFICERS, EMPLOYEES, CONSULTANTS, AGENTS, ANY TIER OF SUBCONTRACTOR, OR ANY ENTITY 

OVER WHICH THE PROFESSIONAL EXERCISES CONTROL. 
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(E) Survival.  The obligations of the Professional under this Section shall survive the 

termination of this Agreement. 

 

Section 17. Prohibition on Contracts with Companies Boycotting Israel.     The Professional 

hereby verifies that it and its parent company, wholly-or majority owned subsidiaries, and other 

affiliates, if any, does not boycott Israel and, to the extent this Agreement is a contract for goods 

or services, will not boycott Israel during the term of this Agreement as described in Chapter 2271 

of the Texas Government Code, as amended.  The foregoing verification is made solely to comply 

with Section 2271.002 of the Texas Government Code, as amended, and to the extent such Section 

does not contravene applicable federal and State law.  As used in the foregoing verification, 

“boycott Israel” means refusing to deal with, terminating business activities with, or otherwise 

taking any action that is intended to penalize, inflict economic harm on, or limit commercial 

relations specifically with Israel, or with a person or entity doing business in Israel or in an Israeli-

controlled territory, but does not include an action made for ordinary business purposes.  The 

Professional understands “affiliate” to mean an entity that controls, is controlled by, or is under 

common control with the Professional and exists to make a profit. 

 

Section 18.  Contracts with Companies Engaged in Business with Iran, Sudan or Foreign 

Terrorist Organizations Prohibited.  The Professional represents that neither it nor any of its parent 

company, wholly-or majority-owned subsidiaries, and other affiliates is a company identified on 

a list prepared and maintained by the Texas Comptroller of Public Accounts under Section 

2252.153 or Section 2270.0201, Texas Government Code, as amended, and posted on any of the 

following pages of such officer’s internet website:  

https://comptroller.texas.gov/purchasing/docs/sudan-list.pdf,  

https://comptroller.texas.gov/purchasing/docs/iran-list.pdf, or 

https://comptroller.texas.gov/purchasing/docs/fto-list.pdf.  

The foregoing representation is made solely to comply with Section 2252.152, Texas Government 

Code, as amended, and to the extent such Section does not contravene applicable federal or State 

law and excludes the Professional and each of its parent company, wholly-or majority-owned 

subsidiaries, and other affiliates, if any, that the United States government has affirmatively 

declared to be excluded from its federal sanctions regime relating to Sudan or Iran or any federal 

sanctions regime relating to a foreign terrorist organization.  The Professional understands 

“affiliate” to mean an entity that controls, is controlled by, or is under common control with the 

Professional and exists to make a profit. 

Section 19. Prohibition on Contracts with Companies in China, Iran, North Korea, or Russia.  

If the Professional is granted direct or remote access to or control of critical infrastructure in the 

State of Texas under this Agreement, the Professional represents the following: 

 

(A) it is not owned by or the majority of stock or other ownership interest in the Professional 

is not held or controlled by:  

 

i. individuals who are citizens of China, Iran, North Korea, Russia, or a country 

designated by the Governor of Texas as a threat to critical infrastructure under Section 

2275.0103 of the Texas Government Code, as amended (“designated country”); or  
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ii. a company or other entity, including a governmental entity, that is owned or controlled 

by citizens of or is directly controlled by the government of China, Iran, North Korea, 

Russia, or a designated country; or  

 

(B) it is not headquartered in China, Iran, North Korea, Russia, or a designated country. 

 

The foregoing representation is made solely to comply with Chapter 2275 of the Texas 

Government Code, as amended, and to the extent such Section does not contravene applicable 

federal or State law.  As used in the foregoing verification, “critical infrastructure” means a 

communication infrastructure system, cybersecurity system, electric grid, hazardous waste 

treatment system, or water treatment facility.  “Affiliate,” with respect to a company entering into 

an agreement in which the critical infrastructure is electric grid equipment, has the meaning 

assigned by the protocols of the independent organization certified under Section 39.151, Utilities 

Code, for the ERCOT power region. 

 

Section 20.  Prohibition on Contracts with Companies Boycotting Energy Companies. The 

Professional hereby verifies that it and its parent company, wholly-or majority owned subsidiaries, 

and other affiliates, if any, do not boycott energy companies and, to the extent this Agreement is a 

contract for goods or services, will not boycott energy companies during the term of this 

Agreement as described in Chapter 2276 of the Texas Government Code, as amended.   

 

The foregoing verification is made solely to comply with Section 2276.002 of the Texas 

Government Code, as amended, and to the extent such Section does not contravene applicable 

federal and State law.  As used in the foregoing verification, “boycott energy companies” has the 

meaning used in Section 809.001 of the Texas Government Code, as amended. The Professional 

understands “affiliate” to mean an entity that controls, is controlled by, or is under common control 

with the Professional and exists to make a profit. 

Section 21.  Prohibition on Contracts with Companies that Discriminate Against Firearm and 

Ammunition Industries.  The Professional hereby verifies that it and its parent company, wholly-

or majority owned subsidiaries, and other affiliates, if any, do not have a practice, policy, guidance, 

or directive that discriminates against a firearm entity or firearm trade association and, to the extent 

this Agreement is a contract for goods or services, will not discriminate against a firearm entity or 

firearm trade association during the term of this Agreement as described in Chapter 2274 of the 

Texas Government Code, as amended.    

 

The foregoing verification is made solely to comply with Section 2274.002 of the Texas 

Government Code, as amended, and to the extent such Section does not contravene applicable 

federal and State law.  As used in the foregoing verification, “discriminate against a firearm entity 

or firearm trade association” has the meaning used in Section 2274.001(3) of the Texas 

Government Code, as amended. The Professional understands “affiliate” to mean an entity that 

controls, is controlled by, or is under common control with the Professional and exists to make a 

profit. 

Section 22.  Texas Public Information Act.  The Professional recognizes that NBU is subject to 

the disclosure requirements of the Texas Public Information Act (the “PIA”). As part of its 
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obligations within this Agreement, the Professional agrees, at no additional cost to NBU, to 

cooperate with NBU for any particular needs or obligations arising out of the NBU’s obligations 

under the PIA. This acknowledgement and obligation are in addition to and complimentary to the 

NBU’s audit rights in Section 12(P). 

This provision applies if the Agreement has a stated expenditure of at least $1 million in public 

funds for the purchase of goods or services by NBU or results in the expenditure of at least $1 

million in public funds for the purchase of goods or services by NBU in a fiscal year of NBU.  

 

The Professional must (1) preserve all contracting information related to the Agreement as 

provided by the records retention requirements applicable to NBU for the duration of the 

Agreement; (2) promptly provide to NBU any contracting information related to the Agreement 

that is in the custody or possession of the Professional on request of NBU; and (3) on completion 

of the Agreement, either:  

 

(i) provide at no cost to NBU all contracting information related to the Agreement 

that is in the custody or possession of the Professional; or 

 

(ii) preserve the contracting information related to the Agreement as provided by the 

records retention requirements applicable to NBU. 

 

The requirements of Subchapter J, Chapter 552, Texas Government Code, may apply to this 

Agreement and the Professional agrees that the Agreement can be terminated if the Professional 

knowingly or intentionally fails to comply with a requirement of that subchapter. 

 

Section 23.  Electronic Signatures.  Pursuant to Chapter 322 of the Texas Business and Commerce 

Code, as amended, the parties agree to the use of electronic signatures herein and that the use of 

an electronic signature, whether digital or encrypted, is intended to have the same force and effect 

as a manual signature.  Electronic signature means any electronic sound, symbol or process 

attached to or logically associated with a record and executed and adopted by a party with the 

intent to sign such record, including facsimile or e-mail electronic signatures.  Each party further 

agrees that if it agrees to conduct a transaction by electronic means in this Agreement, it may refuse 

to conduct other transactions by electronic means and that such right may not be waived by this 

Agreement. 

 

(The remainder of this page intentionally left blank) 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on this the ___ day 

of _____________, 20____. 

NBU:  

NEW BRAUNFELS UTILITIES, 

a Texas municipally owned utility 

By:_______________________ 

Name:   Ryan Kelso  

Title:     CEO  

PROFESSIONAL: 

Titan Commercial Valuation, LLC 

a Texas Limited Liability Company 

By:  _______________________ 

Name: _____________________

Title:   _____________________

28th
May 24

Todd Milligan
Principal
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Exhibit A 

 

Services 

 
The Professional shall (i) perform real estate appraisal services for properties that NBU identifies and 

(ii) provide appraisal reports to document the findings in a format acceptable to NBU (the “Services”).   

The Professional shall perform the Services as described in the Appraiser’s Task Matrix attached in 

this Section.   

In addition to the Services, The Professional shall comply with the procedures described 

herein. 

1. An NBU real estate services department representative shall send an email request to The 
Professional for the Services. The following information shall be contained in the body of the 
email or in an attachment(s) to the email request:  

a. the legal description of the property to be appraised;  
b. any surveys in NBU’s possession of any subset or component of the property relevant 

to NBU’s request (example: a proposed easement);  
c. a brief synopsis of the basis for the request;  
d. details about specific items NBU shall consider in connection with its request for the 

Services (examples: damages to trees, crops, property improvements, etc.); and  
e. required completion dates, when a specific or expedited schedule is required. 

 

2. Within twenty-four (24) hours of The Professional’s receipt of an NBU email order, The 
Professional shall contact NBU to confirm all requirements of the order and to communicate 
any inability to meet the required completion date. If the Professional is not able to meet the 
required completion date, NBU reserves the right to cancel the order and place it with an 
alternative professional or negotiate a new completion date. 
 

3. The Professional shall be responsible for (i) notifying the property owner regarding the 
Services and (ii) securing any necessary access to the property in question prior to the 
performance of an appraisal. NBU shall provide property owner contact information if 
available and not identified as confidential.  In cases where NBU cannot provide this 
information, The Professional shall identify the owner and secure permission to access the 
property for the purposes of conducting the Services. If the Professional is unable to identify 
a property owner, The Professional shall contact NBU for direction regarding further action 
for the order. 
 

4. Within five (5) business days of receiving a request for the Services, The Professional shall 
compile a cost estimate for the Services requested and submit the estimate to the NBU real 
estate services department by email. The estimate shall include a cost breakdown that utilizes 
the rates contained in the professional services agreement executed by NBU and The 
Professional.  
 

5. NBU shall issue a purchase order (“PO”) for the Services. Receipt of the PO by The Professional 
shall constitute the official notice to proceed. 

Type text here
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6. Upon completion of all required appraisal tasks, The Professional shall complete an appraisal 
report in compliance with the Uniform Standards of Professional Appraisal Practice and 
submit the preliminary report to the NBU real estate services department by email.  
 

7. The report shall be subject to NBU’s reasonable acceptance.  NBU shall review the preliminary 
report. If the report is acceptable, NBU shall request finalization of the report within five (5) 
working days from the date of NBU acceptance. 

 

8. The Professional’s delivery of the finalized report shall be submitted via email. The receipt of 
the finalized report by NBU shall constitute completion of the Services for a specific order.  

 

If no other deadline is specified in NBU’s email order request, The Professional shall submit 

completed reports no later than forty-five (45) calendar days from the order receipt date. The 

Professional shall communicate in writing any perceived conflicts with deadlines prior to accepting 

and performing the Services.  

Unless otherwise specified by NBU, The Professional shall keep a record copy of each final appraisal 

report for ten (10) years. 

 

Appraiser’s Task Matrix  

 

Task 

No. 

Task Description Task Purpose 

   

1 Receive Notice to 

Proceed (Purchase 

Order) from NBU 

Authorizes the work to begin an appraisal 

2 Review plat  maps, 
parcel sketches, and 

other data associated   

with the subject 

property or parcel 

Identify the relevant characteristics and attributes of the 

property being appraised 

3 Contact property owner 
and view subject 

property 

Gives the property owner the opportunity to accompany 

the appraiser when the property is viewed.  If a 

property owner does not respond, then the property 

shall be valued using aerial imagery and viewing the 

property through public thoroughfares 

4 Determine the Scope of 

Work 

Determines the type and extent of research 

and analysis required for the appraisal 

5 Gather the appropriate 

market data including 

comparable sales, 

Collect all necessary  market data for credible 

assignment results 
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construction costs, 

depreciation, 

comparable rentals, 

operating   expenses, 

and capitalization rates 

6 Confirm the comparable 

data with Multiple 

Listing Service 

(“MLS”), local real 

estate agents, buyers, 

sellers, other appraisers, 

and public records, and 

through field viewings 

Verify  a l l  information necessary for credible 

assignment results 

 

7 

 
Apply the Cost, Sales 
Comparison, and 
Income Capitalization 
approaches, as 
applicable, to arrive at 
an opinion of the 
market for the subject 
property.   For a partial 
acquisition,  appraiser 
shall value the whole  
property, the part to be 
acquired, and the 
remainder before and 
after the acquisition in 
order to arrive at an 
opinion of the total 
compensation due to 
the property owner 

 

Analyze all appropriate approaches necessary to indicate 

a value conclusion. The steps for a partial acquisition 

are necessary to comply with the laws of Texas 

8 In the case of a partial 
acquisition the property 
shall be thoroughly 
investigated in order to 
determine whether 
there are improvements 
within the acquisition, 
whether there are any 
costs to cure due to the 
owner as a result of 
the acquisition, and to 
determine whether 
there are any damages 
to the remainder 
property resulting from 
the acquisition 

To determine any special benefits and/or damages to 
the remainder property in accordance with the laws of 
Texas 

 

9 

The appraisal shall be 
prepared in Accordance 

To meet the requirements of the appraisal development 

process in order to produce a credible appraisal 
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with Standard of the 
Uniform Standards of 
Professional Appraisal 
Practice (USPAP), as 
promulgated by the 
Appraisal Standards 
Board of the Appraisal 
Foundation, the Code of 
Professional Ethics and 
Standards of 
Professional Appraisal 
Practice of the 
Appraisal Institute, and 
all applicable federal, 
state, and local laws 

 

 

 

 

 

                                   

 

 

                                  

10 The appraisal shall be 
conveyed in an appraisal   
report that conforms 
with Standard Rule 2-
2(a) of USPAP 

To communicate the analysis, opinion and conclusion 
in a manner that is not misleading 

11 Transmit Final Report 

to NBU 

Completes NBU order for an appraisal 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

28th
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Exhibit B 

 

Compensation 

 

The Professional shall provide pricing for each appraisal order.  In the case of an order for multiple 

appraisals, the Professional shall provide a breakdown for each parcel needing an appraisal.  NBU 

has allocated a not to exceed amount of $100,000.00 per year for the Services under this 

Agreement, with a total not to exceed amount of $500,000.    

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 

 

 

 

 

 
 

M
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Meeting Date: June 27, 2024 Agenda Type: Consent Items for Action 

    

From: Laura Rivers Reviewed by: Laura Rivers 

 Chief of Staff  Chief of Staff 

Submitted by: Laura Rivers Approved by: Ryan Kelso 

 Chief of Staff  Chief Executive Officer 

RECOMMENDED ACTION: Authorize CEO or His Designee to Negotiate and Execute a 

Professional Services Agreement with Public Relations Advertising 

Company dba Vladimir Jones for Communication and Marketing 

Support Services 

 
  

 

BACKGROUND 
 

 

On December 7, 2023, NBU and Public Relations Advertising Company dba Vladimir Jones (the 

“Professional”) entered into a Professional Services Agreement (the “Agreement”) for all labor, material, 

and equipment necessary to provide (i) a three-year strategic communication and marketing plan to be 

completed within 90 days after the effective date, and (ii) account management, public relations services, 

crisis communication, digital/media services, creative services, and strategic insight services to be 

provided on an hourly basis within one year after the effective date (the “Services”);  

 

Working with the Professional, NBU has created a three-year communication plan that focuses on 

humanizing NBU’s communication to its customers by implementing industry best practices such as the 

PESO Model.  

 

In order to engage a consultant to assist with rebuilding NBU’s brand, a request for proposals (“RFP”) 

was issued on May 24, 2024, and in response, received nine (9) proposals to the RFP. NBU staff evaluated 

the proposals and selected Public Relations Advertising Company dba Vladimir Jones (“the Professional”) 

as the consultant, considering the relative importance of price and the other evaluation factors included in 

the RFP.    

 

The Professional will assist with rebuilding NBU’s brand by following the brand dimensions in the three-

year marketing and communication plan, which will expand and enhance customer and stakeholder 

understanding of NBU's value to the community and improve communication with customers and 

employees. NBU is engaging the Professional to consult and assist with strategic communication and 

provide marketing support services to effectively engage customers and implement best practices to 

disseminate information proactively to improve customer and employee communications. 

 

478

Item 19.



NBU staff recommends that the NBU Board approve a Professional Services Agreement with Public 

Relations Advertising Company dba Vladimir Jones. This agreement is being presented to the Board 

because the total amount of the agreement exceeds $250,000. 

FINANCIAL IMPACT 
 

 

The total financial impact of the Agreement with Public Relations Advertising Company dba Vladimir 

Jones is not to exceed $1,300,000.00 per year and not to exceed $6,500,000.00 for the term of the Contract. 

LINK TO STRATEGIC PLAN 
 

Customers and Community 

People and Culture 

Stewardship 

EXHIBITS 
 

 

1. Professional Services Agreement with Public Relations Advertising Company Dba Vladimir Jones 
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Meeting Date: June 27, 2024 Agenda Type: Consent Items for Action 

    

From: Jeffrey Jones Reviewed by: Greg Brown 

 Information Technology 

Manager 

 Chief Technology Officer 

Submitted by: Greg Brown Approved by: Ryan Kelso 

 Chief Technology Officer  Chief Executive Officer 

RECOMMENDED ACTION: Authorize CEO or His Designee to Negotiate and Execute a 

Cooperative Agreement with SHI/Government Solutions, Inc. for 

the Renewal of Microsoft EA Licensing to Maintain Critical 

Software Usage  

 
  

 

BACKGROUND 
 

New Braunfels Utilities (“NBU”) is currently under contract with SHI International Corp. (“SHI”) for a 

Microsoft EA licensing (“the Software”).  The contract enables NBU to utilize the Microsoft Office suite 

on all desktops, laptops, and servers.  The software is critical in nature for daily taskings, tracking, and 

communication spreading across the entire company.    The contract needs to be renewed for continued 

use of new operating systems, which will aid evolvement in technology and security standards. The DIR-

CPO-5237 with SHI will continue to provide NBU with software, licensing, and support with Microsoft.  

NBU’s selection of SHI to enter into this contract through the Texas Department of Information Resources 

DIR-CPO-5237 satisfies the bidding requirements under Texas law. 

NBU staff requests that the Board of Trustees approve the contract renewal with SHI for continued use of 

Microsoft Office software. 

This item is being presented to the Board because the total amount of the contract exceeds $250,000. 

FINANCIAL IMPACT 
 

The total amount of the contract renewal is $1,154,996.04 over a three (3) year period.  Each year NBU 

will pay $384,998.68 to satisfy the terms of the Contract. This item is budgeted under our Fiscal Year 

2024 Operation and Maintenance Budgets.  NBU has the right to terminate after each year for 

convenience or if funds are not appropriated. 
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LINK TO STRATEGIC PLAN 
 

Infrastructure and Technology 

Financial Excellence 

EXHIBITS 
 

 

1. SHI International Corp. DIR-CPO-5237 Contract: 06122024 Approved Combined DIR-CPO-5237 
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Program Signature Form

MBA/MBSA number

Agreement number 4942672

Note:  Enter the applicable active numbers associated with the documents below.  Microsoft requires the 
associated active number be indicated here, or listed below as new.

Affiliate, 
Government Partner, Institution, or other party entering into a volume licensing program agreement.

This signature form and all contract documents identified in the table below are entered into between 
the Customer and the Microsoft Affiliate signing, as of the effective date identified below.

Contract Document Number or Code

Enterprise Enrollment (Indirect) X20-10636
Product Selection Form 2684156.005_PSF

By signing below, Customer and the Microsoft Affiliate agree that both parties (1) have received, read 
and understand the above contract documents, including any websites or documents incorporated by 
reference and any amendments and (2) agree to be bound by the terms of all such documents.

Customer

Name of Entity (must be legal entity name)* New Braunfels Utilities

Signature* {{SIGCU6signature_es_:signer1:signature}}

Printed First and Last Name* {{SIGCU3customerprintedfirstandlastname_es_:signer1:fullname}}

Printed Title {{SIGCU4printedtitle_es_:signer1:title}}

Signature Date* {{SIGCU5_es_:signer1:date}}

Tax ID 

* indicates required field

Microsoft Affiliate

Microsoft Corporation

Signature  {{SIGROC1signature_es_:signer5:signature}}

Printed First and Last Name {{SIGROC1Microsoftprintedfirstandlastname_es_:signer5:fullname}}

Printed Title {{SIGROC2printedtitle_es_:signer5:title}}

Signature Date {{SIGMAM3_es_:signer5:date}}
(date Microsoft Affiliate countersigns)

Agreement Effective Date

{{*SIGMAM4_es_:signer5:isdate(format="mmm-dd-yyyy")}}
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Optional 2nd Customer signature or Outsourcer signature (if applicable) 

Customer 

Name of Entity (must be legal entity name)*  

Signature* {{SIG2C5signature_es_:signer2:signature}} 

Printed First and Last Name* {{SIG2C2customerprintedfirstandlastname_es_:signer2:fullname}} 

Printed Title {{SIG2C3printedtitle_es_:signer2:title}} 

Signature Date* {{SIG2C4_es_:signer2:date}} 

* indicates required field 

Outsourcer 

Name of Entity (must be legal entity name)*  

Signature*  

Printed First and Last Name*  

Printed Title  

Signature Date*  

* indicates required field 

If Customer requires additional contacts or is reporting multiple previous Enrollments, include the 
appropriate form(s) with this signature form. 

channel partner or Microsoft account manager, who must submit them to the following address.  When 
the signature form is fully executed by Microsoft, Customer will receive a confirmation copy. 

Microsoft Corporation 
Dept. 551, Volume Licensing 
6880 Sierra Center Parkway 
Reno, Nevada  89511 
USA  
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Enterprise Enrollment State and Local

Enterprise Enrollment number
(Microsoft to complete) 91424592 Framework ID

(if applicable)

Previous Enrollment number
(Reseller to complete)

This Enrollment must be attached to a signature form to be valid.

This Enrollment consists of: (1) these terms and conditions, (2) the terms of the Enterprise Agreement 
identified on the signature form, (3) the Product Selection Form, (4) the Product Terms, (5) any 
Supplemental Contact Information Form, Previous Agreement/Enrollment form, and other forms that may 
be required, and (6) any order submitted under this Enrollment. This Enrollment may only be entered into 
under a 2011 or later Enterprise Agreement.  By entering into this Enrollment, Enrolled Affiliate agrees to 
be bound by the terms and conditions of the Enterprise Agreement.

All terms used but not defined are located at http://www.microsoft.com/licensing/contracts. In the event of 
any conflict the terms of this Agreement control.

Effective date. If Enrolled Affiliate is renewing Software Assurance or Subscription Licenses from one or 
more previous Enrollments or agreements, then the effective date will be the day after the first prior 
Enrollment or agreement expires or terminates. If this Enrollment is renewed, the effective date of the 
renewal term will be the day after the Expiration Date of the initial term.  Otherwise, the effective date will 
be the date this Enrollment is accepted by Microsoft.  
anniversary of the effective date of the applicable initial or renewal term for each year this Enrollment is in 
effect.

Term. The initial term of this Enrollment will expire on the last day of the month, 36 full calendar months 
from the effective date of the initial term.  The renewal term will expire 36 full calendar months after the 
effective date of the renewal term.

Terms and Conditions

1. Definitions.

Terms used but not defined in this Enrollment will have the definition in the Enterprise Agreement.  The 
following definitions are used in this Enrollment:

Product Terms and chosen by Enrolled 
Affiliate under this Enrollment.

Enrolled Affiliate using eligible Government Community Cloud Services to provide solutions to a 
Government or a qualified member of the Community, or (3) a Customer with Customer Data that is subject 
to Government regulations for which Customer determines and Microsoft agrees that the use of 
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Membership in the
Community Cloud Service.

Product Terms and chosen by Enrolled Affiliate under this Enrollment.  Enterprise Online Services are 
treated as Online Services, except as noted.

Product in the Product Terms and chosen by Enrolled Affiliate under this Enrollment.  Enterprise Products 
must be licensed for all Qualified Devices and Qualified Users on an Enterprise-wide basis under this 
program.

Government.

ral Agency, State/Local Entity, or Tribal Entity acting in its governmental 
capacity.

-tenant data centers for exclusive use by or for the Community and offered in accordance 
with the National Institute of Standards and Technology (NIST) Special Publication 800-145.  Microsoft 
Online Services that are Government Community Cloud Services are designated as such in the Use Rights
and Product Terms.

deployed configuration as a general purpose personal computing device (such as a personal computer), a 
multi-function server, or a commercially viable substitute for one of these systems; and (2) only employs an 
industry or task-specific software program (e.g. a computer-aided design program used by an architect or 

ons derived from 
Microsoft software or third-party software.  If the device performs desktop functions (such as email, word 
processing, spreadsheets, database, network or Internet browsing, or scheduling, or personal finance), 
then the desktop functions: (1) may only be used for the purpose of supporting the Industry Program 
functionality; and (2) must be technically integrated with the Industry Program or employ technically 
enforced policies or architecture to operate only when used with the Industry Program functionality.

one or more operating system environments. Examples of Managed Devices can be found in the Product 
Terms.

is: (1) a personal desktop computer, portable computer, workstation, or similar device capable of running 
Windows Pro locally (in a physical or virtual operating system environment), or (2) a device used to access 

any device that is: (1) designated 
as a server and not used as a personal computer, (2) an Industry Device, or (3) not a Managed Device. At 
its option, the Enrolled Affiliate may designate any device excluded above (e.g., Industry Device) that is 

as a Qualified Device for all or a subset of 
Enterprise Products or Online Services the Enrolled Affiliate has selected.

Qualified Device, or (2) accesses any server software requiring an Enterprise Product Client Access 
License or any Enterprise Online Service.  It does not include a person who accesses server software or 
an Online Service solely under a License identified in the Qualified User exemptions in the Product Terms.

n entity authorized by Microsoft to resell Licenses under this program and engaged by 
an Enrolled Affiliate to provide pre- and post-transaction assistance related to this agreement;

-ups in the Product Terms, 
the License reserved by Enrolled Affiliate prior to use and for which Microsoft will make the Online Service 
available for activation.
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"State/Local Entity" means (1) any agency of a state or local government in the United States, or (2) any 
United States county, borough, commonwealth, city, municipality, town, township, special purpose district, 

ries.

federally recognized tribal entity performing tribal governmental functions and 
eligible for funding and services from the U.S. Department of Interior by virtue of its status as an Indian 
tribe.

s of service for each 
Product and version published for that licensing program at the Volume Licensing Site and updated from 
time to time. The Use Rights include the Product-Specific License Terms, the License Model terms, the 
Universal License Terms, the Data Protection Terms, and the Other Legal Terms. The Use Rights 
supersede the terms of any end user license agreement (on-screen or otherwise) that accompanies a 
Product.

http://www.microsoft.com/licensing/contracts or a successor site.

2. Order requirements.

a. Minimum order requirements.  
Qualified Users or Qualified Devices.  The initial order must include at least 250 Licenses for 
Enterprise Products or Enterprise Online Services.

(i) Enterprise commitment. Enrolled Affiliate must order enough Licenses to cover all 
Qualified Users or Qualified Devices, depending on the License Type, with one or more 
Enterprise Products or a mix of Enterprise Products and the corresponding Enterprise 
Online Services (as long as all Qualified Devices not covered by a License are only used 
by users covered with a user License).

(ii) Enterprise Online Services only.  If no Enterprise Product is ordered, then Enrolled 
Affiliate need only maintain at least 250 Subscription Licenses for Enterprise Online 
Services.

b. Additional Products. Upon satisfying the minimum order requirements above, Enrolled 
Affiliate may order Additional Products.

c. Use Rights for Enterprise Products. For Enterprise Products, if a new Product version has 
more restrictive use rights than the version that is current at the start of the applicable initial or 
renewal term of the Enrollment, those more restrictive use rights will not apply to Enrolled 

d. Country of usage.  Enrolled Affiliate must specify the countries where Licenses will be used 
on its initial order and on any additional orders.

e. Resellers. Enrolled Affiliate must choose and maintain a Reseller authorized in the United 
States. Enrolled Affiliate will acquire its Licenses through its chosen Reseller. Orders must be 
submitted to the Reseller who will transmit the order to Microsoft. The Reseller and Enrolled 
Affiliate determine pricing and payment terms as between them, and Microsoft will invoice the 
Reseller based on those terms. 
price. Resellers and other third parties do not have authority to bind or impose any obligation 
or liability on Microsoft.

f. Adding Products.

(i) Adding new Products not previously ordered. New Enterprise Products or Enterprise 
Online Services may be added at any time by contacting a Microsoft Account Manager or 
Reseller.  New Additional Products, other than Online Services, may be used if an order is 
placed in the month the Product is first used.  For Additional Products that are Online 
Services, an initial order for the Online Service is required prior to use.
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(ii) Adding Licenses for previously ordered Products.  Additional Licenses for previously 
ordered Products other than Online Services may be added at any time but must be 
included in the next true-up order.  Additional Licenses for Online Services must be ordered 
prior to use, unless the Online Services are (1) identified as eligible for true-up in the 
Product Terms or (2) included as part of other Licenses.

g. True-up requirements.  Enrolled Affiliate must submit an annual true-up order that accounts 
for any changes since the initial order or last order.  If there are no changes, then an update 
statement must be submitted instead of a true-up order.

(i) Enterprise Products. For Enterprise Products, Enrolled Affiliate must determine the 
number of Qualified Devices and Qualified Users (if ordering user-based Licenses) at the 
time the true-up order is placed and must order additional Licenses for all Qualified Devices 
and Qualified Users that are not already covered by existing Licenses, including any 
Enterprise Online Services.

(ii) Additional Products.  For Additional Products that have been previously ordered under 
this Enrollment, Enrolled Affiliate must determine the maximum number of Additional 
Products used since the latter of the initial order, the last true-up order, or the prior 
anniversary date and submit a true-up order that accounts for any increase.

(iii) Online Services.  For Online Services identified as eligible for true-up in the Product 
Terms, Enrolled Affiliate may place a reservation order for the additional Licenses prior to 
use and payment may be deferred until the next true-up order.  Microsoft will provide a 
report of Reserved Licenses ordered but not yet invoiced to Enrolled Affiliate and its 
Reseller.  Reserved Licenses will be invoiced retrospectively to the month in which they 
were ordered.

(iv) Subscription License reductions.  Enrolled Affiliate may reduce the quantity of 
Subscription Licenses at the Enrollment anniversary date on a prospective basis if 
permitted in the Product Terms, as follows:

1) For Subscription Licenses that are part of an Enterprise-wide purchase, Licenses may 
be reduced if the total quantity of Licenses and Software Assurance for an applicable 
group meets or exceeds the quantity of Qualified Devices and Qualified Users (if 
ordering user-based Licenses) identified on the Product Selection Form, and includes 
any additional Qualified Devices and Qualified Users added in any prior true-up orders.  
Step-up Licenses do not count towards this total count.

2) For Enterprise Online Services in a given Product pool that are not a part of an 
Enterprise-wide purchase, Licenses can be reduced as long as (a) the initial order 
minimum requirements are maintained and (b) all then-active users of each Online 
Service are included the total quantity of Licenses remaining after the reduction. An 
Enrolled Affiliate may reduce Licenses for Online Services on or before the Enrollment 
anniversary date and place a reservation order for such licenses within 90 days after 
the anniversary date; however, any licenses ordered as described in this section will 
be invoiced to the Enrolled Affiliate for the time period the licenses were made 
available.

3) For Additional Products available as Subscription Licenses, Enrolled Affiliate may 
red
use of the applicable Subscription License will be cancelled.

Invoices will be adjusted to reflect any reductions in Subscription Licenses at the true-up 
order Enrollment anniversary date and effective as of such date.

(v) Update statement. An update statement must be submitted instead of a true-up order if, 
since the initial order or last true-
changed the number of Qualified Devices and Qualified Users licensed with Enterprise 
Products or Enterprise Online Services; and (2) has not increased its usage of Additional 
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Products.  This update statement must be signed by Enrolled Affiliat
representative.

(vi) True-up order period.  The true-up order or update statement must be received by 
Microsoft between 60 and 30 days prior to each Enrollment anniversary date.  The third-
year true-up order or update statement is due within 30 days prior to the Expiration Date, 
and any license reservations within this 30 day period will not be accepted. Enrolled Affiliate 
may submit true-up orders more often to account for increases in Product usage, but an 
annual true-up order or update statement must still be submitted during the annual order 
period.

(vii)Late true-up order. If the true-up order or update statement is not received when due, 
Microsoft may invoice Reseller for all Reserved Licenses not previously invoiced and
Subscription License reductions cannot be reported until the following Enrollment 
anniversary date (or at Enrollment renewal, as applicable).

h. Step-up Licenses. For Licenses eligible for a step-up under this Enrollment, Enrolled Affiliate 
may step-up to a higher edition or suite as follows:

(i) For step-up Licenses included on an initial order, Enrolled Affiliate may order according to 
the true-up process.

(ii) If step-up Licenses are not included on an initial order, Enrolled Affiliate may step-up 

-up Licenses, by following the true-up order 
process.

i. Clerical errors.  Microsoft may correct clerical errors in this Enrollment, and any documents 
submitted with or under this Enrollment, by providing notice by email and a reasonable 
opportunity for Enrolled Affiliate to object to the correction.  Clerical errors include minor 
mistakes, unintentional additions and omissions.  This provision does not apply to material 
terms, such as the identity, quantity or price of a Product ordered.

j. Verifying compliance.  Microsoft may, in its discretion and at its expense, verify compliance 
with this Enrollment as set forth in the Enterprise Agreement.

3. Pricing.

a. Price Levels.  
Enrollment.

b. Setting Prices.  Unless otherwise expressly agreed to by the parties and except for Online 
Services designated in the Product Terms as being exempt from fixed pricing, Enrolled 

by its Reseller. As long as 

for each Product or Service ordered will be fixed throughout the applicable initial or renewal 
s to Resellers are reestablished at the beginning of the 

renewal term.

4. Payment terms.

For the initial or renewal order, 
installments. The first installment will be invoiced upon Mi
remaining installments will be invoiced on each subsequent Enrollment anniversary date. Subsequent 
orders are invoiced upon acceptance of the order and Enrolled Affiliate may elect to pay annually or upfront 
for Online Services and upfront for all other Licenses.

1137

Item 20.



EA20241EnrGov(US)SLG(ENG)(Oct2023) Page 6 of 10
Document X20-10636

5. End of Enrollment term and termination.
a. General. At the Expiration Date, Enrolled Affiliate must immediately order and pay for Licenses 

for Products it has used but has not previously submitted an order, except as otherwise 
provided in this Enrollment.

b. Renewal option.  At the Expiration Date of the initial term, Enrolled Affiliate can renew 
Products by renewing this Enrollment for one additional 36-month term or by signing a new 
Enrollment.  Microsoft must receive a Renewal Form, Product Selection Form, and renewal 
order prior to or at the Expiration Date. Microsoft will not unreasonably reject any renewal. 
Microsoft may make changes to this program that will make it necessary for Customer and its 
Enrolled Affiliates to enter into new agreements and Enrollments at renewal.

c. If Enrolled Affiliate elects not to renew.

(i) Software Assurance. If Enrolled Affiliate elects not to renew Software Assurance for any 
Product under its Enrollment, then Enrolled Affiliate will not be permitted to order Software 
Assurance later without first acquiring a new License with Software Assurance.

(ii) Online Services eligible for an Extended Term. For Online Services identified as eligible 
for an Extended Term in the Product Terms, the following options are available at the end 
of the Enrollment initial or renewal term.

1) Extended Term. Licenses for Online Services will automatically expire in accordance 
with the terms of the Enrollment. An extended term option that allows Online Services 
to continue month-to-
Term, Online Services will be invoiced monthly at the then-current published price as 
of the Expiration Date plus a 3% administrative fee for up to one year. If Enrolled 
Affiliate wants an Extended Term, Enrolled Affiliate must submit a request to Microsoft 
at least 30 days prior to the Expiration Date.

2) Cancellation during Extended Term. At any time during the first twelve months of 
the Extended Term, Enrolled Affiliate may terminate the Extended Term by submitting 
a notice of cancellation to Microsoft for each Online Service. Thereafter, Microsoft may 
condition the continued use of each Online Service on the acceptance of new terms 
by the Enrolled Affiliate. Enrolled Affiliate will be notified in writing of any new terms at 
least 60 days before any such changes take effect. Enrolled Affiliate acknowledges 
and agrees that after the notice described in this section, its continued use of each 
Online Service after the effective date provided in the notice will constitute its 
acceptance of the new terms. If Enrolled Affiliate does not agree to the new terms, it 
must stop using the Online Services and terminate the Extended Term as provided in 

end of the month following 30 days after Microsoft has received the notice.

(iii) Subscription Licenses and Online Services not eligible for an Extended Term.  If 
Enrolled Affiliate elects not to renew, the Licenses will be cancelled and will terminate as 
of the Expiration Date. Any associated media must be uninstalled and destroyed and

certification to verify compliance.

d. Termination for cause. Any termination for cause of this Enrollment will be subject to the 
section of the Agreement.  In addition, it shall be a breach of this 

Enrollment if Enrolled Affiliate or any Affiliate in the Enterprise that uses Government 
Community Cloud Services fails to meet and maintain the conditions of membership in the 
definition of Community.

e. Early termination. Any e
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For Subscription Licenses, in the event of a breach by Microsoft, or if Microsoft terminates an 
Online Service for regulatory reasons, Microsoft will issue Reseller a credit for any amount paid 
in advance for the period after termination.

6. Government Community Cloud.

a. Community requirements.  If Enrolled Affiliate purchases Government Community Cloud 
Services, Enrolled Affiliate certifies that it is a member of the Community and agrees to use 
Government Community Cloud Services solely in its capacity as a member of the Community 
and, for eligible Government Community Cloud Services, for the benefit of end users that are 
members of the Community.  Use of Government Community Cloud Services by an entity that 
is not a member of the Community or to provide services to non-Community members is strictly 

Community Cloud Services without notice.  Enrolled Affiliate acknowledges that only 
Community members may use Government Community Cloud Services.

b. All terms and conditions applicable to non-Government Community Cloud Services also apply 
to their corresponding Government Community Cloud Services, except as otherwise noted in 
the Use Rights, Product Terms, and this Enrollment.

c. Enrolled Affiliate may not deploy or use Government Community Cloud Services and 
corresponding non-Government Community Cloud Services in the same domain.

d. Use Rights for Government Community Cloud Services.  For Government Community 
Cloud Services, notwithstanding anything to the contrary in the Use Rights:

(i) Government Community Cloud Services will be offered only within the United States.

(ii) Additional European Terms, as set forth in the Use Rights, will not apply.

(iii) References to geographic areas in the Use Rights with respect to the location of Customer 
Data at rest, as set forth in the Use Rights, refer only to the United States.
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Enrollment Details

1.

Identify which Agency Affiliates are included in the Enterprise. (Required)  Enrolled 
must consist of entire offices, bureaus, agencies, departments or other entities of Enrolled Affiliate, not 
partial offices, bureaus, agencies, or departments, or other partial entities.  Check only one box in this 
section. If no boxes are checked, Microsoft will deem the Enterprise to include the Enrolled Affiliate only. If 
more than one box is checked, Microsoft will deem the Enterprise to include the largest number of Affiliates:

  Enrolled Affiliate only

Enrolled Affiliate and the following Affiliate(s):

Unless specifically identified above, all Affiliates of Customer, either existing at the execution of this 
Enrollment or created or acquired after the execution of this Enrollment, will be excluded from the 

identify an Affiliate to Microsoft in writing and provide any required documentation. Microsoft will reasonably 
review requests under this paragraph and may approve the inclusion of an Affiliate in Customer s Enterprise 
in its sole discretion.

1. Contact information.

Each party will notify the other in writing if any of the information in the following contact information page(s) 
changes.  The asterisks (*) indicate required fields.  By providing contact information, Enrolled Affiliate 
consents to its use for purposes of administering this Enrollment by Microsoft, its Affiliates, and other parties 
that help administer this Enrollment.  The personal information provided in connection with this Enrollment 
will be used and protected in accordance with the privacy statement available at 
https://www.microsoft.com/licensing/servicecenter.

a. Primary contact.  This contact is the primary contact for the Enrollment from within Enrolled 
ontact is also an Online Administrator for the Volume Licensing 

Service Center and may grant online access to others. The primary contact will be the default 
contact for all purposes unless separate contacts are identified for specific purposes

Name of entity (must be legal entity name)* New Braunfels Utilities
Contact name: First* Bill   Middle   Last* Ryan
Contact email address* billryan@nbutexas.com
Street address* 263 Main Plaza      
City* New Braunfels
State* TX
Postal code* 78130-5135  -
(Please provide the zip + 4, e.g. xxxxx-xxxx)
Country* United States
Phone* 830-629-8477
Tax ID
* indicates required fields

b. Notices contact and Online Administrator. This contact (1) receives the contractual notices, 
(2) is the Online Administrator for the Volume Licensing Service Center and may grant online 
access to others, and (3) is authorized to order Reserved Licenses for eligible Online Servies, 
including adding or reassigning Licenses and stepping-up prior to a true-up order.

  Same as primary contact (default if no information is provided below, even if the box is not 
checked).
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Contact name: First* Bill   Middle   Last* Ryan
Contact email address* billryan@nbutexas.com
Street address* 263 Main Plaza      
City* New Braunfels
State* TX
Postal code* 78130-5135 -
(Please provide the zip + 4, e.g. xxxxx-xxxx)
Country* United States
Phone* 830-629-8477
Language preference.  Choose the language for notices.  English

  This contact is a third party (not the Enrolled Affiliate).  Warning: This contact receives 
personally identifiable information of the Customer and its Affiliates.
* indicates required fields

c. Online Services Manager. This contact is authorized to manage the Online Services ordered 
under the Enrollment and (for applicable Online Services) to add or reassign Licenses and
step-up prior to a true-up order.

  Same as notices contact and Online Administrator (default if no information is provided 
below, even if box is not checked)

Contact name: First* Bill   Middle   Last* Ryan
Contact email address* billryan@nbutexas.com
Phone* 830-629-8477

This contact is from a third party organization (not the entity).  Warning:  This contact 
receives personally identifiable information of the entity.
* indicates required fields

d. Reseller information.  Reseller contact for this Enrollment is:

Reseller company name* SHI International Corp.
Street address (PO boxes will not be accepted)* 290 Davidson Ave
City* Somerset  
State* NJ  
Postal code* 08873
Country* United States
Contact name* Kimara Lindsay
Phone* 888-764-8888
Contact email address* MSTeam_@SHI.com
* indicates required fields

By signing below, the Reseller identified above confirms that all information provided in this 
Enrollment is correct.

Signature* Kimara Lindsay

Printed name* Kimara Lindsay
Printed title* 
Date* 

* indicates required fields

Changing a Reseller.  If Microsoft or the Reseller chooses to discontinue doing business with 
each other, Enrolled Affiliate must choose a replacement Reseller.  If Enrolled Affiliate or the 
Reseller intends to terminate their relationship, the initiating party must notify Microsoft and the 
other party using a form provided by Microsoft at least 90 days prior to the date on which the 
change is to take effect.
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e. If Enrolled Affiliate requires a separate contact for any of the following, attach the Supplemental 
Contact Information form.  Otherwise, the notices contact and Online Administrator remains 
the default.

(i) Additional notices contact
(ii) Software Assurance manager
(iii) Subscriptions manager
(iv) Customer Support Manager (CSM) contact

1. Financing elections.

Is a purchase under this Enrollment being financed through MS Financing?   Yes,  No.

If a purchase under this Enrollment is financed through MS Financing, and Enrolled Affiliate chooses not to 
finance any associated taxes, it must pay these taxes directly to Microsoft.
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Page 1 of 2 New Braunfels Utilities (Texas) Cooperative Terms & Conditions (October 1, 2021) 

 

 

 
Additional Terms and Conditions under Texas DIR-CPO-5237 

between 
 

SHI Government Solutions, Inc. 
(“Vendor” or “SHI GS”) 
1301 South MoPac Expressway, 
Suite 375 
Austin, Texas 78746 

and New Braunfels Utilities 
(“Customer” or “NBU”) 
263 Main Plaza 
New Braunfels, Texas 78130 

 

For good and valuable consideration, the receipt and sufficiency of which is acknowledged, Vendor and 
Customer agree as follows. Effective as of the date of the last signature below (the “Effective Date”), this 
Texas Department of Information Resources (“DIR”) Contract DIR-CPO-5237 (“DIR Contract”) for 
cooperative purchases for specific services from SHI Government Solutions, Inc. is incorporated by 
reference into and made part of these Additional Terms and Conditions (the “Agreement”). The Agreement 
will govern the purchases and orders and each statement of work (SOW) that are provided to NBU from 
Vendor that are made during the term of DIR Contract with Vendor for Microsoft Volume Licensing. The 
Customer is an eligible purchaser of the offerings under the DIR Contract, which is publicly available on 
the DIR website at: 

 
https://dir.texas.gov/contracts/dir-cpo-5237 

 
This Agreement shall become effective on the Effective Date and shall remain in effect for a term of 36 
months. Cumulative purchases under this Agreement shall not exceed $1,154,996.04. 

 
Per the DIR Contract, Vendor will secure and maintain throughout the term of this Agreement at least the 
minimum insurance coverages specified in the DIR Contract. Within five (5) business days of the execution 
of this Agreement and upon future request from NBU, Vendor shall provide proof of such insurance coverage 
by providing a Certificate of Insurance demonstrating compliance with the insurance coverages to NBU listed 
as additional insured. Vendor will provide an updated Certificate of Insurance to NBU prior to the expiration 
of each applicable policy. 

 
This Agreement and all of the rights and obligations of the parties shall be governed by and enforced under 
the laws of the State of Texas and the United States, as applicable. In the unlikely event any such situation 
may be necessary, the exclusive venue for any litigation under this Agreement shall be in a court of 
competent jurisdiction in Comal County, Texas. The parties agree to communicate and cooperate to resolve 
any concerns prior to filing litigation. Any mediation will be conducted by a mediator selected by both 
parties, and mediation shall be located in New Braunfels, Texas. 

NBU and Vendor agree to reference the applicable current DIR Contract for quotations, purchase orders, 
and SOWs that are for offerings available from Vendor under the DIR Contract. The parties also agree to 
cooperate to resolve any administrative issues for proper processing of orders and billing related to this 
Agreement. This Agreement is entered into on behalf of the parties by their below authorized 
representatives: 
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Page 2 of 2 New Braunfels Utilities (Texas) Cooperative Terms & Conditions (October 1, 2021) 

 

 

Vendor: 
SHI Government Solutions, Inc 

 Customer: 
New Braunfels Utilities 

Signature: Signature: 

Name:  Name: 

Position:  Position: 

Date:  Date: 
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Pricing Proposal
Quotation #:   24880686
Reference #:  Net New EA
Created On:   5/21/2024
Valid Until:   8/30/2024

 
TX-New Braunfels Utilities

 
Inside Account Manager
- Public Sector

 
Jeffrey Jones
P.O. BOX 310289
NEW BRAUNFELS, TX 78131
United States
Phone: 8306088868
Fax:  
Email: JJones@nbutexas.com

 

Victor Arias
290 Davidson Ave.
Somerset, NJ 08873
Phone: (732)-317-6938
Fax:
Email: Victor_arias@shi.com

All Prices are in US Dollar (USD) 
  Product Qty Your Price Total

 
1 Office Professional Plus ALng LSA Platform 

   Microsoft - Part#: 269-12445 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 1 of 3

450 $177.90 $80,055.00

 
2 Core CAL ALng LSA Platform UCAL 

   Microsoft - Part#: W06-01066 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 1 of 3

310 $84.02 $26,046.20

 
3 Azure Monetary Commitment Provision ( Commerical) 

   Microsoft - Part#: AAA-35418 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 1 of 3

1 $0.00 $0.00

 
4 CIS Suite Datacenter Core ALng LSA 2L 

   Microsoft - Part#: 9GS-00495 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 1 of 3

280 $383.82 $107,469.60

 
5 Exchange Server Ent ALng LSA 

   Microsoft - Part#: 395-02412 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 1 of 3

4 $1,681.03 $6,724.12

 
6 SQL Server Standard Core ALng LSA 2L 

   Microsoft - Part#: 7NQ-00302 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 1 of 3

82 $1,487.48 $121,973.36
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7 Win E5 Sub Platform Per User 

   Microsoft - Part#: AAA-22360 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 1 of 3

310 $112.92 $35,005.20

 
8 Win OLS Activation User Sub Add-on E5 

   Microsoft - Part#: AAA-51068 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 1 of 3

310 $0.00 $0.00

 
9 Win Remote Desktop Services CAL ALng LSA UCAL 

   Microsoft - Part#: 6VC-01252 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 1 of 3

140 $55.18 $7,725.20

 
10 Office Professional Plus ALng LSA Platform 

   Microsoft - Part#: 269-12445 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 2 of 3

450 $177.90 $80,055.00

 
11 Core CAL ALng LSA Platform UCAL 

   Microsoft - Part#: W06-01066 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 2 of 3

310 $84.02 $26,046.20

 
12 Azure Monetary Commitment Provision ( Commerical) 

   Microsoft - Part#: AAA-35418 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 2 of 3

1 $0.00 $0.00

 
13 CIS Suite Datacenter Core ALng LSA 2L 

   Microsoft - Part#: 9GS-00495 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 2 of 3

280 $383.82 $107,469.60

 
14 Exchange Server Ent ALng LSA 

   Microsoft - Part#: 395-02412 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 2 of 3

4 $1,681.03 $6,724.12

 
15 SQL Server Standard Core ALng LSA 2L 

   Microsoft - Part#: 7NQ-00302 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 2 of 3

82 $1,487.48 $121,973.36

 
16 Win E5 Sub Platform Per User 

   Microsoft - Part#: AAA-22360 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 2 of 3

310 $112.92 $35,005.20
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17 Win OLS Activation User Sub Add-on E5 
   Microsoft - Part#: AAA-51068 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 2 of 3

310 $0.00 $0.00

 
18 Win Remote Desktop Services CAL ALng LSA UCAL 

   Microsoft - Part#: 6VC-01252 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 2 of 3

140 $55.18 $7,725.20

 
19 Office Professional Plus ALng LSA Platform 

   Microsoft - Part#: 269-12445 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 3 of 3

450 $177.90 $80,055.00

 
20 Core CAL ALng LSA Platform UCAL 

   Microsoft - Part#: W06-01066 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 3 of 3

310 $84.02 $26,046.20

 
21 Azure Monetary Commitment Provision ( Commerical) 

   Microsoft - Part#: AAA-35418 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 3 of 3

1 $0.00 $0.00

 
22 CIS Suite Datacenter Core ALng LSA 2L 

   Microsoft - Part#: 9GS-00495 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 3 of 3

280 $383.82 $107,469.60

 
23 Exchange Server Ent ALng LSA 

   Microsoft - Part#: 395-02412 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 3 of 3

4 $1,681.03 $6,724.12

 
24 SQL Server Standard Core ALng LSA 2L 

   Microsoft - Part#: 7NQ-00302 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 3 of 3

82 $1,487.48 $121,973.36

 
25 Win E5 Sub Platform Per User 

   Microsoft - Part#: AAA-22360 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 3 of 3

310 $112.92 $35,005.20

 
26 Win OLS Activation User Sub Add-on E5 

   Microsoft - Part#: AAA-51068 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 3 of 3

310 $0.00 $0.00

 
27 Win Remote Desktop Services CAL ALng LSA UCAL  140 $55.18 $7,725.201149
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   Microsoft - Part#: 6VC-01252 
   Contract Name: Adobe/Microsoft Software & Related Services 
   Contract #: DIR-CPO-5237 
   Note: Year 3 of 3

 
Total $1,154,996.04

Additional Comments

This quote has been marked as budgetary, as certain pricing may require approval from Microsoft. Please note,
SHI is unable to process Purchase Orders against budgetary quotes. Kindly reach out to your SHI sales team for a
Final Quote once you have determined your required counts and licenses.

Please note, if Emergency Connectivity Funds (ECF) will be used to pay for all or part of this quote, please let us
know as we will need to ensure compliance with the funding program.

Hardware items on this quote may be updated to reflect changes due to industry wide constraints and
fluctuations. 

The products offered under this proposal are resold in accordance with the terms and conditions of the Contract referenced under
that applicable line item.
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Meeting Date: June 27, 2024 Agenda Type: Consent Items for Action 

    

From: Adam Willard, P.E. Reviewed by: Michael Short, P.E. 

 Chief Engineer of Water 

Systems 

 Director of Water Services and 

Compliance 

Submitted by: Michael Short, P.E. Approved by: Ryan Kelso 

 Director of Water Services 

and Compliance 
 Chief Executive Officer 

RECOMMENDED ACTION: Authorize CEO or His Designee to Negotiate and Execute a 

Construction Contract with Spiess Construction Co., Inc. for the 

Construction of the Infrastructure Replacement Package 1 Project 

 
  

 

BACKGROUND 

 

On December 8, 2023, New Braunfels Utilities (“NBU”) issued a request for bids for the Infrastructure 

Replacement Package 1 Project, which includes (i) construction of approximately 2,100 linear feet (LF) 

of 8-inch wastewater main along Spur Street, South Plum, South Grape, Rosedale Avenue, and adjacent 

to address 3567 IH 35 North; (ii) removal or abandonment of existing wastewater manholes and mains 

(iii) stormwater pollution prevention; (iv) removal and reconnection of water services; (v) traffic control; 

(vi) site restoration and (vii) all other appurtenances necessary to complete the Project (the “Project”).  

The Project will replace infrastructure that has decayed to a level that it no longer meets service 

requirements.  

 

On January 25, 2024, NBU received two (2) bids for the Project during the public bidding process.  The 

project team evaluated the bids and recommended the selection of Skyblue Utilities, Inc. (“Skyblue”) for 

the Project.  Skyblue was the lowest responsible bidder and submitted a base bid of $810,231.45, Additive 

Alternate Number 1 of $217,847.49, and Additive Alternate Number 2 of $207,490.27. However, due to 

language in the bid bond from Skyblue that could not be resolved, the contract award has been withdrawn, 

and the second bidder, Spiess Construction Co., Inc. (“Spiess”), has been recommended for award of the 

contract.  Spiess submitted a base bid of $1,214,670.00, Additive Alternate Number 1 of $542,070.00, and 

Additive Alternate Number 2 of $208,290.00. 
 

NBU staff requests that the Board of Trustees approve the Construction Contract Agreement (the 

“Contract”) with Spiess for the Project. 
 

This item is being presented to the Board because the total amount of the Contract exceeds $250,000  
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FINANCIAL IMPACT 

The total financial impact of the Contract with Spiess for the Project is $1,965,030.00. The Project is 

budgeted within the fiscal year 2024 through fiscal year 2026 NBU Board approved Capital Improvements 

Projects Budget. Anticipating the need for project change orders, a contract contingency in the amount of 

$200,000, which is approximately 10% of the total contract amount, will be added to the project 

construction budget. The total Contract amount plus contingency is $2,165,030.00. 

LINK TO STRATEGIC PLAN 

Customers and Community 

Stewardship 

EXHIBITS 

1. Construction Contract with Spiess Construction Co., Inc. 

2. Letter of Recommendation from HMT Engineering and Surveying 

3. Bid Tab – (RFB 24-0029P) 

 

Bid Tab 

Bidder Total Cost 

Skyblue Utilities, Inc. $1,235,569.21 

Spiess Construction Co., Inc. $1,965,030.00 
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N:\_Projects\004 - New Braunfels Utilities\004.014 - 1306 Infrastructure Replacement Package 1\Construction Admin 

Michael Perry 
Assistant Manager 
New Braunfels Utilities 
355 FM 306 
New Braunfels, TX 78130 
 
Date: Friday, May 31, 2024 
 
Re: Infrastructure Replacement Package 1 - Construction 
 RFB #24-0029 
 
Dear Mr. Perry, 
 
Listed below is the summary of bids for the New Braunfels Utilities – Infrastructure Replacement Package 1 – 
Construction project. The apparent low bidder is Skyblue Utilities, Inc. Attached is the bid tabulation for the 
project. 
 

Infrastructure Replacement Package 1- Construction Bids 

Company Name Base Bid Alternate No. 1 Alternate No. 2 Total Bid 

Skyblue Utilities, Inc. $810,231.45 $217,847.49 $207,490.27 $1,235,569.21 

Spiess Construction Co, Inc. $1,214,670.00 $542,0170.00 $208,290.00 $1,965,030.00 

 

It was discovered that Skyblue Utilities could not meet the requirements for bonding or qualification to 
contract with NBU. HMT Engineering and Surveying’s Opinion of Probable Construction Cost for the total bid, 
which includes the base bid, alternate number 1, and alternate number 2 was $1,229,664.15. 
 
As such, we have reviewed Spiess Construction’s references and project experience. We have been informed 
that they have experience constructing wastewater lines to NBU Specification with the Castell Ave. 24-Inch 
Water Line West Project per conversations with the Freese & Nichols, construction manager. 
 
Therefore, HMT recommends that NBU award the construction contract for this project to Spiess Construction 
Inc. in the amount of $1,965,030.  Please call me if you have any questions or need any additional information. 
 
Sincerely,  

 
Chris Van Heerde, PE 
Managing Partner 
HMT Engineering & Surveying 

 

05/31/2024
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Bidding Requirements, Contracts Forms & Conditions of the Contract 
CONTRACT AGREEMENT 

Rev. 09.01.2023 Page 1 Contract Agreement 

THIS AGREEMENT (the “Agreement” or the “Contract”) is between NEW BRAUNFELS 
UTILITIES, a Texas municipally owned utility (“NBU”), and SPIESS CONSTRUCTION CO., INC.,  
a California corporation authorized to transact business in the State of Texas (the “Contractor”). 

NBU and the Contractor, in consideration of the mutual covenants set forth herein, agree as follows: 

ARTICLE 1 - WORK 

1.01 The Contractor shall complete all Work as specified or indicated in the Contract Documents as 
listed below: 

Contract Agreement and the related Exhibits; 
Standard General Conditions of the Contract; 
Special Conditions; 
Technical Specifications; 
Payment Bond; 
Performance Bond;  
Civil Site Construction Plans of Infrastructure Replacement Package 1 (3567 IH 35 
ACCESS) for New Braunfels Utilities prepared by HMT Engineering & Surveying dated 
August 14, 2023;  
Civil Site Construction Plans of Infrastructure Replacement Package 1 (Rosedale Avenue) 
for New Braunfels Utilities prepared by HMT Engineering & Surveying dated August 14, 
2023;  
Civil Site Construction Plans of Infrastructure Replacement Package 1 (Spur St., S. Plum 
Ave., & S. Grape Ave.) for New Braunfels Utilities prepared by HMT Engineering & 
Surveying dated August 14, 2023; and 
Infrastructure Replacement Package 1 – Technical Specifications for New Braunfels 
Utilities prepared by HMT Engineering & Surveying dated August 17, 2023. 

1.02 The Work is generally described as follows: 

The Project is anticipated to include the following items within its scope (i) construction of 
approximately 2,100 linear feet (LF) of 8-inch wastewater main along Spur Street, South 
Plum, South Grape, Rosedale Avenue, and adjacent to address 3567 IH 35 North; (ii) 
removal or abandonment of existing wastewater manholes and mains; (iii) stormwater 
pollution prevention; (iv) removal and reconnection of water services; (v) traffic control; 
(vi) site restoration; and (vii) all other appurtenances necessary to complete the Project.

ARTICLE 2 - THE PROJECT 

2.01 The Project for which the Work under the Contract Documents may be the whole or only a part is 
generally described as follows: 

Infrastructure Replacement Package 1 

ARTICLE 3 - ENGINEER 

3.01 The Project has been designed by: 

Christopher P. Van Heerde 
HMT Engineering and Surveying 
290 S. Castell Avenue, Suite 100 
New Braunfels, TX 78130 
830-625-8555
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Rev. 09.01.2023 Page 2 Contract Agreement 

(the “Engineer”), who is to act as NBU’s representative, assume all duties and responsibilities, and have 
the rights and authority assigned to the Engineer in the Contract Documents in connection with the 
completion of the Work in accordance with the Contract Documents. 

ARTICLE 4 - CONTRACT TIMES 

4.01 Time of the Essence 

A. Time limits stated in the Contract Documents are of the essence of the Contract. In all aspects of the
Work, including any time limits for Milestones, Substantial Completion, and Final Completion, time
is of the essence of the Contract. Additionally, time limits stated in the Project Schedule are of the
essence. By executing this Agreement, the Contractor confirms that the Contract Time is a reasonable
period for performing the Work.

4.02 Days to Achieve Substantial Completion and Final Payment 

A. The Work shall be substantially complete within one hundred and fifty (150) calendar days from
the Notice to Proceed date and ready for final payment in accordance with Section 14.07 of the
General Conditions within 30 calendar days after the substantially complete date.

4.03 Damages 

A. The Contractor shall achieve Substantial Completion of the entire Work within 150 calendar days
from the Notice to Proceed date, subject to and adjustments of the Contract Time as provided in the
Contract Documents and Change Orders modifying and extending this Agreement. It is specifically
understood and agreed to by and between NBU and the Contractor that time is of the essence in the
substantial completion of the Work, and that failure to substantially complete the Work within the
designated period, or as it may be extended, shall be construed as a material breach of this
Agreement.

B. Should the Contractor default on its obligations to make progress and complete the Work on time, as
allowed in the Contract Documents, NBU may withhold, deduct, or recover from the Contractor all
costs and damages for compensable delay caused by the Contractor from the Contract Price. Such
costs shall include any professional or consultant’s fees (including but not limited to fees for
attorneys, architects, engineers, and construction managers), and all other costs, expenses, and
damages actually incurred by NBU as a result of such delay. NBU’s delay damages may be incidental
to and not directly associated with the Project.

C. Timely final completion is an essential condition of this Agreement.  The Contractor agrees to
achieve final completion of the Work within 30 days of the designated or extended Substantial
Completion date. The date of Substantial Completion shall be fixed by this Agreement, unless
modified by Change Order, and memorialized by a Certificate of Substantial Completion as provided
in the General Conditions.

4.04 Special Damages 

A. In addition to damages for delay addressed in Section 4.03, the Contractor shall reimburse NBU for
(i) any fines or penalties imposed on NBU as a direct result of the Contractor’s failure to attain
Substantial Completion according to the Contract Times and (ii) the actual costs reasonably incurred
by NBU for engineering, construction observation, inspection, and administrative services needed
after the time specified in Section 4.02 for Substantial Completion (as duly adjusted pursuant to the
Contract), until the Work is substantially complete.

B. After the Contractor achieves Substantial Completion, if the Contractor shall neglect, refuse, or fail to
complete the remaining Work within the Contract Times, the Contractor shall reimburse NBU for the
actual costs reasonably incurred by NBU for engineering, construction observation, inspection, and
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administrative services needed after the time specified in Section 4.02 for Work to be completed and 
ready for final payment (as duly adjusted pursuant to the Contract), until the Work is completed and 
ready for final payment. 

C. The remedies contained in this Article 4 are not exclusive and shall be cumulative to other remedies
provided to NBU in the event of default or breach by the Contractor.

ARTICLE 5 - CONTRACT PRICE 

5.01 NBU shall pay the Contractor for completion of the Work in accordance with the Contract 
Documents the amounts that follow, subject to adjustment under the Contract:  

A. For all Work, at the prices stated in the Contractor’s Bid Form, attached hereto as Exhibit B.

ARTICLE 6 - PAYMENT PROCEDURES 

6.01 Submittal and Processing of Payments 

A. The Contractor shall submit Applications for Payment in accordance with Article 14 of the General
Conditions. Applications for Payment will be processed by the Engineer as provided in the General
Conditions.

6.02 Progress Payments; Retainage 

A. NBU shall make progress payments on account of the Contract Price on the basis of the Contractor’s
Applications for Payment within 30 days of NBU’s acceptance of the payment application:

1. Prior to Substantial Completion, NBU shall make progress payments in an amount equal
to the percentage indicated below but, in each case, less the aggregate of payments
previously made and less such amounts as the Engineer may determine or NBU may
withhold, including but not limited to damages, in accordance with Section 14.02 of the
General Conditions:

a. 95% (percent) of Work completed.

b. 95% (percent) of cost of materials and equipment not incorporated in the Work.

6.03 Final Payment 

A. Upon final completion and acceptance of the Work in accordance with Section 14.07 of the General
Conditions, NBU shall pay the remainder of the Contract Price, including any retainage held, as
recommended by the Engineer as provided in said Section 14.07 of the General Conditions.

ARTICLE 7 – CONTRACTOR’S REPRESENTATIONS 

7.01 To induce NBU to enter into this Agreement, the Contractor makes the following representations: 

A. The Contractor has examined and carefully studied the Contract Documents and the other related data
identified in the Bidding Documents.

B. The Contractor has visited the Site and become familiar with and is satisfied as to the general, local,
and Site conditions that may affect cost, progress, and performance of the Work.

C. The Contractor is familiar with and is satisfied as to all federal, state, and local Laws and Regulations
that may affect cost, progress, and performance of the Work.

D. The Contractor has obtained and carefully studied (or assumes responsibility for doing so) all
examinations, investigations, explorations, tests, studies, and data concerning conditions (surface,
subsurface, and Underground Facilities) at or contiguous to the Site that may affect cost, progress, or
performance of the Work or which relate to any aspect of the means, methods, techniques, sequences,
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and procedures of construction to be employed by the Contractor, including any specific means, 
methods, techniques, sequences, and procedures of construction expressly required by the Bidding 
Documents, and safety precautions and programs incident thereto. 

E. The Contractor does not consider that any further examinations, investigations, explorations, tests,
studies, or data are necessary for the performance of the Work at the Contract Price, within the
Contract Times, and in accordance with the other terms and conditions of the Contract Documents.

F. The Contractor is aware of the general nature of work to be performed by NBU and others at the Site
that relates to the Work as indicated in the Contract Documents.

G. The Contractor has correlated the information known to the Contractor, information and observations
obtained from visits to the Site, reports and drawings identified in the Contract Documents, and all
additional examinations, investigations, explorations, tests, studies, and data with the Contract
Documents.

H. The Contractor has given the Engineer written notice of all conflicts, errors, ambiguities, or
discrepancies that the Contractor has discovered in the Contract Documents, and the written
resolution thereof by the Engineer is acceptable to the Contractor.

I. The Contract Documents are generally sufficient to indicate and convey understanding of all terms
and conditions for performance and furnishing of the Work.

ARTICLE 8 - MISCELLANEOUS 

8.01 Terms 

A. Terms used in this Agreement will have the meanings stated in the Standard General Conditions of
the Contract.

8.02 Assignment of Contract 

A. No assignment by a party hereto of any rights under or interests in the Agreement will be binding on
another party hereto without the written consent of the party sought to be bound; and, specifically, but
without limitation, money that may become due and money that is due may not be assigned without
such consent (except to the extent that the effect of this restriction may be limited by law), and unless
specifically stated to the contrary in any written consent to an assignment, no assignment will release
or discharge the assignor from any duty or responsibility under the Contract Documents. Should an
assignment occur, the terms of this provision survive and control any further assignment by an
assignee.

8.03 Successors and Assigns 

A. NBU and the Contractor each binds itself, its partners, successors, assigns, and legal representatives
to the other party hereto, its partners, successors, assigns, and legal representatives in respect to all
covenants, agreements, and obligations contained in the Contract Documents.

8.04 Severability 

A. Any provision or part of the Contract Documents held to be void or unenforceable under any Law or
Regulation shall be deemed stricken, and all remaining provisions shall continue to be valid and
binding upon NBU and the Contractor, who agree that the Contract Documents shall be reformed to
replace such stricken provision or part thereof with a valid and enforceable provision that comes as
close as possible to expressing the intention of the stricken provision.

8.05 Governing Law 

A. The Contract shall be governed by the law of the State of Texas without regard to its conflict of law
principles.
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8.06 Venue 

A. This Agreement is entered into and performed in Comal County, Texas, and the Contractor and NBU
agree that exclusive and mandatory venue for any legal action related to this Agreement shall be in
the District Courts of Comal County, Texas.

8.07 Prohibition on Contracts with Companies Boycotting Israel 

A. The Contractor hereby verifies that it and its parent company, wholly-or majority owned subsidiaries,
and other affiliates, if any, does not boycott Israel and, to the extent this Agreement is a contract for
goods or services, will not boycott Israel during the term of this Agreement as described in Chapter
2271 of the Texas Government Code, as amended.

B. The foregoing verification is made solely to comply with Chapter 2271.002 of the Texas Government
Code, as amended, and to the extent such Section does not contravene applicable federal and State
law.  As used in the foregoing verification, “boycott Israel” means refusing to deal with, terminating
business activities with, or otherwise taking any action that is intended to penalize, inflict economic
harm on, or limit commercial relations specifically with Israel, or with a person or entity doing
business in Israel or in an Israeli-controlled territory, but does not include an action made for ordinary
business purposes.  The Contractor understands “affiliate” to mean an entity that controls, is
controlled by, or is under common control with the Contractor and exists to make a profit.

8.08 Contracts with Companies Engaged in Business with Iran, Sudan or Foreign Terrorist 
Organizations Prohibited 

A. The Contractor represents that neither it nor any of its parent company, wholly-or majority-owned
subsidiaries, and other affiliates is a company identified on a list prepared and maintained by the
Texas Comptroller of Public Accounts under Section 2252.153 or Section 2270.0201, Texas
Government Code, as amended, and posted on any of the following pages of such officer’s internet
website:

https://comptroller.texas.gov/purchasing/docs/sudan-list.pdf, 
https://comptroller.texas.gov/purchasing/docs/iran-list.pdf, or 

https://comptroller.texas.gov/purchasing/docs/fto-list.pdf. 

B. The foregoing representation is made solely to comply with Section 2252.152, Texas Government
Code, as amended, and to the extent such Section does not contravene applicable federal or State law
and excludes the Contractor and each of its parent company, wholly-or majority-owned subsidiaries,
and other affiliates, if any, that the United States government has affirmatively declared to be
excluded from its federal sanctions regime relating to Sudan or Iran or any federal sanctions regime
relating to a foreign terrorist organization.  The Contractor understands “affiliate” to mean an entity
that controls, is controlled by, or is under common control with the Contractor and exists to make a
profit.

8.09 Prohibition on Contracts with Companies in China, Iran, North Korea, or Russia 

A. If the Contractor is granted direct or remote access to or control of critical infrastructure in the State
of Texas under this Agreement, the Contractor represents the following:

1. it is not owned by or the majority of stock or other ownership interest in the Contractor is
not held or controlled by:

a. individuals who are citizens of China, Iran, North Korea, Russia, or a country
designated by the Governor of Texas as a threat to critical infrastructure under
Section 2275.0103 of the Texas Government Code, as amended (“designated
country”); or
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b. a company or other entity, including a governmental entity, that is owned or
controlled by citizens of or is directly controlled by the government of China,
Iran, North Korea, Russia, or a designated country; or

2. it is not headquartered in China, Iran, North Korea, Russia, or a designated country.

B. The foregoing representation is made solely to comply with Chapter 2275 of the Texas Government
Code, as amended, and to the extent such Section does not contravene applicable federal or State law.
As used in the foregoing verification, “critical infrastructure” means a communication infrastructure
system, cybersecurity system, electric grid, hazardous waste treatment system, or water treatment
facility.  “Affiliate,” with respect to a company entering into an agreement in which the critical
infrastructure is electric grid equipment, has the meaning assigned by the protocols of the independent
organization certified under Section 39.151, Utilities Code, for the ERCOT power region.

8.10 Prohibition on Contracts with Companies Boycotting Energy Companies 

A. The Contractor hereby verifies that it and its parent company, wholly-or majority owned subsidiaries,
and other affiliates, if any, do not boycott energy companies and, to the extent this Agreement is a
contract for goods or services, will not boycott energy companies during the term of this Agreement
as described in Chapter 2276 of the Texas Government Code, as amended.

B. The foregoing verification is made solely to comply with Section 2276.002 of the Texas Government
Code, as amended, and to the extent such Section does not contravene applicable federal and State
law.  As used in the foregoing verification, “boycott energy companies” has the meaning used in
Section 809.001 of the Texas Government Code, as amended. The Contractor understands “affiliate”
to mean an entity that controls, is controlled by, or is under common control with the Contractor and
exists to make a profit.

8.11 Prohibition on Contracts with Companies that Discriminate Against Firearm and Ammunition 
Industries  

A. The Contractor hereby verifies that it and its parent company, wholly-or majority owned subsidiaries,
and other affiliates, if any, do not have a practice, policy, guidance, or directive that discriminates
against a firearm entity or firearm trade association and, to the extent this Agreement is a contract for
goods or services, will not discriminate against a firearm entity or firearm trade association during the
term of this Agreement as described in Chapter 2274 of the Texas Government Code, as amended.

B. The foregoing verification is made solely to comply with Section 2274.002 of the Texas Government
Code, as amended, and to the extent such Section does not contravene applicable federal and State
law.  As used in the foregoing verification, “discriminate against a firearm entity or firearm trade
association” has the meaning used in Section 2274.001(3) of the Texas Government Code, as
amended. The Contractor understands “affiliate” to mean an entity that controls, is controlled by, or is
under common control with the Contractor and exists to make a profit.

8.12 Texas Public Information Act 

A. The Contractor recognizes that this Project is publicly owned, and NBU is subject to the disclosure
requirements of the Texas Public Information Act (the “PIA”). As part of its obligations within the
Contract Documents, the Contractor agrees, at no additional cost to NBU, to cooperate with NBU for
any particular needs or obligations arising out of NBU’s obligations under the PIA. This
acknowledgement and obligation are in addition to and complimentary to NBU’s audit rights.
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B. This provision applies if the Agreement has a stated expenditure of at least $1 million in public funds
for the purchase of goods or services by NBU or results in the expenditure of at least $1 million in
public funds for the purchase of goods or services by NBU in a fiscal year of NBU.

C. The Contractor must

1. preserve all contracting information related to the Agreement as provided by the records
retention requirements applicable to NBU for the duration of the Agreement;

2. promptly provide to NBU any contracting information related to the Agreement that is in
the custody or possession of the Contractor on request of NBU; and

3. on completion of the Agreement, either:

a.provide at no cost to NBU all contracting information related to the Agreement
that is in the custody or possession of the Contractor; or

b.preserve the contracting information related to the Agreement as provided by the
records retention requirements applicable to NBU.

D. The requirements of Subchapter J, Chapter 552, Texas Government Code, may apply to this
Agreement and the Contractor agrees that the Agreement can be terminated if the Contractor
knowingly or intentionally fails to comply with a requirement of that subchapter.

8.13 Electronic Signatures 

A. Pursuant to Chapter 322 of the Texas Business and Commerce Code, as amended, the parties agree to
the use of electronic signatures herein and that the use of an electronic signature, whether digital or
encrypted, is intended to have the same force and effect as a manual signature.  Electronic signature
means any electronic sound, symbol or process attached to or logically associated with a record and
executed and adopted by a party with the intent to sign such record, including facsimile or e-mail
electronic signatures.  Each party further agrees that if it agrees to conduct a transaction by electronic
means in this Agreement, it may refuse to conduct other transactions by electronic means and that
such right may not be waived by this Agreement.

ARTICLE 9 - INSURANCE 

9.01 Evidence of the Contractor’s Insurance 

Before any Work at the Site may commence, Contractor shall deliver to NBU the certificates of insurance 
and policy endorsements pages for all insurance policies required to be provided by the Contractor in 
accordance with the Insurance Rider that is Exhibit A to this Agreement.   
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IN WITNESS WHEREOF, NBU and the Contractor have signed this Agreement in duplicate. One

counterpart each has been delivered to NBU and the Contractor. All portions of the Contract Documents
have been signed or identified by NBU and the Contractor or on their behalf.

This Agreement will be effective on (which is the Effective Date of the Agreement).

NBU:

By:.

Printed Name: Ryan Kelso

Title: Chief Executive Officer

[CORPORATE SEAL]

Attest:

Title:

Address for giving notices:

SPIESS CON^

By:_

;TION fQj^WC.:

^tC<-.(?y€-t-"

Printed Name: Scott A. Coleman

Title: President

Attest:

^^l""////

<€»^wct.ic>','\t]00'-'--""-w'7^

c? .'' ^nnr»c». .0 •:

[CORPORATE SE^L]0^

,. / .^. /l//^'WA^0-^
U)(i I lC/P(-(rs^AL lg I

Title: Assistant Secretary \ •oet'ifo^'

%..?"7,.^'
Address for giving notices: ''"fill

201 S. Broadway Street #140

(IfNBU is a corporation, attached evidence of

authority to sign. IfNBU is a public body, attach

evidence of authority to sign and resolution or other

documents authorizing execution ofNBU-

Contractor Agreement.)

Orcutt, CA 93455

License No.: n/a

(Where Applicable)

Agent for service or process:

Scott A. Coleman

(If the Contractor is a corporation or a partnership,

attach evidence or authority to sign.)

Rev. 09.01.2023 Page 8 Contract Agreement
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RESOLUTION OF BOARD OF DIRECTORS OF
SPIESS CONSTRUCTION CO., INC.

RESOLVED, That any of the following persons, Scott A. Coleman,

President; Jeff L. Davidson, Secretary/Treasurer; Frank L. Forthun, Vice-

President; Laura Jevne, Assistant Secretary, Jamie Jones, Project Manager;

Garrett Coleman, Project Manager; acting together or individually, are hereby

authorized to bid on any private or publics works construction project on

behalf of said Corporation; are authorized and instructed to execute such Bid

Proposals, Contracts, Change Orders; and other documents as may be

necessary and on behalf of said corporation.

1, Jeff L. Davidson, do hereby certify that I am the duly elected and

qualified Secretary and Keeper Of the records and corporate seal of Spiess

Construction Co., Inc. a corporation organized and existing under the laws of the

State of California, and that the above is a true and correct copy of the resolution

duly adopted at a meeting of the Board of Directors thereof, convened and held

in accordance with the law and Bylaws of said Corporation on the 7th day of

November 2023, and such resolution is now in full force and effect.

IN WITNESS WHEREOF, I have affixed by name as Secretary and have

caused the corporate seal of said Corporation to be hereunto affixed the 7th day

of November 2023.

Jeff L. Davidson, Secretary/Treasurer
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Exhibit A to Contract Agreement 
Owner’s Insurance Requirements of Contractor 

1. Specific Insurance Requirements
The following insurance shall be maintained in effect with limits not less than those set forth below
at all times during the term of this Agreement and thereafter as required:

Insurance Coverage/Limits Other Requirements 
Commercial 
General Liability 
(Occurrence 
Basis) 

Amounts of coverage shall be no less than: 
 $1,000,000 Per Occurrence
 $2,000,000 General Aggregate
 $2,000,000 Products/Completed

Operations Aggregate
 $1,000,000 Personal And Advertising

Injury
 Designated Construction Project(s)

General Aggregate Limit

 Current ISO edition of CG 00 01
 Additional insured status shall be provided

in favor of Owner Parties on a combination
of ISO forms CG 20 10 10 01 and CG 20 37
10101 or an equivalent.

 This coverage shall be endorsed to provide
primary and non-contributing liability
coverage.  It is the intent of the parties to
this Agreement that all insurance coverage
required herein shall be primary to and will
not seek contribution from any other
insurance held by Owner Parties, with
Owner Parties’ insurance being excess,
secondary and non-contributing.

 Stop Gap coverage shall be provided if any
work is to be performed in a monopolistic
workers’ compensation state.

 The following exclusions/limitations (or
their equivalent(s), are prohibited:
o Contractual Liability Limitation CG 21

39
o Amendment of Insured Contract

Definition CG 24 26
o Exclusion-Damage to Work Performed

by Subcontractors On Your Behalf, CG
22 94 or CG 22 95

o Any Classification limitation
o Any Construction Defect Completed

Operations exclusion
o Any endorsement modifying the

Employer’s Liability exclusion or
deleting exception to it

o Any endorsement modifying or deleting
Explosion, Collapse or Underground
coverage

o Any Habitational or Residential exclusion
applicable to the Work

o Any “Insured vs. Insured” exclusion
except Named Insured vs. Named Insured

o Any Punitive, Exemplary or Multiplied
Damages exclusion
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o Any Subsidence exclusion

Business Auto 
Liability 

Amount of coverage shall be no less than: 
 $1,000,000 Combined Single Limit

 Current ISO edition of CA 00 01
 Arising out of any auto (Symbol 1),

including owned, hired and non-owned
Workers’ 
Compensation 
and Employer’s 
Liability 

Amounts of coverage shall be no less than: 
 Statutory Limits
 $1,000,000 Each Accident and Disease
 Alternate Employer endorsement

 The State in which work is to be
performed must listed under Item 3.A. on
the Information Page

 Such insurance shall cover liability
arising out of the Contractor’s
employment of workers and anyone for
whom the Contractor may be liable for
workers’ compensation claims.  Workers’
compensation insurance is required, and
no “alternative” forms of insurance shall
be permitted.

 Where a Professional Employer
Organization (PEO) or “leased
employees” are utilized, Contractor shall
require its leasing company to provide
Workers’ Compensation insurance for
said workers and such policy shall be
endorsed to provide an Alternate
Employer endorsement in favor of
Contractor and Owner.  Where Contractor
uses leased employees with Workers’
Compensation insurance provided by a
PEO or employee leasing company,
Contractor is strictly prohibited from
subletting any of its work without the
express written agreement of Owner.

Excess Liability 
(Occurrence 
Basis) 

Amounts of coverage shall be no less than: 
 $5,000,000 Each Occurrence

 Coverage shall “follow form” over
underlying policies listed herein.

Professional 
Liability 

Amounts of coverage shall be no less than: 
 $1,000,000 Each Claim
 $2,000,000 Annual Aggregate
 If a combined Contractor’s Pollution

Liability and Professional Liability policy
is utilized, the limits shall be $3,000,000
Each Claim.

 Such insurance shall cover all services
rendered by the Contractor and its
consultants under the Agreement,
including but not limited to design or
design/build services.

 Policies written on a Claims-Made basis
shall be maintained for at least two years
beyond termination of the Agreement.

 Such insurance shall cover all services
rendered by the Contractor and its
subcontractors under the Agreement.

 This insurance is not permitted to include
any type of exclusion or limitation of
coverage applicable to claims arising
from:
o bodily injury or property damage

where coverage is provided on behalf
of design professionals or design/build
contractors

o habitational or residential operations
o mold and/or microbial matter and/or

fungus and/or biological substance
 Any retroactive date must be effective

prior to beginning of services for the
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Owner. 
 Policies written on a Claims-Made basis

shall have an extended reporting period of
at least two years beyond termination of
the Agreement.  Contractor shall trigger
the extended reporting period if identical
coverage is not otherwise maintained with
the expiring retroactive date.

Contractors 
Pollution 
Liability 

Amounts of coverage shall be no less than: 
 $1,000,000 Each Claim
 If a combined Contractor’s Pollution

Liability and Professional Liability policy
is utilized, the limits shall be $3,000,000
Each Claim.

 The policy must provide coverage for:
o the full scope of the named insured’s

operations (on-going and completed) as
described within the scope of work for
this Agreement

o loss arising from pollutants including
but not limited to fungus, bacteria,
biological substances, mold, microbial
matter, asbestos, lead, silica and
contaminated drywall

o third party liability for bodily injury,
property damage, clean up expenses,
and defense arising from the operations;

o diminution of value and Natural
Resources damages

o contractual liability
o claims arising from non-owned disposal

sites utilized in the performance of this
Agreement.

 The policy must insure contractual
liability, name Owner Parties as an
Additional Insured, and be primary and
noncontributory to all coverage available
to the Additional Insured.

 This insurance is not permitted to include
any type of exclusion or limitation of
coverage applicable to claims arising
from:
o Insured vs. insured actions.  However

exclusion for claims made between
insured within the same economic
family are acceptable.

o impaired property that has not been
physically injured

o materials supplied or handled by the
named insured. However, exclusions
for the sale and manufacture of
products are allowed.  Exclusionary
language pertaining to materials
supplied by the insured shall be
reviewed by the certificate holder for
approval.

o property damage to the work
performed by the contractor

o faulty workmanship as it relates to
clean up costs

o work performed by subcontractors
 If coverage is provided on a Claims Made

basis, coverage will at least be retroactive
to the earlier of the date of this
Agreement or the commencement of
contractor services relation to the Work.

 The policy will offer an extended
discovery or extended reporting clause of
at least three (3) years.

 Completed Operations coverage shall be
maintained through the purchase of
renewal policies to protect the insured
and additional insured for at least two (2)
years after the property owner accepts the
project or this contract is terminated.  The
purchase of an extended discovery period
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or an extended reporting period on a 
Claims Made policy or the purchase of 
occurrence-based Contractors 
Environmental Insurance will not be 
sufficient to meet the terms of this 
provision. 

Builders Risk  Coverage shall be provided in an amount
equal at all times to the full contract
value, including change orders, and cost
of debris removal for any single
occurrence.

 Coverage shall be at least as broad as an
unmodified ISO Special form, shall be
provided on a completed-value basis, and
shall be primary to any other insurance
coverage available to the named insured
parties, with that other insurance being
excess, secondary and non-contributing.

 The policy must provide coverage for:

 Insureds shall include Owner Parties,
General Contractor, all Loss Payees and
Mortgagees, and subcontractors of all tiers
in the Work as Insureds.
 Such insurance shall cover:
o all structure(s) under construction,

including retaining walls, paved
surfaces and roadways, bridges, glass,
foundation(s), footings, underground
pipes and wiring, excavations,
grading, backfilling or filling;

o all temporary structures (e.g., fencing,
scaffolding, cribbing, false work,
forms, site lighting, temporary utilities
and buildings)

o Agreed Value
o Damage arising from

error, omission or
deficiency in
construction methods,
design, specifications,
workmanship or
materials, including
collapse

o Debris removal
additional limit

o Earthquake and
Earthquake Sprinkler
Leakage

o Flood
o Freezing
o Mechanical breakdown

including hot & cold
testing

o Ordinance or law
o Pollutant clean-up and

removal
o Preservation of

property
o Theft

• Deductible shall not
exceed
o All Risks of Direct

Damage, Per
Occurrence, except

Included 
Included 

$1,000,000 

$5,000,000 

$5,000,000 
Included 

Included 

$1,000,000 

$     25,000 

Included 
Included 

$10,000 

2% subject 
to $50,000 
minimum 
$100,000 

located at the site;
o all property including materials and

supplies on site for installation;
o all property including materials and

supplies at other locations but intended
for use at the site;

o all property including materials and
supplies in transit to the site for
installation by all means of
transportation other than ocean transit;
and

o other Work at the site identified in the
Agreement to which this Exhibit is
attached.

• No protective safeguard warranty shall be
permitted.

• The termination of coverage provision
shall be endorsed to permit occupancy of
the covered property being constructed.
This insurance shall be maintained in
effect, unless otherwise provided for the
Agreement Documents, until the earliest
of:
o the date on which all persons and

organizations who are insureds under
the policy agree that it shall be
terminated;

o occupancy, in whole or in part;
o the date on which release of

1166

Item 21.



Bidding Requirements, Contracts Forms & Conditions of the Contract 
CONTRACT AGREEMENT 

Rev. 09.01.2023 Page 13 Contract Agreement 

o Named Storm

o Earthquake and
Earthquake           
Sprinkler Leakage, Per
Occurrence

o Flood, Per Occurrence
or excess of NFIP if in
Flood
Zone A or V

$100,000 

substantial completion is executed; or 
o the date on which the insurable

interests of Contractor in the Covered
Property has ceased.

• A waiver of subrogation provision shall
be provided in favor of all insureds listed
above.

2. General Insurance Requirements

A. Definitions.  For purposes of this Agreement:
i. “ISO” means Insurance Services Office.
ii. “Contractor” shall include the Builder and its subcontractors of any tier.
iii. “Owner Parties” means (a) New Braunfels Utilities (collectively referred to as “Owner”), (b)

the Project, (c) any lender whose loan is secured by a lien against the Work, (d) their
respective shareholders, members, partners, joint venturers, affiliates, subsidiaries, successors
and assigns, (e) any directors, officers, employees, or agents of such persons or entities, and
(f) others as required by the Contract Documents.

B. Policies.
i. Contractor shall maintain such Excess Liability, Professional and Pollution insurance in

identical coverage, form and amount, including required endorsements, for at least two (2)
years following Date of Substantial Completion of the Work to be performed under this
Agreement. Contractor shall maintain such General Liability insurance in identical coverage,
form and amount, including required endorsements, for at least ten (10) years following Date
of Substantial Completion of the Work to be performed under this Agreement. Contractor
shall provide written representation to Owner stating Work completion date.

ii. All policies must:
a. Be written through insurance companies authorized to do business in the State in which

the work is to be performed and rated no less than A-: VII in the most current edition of
A. M. Best’s Key Rating Guide at all times Work is to be performed.

b. Provide a waiver of subrogation in favor of Owner Parties on all insurance coverage
carried by Contractor, whether required herein or not.

c. Contain an endorsement providing for thirty (30) days prior written notice of cancellation
to Owner.

d. Be provided to the Owner Parties in compliance with the requirements herein and shall
contain no endorsements that restrict, limit, or exclude coverage required herein in any
manner without the prior express written approval of the Owner.

iii. Failure of any Owner Party to demand such certificate or other evidence of full compliance
with these insurance requirements or failure of any Owner Party to identify a deficiency from
evidence that is provided shall not be construed as a waiver of the Contractor’s obligation to
maintain such insurance.
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iv. The Owner shall have the right to prohibit the Contractor or any subcontractor from
performing any Work until such certificate of insurance, evidence of insurance and/or
required endorsements are received and approved by the Owner.

C. Limits, Deductibles and Retentions
i. No deductible or self-insured retention shall exceed $25,000 without prior written approval

of the Owner, except as otherwise specified herein.  All deductibles and/or retentions shall be
paid by, assumed by, for the account of, and at the Contractor’s sole risk.

D. Evidence of Insurance.
The Contractor shall furnish evidence of insurance to NBU that confirms all required insurance
policies are in full force and effect.  Evidence of insurance shall be in a form acceptable to
NBU.
Insurance must be evidenced as follows:
i. ACORD Form 25 Certificate of Liability Insurance for liability coverages.
ii. ACORD Form 28 Evidence of Commercial Property Insurance for property coverages.
iii. Evidence shall be provided to Owner prior to commencing Work and prior to the expiration

of any required coverage.
iv. ACORD Forms specify:

a. Owner as certificate holder at Owner’s mailing address;
b. Insured’s name, which must match that on this Agreement;
c. Insurance companies producing each coverage and the policy number and policy date of

each coverage;
d. Producer of the certificate with correct address and phone number and have the signature

of the authorized representative of the producer;
e. Additional Insured status in favor of Owner Parties;
f. Amount of any deductible or self-insured retention in excess of $25,000;
g. Designated Construction Project(s) General Aggregate Limit;
h. Primary and non-contributory status;
i. Waivers of subrogation; and
j. All exclusions and limitations added by endorsement to the General Liability coverage.

This can be achieved by attachment of the Schedule of Forms and Endorsements page.
v. Copies of the following shall also be provided:

a. General Liability Additional insured endorsement(s);
b. General Liability Schedule of Forms and Endorsements page(s); and
c. 30 Day Notice of Cancellation endorsement applicable to all required policies.

E. Contractor Insurance Representations to Owner Parties
i. It is expressly understood and agreed that the insurance coverages required herein (a)

represent Owner Parties’ minimum requirements and are not to be construed to void or limit
the Contractor’s indemnity obligations as contained in this Agreement; and (b) are being, or
have been, obtained by the Contractor in support of the Contractor’s liability and indemnity
obligations under this Agreement.

ii. Failure to obtain and maintain the required insurance shall constitute a material breach of,
and default under, this Agreement. In the event of any failure by the Contractor to comply
with the provisions of this Agreement, the Owner may, without in any way compromising or
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waiving any right or remedy at law or in equity, on notice to the Contractor, purchase such 
insurance and offset all costs and expenses from the Contract Sum. Owner’s exercise of this 
right shall not relieve or excuse Contractor from the obligation to obtain and maintain such 
insurance amounts and coverages. 

iii. This Exhibit is an independent contract provision and shall survive the termination or 
expiration of the Contract Agreement. 

 
F. Insurance Requirements of Contractor’s Subcontractors 

i. Insurance similar to that required of the Contractor shall be provided by all subcontractors (or 
provided by the Contractor on behalf of subcontractors) to cover operations performed under 
any subcontract agreement.  The Contractor shall be held responsible for any modification in 
these insurance requirements as they apply to subcontractors.  The Contractor shall maintain 
certificates of insurance from all subcontractors containing provisions similar to those listed 
herein (modified to recognize that the certificate is from subcontractor) enumerating, among 
other things, the waivers of subrogation, additional insured status, and primary liability as 
required herein, and make them available to the Owner upon request. 

ii. The Contractor is fully responsible for loss and damage to its property on the site, including 
tools and equipment, and shall take necessary precautions to prevent damage to or vandalism, 
theft, burglary, pilferage and unexplained disappearance of property. Any insurance covering 
the Contractor’s or its subcontractor’s property shall be the Contractor’s and its 
subcontractor’s sole and complete means or recovery for any such loss. To the extent any 
loss is not covered by said insurance or subject to any deductible or co-insurance, the 
Contractor shall not be reimbursed for same.  Should the Contractor or its subcontractors 
choose to self-insure this risk, it is expressly agreed that the Contractor hereby waives, and 
shall cause its subcontractors to waive, any claim for damage or loss to said property in favor 
of the Owner Parties. 
 

G. Use of the Owners Equipment 
The Contractor, its agents, employees, subcontractors or suppliers shall use the Owners 
equipment only with express written permission of the Owners designated representative and in 
accordance with the Owners terms and condition for such use.   
 

H. Release and Waiver 
The Contractor hereby releases, and shall cause its subcontractors to release, the Owner Parties 
from any and all claims or causes of action whatsoever which the Contractor and/or its 
subcontractors might otherwise now or hereafter possess resulting in or from or in any way 
connected with any loss covered by insurance, whether required herein or not, or which should 
have been covered by insurance required herein, including the deductible and/or uninsured 
portion thereof, maintained and/or required to be maintained by the Contractor and/or its 
subcontractors pursuant to this Agreement.  THE FOREGOING RELEASE AND WAIVER 
APPLY EVEN IF THE LOSS OR DAMAGE IS CAUSED IN WHOLE OR IN PART BY 
THE FAULT OR NEGLIGENCE OR STRICT LIABILITY OF THE OWNER PARTIES. 
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Exhibit B – Contractor’s Bid Form 
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Exhibit B to Contract Agreement

Bidding Reciuirements, Co^^^^
BID FORM

New Braunfels Utilities
355 FM 306
NewBraunfels,TX78130

PROJECT: Infrastructure Replacement Package 1

1. The undersigned BIDDER proposes and agrees, if this Bid is accepted, to enter into an agreement
with New Braunfels Utilities ("NBU") in the form included in the Contract Documents to perform
and furnish all Work as specified or indicated in the Contract Documents for the Contract Price and

within the Contract Time indicated in this Bid and in accordance with the other terms and conditions
of the Contract Documents.

2. BIDDER accepts all the terms and conditions of the Request for Bid, including without limitation
those dealing with the disposition of Bid security. This Bid will remain subject to RFB evaluation for
ninety (90) days after the day of Bid opening. BIDDER will sign and submit the Agreement with the
Bonds and other Documents required by the Bidding Requirements within ten (10) days after the date
ofNBU's Notice of Award.

3. In submitting this bid, BIDDER represents, as more fully set forth in the Agreement, that:

a) BIDDER has examined copies of all the Bidding Documents and of all addenda.
b) BIDDER has familiarized itself with the nature and extent of the Contract Documents, Work,

Site, locality and all local conditions and Laws and Regulations that in any manner may affect

cost, progress, performance, or furnishing of the work.
c) BIDDER has obtained and carefully studied (or assumes responsibility for obtaining and carefully

studying) all such examinations, investigations, explorations, tests and studies that pertain to the

subsurface of physical conditions at the site or otherwise may affect the cost, progress,

performance or furnishing of Work as BIDDER considers necessary for the performance or
finishing of the Work at the Contract Price, within the Contract Time and in accordance with the

other terms and conditions of the Contract Documents, including specifically the provisions of

Section 4.02 of the Standard General Conditions of the Contract; and no additional examinations,

investigations, explorations, tests, reports, or similar information or data are or will be required by

BIDDER for such purposes.
d) BIDDER has reviewed and checked all information and data shown or indicated on the Contract

Documents with respect to existing Underground Facilities at or contiguous to the site and
assumed responsibility for the accurate location of said Underground Facilities. No additional

examinations, investigations, explorations, tests, reports or similar information or data in respect
of said Underground Facilities are or will be required by the BIDDER in order to perform and
furnish the Work at the Contract Price, within the Contract Time and in accordance with the other

terms and conditions of the Contract Documents, including specifically the provisions of Section
4.04 of the Standard General Conditions of the Contract.

e) BIDDER has correlated the results of all such observations, examinations, investigations,

explorations, tests, reports, and studies with the terms and conditions of the Contract Documents.

f) BIDDER has given OWNER written notice of all conflicts, errors or discrepancies that it has
discovered in the Contract Documents and the written resolution thereof by OWNER is

acceptable by BIDDER.
g) The Bid is genuine and not made in the interest of or on behalf of any undisclosed person, firm,

or corporation and is not submitted in conformity with any agreement or rules of any group,

association, organization or corporation; BIDDER has not directly or indirectly induced or
solicited any other BIDDER to submit a false or sham Bid; BIDDER has no solicited or induced
any person, firm or corporation to refrain from bidding; and BIDDER has not sought by collusion

to obtain for itself any advantage over any other BIDDER or over NBU.

Rev. 09.01.2023 Page I Bid Form
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Exhibit B to Contract Aereement

Bidding Requirements, Contract Forms & Conditions of the Contract

BID FORM

I

lftwv'^^n
Secretary, *if bidder is a corporation
Lttu^/fjfc/^ A^yr. ^Ecfi-er^fi^

^^s Co^s-r^^TiO^ C^).^ l^c
Company Name^ of Bidder

(Seal) Authorized Signature

2.^JAAY^4^V '2-PZ^
Date

Copy of Corporate Resolution and minutes with
certificate of officer of bidder as to authority of

signatory to bind bidder is to be signed and dated
no earlier than one week before bid date, and
attached to this document

-Scv-r-t A. CVUQ^W ^ {k^S^^N-J-
Printed Name of Authorized Signature

\).Q. &TX z-e^

&}A/7A^A^ C^ ^W 67
Address

0^ -W-^06CI 06 'W- W^z
Telephone Number/Fax Number

END OF DOCUMENT

Rev. 09.01.2023 Page 8 Bid Form

1178

Item 21.



 

 

 

  

   

Meeting Date: June 27, 2024 Agenda Type: Consent Items for Action 

    

From: Adam Willard, P.E. Reviewed by: Michael Short, P.E. 

 Chief Engineer of Water 

Systems 

 Director of Water Services and 

Compliance 

Submitted by: Michael Short, P.E. Approved by: Ryan Kelso 

 Director of Water Services 

and Compliance 
 Chief Executive Officer 

RECOMMENDED ACTION: Approve Resolution #2024-185 Authorizing (i) the Transfer of .4388 

Acres of Real Property Located at 1032 W. Coll Street, New 

Braunfels, Texas to the City of New Braunfels (the “City”) in 

Exchange for .581 Acres of Real Property Located along FM 1044, 

New Braunfels, Texas (near the intersection of Old Marion Road and 

FM 1044) from the City to NBU for Construction and Operation of 

an Elevated Storage Tank (the “EST”); (ii) Acceptance of an Access 

Easement, Utility Easement, Drainage Easement, and Temporary 

Construction Easements from the City for Construction and 

Operation of the EST;  (iii) Execution of Any and All Documents 

Necessary to Effectuate the Conveyances; and (iv) Other Matters in 

Connection Therewith 

 
  

 

BACKGROUND 

 

NBU proposes to transfer operational control of a .4388 acre tract of real property commonly known as 

1032 W. Coll Street, New Braunfels, Texas (the “Coll Property”) to the City in exchange for the transfer 

of operational control of a .581 acre tract of real property located along FM 1044, New Braunfels, Texas 

near the intersection of Old Marion Road and FM 1044 (the “Tank Site”) from the City to NBU pursuant 

to the terms of a  Memorandum of Understanding (the “MOU”).  NBU intends to construct and operate 

an elevated storage tank (the “EST”) on the Tank Site.  The EST is necessary to comply with Texas 

Commission on Environmental Quality (“TCEQ”) elevated storage capacity requirements in the 

Morningside pressure zone, which consists of the Voss Farms neighborhood and the Morningside Road 

and Solms Road areas. 
 

In addition to the Tank Site, NBU is acquiring the following from the City: (i) an access easement thirty 

(30) feet in width (the “Access Easement”) to access the Tank Site from FM 1044;  (ii) a utility easement 

twenty-five (25) feet in width (the “Utility Easement”) for the construction and operation of a water line 

and related facilities serving the Tank Site; (iii) a drainage easement fifteen (15) feet in width (the 

“Drainage Easement”) for the construction and operation of drainage facilities to allow water to drain 

1179

Item 22.



from the Tank Site and the EST to a detention pond on an adjacent tract of property owned by the City; 

and (iv) temporary construction easements for NBU’s use in connection with the initial construction of 

the EST (the “Temporary Construction Easements” and together with the Access Easement, the Utility 

Easement and the Drainage Easement referenced collectively as the “Easements”). 

 

The property exchange between the City and NBU will allow (i) the City to designate additional green 

space in the City limits and (ii) NBU to comply with TCEQ elevated storage capacity requirements.  If 

approved, the closing of the property exchange will take place on a date mutually agreed to by NBU and 

the City but no later than September 6, 2024.  In addition, NBU staff will solicit for the construction of 

the EST and present the construction contract agreement to the Board in early 2025. 

 

NBU staff requests that the Board approve the transfer of operational control of the Coll Property to the 

City, the acceptance of operational control of the Tank Site from the City, and the acceptance of the 

Easements from the City as further described in the Resolution attached hereto.       

 

This item is being presented to the Board because NBU staff must present each conveyance of real 

property by NBU to the Board for approval.  
 

FINANCIAL IMPACT 

NBU and the City will not exchange funds for the properties because the properties are of substantially 

equivalent value.  NBU expects to pay closing costs of less than $3,000.00. 

LINK TO STRATEGIC PLAN 

Customers and Community 

Infrastructure and Technology 

Financial Excellence 

Stewardship 

EXHIBITS 

1. Resolution 

2. Memorandum of Understanding, together with the form Assignments of Operational Control and 

form Easements attached to the Memorandum of Understanding as Exhibits 
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R# 2024 - ________ 

 

A RESOLUTION BY THE BOARD OF TRUSTEES OF NEW BRAUNFELS 

UTILITIES AUTHORIZING (I) THE TRANSFER OF .4388 ACRES OF 

REAL PROPERTY LOCATED AT 1032 W. COLL STREET, NEW 

BRAUNFELS, TEXAS TO THE CITY OF NEW BRAUNFELS (“CITY”) IN 

EXCHANGE FOR .581 ACRES OF REAL PROPERTY LOCATED ALONG 

FM 1044, NEW BRAUNFELS, TEXAS (NEAR THE INTERSECTION OF 

OLD MARION ROAD AND FM 1044) FROM THE CITY TO NBU FOR 

CONSTRUCTION AND OPERATION OF AN ELEVATED STORAGE 

TANK (THE “EST”); (II) ACCEPTANCE OF AN ACCESS EASEMENT, 

UTILITY EASEMENT, DRAINAGE EASEMENT, AND TEMPORARY 

CONSTRUCTION EASEMENTS FROM THE CITY FOR 

CONSTRUCTION AND OPERATION OF THE EST;  (III) EXECUTION 

OF ANY AND ALL DOCUMENTS NECESSARY TO EFFECTUATE THE 

CONVEYANCES; AND (IV) OTHER MATTERS IN CONNECTION 

THEREWITH 

  

WHEREAS, NBU is a Texas municipally owned utility that provides water, wastewater, 

and electricity to customers in its service area; 

 

WHEREAS, NBU is required to construct an elevated storage tank in the Morningside 

pressure zone (the “EST”) in order to meet Texas Commission on Environmental Quality elevated 

storage capacity requirements;  

 

WHEREAS, the City owns and has exclusive operational control over a 4.016 acre tract of 

unimproved property along FM 1044 near the intersection of Old Marion Road and FM 1044 (the 

“FM 1044 Property”); 

 

WHEREAS, the FM 1044 Property is located in the Morningside pressure zone; 

 

WHEREAS, NBU desires to construct and operate the EST on a portion of the FM 1044 

Property; 

 

WHEREAS, NBU holds exclusive operational control of a .4388 acre tract of real property 

commonly known as 1032 W. Coll Street, New Braunfels, Texas (the “Coll Property”); 

 

WHEREAS, the City desires to use the Coll Property for additional green space within the 

City limits; 

 

WHEREAS, NBU is willing to transfer operational control of the Coll Property to the City; 

 

WHEREAS, in exchange for operational control of the Coll Property, the City is willing to 

convey the following to NBU: (i) operational control of a .581 acre portion of the FM 1044 

Property (the “Tank Site”); (ii) an access easement thirty (30) feet in width (the “Access 

Easement”) for NBU to access the Tank Site from FM 1044;  (iii) a utility easement twenty-five 
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(25) feet in width (the “Utility Easement”) for the construction and operation of a water line and 

related facilities serving the Tank Site; (iv) a drainage easement fifteen (15) feet in width (the 

“Drainage Easement”) for the construction and operation of drainage facilities to allow water to 

drain from the Tank Site and the EST to a detention pond on an adjacent tract of property owned 

by the City; and (v) temporary construction easements for NBU’s use in connection with the initial 

construction of the EST (the “Temporary Construction Easements” and together with the Access 

Easement, the Utility Easement, and the Drainage Easement referenced collectively as the 

“Easements”), all as more fully described and depicted in the Memorandum of Understanding 

(“MOU”) attached hereto as Exhibit A.   

 

 WHEREAS, the Board of Trustees has reviewed the MOU, together with the exhibits 

attached thereto, in relation to the proposed exchange of the Coll Property for the Tank Site and 

the Easements, and is of the opinion that the same should be approved. 

 

 NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF TRUSTEES OF NEW 

BRAUNFELS UTILITIES THAT: 

 

 SECTION 1. The Board of Trustees hereby approves the transfer of operational control 

of the Coll Property to the City upon the terms and conditions set forth in the MOU.  

 

 SECTION 2. The Board of Trustees hereby further approves the acceptance of the 

following from the City upon the terms and conditions set forth in the MOU: (i) operational control 

of the Tank Site; (ii) the Access Easement; (iv) the Utility Easement; (v) the Drainage Easement; 

and (vi) the Temporary Construction Easements.  

 

 SECTION 3. The Chief Executive Officer of NBU or his designee is hereby authorized 

to negotiate and execute any and all documents necessary to (i) transfer operational control of the 

Coll Property to the City; (ii)  accept operational control of the Tank Site from the City; and (ii) 

acquire the Easements from the City, including without limitation, the MOU, the Assignments of 

Operational Control, and the Easements in a form substantially similar to those attached to the 

MOU. The Board of Trustees also authorizes the Chief Executive Officer or his designee to pay 

or arrange for payment of any costs reasonably necessary to close the transaction. 

 

 SECTION 4. The recitals contained in the preamble hereof are found to be true, and such 

recitals are hereby made a part of this Resolution for all purposes and are adopted as a part of the 

judgment and findings of the Board of Trustees. 

 

 SECTION 5. All resolutions, or parts thereof, which are in conflict or inconsistent with 

any provision of this Resolution are hereby repealed to the extent of such conflict, and the 

provisions of this Resolution shall be and remain controlling as to the matters resolved herein. 

 

 SECTION 6. This Resolution shall be construed and enforced in accordance with the laws 

of the State of Texas and the United States of America. 
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 SECTION 7.   If any provision of this Resolution or the application thereof to any person 

or circumstance shall be held to be invalid, the remainder of this Resolution and the application of 

such provision to other persons and circumstances shall nevertheless be valid, and the Board of 

Trustees hereby declares that this Resolution would have been enacted without such invalid 

provision. 

 

 SECTION 8.   It is officially found, determined, and declared that the meeting at which 

this Resolution is adopted was open to the public and public notice of the time, place, and subject 

matter of the public business to be considered at such meeting, including this Resolution, was 

given, all as required by Chapter 551, Texas Government Code, as amended. 

  

 SECTION 9.   This Resolution shall be in full force and effect from and after its final 

passage, and it is so resolved. 

 

PASSED, APPROVED, AND ADOPTED, this the _____  day of ________, 2024. 

 

 

 

 Wayne Peters  

 President, Board of Trustees 

 New Braunfels Utilities 

  

ATTEST:  

 

 

      

 

Ryan Kelso 

Secretary, Board of Trustees 

New Braunfels Utilities 
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EXHIBIT A 
 

MEMORANDUM OF UNDERSTANDING  
 

This MEMORANDUM OF UNDERSTANDING (“MOU”) is executed by and between the 

CITY OF NEW BRAUNFELS (the “City”), a home-rule city under the laws of the State of Texas, 

and NEW BRAUNFELS UTILITIES (“NBU”), a municipally-owned water, wastewater, and electric 

utility (individually referenced as “Party” or collectively referenced as the “Parties”) and intended 

to be effective as of the Effective Date (defined below). 

 

RECITALS 

 

WHEREAS, the City owns an approximately 4.016 acre tract of unimproved property on 

FM 1044, more fully described in the attached Exhibit A (“FM 1044 Property”), which is under 

the exclusive operational control of the City; 

 

WHEREAS, the City owns an approximately .4388 acre tract of property commonly 

known as 1032 W. Coll Street, New Braunfels, Texas 78130, more fully described in the attached 

Exhibit B (“Coll Property”), which is under the exclusive operational control of NBU, as agent 

of the City; 

 

WHEREAS, in exchange for the transfer of operational control of the Coll Property, the 

City is amenable to (i) transferring operational control of an approximately .581 acre portion of 

the FM 1044 Property, more fully depicted in green on the attached Exhibit C (the “Tank Site”) 

to NBU, (ii) conveying an access easement 30 feet in width (the “Access Easement”) on, over, 

and across the portion of the FM 1044 Property further depicted in pink on Exhibit C (the “Access 

Easement Property”) to NBU, (iii) conveying a utility easement 25 feet in width (the “Utility 

Easement”) on, over, under and across the portion of the FM 1044 Property further depicted in 

solid purple on Exhibit C (the “Utility Easement Property”) to NBU, and (iv) conveying a 

drainage easement approximately 15 feet in width (the “Drainage Easement”) on, over, and across 

the portion of the FM 1044 Property outlined in blue on Exhibit C (the “Drainage Easement 

Property”) to NBU, all upon the terms and conditions set forth herein (the Access Easement, 

Utility Easement and Drainage Easement are collectively referenced herein as the “Easements”;  

the Access Easement Property, Utility Easement Property, and Drainage Easement Property are 

collectively referenced herein as the “Easement Property”); 

 

WHEREAS, in exchange for the transfer of operational control of the Tank Site and 

conveyance of the Easements, NBU is amenable to transferring operational control of the Coll 

Property to the City, upon the terms and conditions set forth herein;  

 

WHEREAS, the Parties regard the exchange of the Tank Site and Easements for the Coll 

Property (referenced herein as the “Property Exchange”) as an even exchange of real property, 

such that the Parties do not anticipate the exchange of monetary consideration at the closing 

(“Closing”) of the Property Exchange;   
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WHEREAS, the Closing is subject to the prior approval of the NBU Board of Trustees 

(“NBU Board”) and New Braunfels City Council (“City Council”), both of which are conditions 

precedent to the Parties’ obligations to close the Property Exchange;   

 

WHEREAS, the Parties acknowledge the benefits of the Property Exchange to each of 

them, in that it enables each Party to assume operational control over a tract of property for which 

it has an immediate need through the exchange of a comparable tract of property, thereby 

expediting construction, realizing cost savings, increasing efficiency, and improving their 

respective asset portfolios; and 

 

WHEREAS, the Parties wish to enter into this non-binding MOU to set out their 

respective expectations regarding the transaction contemplated hereby.  

 

NOW THEREFORE, in consideration of the representations, covenants, and 

undertakings set forth herein, and other good and valuable consideration, the receipt and 

sufficiency of which are hereby acknowledged, the Parties agree as follows: 

 

AGREEMENT 

 

1. Recitals.  The Parties acknowledge the truth and accuracy of the Recitals, which constitute 

a substantive part of this MOU. 

 

2. Closing.   Unless otherwise agreed by the Parties, the Closing of the Property Exchange 

will take place at the NBU Main Office located at 263 Main Plaza, New Braunfels, Texas, 

on a date reasonably agreed by the Parties, no later than 5:00 PM on September 6, 2024.   

 

3. Obligations at Closing.  On or before the date of Closing, the Parties will take the 

following actions: 

 

(a) The City will take the following steps and/or perform the following actions in 

connection with the Closing: 

 

(i) execute a document assigning operational control of the Tank Site to NBU 

(“Tank Site Assignment”), in a form substantially similar to the form 

attached hereto as Exhibit D, thereby conveying to NBU operational 

control of the Tank Site, including all the rights, benefits, and obligations 

attendant thereto;  

 

(ii) execute an express easement document conveying the Access Easement 

on, over, and across the Access Easement Property to NBU, in a form 

substantially similar to the form attached hereto as Exhibit E;  

 

(iii) execute a document conveying the Utility Easement on, over, under and 

across the Utility Easement Property to NBU, in a form substantially 

similar to the form attached hereto as Exhibit F;  
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(iv) execute a document conveying the Drainage Easement on, over, under, 

and across the Drainage Easement Property to NBU, in a form 

substantially similar to the form attached hereto as Exhibit G;  

 

(v) execute the Coll Assignment on behalf of the City; and  

 

(vi) execute such other and further documentation as reasonably requested by 

NBU or if applicable, the title insurance company, to effectuate the 

conveyances described herein.  

 

(b) NBU will take the following steps and/or perform the following actions in 

connection with the Closing: 

 

(i) execute a document assigning operational control of the Coll Property to 

the City (“Coll Assignment”), in a form substantially similar to the form 

attached hereto as Exhibit H, thereby conveying to the City operational 

control of the Coll Property, including all the rights, benefits, and 

obligations attendant thereto;   

 

(ii) execute the Tank Site Assignment on behalf of NBU; and 

 

(ii) execute such other and further documentation as reasonably requested by 

the City or if applicable, the title insurance company, to effectuate the 

conveyances described herein.  

 

4. Due Diligence.  Prior to Closing and upon reasonable notice to NBU, the City shall be 

entitled to access the Coll Property and conduct such inspections as the City deems 

necessary or desirable concerning the condition of the Coll Property, provided the City 

restores the Coll Property to the condition it was in on the date on which the City’s 

inspections commenced if the City’s inspections result in damage to the Coll Property. 

Prior to Closing and upon reasonable notice to the City, NBU shall be entitled to access 

the Tank Site and Easement Property and conduct such inspections as NBU deems 

necessary or desirable concerning the condition of the Tank Site and the Easement 

Property, provided NBU restores the Tank Site and the Easement Property to the condition 

the Tank Site and Easement Property were in on the date on which NBU’s inspections 

commenced if the Tank Site or Easement Property sustain damage.    

 

5. Conditions Precedent.   

 

(a) The Parties’ respective obligations to perform the actions described in Section 3 

of this MOU are subject to the prior approval of the NBU Board and City Council, 

both of which are conditions precedent to the Parties’ obligation to close the 

Property Exchange contemplated by this MOU.  

 

(b) In addition, the City’s obligation to perform the actions described in Section 3(a) 

of this MOU is subject to the City’s satisfaction of the outcome of the City’s 
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inspections of the Coll Property, which is a condition precedent to the City’s 

obligation to close the Property Exchange contemplated by this MOU. 

 

(c) NBU’s obligation to perform the actions described in Section 3(b) of this MOU is 

subject to NBU’s satisfaction of the outcome of NBU’s inspections of the Tank 

Site and Easement Property, which is a condition precedent to NBU’s obligation 

to close the Property Exchange contemplated by this MOU. 

 

6. Termination of MOU.  Either Party may elect to terminate this MOU for any reason or no 

reason, including but not limited to, failure of any condition precedent, by providing 

written notice to the other Party prior to Closing.  If the City elects to close the Property 

Exchange contemplated by this MOU, the City acknowledges that it has waived any 

unsatisfied conditions precedent and elected to take over operational control of the Coll 

Property in its AS IS, WHERE IS AND WITH ALL FAULTS condition, without 

representation or warranty. If NBU elects to close the Property Exchange contemplated 

by this MOU, NBU acknowledges that it has waived any unsatisfied conditions precedent 

and elected to take over operational control of the Tank Site and accept the Easements in 

their AS IS, WHERE IS AND WITH ALL FAULTS condition, without representation or 

warranty. 

 

7. Closing Costs.   Closing costs shall be addressed as follows: 

 

(a)  NBU shall pay for the Easements to be recorded; 

 

(b)   if the City elects to record the Coll Assignment, the City shall bear the cost of 

recording the Coll Assignment;   

 

(c)   if NBU elects to record the Tank Site Assignment, NBU shall bear the cost of 

recording the Tank Site Assignment;   

 

(d) in the event that either party decides to obtain title insurance or order a title 

examination for any property they are acquiring under this MOU, the Party 

requesting the subject title examination and/or title insurance, as applicable, will 

bear any costs associated with the title examination, title insurance and Closing 

necessitated thereby; and 

 

(e) the Parties agree to work together and negotiate in good faith to satisfy and 

equitably divide any Closing costs not addressed specifically in this MOU, if any, 

and any other issues that arise prior to Closing.  

 

8. Legal Description.   NBU will obtain a survey of the Tank Site and the Easement Property 

at NBU’s expense and provide a copy of the resulting survey image(s) and metes and 

bounds description(s) to the City upon receipt thereof.  Upon acceptance by the Parties, 

the Parties agree to use the metes and bounds description(s) and survey image(s) of the 

Tank Site and Easement Property generated by NBU’s surveyor in any Closing documents 

relating to the Tank Site and Easement Property. 
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9. Temporary Construction Right of Way and Access.  NBU shall also be entitled to utilize 

the property depicted in red in the attached Exhibit C, as a temporary construction 

easement for staging and construction purposes during the period of initial construction 

of the water tank on the Tank Site; and (b) the property referenced as the City Existing 

Site Access Driveway in the attached Exhibit C, as a means of access during the period 

of initial construction of the water tank on the Tank Site. This provision survives Closing 

of the Property Exchange. 

 

10. Duration.  This MOU shall be effective as of the date last signed below (“Effective Date”) 

and shall remain in effect until the earlier of the following: (a) Closing, or (b) until either 

Party elects to terminate this MOU under Section 6 of this MOU. 

 

11.  Plat Note.  The Parties acknowledge NBU is released, waived and discharged from any 

obligation to comply with General Note No. 6 on the Plat of Grantor’s Property recorded 

as Document No. 201606027216, Map and Plat Records, Comal County, Texas and no 

such obligation will be assigned or conveyed from Grantor to Grantee.  The provision 

shall survive closing of this Agreement. 

 

11. Reasonable Assurance.  Each Party agrees to execute any additional documents or take 

any additional action reasonably requested by the other Party to effectuate the 

conveyances described herein and to memorialize the transaction in a manner reasonably 

satisfactory to third-parties from whom either Party need to obtain approvals or permits 

for their intended use.  This provision survives Closing of the Property Exchange. 

 

12. Non-Binding.  This MOU is intended to be and at all times and in all circumstances shall 

be construed as non-binding.  

 

 

[The remainder of this page is intentionally left blank.] 
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IN WITNESS WHEREOF, the City and NBU mutually consent to enter into this MOU 

as of the Effective Date. 

 

 

NEW BRAUNFELS UTILITIES 

 

 

 

  
Ryan Kelso, CEO 

CITY OF NEW BRAUNFELS 

 

 

 

  
Robert Camareno, City Manager 

 

  
Date 

 

  
Date 

 

 

 

 

 

 

APPROVED AS TO FORM: 

 

 

______________________________ 

Valeria M. Acevedo, City Attorney  

 

 

 

______________________________ 

Connie C. Lock, NBU General Counsel 
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Exhibit A
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Exhibit B 

Coll Property 

Lot 1 & 2, Block 9, City Block 4041, Southwest Addition to the City of New Braunfels, and being 

the same property conveyed to the City of New Braunfels by deed dated September 12, 1921, 

recorded as Deed Record Volume 45, Page 13, Official Public Records, Comal County, Texas. 
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Exhibit C 

Current Image of Tank Site and Easements  
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Exhibit D 

 

Form Assignment of Operational Control of Tank Site 

 

ASSIGNMENT OF OPERATIONAL CONTROL 

 

 The undersigned, City of New Braunfels (“Assignor”), as Assignor and record title holder 

of the property described herein, for good and valuable consideration, the receipt and sufficiency 

of which is acknowledged, does hereby assign, transfer and convey to New Braunfels Utilities 

(“Assignee”), as Assignee, operational control of and to the following described property, which 

right Assignor conveys to Assignee AS IS, WHERE IS AND WITH ALL FAULTS without 

representation or warranty: 

 

[Insert Metes and Bounds Description of Tank Site] 

 

 

 This Assignment of Operational Control (“Assignment”) is made pursuant to a 

Memorandum of Understanding between Assignor and Assignee dated [Effective Date of MOU], 

authorized by resolutions of City Council and the Board of Trustees of New Braunfels Utilities, 

on behalf of Assignor and Assignee, respectively.  Assignee joins in the execution of this 

Assignment to acknowledge receipt and acceptance of same.  This document may be executed in 

multiple counterparts, which together shall constitute one and the same document.  

 

 Dated effective the [Closing Date]. 

 

ASSIGNOR: 
 

      CITY OF NEW BRAUNFELS 

 

      By:       

       Robert Camareno, City Manager 

 

 

THE STATE OF TEXAS  § 

 

COUNTY OF COMAL  § 

 

 This instrument was acknowledged before me on _____________________________, 

20____, by Robert Camareno, as City Manager, of the City of New Braunfels, on behalf of same 

and in the capacity herein stated. 

 

             

       Notary Public, State of Texas 

       My Commission Expires    
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ASSIGNEE: 
 

NEW BRAUNFELS UTILITIES 

 

      By:       

       Ryan Kelso, CEO 

       

 

 

THE STATE OF TEXAS  § 

 

COUNTY OF COMAL  § 

 

 This instrument was acknowledged before me on _____________________________, 

20____, by Ryan Kelso, as CEO of New Braunfels Utilities, on behalf of same and in the capacity 

herein stated. 

 

             

       Notary Public, State of Texas 

       My Commission Expires    
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Exhibit E 

 

Access Easement Form 

 

 
NOTICE OF CONFIDENTIALITY RIGHTS: IF YOU ARE A NATURAL PERSON, YOU MAY 

REMOVE OR STRIKE ANY OR ALL OF THE FOLLOWING INFORMATION FROM ANY 

INSTRUMENT THAT TRANSFERS AN INTEREST IN REAL PROPERTY BEFORE IT IS 

FILED FOR RECORD IN THE PUBLIC RECORDS: YOUR SOCIAL SECURITY NUMBER OR 

YOUR DRIVER'S LICENSE NUMBER. 

 

 

STATE OF TEXAS  § 

    §    KNOW ALL PERSONS BY THESE PRESENTS: 

COUNTY OF COMAL § 

 

 

NEW BRAUNFELS UTILITIES 

ACCESS EASEMENT 

 

 

Effective Date:  [Closing Date] 

 

Grantor:  CITY OF NEW BRAUNFELS 

   Attn:  City Manager     

   550 Landa Street 

   New Braunfels, Texas  78130 

 

Grantee:  NEW BRAUNFELS UTILITIES,  

   an agent of the City of New Braunfels 

   Attention:  CEO 

   263 Main Plaza 

   New Braunfels, Texas 78130 

 

 

Easement Property:  The property described in Exhibit “1” and depicted on Exhibit “2” attached hereto 

and incorporated herein, located in Comal County, Texas. 

 

Easement Purpose:   The purpose of the easement conveyed hereby is for providing unobstructed 

pedestrian and vehicular access to and from the real property described on the attached Exhibit “3” 

(“Servient Property”) to and from FM 1044. 

 

Consideration:   Good and valuable consideration, the receipt and sufficiency of which is hereby 

acknowledged. 

 

Grant:  Grantor, for the Consideration and subject to the Reservation from Conveyance, grants, sells and 

conveys to Grantee, and its heirs, successors, and assigns, an easement over, upon and across the Easement 

Property for the Easement Purpose and for the benefit of Grantee and its heirs, successors, and assigns; to 

have and hold it to Grantee and its heirs, successors, and assigns, subject to the terms hereof.  Grantor binds 
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Grantor and Grantor’s heirs, successors, and assigns to warrant and forever defend all and singular the 

easements and rights herein conveyed to Grantee, and its heirs, successors, and assigns, against every person 

whomsoever lawfully claiming or to claim the same or any part thereof.  Such rights and easement shall 

run with the land and shall be binding upon Grantor and its heirs, successors, and assigns and shall bind 

and burden the Easement Property.   

 

Reservation from Conveyance:   Subject to the limitations hereinafter provided, Grantor reserves the right 

to continue to use and enjoy the Easement Property for all purposes that do not interfere with or interrupt 

the use or enjoyment of the easement conveyed herein by Grantee and its heirs, successors, and assigns for 

the Easement Purpose.   

 

Terms:   The following terms apply to this easement: 

 

1. Character of Easement.   The easement is non-exclusive.  The duration of the easement is perpetual 

and irrevocable.    

 

2. Encroachments.  Grantee shall also have the right to remove from the Easement Property, all 

bushes, trees and parts thereof, any vegetation, and any structures or improvements that are within, 

under, over, protrude, bisect, encroach, or overhang into the Easement Property and which, in the 

reasonable opinion of Grantee or its heirs, successors, or assigns, endanger or interfere with the 

efficient, safe or proper use of the Easement Property for the Easement Purpose.    

 

3. Improvement.  Grantee shall have the right but not the obligation to improve the Easement Property.  

Grantee shall further be entitled to construct a fence or gate across the Easement Property in the 

location depicted on Exhibit C in the Memorandum of Understanding between Grantor and Grantee 

and referenced as “Prop. Sliding Gate.”   

 

 

[Signatures on following page(s)] 
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 IN WITNESS WHEREOF, the Grantor has executed this document as of the date of the 

acknowledgment to be effective as of the Effective Date. 

 

      GRANTOR: 
 

      CITY OF NEW BRAUNFELS 

 

      By:       

       Robert Camareno, City Manager 

 

 

 

THE STATE OF TEXAS  § 

 

COUNTY OF COMAL   § 

 

 This instrument was acknowledged before me on _____________________________, 20____, by 

Robert Camareno, as City Manager of the City of New Braunfels, on behalf of same and in the capacity 

herein stated. 

 

 

             

       Notary Public, State of Texas 

 

       My Commission Expires    
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Exhibit F 

 

Form of Utility Easement 

 

 
STATE OF TEXAS  § 

    §    KNOW ALL PERSONS BY THESE PRESENTS: 

COUNTY OF COMAL § 

 

 

NEW BRAUNFELS UTILITIES 

UTILITY EASEMENT 

 

 

 

 

Effective Date:  [Closing Date] 

 

Grantor:  CITY OF NEW BRAUNFELS 

   Attn:  City Manager     

   550 Landa Street 

   New Braunfels, Texas  78130 

 

Grantee:  NEW BRAUNFELS UTILITIES,  

   an agent of the City of New Braunfels 

   Attention:  CEO 

   263 Main Plaza 

   New Braunfels, Texas 78130 

 

 

Easement Property:  The property described in Exhibit “1” and depicted on Exhibit “2” attached hereto 

and incorporated herein, located in Comal County, Texas. 

 

Easement Purpose:   The purpose of the easement is for erecting, constructing, installing, replacing, 

repairing, upgrading, operating, using, inspecting, reconstructing, modifying, removing and maintaining (in 

whole or in part) water lines, wastewater line, electric service, distribution and/or transmission lines, 

electronic data transmission lines and devices, and preventative maintenance telecommunication devices, 

together with all pipes, conduits, poles, guy wires, anchors and all necessary or desirable equipment, 

improvements, structures and appurtenances ancillary or related thereto (collectively, the “Facilities”).   

 

Consideration:   Good and valuable consideration, the receipt and sufficiency of which is hereby 

acknowledged. 

 

Grant:  Grantor, for the Consideration and subject to the Reservation from Conveyance, grants, sells, and 

conveys to Grantee, and its heirs, successors, and assigns, an easement over, under, upon and across the 

Easement Property for the Easement Purpose and for the benefit of Grantee and its heirs, successors, and 

assigns; to have and hold it to Grantee and its heirs, successors, and assigns, subject to the terms hereof.  

Grantor binds Grantor and Grantor’s heirs, successors, and assigns to warrant and forever defend all and 

singular the easements and rights herein conveyed to Grantee, and its heirs, successors, and assigns, against 
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every person whomsoever lawfully claiming or to claim the same or any part thereof.  Such rights and 

easement shall run with the land and shall be binding upon Grantor and its heirs, successors, and assigns 

and shall bind and burden the Easement Property. 

 

Reservation from Conveyance:   Subject to the limitations hereinafter provided, Grantor reserves the right 

to continue to use and enjoy the Easement Property for all purposes that do not interfere with or interrupt 

the use or enjoyment of the easement conveyed herein by Grantee and its heirs, successors, and assigns for 

the Easement Purpose.   

 

Terms:   The following terms apply to this easement: 

 

1. Character of Easement.   Subject to the Reservation from Conveyance, the easement is exclusive. 

The duration of the easement is perpetual and irrevocable.  

 

2. Grantee shall have the right to remove from the Easement Property, all bushes, trees and parts 

thereof, any vegetation, and any structures or improvements that are within, under, over, protrude, 

bisect, encroach, or overhang into the Easement Property and which, in the reasonable opinion of 

Grantee or its heirs, successors, or assigns, endanger or interfere with the efficient, safe or proper 

operation, use, access, and maintenance of the Facilities or any other use of the Easement Property 

for the Easement Purpose.   

 

3. Easement Facilities.  All matters concerning the design, construction, installation, maintenance, 

replacement and removal of the Facilities are at the reasonable discretion of Grantee, or, as 

applicable, its heirs, successors, or assigns. All Facilities or other Grantee improvements 

constructed within, on, over, across, or under the Easement Property will be and remain the property 

of Grantee or, as applicable, its heirs, successors, or assigns.   

 

 

[Signatures on following page(s)] 
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 IN WITNESS WHEREOF, the Grantor has executed this document as of the date of the 

acknowledgment to be effective as of the Effective Date. 

 

      GRANTOR: 
 

      CITY OF NEW BRAUNFELS 

 

      By:       

      Name:       

      Title:       

 

 

 

THE STATE OF TEXAS  § 

 

COUNTY OF COMAL   § 

 

 This instrument was acknowledged before me on _____________________________, 20____, by 

__________________________________, as ____________________________________, of the City of 

New Braunfels, on behalf of same and in the capacity herein stated. 

 

 

             

       Notary Public, State of Texas 

 

       My Commission Expires    
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Exhibit G 

 

Form for Drainage Easement 

 

 
STATE OF TEXAS  § 

    §    KNOW ALL PERSONS BY THESE PRESENTS: 

COUNTY OF COMAL § 

 

 

NEW BRAUNFELS UTILITIES 

DRAINAGE EASEMENT 

 

 

 

Effective Date:  [Closing Date] 

 

Grantor:  CITY OF NEW BRAUNFELS 

   Attn:  City Manager     

   550 Landa Street 

   New Braunfels, Texas  78130 

 

Grantee:  NEW BRAUNFELS UTILITIES,  

   an agent of the City of New Braunfels 

   Attention:  CEO 

   263 Main Plaza 

   New Braunfels, Texas 78130 

 

 

Grantor’s Property:  4.016 acre tract of property on FM 1044, more fully described in the attached Exhibit 

“1” (“Grantor Property”). 

 

Easement Property:  The property described in Exhibit “2” and depicted on Exhibit “3” attached hereto 

and incorporated herein, located in Comal County, Texas. 

 

EST Property:  The property described in Exhibit “4” and depicted on Exhibit “5” attached hereto and 

incorporated herein, located in Comal County, Texas. 

 

Adjacent Property:  Being a 23.67 acre tract of land out of the John Thompson Survey, Abstract No. 608 

in Comal County, Texas, and being the same property described in the Deed filed of record on November 

7, 2008 as Document No. 200806041112, Official Public Records, Comal County, Texas. 

 

Easement Purpose:  The purpose of the easement is for (i) the drainage, diversion, and flow of storm water 

and water from an elevated storage tank (“EST”) to be constructed by Grantee on Grantor’s Property to a 

detention pond on the Adjacent Property; and further for (ii) erecting, constructing, installing, accessing, 

replacing, repairing, upgrading, operating, using, inspecting, reconstructing, modifying, removing, and 

maintaining (in whole or in part) a drainage discharge pipe and related equipment and facilities on the 

Easement Property to allow the drainage, diversion, and flow of storm water and water from the EST to a 

detention pond on the Adjacent Property, together with all necessary improvements, structures, equipment, 
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and appurtenances on the Easement Property reasonably necessary or desired to effectuate the Easement 

Purpose (collectively, the “Facilities”).   

 

Consideration:   Good and valuable consideration, the receipt and sufficiency of which is hereby 

acknowledged. 

 

Grant:  Grantor, for the Consideration and subject to the Reservation from Conveyance, grants, sells, and 

conveys to Grantee, and its heirs, successors, and assigns, an easement over, under, upon and across the 

Easement Property for the Easement Purpose and for the benefit of Grantee and its heirs, successors, and 

assigns; to have and hold it to Grantee and its heirs, successors, and assigns, subject to the terms hereof.  

Grantor binds Grantor and Grantor’s heirs, successors, and assigns to warrant and forever defend all and 

singular the easements and rights herein conveyed to Grantee, and its heirs, successors, and assigns, against 

every person whomsoever lawfully claiming or to claim the same or any part thereof.  Such rights and 

easement shall run with the land and shall be binding upon Grantor and its heirs, successors, and assigns 

and shall bind and burden the Easement Property. 

 

Reservation from Conveyance:   Subject to the limitations hereinafter provided, Grantor reserves the right 

to continue to use and enjoy the Easement Property for all purposes that do not interfere with or interrupt 

the use or enjoyment of the easement conveyed herein by Grantee and its heirs, successors, and assigns for 

the Easement Purpose.  

 

Terms:   The following terms apply to this easement: 

 

1. Character of Easement.   Subject to the Reservation from Conveyance, the easement is exclusive. 

The duration of the easement is perpetual and irrevocable.   

 

2. Encroachments.  Grantee shall have the right to remove from the Easement Property, all bushes, 

trees and parts thereof, any vegetation, and any structures or improvements that are within, under, 

over, protrude, bisect, encroach, or overhang into the Easement Property and which, in the 

reasonable opinion of Grantee or its heirs, successors, or assigns, endanger or interfere with the 

efficient, safe or proper operation, use, access, and maintenance of the Facilities or any other use 

of the Easement Property for the Easement Purpose.   

 

3. Easement Facilities.  All matters concerning the design, construction, installation, maintenance, 

replacement and removal of the Facilities are at the reasonable discretion of Grantee, or, as 

applicable, its heirs, successors, or assigns.  

 

 

[Signatures on following page(s)] 
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 IN WITNESS WHEREOF, the Grantor has executed this document as of the date of the 

acknowledgment to be effective as of the Effective Date. 

 

      GRANTOR: 
 

      CITY OF NEW BRAUNFELS 

 

      By:       

      Name:       

      Title:       

 

 

 

THE STATE OF TEXAS  § 

 

COUNTY OF COMAL   § 

 

 This instrument was acknowledged before me on _____________________________, 20____, by 

__________________________________, as ____________________________________, of the City of 

New Braunfels, on behalf of same and in the capacity herein stated. 

 

 

             

       Notary Public, State of Texas 

 

       My Commission Expires    
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Exhibit H 

 

Form Assignment of Operational Control of Coll Property 

 

ASSIGNMENT OF OPERATIONAL CONTROL 

 

 The undersigned, New Braunfels Utilities (“Assignor”), as Assignor and party presently 

exercising operational control of the property described herein as agent of the City of New 

Braunfels, for good and valuable consideration, the receipt and sufficiency of which is 

acknowledged, does hereby assign, transfer and convey to the City of New Braunfels (“Assignee”), 

as Assignee, operational control of and to the following described property, which right Assignor 

conveys to Assignee AS IS, WHERE IS AND WITH ALL FAULTS without representation or 

warranty: 

 

Lot 1 & 2, Block 9, City Block 4041, Southwest Addition to the City of New 

Braunfels, and being the same property conveyed to the City of New Braunfels by 

deed dated September 12, 1921, recorded as Deed Record Volume 45, Page 13, 

Official Public Records, Comal County, Texas. 

 

 This Assignment of Operational Control (“Assignment”) is made pursuant to a 

Memorandum of Understanding between Assignor and Assignee dated [Effective Date of MOU],  

authorized by resolutions of City Council and the Board of Trustees of New Braunfels Utilities, 

on behalf of Assignee and Assignor, respectively.  Assignee joins in the execution of this 

Assignment to acknowledge receipt and acceptance of same.  This document may be executed in 

multiple counterparts, which together shall constitute one and the same document.  

 

 Dated effective the [Closing Date]. 

 

ASSIGNOR: 
 

      NEW BRAUNFELS UTILITIES 

 

      By:       

       Ryan Kelso, CEO 

       

 
THE STATE OF TEXAS § 

 

COUNTY OF COMAL  § 

 

 This instrument was acknowledged before me on _____________________________, 20____, by 

Ryan Kelso, as CEO of New Braunfels Utilities, on behalf of same and in the capacity herein stated. 

 

             

       Notary Public, State of Texas 

       My Commission Expires    
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ASSIGNEE: 
 

      CITY OF NEW BRAUNFELS 

 

      By:       

       Robert Camareno, City Manager 

 

 

THE STATE OF TEXAS  § 

 

COUNTY OF COMAL  § 

 

 This instrument was acknowledged before me on _____________________________, 

20____, by Robert Camareno, as City Manager, of the City of New Braunfels, on behalf of same 

and in the capacity herein stated. 

 

             

       Notary Public, State of Texas 

       My Commission Expires    
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Meeting Date: June 27, 2024 Agenda Type: Consent Items for Action 

    

From: Ashley Van Booven Reviewed by: Dawn Schriewer 

 Director of Finance  Chief Financial Officer 

Submitted by: Dawn Schriewer Approved by: Ryan Kelso 

 Chief Financial Officer  Chief Executive Officer 

RECOMMENDED ACTION: Ratification of the Statement of Intent to Change Transmission Cost 

of Service and Wholesale Transmission Rates Application, and in 

Support Thereof, on April 11, 2024 

 
  

 

BACKGROUND 
 

 

On April 11, 2024, New Braunfels Utilities (NBU) filed with the Public Utility Commission of Texas an 

application to increase its transmission cost of service (TCOS) and wholesale transmission rates pursuant 

to 16 Texas Administrative Code (TAC) § 25.192 (Application). In the Application, NBU proposes to 

implement the rates for wholesale transmission service approved in the proceeding effective on May 16, 

2024. The Application requests approval of an annual TCOS of $3,698,142 and a wholesale transmission 

service rate of $0.04182 per kilowatt (kW) per year. If approved, the total increase to NBU’s transmission 

rate base will be $18,325,360 with a total transmission revenue requirement increase of $2,031,304. NBU 

previously made a comprehensive TCOS filing based on a historical test year ending July 31, 2016, in 

Docket No. 47129, wherein the Commission approved a TCOS in the amount of $1,666,838. NBU also 

requests approval of a rate case expense surcharge that would allow the recovery of NBU’s rate case 

expenses from transmission service customers over a twelve-month period. Total rate case expenses 

incurred as of March 31, 2024, are addressed in the direct testimony of NBU's outside attorney, Mr. Cody 

Faulk. 

 

NBU staff is requesting ratification from the NBU Board of Trustees for the filing of the Statement of 

Intent to Change Transmission Cost of Service and Wholesale Rates Application, and in Support Thereof, 

filed on April 11, 2024. 

FINANCIAL IMPACT 
 

Overall revenue increase in NBU’s TCOS of $2.03M annually 

LINK TO STRATEGIC PLAN 
 

Financial Excellence 
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EXHIBITS 
 

None 
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Meeting Date: June 27, 2024 Agenda Type: Items from Staff 

    

From: Kimberly Huffman Reviewed by: Dawn Schriewer 

 Accounting Manager  Chief Financial Officer 

Submitted by: Dawn Schriewer Approved by: Ryan Kelso 

 Chief Financial Officer  Chief Executive Officer 

RECOMMENDED ACTION: Discuss and Consider Approval of the Fiscal Year 2025 Budget and 

Five-Year Operating Plan 

 
  

 

BACKGROUND 

NBU’s Proposed Budget and Financial Operating Plan (“FOP”) for fiscal years 2025-2029 was presented 

at the Budget Workshop that was held on May 30, 2024.  The proposed Budget and FOP has not been 

modified from the material that was presented at the Budget Workshop. The fiscal year 2025 Budget and 

FOP include the following assumptions:  incorporates a growth model that averages out to a 3.9% growth 

rate for the combined lines of businesses across the five years; sewerage development fee for the Mayfair 

developer project; the addition of 31.5 new personnel positions for fiscal years 2025, and 21 new positions 

in fiscal years 2026-2029; and an inflation factor for personnel and non-personnel expenses for all years 

of the plan due to rising costs. Additionally, the plan includes filling the Power Stabilization Fund to a 

target balance of $95.0 Million by fiscal year 2028 based on an evaluation by The Energy Authority.  The 

five-year budget plan includes $180.0 Million in impact fee revenues, $27.9 Million in capital 

contributions, and the inclusion of the Main Office Plaza sale proceeds in fiscal years 2025-2028. 

FINANCIAL IMPACT 

For fiscal year 2025, Net Revenues Available for Capital Expenditures are projected to be $38.1 Million, 

which is a $16.7 Million change from the FY24 budget of $21.1 Million. Projected capital expenditures 

for fiscal year 2025 are estimated to be $221.4 Million, which is a $9.8 Million increase from the fiscal 

year 2024 budget. This is mostly due to shifting out major capital projects in water and support projects 

like the main headquarters. Overall, the $221.4 Million funding requirement due to the items above will 

be provided as follows: 

 

 Utilization of NBU’s Commercial Paper Program of $75.0 Million 

 New Bond Issuance of $36.8 Million  

 Impact fees of $25.2 Million 

 Contribution in Aid of Construction and Grants of $6.3 Million 

 Texas Water Development Board Funding of $40.0 Million 

 Revenue and excess funds of $38.1 Million 
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The five-year fiscal year 2025 FOP incorporates the following preliminary service revenue requirements: 

 

 Electric revenue requirements of 5.9% effective August 1, 2024.  Requirements of 4.6% effective 

August 1, 2025, 3.8% effective August 1, 2026, 1.2% effective August 1, 2027, and 1.6% effective 

August 1, 2028. 

 Water revenue requirements of 13.4% effective August 1, 2024, 13.6% effective August 1, 2025, 

11.8% effective August 1, 2026, 2027, and 2028. 

 Wastewater revenue requirements of  7.7% effective August 1, 2024, and each year after for the 

remainder of the plan (fiscal years 2026-2028). 

 

Over the projected five fiscal years, capital expenditures are estimated to total $1,058.7 Million, while 

total borrowings are estimated to be $645.7 Million. NBU’s projected Debt Service Coverage ratio in the 

last year of the FOP (FY29) is estimated to be 2.40x.  NBU’s Debt to Capitalization ratio is estimated to 

increase from 53% (FY 2028 of FY 2024-2028 FOP) to 54% (FY 2029 of FY 2025-2029 FOP) in the last 

year of the plan. 

 

 The fiscal year 2025 Budget and FOP advances NBU’s goal of maintaining a capital plan that will 

proactively meet the demands of growth in the New Braunfels area. The projections reflect NBU’s 

continued commitment to be fiscally responsible and control costs. If approved, the FOP would be 

effective for fiscal year 2025 beginning on August 1, 2024. 

 

 

LINK TO STRATEGIC PLAN 

Recognized as a Trusted Community Partner Dedicated to Excellence in Service 

Maintain a Competitive Bond Rating 

EXHIBITS 

None 
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