
Notice of City Council Workshop 

AGENDA 

July 24, 2023 at 4:00 PM 

 

NOTICE IS HEREBY GIVEN that a Meeting of the Montgomery City Council will be held on Monday, 

July 24, 2023, at  4:00 PM at  the City of Montgomery City Hall, 101 Old Plantersville Road, Montgomery, 

Texas. 

 

Members of the public may view the meeting live on the City’s website under Agenda/Minutes and then 

select Live Stream Page (located at the top of the page). The meeting will be recorded and uploaded to 

the City’s website. 

WORSHOP REDBIRD DEVELOPMENT: 

1. Workshop Discussion on Parking Variance Request from The Home Depot USA, Inc. 

2. Workshop Discussion of Proposed Amendments to the Approved Redbird Meadow-City of 

Montgomery Development Agreement 

ADJOURNMENT 

 

/s/ Nici Browe 

Nici Browe, City Secretary. TRMC 

 

 

This facility is wheelchair accessible and accessible parking spaces are available. Please contact the City 

Secretary’s office at 936-597-6434 for further information or for special accommodations. 

1



Montgomery City Council 

AGENDA REPORT 

 

Meeting Date: July 24, 2023 Budgeted Amount: N/A 

Department: Admin Prepared By: G. Palmer 

 

Subject 

Workshop Discussion on Parking Variance Request from The Home Depot USA, Inc. 

 

Recommendation 

In addition to discussing the variance request the discussion should also include the staff’s 

recommended conditions for variance approval: 

 

 Installation of the proposed traffic light at Buffalo Springs Drive and Eva Street/SH105 and 

reconstruction of Buffalo Springs Drive between Eva Street and Lone Star Parkway. 

 Screening of the rooftop equipment on the building (through revisions to the proposed 

landscape plan) 

 100% masonry exterior construction that is either brick or natural stone (not the proposed split-

face concrete block). 

 

Discussion 

The Home Depot is petitioning the City for a parking variance (west of the Kroger shopping center; see 

attached site plan).  The Mayor and city staff met with the Home Depot team, discussed the variance 

request and the needs of the City.  We subsequently provided a memo detailing the recommended 

conditions for approving the variance (see points above).   

 

CITY REQUIREMENTS: 

B – Commercial (Sec. 98-286.3) Each lot plan shall have off-street parking at a ratio of not less than 

0.75 square feet of parking space for each one square foot of gross building area. 

Minimum parking space size = 9’ x 18’ (162 sqft) 

 

PROJECT AREA CALCS: 

Gross building area = 137,812 square feet 

Required parking space area = 103,359 square feet 

@ 9’ x 19’ (171 sqft) stall dimensions = 604 parking spaces 

 

VARIANCE REQUEST: 

Proposed number of customer-available parking = 399 spaces (206 spaces less than required by code) 

Parking dedicated for seasonal display, etc. = 43 spaces 

Total parking spaces on site = 442 spaces 

 

The Planning and Zoning Commission have reviewed and recommend approval.  The City Council 

heard from the applicant at their July 11, 2023 meeting at which time they tabled the item to allow for 

this workshop discussion 

 

 

Approved By 
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Montgomery City Council 

AGENDA REPORT 

  

 

Date:  

City Administrator Gary Palmer Date: 07/19/2023 
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City of Montgomery  

101 Old Plantersville Road 

Montgomery, Texas 77316 

(936) 597-6434

Variance Request Application 

Upon completion return application to dmccorquodale@ci.montgomery.tx.us 

Property Owner(s): 

Address: Zip Code: 

Email Address: Phone: 

Applicants:  

Address:  

Email Address: Phone: 

Property Identification Number (MCAD R#): 

Legal Description:  

Street Address or Location:  

Acreage:   Present Zoning: Present Land Use: 

Applicant is requesting a variance from the following: 

City of Montgomery Ordinance No.: Section(s): 

Ordinance wording as stated in Section ( ): 

Detail the variance request by comparing what the ordinance states to what the applicant is requesting: 

Contact Information 

Parcel Information 

Variance Request 

77042

Jordan.Corbitt@kimley-horn.com
The Home Depot U.S.A., Inc.    
Kimley-Horn as project representative for both Owner and Home Depot

11720 Amber Park Dr, Suite 600, Alpharetta, GA, 30009

Jordan.Corbitt@Kimley-Horn.com (770) 545-6103

3014-02-00500

NEQ Hwy 105 and Buffalo Springs Drive

11.81 B - Commercial Vacant

Article IV 98-286

Commercial District (B). Each lot plan for professional or commercial use (B) shall have off-street

parking at a ratio of not less then 0.75 square feet of parking space for each one square foot of
 
gross building area.

98-286

Per Section 98-286 & 98-289, the prototypical Home Depot store is required to provide a
minimum of 605 parking stalls with 9'x18' dimensions. The Home Depot requires 9'x19'
parking stalls and a minimum 25' drive aisle to ensure safety and provide a better customer
experience. Using 9'x19' stalls, and due to topography constraints, Home Depot's site can
only accommodate 442 stalls, 43 of which will be needed by Home Depot for storage/display
of their typical outdoor uses such as rental trucks, trailers, equipment, and other display
items. Total parking available to customers will be 399 stalls. The intent of this variance
request is to allow Home Depot to operate beneath code parking requirements by 206 stalls.

Milestone 105 Investments LTD, a Texas limited partnership. 

9800 Richmond Ave., Suite 490, Houston, TX

(770) 545-6103

provided to city via land survey
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Owner(s) of record for the above described parcel: 
 

Signature: Date:   
 

Signature:_ Date:   
 

Signature: Date:   
 

Note: Signatures are required for all owners of record for the property proposed for variance. Attach additional signatures on a separate sheet of paper. 

 

*Additional Information* 
 

 

 

The following information must also be submitted: 
 

[  ] Cover letter on company letterhead stating what is being asked. [  ] 

A site plan. 

[  ] All applicable fees and payments. 
 

[ ] The application from must be signed by the owner/applicant.  If the applicant is not the owner, written authorization from 

the owner authorizing the applicant to submit the variance request shall be submitted. 

 

Signatures 

Date Received 
Office Use 

05/12/2023
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*Public Hearings*

Parties in interest and citizens shall have an opportunity to be heard at public hearings conducted by the Planning and 

Zoning Commission and the City Council before any variance to a district regulation, restriction, or boundary shall become 

effective. Regularly scheduled meetings are as follows and will be held accordingly unless public notice has been given of a 

change of dates: 

Planning and Zoning Commission: 1st Tuesday of every month at 6:00 p.m. 

City Council: 2nd and 4th Tuesday of every month at 6:00 p.m. 

*Finding of Undue Hardship*

In order to grant a variance, the Board must make the following findings to determine that an undue hardship exists: 

1. That literal enforcement of the controls will create an unnecessary hardship or practical difficulty in the

development of the affected property; and

2. That the situation causing the hardship or difficulty is neither self-imposed nor generally affecting all or

most properties in the same zoning district; and

3. That the relief sought will not injure the permitted use of adjacent conforming property; and

4. That the granting of a variance will be in harmony with the spirit and purpose of these regulations.

5. Financial hardship alone is not an “undue hardship” if the property can be used, meeting the requirements of

the zoning district it is located in.

*Factors not Considered*

A variance shall not: 

1. Be granted to relieve a self-created or personal hardship,

2. Be based solely upon economic gain or loss,

3. Permit or allow any person a privilege or advantage in developing a parcel of land not permitted or allowed

by these Regulations to other parcels of land in the same particular zoning district,

4. Result in undue hardship upon another parcel of land.
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kimley-horn.com 11720 Amber Park Drive, Suite 600, Alpharetta, GA 30009 770 619 4280 

 

May 12, 2023 

City of Montgomery  

101 Old Plantersville Road 

Montgomery, TX 77316 

RE:  Variance Request Narrative 

Home Depot Parking Variance – Buffalo Springs Drive and Highway 105  

 
To Whom it May Concern: 

This variance request application is being submitted to the City of Montgomery on behalf of the 
current property owner, Milestone 105 Investments LTD, and the potential developer, The Home 
Depot, who proposes to construct a prototypical Home Depot retail store with an attached garden 
center at the intersection of Buffalo Springs Drive and Highway 105. The intent for the proposed store 
is to serve the community of Montgomery, TX by offering services and goods typical of a home 
improvement store.   

Per Section 98-286 in the City of Montgomery Code of Ordinances, “Each lot plan for professional or 
commercial use (B) shall have off-street parking at a ratio of not less then 0.75 square feet of parking 
space for each one square foot of gross building area.” The total area of building, vestibules, and 
garden center equals 137,812 square feet. At a ratio of 0.75, the total required parking square 
footage is 103,359 square feet. This equates to 605 parking stalls at 171 square feet each (9’x19’). 

This variance application is to request that Home Depot be allowed to operate at 399 customer-
available stalls, for the following reasons.  

• With 350 front field stalls being adequate to service the Home Depot, adding an additional 
206 to meet code requirements will not increase customer experience or operational 
efficiency.  

• Due to site constraints, such as topography, requiring any more parking stalls will force Home 
Depot to decrease the size of their retail center and/or garden center, which would also 
decrease the amount, and quality, of services they could offer to the Montgomery community. 
Reducing the store size would also negatively impact the city and community from the 
amount of sales and revenue that the store will generate for the city.  

Please do not hesitate to contact me at 770-545-6103 or at Jordan.Corbitt@kimley-horn.com should 
you have any questions regarding our application.  

Sincerely, 
 
 
 
 
 
 
Jordan Corbitt, P.E. 
Authorized Representative 
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THE HOME DEPOT
MONTGOMERY, TX

HIGHWAY 105 &
BUFFALO SPRINGS DRIVE

TX - SITE PLAN 5

DRAWING ISSUE DATE 06.27.2023
HD SITE SELECTION NUMBER SS-02885.2001

SITE AREA
THE HOME DEPOT PARCEL 11.39 AC 496,240 SF
THD UNUSABLE AREA 0.42 AC 18,272 SF
  TOTAL THD SITE AREA 11.81 AC 514,512 SF
DEVELOPER PARCEL 1 0.82 AC 35,780 SF
DEVELOPER PARCEL 2 1.70 AC 73,844 SF
DEVELOPER PARCEL 3 1.22 AC 53,096 SF
DEVELOPER PARCEL 4 1.21 AC 52,805 SF
MILESTONE BOULEVARD 1.72 AC 74,846 SF
  TOTAL SITE AREA 18.48 AC 804,883 SF

BUILDING AREA
THE HOME DEPOT 107,891 SF
GARDEN CENTER 28,216 SF
EXTERIOR ELECTRICAL ROOM 342 SF
VESTIBULES 1,363 SF
  TOTAL THD AREA 137,812 SF

PARKING REQUIRED
0.75 SF PER 1 SF OF GROSS BUILDING AREA103,359 SF
USING 9'x19' PARKING STALLS

PARKING REQUIRED
THE HOME DEPOT 481 STALLS
GARDEN CENTER 124 STALLS
   TOTAL THD PARKING           605 STALLS

PARKING PROVIDED
FRONT FIELD 363 STALLS
SIDE FIELD / REAR 36 STALLS
  TOTAL THD PARKING 399 STALLS

INCLUDED IN PARKING PROVIDED
ACCESSIBLE STALLS (8 REQ @ 301-400) 10 STALLS
PRO PARKING 24 STALLS
VETERAN PARKING 2 STALLS
CURBSIDE PICKUP 4 STALLS
SEASONAL SALES AREA 9,150 SF 0 STALLS

NOT INCLUDED IN PARKING PROVIDED
LOAD-N-GO 2 STALLS
THD TRUCK RENTAL 5 STALLS
TRAILER DISPLAY 8 STALLS
SHED DISPLAY 8 STALLS
THD EQUIPMENT RENTAL 10 STALLS
CART CORRALS 10 STALLS
  ACCESSORY PARKING NOT INCLUDED 43 STALLS
  TOTAL THD PARKING PROVIDED 442 STALLS

ZONING CLASSIFICATION
JURISDICTION CITY OF MONTGOMERY
ZONING CLASSIFICATION COMMERCIAL (B)
THD USE PERMITTED BY RIGHT YES
OUTDOOR STORAGE/DISPLAY PERMITTED BY RIGHTNO

BULK REGULATIONS
REQUIRED PROVIDED

MIN. FRONT SETBACK (BLDG.) 35' 108'
MIN. SIDE SETBACK (BLDG.) 15' 78'
MIN. REAR SETBACK (BLDG.) 25' N/A
MIN. LANDSCAPE BUFFER 25' 44'
MAX. IMPERVIOUS COVERAGE SILENT TBD
MAX. FLOOR AREA RATIO SILENT 0.28
MAX. BUILDING HEIGHT 45' 24'

PROJECT
SITE

SCALE:  1 " = 50'

TRAFFIC FLOW LEGEND

THD TRAFFIC FLOW IN

THD TRAFFIC FLOW OUT

THD GOODS TRAFFIC FLOW

NON-PROTOTYPICAL MODIFICATIONS
· GC REAR DELIVERY
· SEASONAL SALES AREA ON SIDE
· NO REAR LUMBER PAD DUE TO REAR CONCRETE

DRIVE AISLE
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THE HOME DEPOT
MONTGOMERY, TX

HIGHWAY 105 &
BUFFALO SPRINGS DRIVE

TX - SITE PLAN 5

DRAWING ISSUE DATE 06.27.2023
HD SITE SELECTION NUMBER SS-02885.2001

SITE AREA
THE HOME DEPOT PARCEL 11.39 AC 496,240 SF
THD UNUSABLE AREA 0.42 AC 18,272 SF
  TOTAL THD SITE AREA 11.81 AC 514,512 SF
DEVELOPER PARCEL 1 0.82 AC 35,780 SF
DEVELOPER PARCEL 2 1.70 AC 73,844 SF
DEVELOPER PARCEL 3 1.22 AC 53,096 SF
DEVELOPER PARCEL 4 1.21 AC 52,805 SF
MILESTONE BOULEVARD 1.72 AC 74,846 SF
  TOTAL SITE AREA 18.48 AC 804,883 SF

BUILDING AREA
THE HOME DEPOT 107,891 SF
GARDEN CENTER 28,216 SF
EXTERIOR ELECTRICAL ROOM 342 SF
VESTIBULES 1,363 SF
  TOTAL THD AREA 137,812 SF

PARKING REQUIRED
0.75 SF PER 1 SF OF GROSS BUILDING AREA103,359 SF
USING 9'x19' PARKING STALLS

PARKING REQUIRED
THE HOME DEPOT 481 STALLS
GARDEN CENTER 124 STALLS
   TOTAL THD PARKING           605 STALLS

PARKING PROVIDED
FRONT FIELD 363 STALLS
SIDE FIELD / REAR 36 STALLS
  TOTAL THD PARKING 399 STALLS

INCLUDED IN PARKING PROVIDED
ACCESSIBLE STALLS (8 REQ @ 301-400) 10 STALLS
PRO PARKING 24 STALLS
VETERAN PARKING 2 STALLS
CURBSIDE PICKUP 4 STALLS
SEASONAL SALES AREA 9,150 SF 0 STALLS

NOT INCLUDED IN PARKING PROVIDED
LOAD-N-GO 2 STALLS
THD TRUCK RENTAL 5 STALLS
TRAILER DISPLAY 8 STALLS
SHED DISPLAY 8 STALLS
THD EQUIPMENT RENTAL 10 STALLS
CART CORRALS 10 STALLS
  ACCESSORY PARKING NOT INCLUDED 43 STALLS
  TOTAL THD PARKING PROVIDED 442 STALLS

ZONING CLASSIFICATION
JURISDICTION CITY OF MONTGOMERY
ZONING CLASSIFICATION COMMERCIAL (B)
THD USE PERMITTED BY RIGHT YES
OUTDOOR STORAGE/DISPLAY PERMITTED BY RIGHTNO

BULK REGULATIONS
REQUIRED PROVIDED

MIN. FRONT SETBACK (BLDG.) 35' 108'
MIN. SIDE SETBACK (BLDG.) 15' 78'
MIN. REAR SETBACK (BLDG.) 25' N/A
MIN. LANDSCAPE BUFFER 25' 44'
MAX. IMPERVIOUS COVERAGE SILENT TBD
MAX. FLOOR AREA RATIO SILENT 0.28
MAX. BUILDING HEIGHT 45' 24'
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landscape architect

L1.0
PLANTING PLAN
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SCALE: 

feet30 60 90

1" = 30'

TREES QTY BOTANICAL NAME COMMON NAME ROOT CALIPER H/S MATURE CANOPY

14 Cercis canadensis texensis Texas Redbud B&B 2"Cal 25

41 Quercus macrocarpa Burr Oak B&B 2"Cal 60

87 Ulmus americana American Elm B&B 2"Cal 7` x 2.5` 50

TREE SCHEDULE

Quercus macrocarpa

SYMBOL DESCRIPTION QTY

Rainbow Rock. Pea-sized gravel to 2” rocks.  2" layer. 2.93 cyG-101

NON-LIVING GROUND COVER SCHEDULE

G-101

MATCH LINE AA

MATCH LINE AA

GROUND COVERS QTY BOTANICAL NAME COMMON NAME CONT SPACING

14,917 sf Glandularia bipinnatifida Prarrie Verbena 1 gal 24" oc

TURF  LAWN GRASSES QTY BOTANICAL NAME COMMON NAME CONT

97,752 sf Zoysia x Zeon® Zeon® Zoysia Hydro Seed

3,117 sf Zoysia x Zeon® Zeon® Zoysia Sod

GORUND COVER SCHEDULE

SHRUBS QTY BOTANICAL NAME COMMON NAME CONT. SIZE

123 Leucophyllum frutescens 'Bertstar Dwarf' Bertstar Dwarf Texas Sage 3 gal

SHRUB AREAS QTY BOTANICAL NAME COMMON NAME CONT. SIZE SPACING

3,492 sf Lantana urticoides Texas Lantana 1 gal 36" o.c.

PLANT SCHEDULE

AREA CALCULATIONS:

SITE AREA
THE HOME DEPOT PARCEL: 11.39 AC 496,240 SF
THD UNUSABLE AREA: 0.42 AC 18,272 SF
  TOTAL SITE AREA 11.81 AC 514.512 SF

LANDSCAPE AREA: 114,571.33SF 22.3%
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landscape architect

L1.1
PLANTING NOTES &

SCHEDULES

GENERAL PLANTING NOTES

1. Installer shall be responsible for making himself familiar with all  underground utilities, pipes and structures.  Installer shall take sole responsibility
for any cost incurred due to damage of said utilities.

2. The installer shall make himself familiar with all local, regional, County, State and Federal regulations, requirements etc. in affect as to the
transport, import, delivery and installation of all plant materials specified on the plans.  It is strongly recommended to source plant materials from
local nurseries that are also familiar with the requirements for growing, supplying and transporting plants into the area of the project.

3. Installer shall not willfully proceed with construction as designed when it is obvious that unknown obstructions and/or grade differences exist that
may not have been known during design.

4. Installer shall have soils tested by a qualified agronomy laboratory.  Materials and mixing of soil amendments, fertilizers, and back fill for planting
pits shall be in accordance with recommendations of the soils agronomy report.

5. The installer shall secure all plant material for the project upon award of contract but in no instances less than 120 days prior to installation.

6. All plant material shall be approved by the Landscape Architect, Owner or Owner's representative prior to installation.

7. Final location of all plant material shall be subject to the approval of the Construction Manager.

8. See details for staking method and plant pit dimensions.

9. If conflicts arise between size of areas and plans, Installer to contact Construction Manager for resolution.  Failure to make such conflicts known to
the Construction Manager will result in Installer's liability to relocate the materials.

10. All ground covers to be held back 4" from edge of new shrubs typical and 2" from back of curbs or edge of walks at time of planting.

11. Ground covers shall be triangularly spaced per detail.

12. Trees shall be located minimum 4' from walls, overhead, walks, headers and other trees within the project, unless otherwise shown.

13. Place Deep Root Barrier at new trees that are with in 5' of Curbs or paving unless noted otherwise on the plans.
Deep Root model UB 24-2 see installation detail.

14. Separate all ground cover and shrub areas from lawn areas with headers as per the installation details.

15. All slopes greater than 3:1 in shrub areas shall be covered jute mesh to prevent soil erosion during plant establishment

16. Remove stakes and trellis from vines and espaliers and secure to walls, fences and posts as per detail

17. In all cases "Root Bound" plant material will not be accepted.

18. No trees are to be planted within or above site storm drain pipes, swales or retention basins.

19. All planting areas including pots irrigated with drip irrigation or low volume irrigation components shall be hand watered by the installer until the
plant materials root zones have established enough to effectively access the irrigation water from the drip systems.

20. Planting areas (except lawn and hydroseed areas) to be top dressed with 3" (three inch) min, layer of mulch Shredded Hardwood by Denton Sand
& Gravel Inc. or equal.

21. Suitable Soil Import
a. General - Topsoil shall be free of roots, clods, stones larger than 1-inch in the greatest dimension, pockets of coarse sand, noxious 

weeds, sticks, lumber, brush and other litter. It shall not be infested with nematodes or other undesirable disease-causing organisms 
such as insects and plant pathogens

b. Topsoil shall be friable and have sufficient structure in order to give good tilth and aeration to the soil.
c. Gradation limits - soil shall be a sandy loam. The definition of soil texture shall be the USDA classification scheme cited below. Gravel 

over 2 millimeters in diameter shall be less than 20% by weight
d. Permeability Rate - Hydraulic conductivity rate shall be not less than one inch per hour nor more than 10 inches per hour when tested

  in accordance with the USDA Handbook Number 60, method 34b or other approved methods.
e. Fertility - The range of the essential elemental concentration in soil shall be as follows for approval of source soil:

Ammonium Bicarbonate/DTPA Extraction
parts per million (mg/kilogram

dry weight basis

phosphorus 10 - 40
potassium 100 - 220
iron 5- 35
manganese 0.6 - 6
zinc 1 - 8
copper 0.3 - 5
boron 0.2 - 1
magnesium 50 - 150
sodium 0 - 100
sulfur 25 - 500
molybdenum 0.1 - 2

f. Acidity - The soil pH range measured in the saturation extract (Method 21a, USDA Handbook Number 60) shall be 6.0 - 7.9.
g. Salinity - The salinity range measured in the saturation extract (Method 3a, USDA Handbook Number 60) shall be 0.5 - 2.5 dS/m.
h. Chloride - The maximum concentration of soluble chloride in the saturation extract (Method 3a, USDA Handbook Number 60) shall be 

150 mg/l (parts per million).
i. Boron - The maximum concentration of soluble boron in the saturation extract (Method 3a, USDA Handbook Number 60) shall be

  1 mg/l (parts per million).
j. Sodium Adsorption Ratio (SAR) - The maximum SAR shall be 3 measured per Method 20b, USDA Handbook Number 60.
k. Aluminum - Available aluminum measured with the Ammonium Bicarbonate/DTPA Extraction shall be less than 3 parts per million.
l. Soil Organic Matter Content - Sufficient soil organic matter shall be present to impart good physical soil properties but not be

 excessive to cause toxicity or cause excessive reduction in the volume of soil due to decomposition of organic matter. The desirable
  range is 3% to 5%. The carbon:nitrogen ratio should be about 10.

m. Calcium Carbonate Content - Free calcium carbonate (limestone) shall not be present for acid-loving plants.
n. Heavy Metals - The maximum permissible elemental concentration in the soil shall not exceed the following concentrations:

Ammonium Bicarbonate/DTPA Extraction
parts per million (mg/kilogram)

dry weight basis

arsenic 1
cadmium 1
chromium 10
cobalt  2
lead 30
mercury 1
nickel 5
selenium 3
silver 0.5
vanadium 3

o. If the soil pH is between 6 and 7, the maximum permissible elemental concentration shall be reduced 50%. If the soil pH is less than
  6.0, the maximum permissible elemental concentration shall be reduced 75%. No more than three metals shall be present at 50% or 
  more of the above values.

Phytotoxic constituent, herbicides, hydrocarbons etc. - Germination and growth of monocots and dicots shall not be restricted more than
10% compared to the reference soil. Growth inhibiting constituents must not be present.

20. Organic soil amendment

a. Composted aerobic humus compost without presence of decomposition products. The organic matter content shall be at least 50% on
   dry weight basis. Humus material shall have an acid-soluble ash content of no less than 6% and no more than 20%.

b. The pH of the material shall be between 6 and 7.5.
c. The salt content shall be less than 6 millimho/cm @ 25° C. (ECe less than 6) in a saturated paste extract.
d. Boron content of the saturated extract shall be less than 1.0 part per million.
e. Silicon content (acid-insoluble ash) shall be less than 50%.
f. Calcium carbonate shall not be present if to be applied on alkaline soils.
g. Types of acceptable products are composts, manures, mushroom composts, straw, alfalfa, peat mosses etc. low in salts, low in heavy

metals, free from weed seeds, free of pathogens and other deleterious materials.
h. Composted wood products are conditionally acceptable [stable humus must be present]. Wood based products are not acceptable 

which are based on red wood or cedar.
i. Sludge-based materials are not acceptable.
j. Carbon:nitrogen ratio is between 8.0 and 20:1.
k. SAR (sodium adsorption ratio) less than 5.
l. Seed germination - over 80% germination in saturation extract diluted 1 to 3 in water compared to seeds germinated in deionized

   water.
m. Germination vigor - equal to or better than seed length for seeds germinated in deionized water.
n. Maturity and stability - Solvita 5 or higher.
o. Molar ratio of ammoniacal nitrogen to nitrate nitrogen less than 2.
p. The compost shall be aerobic without malodorous presence of decomposition products.
q. The maximum particle size shall be 0.5 inch, 80% or more shall pass a No. 4 screen.

Maximum total permissible pollutant concentrations in amendment in parts per million on a dry weight basis:

arsenic 12 copper 100 selenium 20
cadmium 15 lead 100 silver 10

chromium 100 mercury 10 vanadium 50
cobalt 50 zinc 200 molybdenum 20
nickel 100

SOIL TESTS FOR SOIL MANAGEMENT

1. The Contractor shall be responsible for obtaining soils testing and soil amendment recommendations.  Soils testing shall be completed and test
results and amendment recommendations submitted to the Owner's Representative a minimum of sixty (60) days before commencement of any
planting.  The report shall be reviewed approved by the project Landscape Architect and ALL required governing agencies PRIOR to the
commencement of any soil amending or planting.

2. The testing laboratory shall be 
, or approved equal as approved by the Owner's

Representative.

3. The testing laboratory for soils analysis shall use the following criteria for soil testing:  USDA Agricultural Suitability Test  per Handbook 60, to 
include Boron presence and content; and University of California Soil Fertility Test.

4. Interpretations, fertilization and soil amendment recommendations, and comments regarding these tests are required.

5. Infiltration Rate determined by laboratory test or Soil Texture and Infiltration Rate table

6. Soils test sites shall occur not more than 250 feet on center in the planting areas, unless otherwise noted on plans.

7. Samples of all import soil from each source shall also be submitted to the soils testing laboratory for analysis, interpretation and 
recommendations prior to placement, blending or back-filling.

8. A copy of the plant schedule shall be provided to the lab for review and comment in relation to the results of the soils tests.

PERCOLATION TEST

1. The landscape installer shall dig (as test areas) four (4) plant pits of 24" box size, or larger, at four (4) locations minimum within the job site.  Pits
are to be filled with water.  The results of this test shall be reported to the Landscape Architect and owner 48 hours after initiating.  Test pits shall
be in actual location of trees as shown on the plan.  Failure to carry out this test shall make the landscape installer liable for any and all trees that
die due to poor water percolation beyond the agreed guarantee period.

TREES QTY BOTANICAL NAME COMMON NAME ROOT CALIPER H/S MATURE CANOPY

14 Cercis canadensis texensis Texas Redbud B&B 2"Cal 25

41 Quercus macrocarpa Burr Oak B&B 2"Cal 60

87 Ulmus americana American Elm B&B 2"Cal 7` x 2.5` 50

SHRUBS QTY BOTANICAL NAME COMMON NAME CONT. SIZE SPACING

123 Leucophyllum frutescens 'Bertstar Dwarf' Bertstar Dwarf Texas Sage 3 gal

SHRUB AREAS QTY BOTANICAL NAME COMMON NAME CONT. SIZE SPACING

3,492 sf Lantana urticoides Texas Lantana 1 gal 36" o.c.

GROUND COVERS QTY BOTANICAL NAME COMMON NAME CONT SPACING

14,917 sf Glandularia bipinnatifida Prarrie Verbena 1 gal 24" oc

TURF  LAWN GRASSES QTY BOTANICAL NAME COMMON NAME CONT

97,752 sf Zoysia x Zeon® Zeon® Zoysia Hydro Seed

3,117 sf Zoysia x Zeon® Zeon® Zoysia Sod

PLANT SCHEDULE
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Montgomery City Council 

AGENDA REPORT 

 

Meeting Date: July 24, 2023 Workshop Budgeted Amount:  N/A 

Department:   Administration Prepared By: G. Palmer 

 

Subject 

Workshop Discussion of Proposed Amendments to the Approved Redbird Meadow-City of Montgomery 

Development Agreement 

 

 

Recommendation 

Discuss proposal and consider a balance between benefit to the development and benefit to the 

community overall. Memorialize that balance in amendments to the development agreement or stay 

with approved development agreement. 

 

 

Discussion 

 

The City Council may: 

 

 Do nothing and continue work with the developer in accordance with the approved 

development agreement 

 Consider and approve the proposed amendments 

 Offer alternatives to the developer to consider and bring back to Council for approval 

 

Attached please find: 

 Approved Redbird Meadow Development Agreement 

 Redbird Meadow Development Agreement Amendment No. 1 Summary 

 

 

 

 

Approved By 

 

 

 

 

 

Date:    

 

City Administrator 

 

Gary Palmer 

 

Date:  July 19, 2023 
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DEVELOPMENT AGREEMENT BETWEEN
THE CITY OF MONTGOMERY, TEXAS AND

REDBIRD MEADOW DEVELOPMENT, LLC

This DEVELOPMENT AGREEMENT (the "Agreement") is entered into between
REDBIRD MEADOW DEVELOPMENT, LLC, a Texas limited liability company, its
successorc or assigns ("Develooer"). and THE CITY OF MONTGOMERY, TEXAS ("Citv")
to be effective on the date on May 10, 2022 (the "Effective Date").

RECITALS

The Developer owns approximately 388.5 acres ofland, as described on the attached

Exhibit A (defined herein as the "Tract") in Montgomery County, Texas, of which
approximately 10.3 acres is within the corporate limits of the City and 37E.2 acrcs is outside
the corporate limits of the City. The Developer intends to develop the Tract for primarily
single-family residential puposes. The Developer r€prcsents that the development of the

Tract requires the creation of a special district over the Tract to f,md certain public

infrastructue, and an agreemant with the City will provide for long-term certainty concerning
development ofthe Tract. The Developer intands to petitionthe City for voluntaryannexation
ofthe approximately 378.2 acres (the "Annexalion Tract") as described on Exhibit E into the

corporate limits ofthe City. The City has adopted a resolution consenting to the creation ofa
special district over the boundaries of the Tract and arurexed the Annexation Tract into the

corporate limits of the City concurrently with the approval of this Agrcement.

The City is a Type A generalJaw municipality u/ith all powers except those

specifically limited by the Constitution and laws of the State of Texas.

The City wishes to provide for the orderly, safe and healthfi.rl development of the

Tract, and the City and the Developer aglee that the development of the Tract can best proceed

pursuant to a development agreement.

ACREEMENT

NOW THEREFORE, in consideration of the muhral promises, obligations, and

benefits contained herein as well as other good and valuable consideratioq the sufficiency of
which is aclnowledged by the parties, the City and Developer agree as follows:

ARTICLE I. DEFINITIONS AND EXHIBITS

1.1 Definitions. Unless the context indicates others, the following words as used in
this Agreement shall have the following m€anings:

Annexation Tract means apprcximately 378.2 acres of land to be annexed by the City
upon petition of the Developer, as de.scribed in $!!![p

City means the City of Montgomery, Texas.

7p022.r888.dtrx l 1021845
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District means a municipal utility district to be created over the Tract upon petition to
the TCEQ pursuant to Article XVI, Sec. 59, and Article III, Sec. 52, Texas Constitution,
Chapters 49 and 54, Texas Water Code and rules of the TCEQ.

Developer means Redbird Meadow Developmen! LLC, a Texas limited liability
company, its successors or assigns.

Parties means the City and the Developer, collectively.

Proposed Collector Road means the public road improvement to be constructed
described as '?roposed Collector" on Exhibit D.

TCEQ means the Texas Commission on Environmental Qualrty or its successor
aSency.

1.2. Exhibits. The following Ekhibits attached to this Agreement arc a part of the
Agreement as though firlly incorporatcd herein:

Exhibit A Metes and Bounds Description of the Tract

Exhibit B Form of Utility Agr€cment

Exhibit C Utility Exhibit

Exhibit D

Exhibit E

Exhibit F

Proposed Major Thoroughfare Plan

Annexation Tract

Phasing Plan

2

(00224ttt.docx )

l(nlt{5

ESFC means that amount of water or wastewater, as applicable, set by the City that
constitutes an Equivalent Single Family connection, which amount may be changed from time
to time. At the time of this Agreement, an ESFC of water means 300 gallons per day and an
ESFC of wastewater means 200 gallons per day.

Facilities means the water diskibution, sanitary sewer collection, transportation and
treatment, and stormwater collection, detention and drainage systerns, roads and
improvements in aid thereof, constructed or acquired or to be conskucted or acquired by the
District to serve lands within its boundaries, and all improvements, apputenances, additions,
extensions, enlargements or betterments thereto, together with all contract rights, permits,
licenses, properties, rights-of-way, easements, sites and other interests related thereto.

Tract means the approximately 388.5 acres of land to be developed by Developer, as
described i, EEE!-A, and any additional land that may be annexed into the District as
approved by the City.

14

Item 2.



Section 2.1. Utilities.

a. lVater. SanitarySewer and Drainagz Facilities. Developer agrees lhat all water,
sanitary sewer and drainage facilities to serve the Tract, whether on the Tract or
off-site, will be constructed in accordance with the applicable City regulations and
ordinances, including the City of Montgomery Code of Ordinances, as amended
(the 'titv Code'1. The Developer is responsible for the desigrr and construction
ofall intemal water and sanitary sewer lines and associated facilities and drainage
facilities to serve the Tract. The City will provide retail water and sanitary sewer
service to custome$ within the Tract, all in accordance with a Utility Agreement,
the form of which is attached hereto as EI!!!i!g Following acceptance by the
City, the water and sanitar5r sewer infrasEuctue will be owned, operated, and
maintained by the City per normal practice and as described in the Utility
Agreement. The City agrees to provide the District with its ultimate requirements
for wastewater treatment and water capacity in accordance with the Utility
Agreement and as further described herein.

b. l{aler Faciliries. The parties acknowledge that the Tract will be developed
in phases with ultimate water requirements of 168,000 gpd to serve approximately
560 connections. Parties agree thaf the Developer will develop the Tract in
accordance with market and development demands, but a proposed phasing plan
is attached hereto as g!!!l!!.

1. First Phase Improvements. The first phase ofdevelopment will consist of
approximately 180 ESFCs necessitating 54,000 gpd of water capacity
("First Phase"). The City agrees that it has the capacity in its water
featrnent system to serve the First Phase; however the Developer is
rcquired to fund the constuction of c€rtain improvements to the City's
water supply system in order to provide sufiicient pressure for the Tract.

i. Water Line. The City agrees to design and construct, at the
Developer's cost, a 12" off-site waterline connecting to the City's
existing 8" waterline, which shall be routed generally as shown on
Exhibit C or such other route as is mutually agreed upon by the
Parties f'Water Line'l. The Water Line will be constructed in
public right of way or easement and to the extent necessarjr, the
City will be responsible for acquiring any necessary public right of
way required for the constrrction of the Water Line. The Water
Line will be sized to serve the Tract; to the extent the City requires

3

{fin2,$tt.docx }

I0218,t5

ARTICLE II

DEVELOPER OBLIGATIONS
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the Water Line to be oversized to serve land outside the Tract, the
Parties agee to comply with provisions of Section 2.3 below. The
Developer will receive Impact Fee credit for fimding of the Water
Line as described in Section 2.1(d) below.

ii. Funding. The City will provide the Developer and the District a

cost estimate ofthe engineering and construction costs ofthe Water
Line, and upon presentation of such estimate, the Developer agrees

to deposit with the City the funds due for design (including
preliminary design, desigr, topographic survey, reimbursable
expenses, and bid phase services) ofthe Water Line. The City will
be responsible for bidding the Water Line in accordance with
competitive bidding laws. Upon receipt and review of bids, the

Developer will deposit the amount of the accepted bid plus 1tr2
contingencies, the estimated cost for construction administration
and inspection, constmction staking, construction materials testing,

and reimbursable expeirses with the City. It is anticipated that the
construction costs will include costs to bore under the railroad
crossing. The Developer and District shall have the right to review
all bids received for the consruction of the Water Line, approve

award of the construction contract for the Water Line, and review
and approve all pay estimates and change orders related thereto.
The Developer is not responsible for any change orders that exceed
twenty-five percent of the constmction contract as the maximum
allowed by TCEQ rules, and is therefore not eligible for
reimbursement by the Disnict of such change order. The City will
keep accurate records of Developer deposits and Water Line costs

and make such records available for Developer or District
inspection upon request. Within 45 days of City acceptance of the

Water Line, the City shall perform a reconciliation and final
accounting and reimburse the Developer any unpaid funds under
the construction contract. [n the event the City has expended more
than the deposit amoun! the Developer will reimburse the City for
any excess cost except for the aggr,egate of construction change

order cost in excess oftwenty-five percent ofthe total construction
contract for the Water Line. The City will hold $3,000 in escrow to
cover estimated cost for completion of the one year waranty
inspection. After completion ofthe one year warranty and action
by City Council to officially end the warranty perio( the City shall
perform a reconciliation and final accounting within 45 days and

reimburse the Developer any unused funds or request additional
firnds. Developer will get impact fee crcdit for all funds expended
pursuant to this Section 2. l(b)(ii) in accordance with Section 2.1(d)
below.

4
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iii. Timing. Parties acknowledge that the Water Line is critical to the
First Phase of development of the Tract. The City is obligated to
begin design ofthe Water Line upon execution ofthis Agreement,
and begin constuction of the Water Line within six months of
execution of this Agreement. The Developer and the City
understand that there are certain factors outside of both the
Developers and City's conuol including, but not limited to,
easement acquisition and approval for the crossing of the railroad
that may cause delay. The City agrees to use best efforts to timely
acquire any right of way and/or railroad crossings, and will begin
procuring such right ofway and/or railroad crossings within forty-
five days of City approval ofthis Agreement. The Developer agrees
to timely fund such design and construction. In the event that the
City does not timely commence desigr and/or construction of the
Water Line in accordance with this Agrcernent, the City agrees that
the Developer and/or District may design and construct the Water
Line to meet its development needs and receive Impact Fee credit
for such costs as stated in Section 2. I (d) below.

iv. Owncrship. The City will accept such Water Line for ownership
and operation in accordance with the terms of the Utility
Agreement subject to a one-year maintenance bond to be

enforceable by the City from the conhactor.

i. By the expiration oftwenty-four (24) months following the date on
which the Developer or District engineer notifres the City in
writing that it requires additional capacity to timely serve

subsequent phases of the Trac! the City agrces to have completed
construction of the expansion of its water supply system to
accommodate the Developer's subsequent phases of development.
The Developer's obligation to fund expansions to the City's water
supply system (other than the Water Line as described in Section
2(b[l)) is limited to payment of Impact Fees paid in the same

amount and same manner as set out in this Agreement.

ii. In the event that, at any phase of development, the City's water
supply system does not have sufrcient capacity to serve the land
within the District as necessitaM by development thereot the
Developer may elect to:

5
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2. Subsequent Phases. Parties acknowledge that the City will need to
construct additional water supply facilities in order to sen e the Tract at

full build out, which is estimated to be 560 ESFCs or 168,000 gpd.
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l. Advance funds as payment towards Impact Fees that would
be due and payable to the City for future development in
the District, which funds shall be used by the City solely for
flmding the costs of constructing additional water supply
facilities necessary to serve subsequent phases of
development in the DisEict, and the City would thereafter
credit the Developer up to an amount equal to the amount
advanced by the Developer; and/or

2. Construct, or cause the District to construct, additional
water supply facilities based upon demand and usage and
sized appropriately to serve development within the Tract
in accordance with all regulatory requirements, and the City
would thereafter credit the Developer for the Impact Fees
related to development on the Tract that would otherwise
be due and payable to the City up to an amount equal to the
costs of constructing the additional water supply facilities.

c. Wastewater Trealmenl Facilities. The parties acknowledge that the Tract will be
developed in phases with ultimate wastewater requirements of 112,000 gpd to
serve approximately 560 connections.

l. First Phase. The City agrees that it has permitted capacity in its
wastewater treatsnent system to serve the First Phase of 180 ESFCs.

i. tr'orce Main. The City agrees to desigr and constuct an olf-site
force main to serve the Tract as generally shown on Exhibit C (the
"Force Main"). The Force Main shall be sized to serve the Tract;
if the City reqriires the Force Main to be oversized to serve land
outside the Tract, the Parties agree to comply with provisions of
Section 2.3 herein. The City will acquire any necessary right of
way for construction of the Force Main.

ii. f,'unding. The City will provide the Developer and the District a
cost estimate of the engineering and construction costs ofthe Force
Main, and upon presentation ofsuch estimate, the Developer agrees
to deposit with the City the funds due for design (including
preliminary desigr, design, topographic survey, reimbursable
expenses, and bid phase services) ofthe Force Main. The City will
be responsible for bidding the Force Main in accordance with
competitive bidding laws. Upon receip and review of bids, the
Developer will deposit the amount of the accepted bid plus 10%
contingencies, the estimated cost for construction administration
and inspection, construction staking, construction materials testing,
and reimbursable expenses with the City. It is anticipated that the

6
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construction costs will include costs to bore under the railroad
crossing. The Developer and District shall have the right to review
all bids received for the construction of the Force Main, approve
award of the construction conhact for the Force Main, and review
and approve all pay estimates and change orders related thereto.
The Developer is not responsible for any change orders that exceed
twenty-five percent of the construction contract as the maximum
allowed by TCEQ rules, and is therefore not eligible for
reimbursement by the District ofsuch change order. The City will
keep accurate records of Developer deposits and Force Main costs
and make such records available for Developer or District
inspection upon request. Within 45 days of City acceptance of the
Force Main, the City shall perform a reconciliation and final
accounting and reimburse the Developer any unpaid funds under
the construction contract. In the event the City has expended more
than the deposit amount, the Developer will reimbune the City for
any excess cost except for the aggregate of construction change
order cost in excess of twenty-five percent ofthe total construction
contact for the Force Main. The City will hold $3,000 in escrow
to covor estimated cost for completion of the one year wfiranty
inspection. After completion of the one year warranty and action
by City Council to officially end the waranty period, the City shall
perform a reconciliation and final accounting within 45 days and
reimburse the Developer any unused funds or request additional
funds.

iii. Timing Parties acknowledge that the Force Main is critical to the
First Phase of development of the Tract. The City is obligated to
begin desigrr of the Force Main upon execution ofthis Agreement
and begin construction of the Force Main within six months of
execution of this Agreement. The Developer and the City
understand that there are certain factors outside of both the
Developers and City's control including, but not limited to,
easement acquisition and approval for the crossing of the railroad
that may cause delay. The City agrees to use best efforts to timely
acquire any right of way and/or railroad crossings, and will begin
procuring such right of way and/or railroad crossings within forty-
five days ofCity approval ofthis Agreement. The Developer agrees
to timely fund such design and construction. In the event that the
City does not timely commence design and./or construction of the
Force Main in accordance with this Agreernent, the City agrees that
the Developer and/or District may design and construct the Force
Main to meet its development needs.

7
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iv. Ownerrhip. The City will accept such Force Main for ownership
and operation in accordance with the terms of the Utility
Agreement subject to a one-year maintenance bond to be
enforceable by the City from the contractor.

2. Subsequent Phases.

ii. In the event tha! at any phase of development, the City's
wastewater trcament system does not have sufficient capacity to
serve the land within the District as necessitated by development
thereo{ the Developer may elect to:

l. Advance funds as payment towards lmpact Fees that would
be due and payable to the City for future development on
the Tmct, which fimds shall be used by the City solely for
funding the costs of constructing additional wastewater
treatment facilities sufficient to serve subsequent phases of
development in the District. The City would thereafter
credit the Developer for lnpact Fees up to an amount equal
to the amount advanced by the Developer; and/or

2. Construct, or cause the District to construct, additional
wastewater treatment facilities based upon demand and
usage and sized appropriately to serve development within
the Tract in accordance with all regulatory requirements,
and the City would thereafter credit the Developer for the
Impact Fees related to development on the Tract that would
otherwise be due and payable to the City up to an amount

8
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i. Parties acknowledge that the City will need to construct additional
wastewater treatment facilities in order to serve the Tract at full
build out. By the expiration oftwenty-fou(24) months following
the date on which the Developer and/or District engineer notifies
the City in writing that the Developer requires such additional
capacity to serve subsequent phases ofthe Trac! the City agrees to
have completed construction of the expansion of its wastewater
treatrnent system to accommodate the Developer's subsequent
phases of development. The Developer's obligation to firnd
expansions to the City's wastewater treatment facilities (other than
the Force Main as described in Section 2(c)(l)) is limited to
payment of Impact Fees paid in the same amount and same manner
as set out in this Agreement.
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equal to the costs ofconstructing the additional wastewater
teatment facilities.

d. Inpact Fees. The Developer agrees to pay impact fees for water supply facilities
and wastewater treatrnent facilities ('knpact Fees') in the amount as stated in the
City's current adopted Impact Fees, or as may be amended from time to time. The
Developer will be assessed and pay Impact Fees at the time ofthe City's approval
of the final plat for each section based on the number of connections in such plat.
The Water Line is a regional facility and is included in the City CIP. The
Developer will receive Impact Fee credit for the amount expended and paid to the
City for the Water Line. The Developer will receive credit upon final platting
until such costs are reimbursed in firll.

e. Drainaqe Facilities. The Developer will submit a drainage study to the City prior
to approval of construction plans. All drainage and detention facilities must be
designed and constructed in accordance with the City Code and any applicable
Montgomery County standards. The City agrees to allow culverts and public roads
within public road right of way as restrictors or control stuctures for detention
facilities. All onsite storm sewer systems will be designated as public facilities
and accepted by the City upon completion. Any detention ponds will not be
accepted by the City but owned and maintained by the District and/or a property
owners association.

Section 2.2. Imorovements.

a.

{{X24t88.doox ,
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Generol. Parties agree to the alignment ofall major thoroughfares as shown on
Exhibit D. Any public road improvements constructed within the Trac! other
than the Proposed Collector Road as provided hereirl shall be constructed in
accordance with the City Code and in accordance with the City,s Major
Thoroughfare Plan. The Developer will obtain any easements or rights-of-way
necessary for construction ofpublic road improvements inside the boundaries of
the Tract; however to the extent additional easements or rights-of-way are
necessary to construct public road improvements outside the boundaries of the
Tract on land not owned by the Developer, the City is responsible for obtaining
such easements or rights-of-way at no cost to the Developer. Once constructed, all
public road improvements shall be dedicated to and accepted by the City for
operation and maintenance.

b. Prooosed Collector Road. The Parties agree that the Proposed Collector Road
(designated as the Proposed Collector on Ebi!!lD) shal be constructed in phases
as shown on [!!!!g]. Developer on behalf of the District agrees to extend the
Proposed Collector Road to Spring Branch Road in connection with the
development of Phase III as shown on Exhibit F.

9

21

Item 2.



c andard Road The Developer may place additional features
("Non-Standard lmprovements') on certain public roads to enhance the aesthetic

appeal ofroads in the District, including but not limited to the installation of bricks
and pavers or pattemed concrete for the purposes of beautification and visual
enhancement, as approved by the City engineer. The Developer agrees that the

District will be solely responsible for the maintenance of any Non-Standard

Improvements that are not accepted by the City for maintenance within the public
road rights-of-way, including general upkeep for fimctional and aesthetic purposes

and replacement when necessar5r to preserve the intended functions of the Non-
Standard Improvements. The District shall keep all Non-Standard Improvements
in operable condition. The Parties agpee that the District may remove the Non-
Standard Improvements at any time provided that it repairs and replaces the Non-
Standard Improvements with a surface substantially similar to the adjoining
roadway, at which time the City will resume maintenance of the public road right-
of-way to the same standard as all other City roads.

Section 2.3. Oversizinc. Ifthe City requires portions ofthe Facilities to be constructed

to a size larger than would be required pursuant to the City Code to serve the Tract, the City
will pay or caus€ to be paid the incremental costs to construct such excess capacity in
accordance with state law. Prior to award of any contract in which oversized Facilities will
be built, the Developer will present the City with the bids and bid tabulations, and the City
and the Developer (or District in accordance with the Utility Agreement) must agrce to the

incremental costs based on such bid or the Developer is not rcquired to oversize the Facilities.

The City will pay its pro rata share ofthe oversized facilities upon award of the construction

contract for such facilities.

Section 2.4. Parks and Facilities. The Deve loper shall design and

consEuct all park and recreational facilities to serve the Tract in accordance with the City
Code and any applicable Montgomery County standards. Any park and recreational facilities
will not be accepted by the City but owned and maintained by the District and/or a property

owners association.

section 2.5. Development Regulations. Developer agrees that the development ofthe
Tract shall be in accordance with the city code except as to lot size: a maximum of 47% of
the platted single-family residential lots within the District may be a minimum of 60 feet wide

and 8,400 square feet. This Agreement constitutes the city's acceptance of the described

variance from its City Code.

Section 2.6. Modifications. Minor modifications to the Developer or District's
utility plan, thoroughfare plan, phasing plan or variances in development regulations are

authorized under this Agreement upon review and approval of the City Administrator, or its

desigree, and no amendment to this Agreement is required. A minor modification would

include, but is not limited to, an adjustment in the alignment ofa roadway, adjustrnent in lot
sizes or densities that is less than 15% ofsuch category, an adjustrnent or relocation ofpublic
utility infrastructure ifapproved by the City Administrator or its desigtee; or any modification

{04224tt8.docx }
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that is an elaboration, refinement or clarification ofthis Agreement and deemed to be a minor
modification by the City Adminisnator.

ARTICLE III.
DEFAULT AND TERMINATION

Section 3.1. Material Breach of Aqreement, It is the intention of the parties to this
Agreement that the Tract be developed in accordance with the terms of this Agreement.

a- The parties acknowledge and agree that any substantial deviation by the
Developer from the material terms of this Agreement would frustrate the intent of this
Ageement, and, therefore, would be a material breach of this Agreement. A material breach
ofthis Agreement by the Developer shall be deemed to have occuned in the event of failure
of the Developer to comply with a provision of this Agreement or the City Code provisions
applicable to the Tract.

b. The parties acknowledge and agree that any substantial deviation by the City
from the material terms of this Agreement would frustrate the intent of this Agreement and,

therefore, would be a material breach of this Agreement. A material breach of this Agreement
by the City shall be deemed to have occurred in the following instances:

(i) An attempt by the City to dissolve the District without complying with the
terms of this Agreement or in violation of the provisions of the Utility
Ageement;

(ii) An attempt by the City to delay or limit reimbursement to the Developer
in violation ofthe provisions of this Agre€ment; or

(iii) An attempt by the City to enforce any provisions of the City Code within
the Tract that is inconsistent with the terms and conditions of this Ageement.

In the event that a party to this Agreement believes that another party has, by act or
omissio& committed a material breach of this Ageement, the provisions of this Article III
shall provide the remedies for such default.

Section 3.2. Notice of Developer's Defaull

a. The City shall notifr Developer in writing of an alleged failure by the
Developer to comply with a provision of this Agreement, describing the alleged failwe with
reasonable particularity. Developer shall, within thirty (30) days after receipt ofthe notice or
a longer period oftime as the City may specify in the notice, either cure the alleged failure or,
in a written response to the City, either present facts and arguments in rcfutation or excuse of
the alleged failure or state that the alleged failure will be cured and set forth the method and
time schedule for accomplishing the cure.

( m224888.docx )
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b. The City shall determine: (i) whether a failure to comply with a provision has

occurred; (ii) whether the failure is excusable; and (iii) whether the failure has been cured or
will be cured by Developer. The alleged defaulting party shall make available to the City, if
requested, any records, documents or other information necessary to make the determination,
except to the extent that such information is protected by attomey/client privilege.

c. Ifthe City determines that the failure has not occurred, or that the failure either
has been or will be cured in a manner and in accordance with a schedule reasonably
satisfactory to the City, or that the failure is excusable, the determination shall conclude the
investigation.

d. Ifthe City determines that a failure to comply with a provision has occurred
and that the failure is not excusable and has not been or will not be cured by Developer in a
manner and in accordance with a schedule reasonably satisfactory to the City, then the City
may pursue any and all remedies it has at law or equity.

Section 3.3. Notice of Ciw's Default.

c. If Developer determines that the failurc has not occurred or that the failure
either has been or will be cured in a manner and in accordance with a schedule reasonably
satisfactory to Developer, or that the failure is excusable, the determination shall conclude the
investigation.

d. If Developer determines a failure to comply with a provision has occurred and
tlrat the failure is not excusable and has not been or will not be cured by the City in a manner
and in accordance with a schedule reasonably satisfactory to Developer, then Developer may
pun e any and all remedies it has al law or equity.

Section 3.4. Remedies. In addition to all the rights and remedies provided under the
laws ofthe State of Texas, because ofthe peculiar damage each party hereto might suffer by

(fl)22,l888.rrocx )
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a. Developer shall noti& the City in writing speci$ing any alleged failure by the
City to comply with a provision of this Agreement, describing the alleged failure with
reasonable particularity. The City "hrt1, widrin thirty (30) days after receipt of the notice or
the longer period oftime as Developer may spocifr in the notice, either cure the alleged failure
or, in a written r€spom€ to Developer, either present facts and arguments in refutation or
excuse of the alleged failure or state that the alleged failure will be cured and set forth the
method and time schedule for accomplishing the cure.

b. Developer shall determine: (i) whether a failure to comply with a provision
has occurred; (ii) whether the failure is excusable; and (iii) whether the failure has been cured
or will be cured by the City. The City shall make available to the Developer, if requested"
any records, documents or other information necessary to make the determination that are

subject to the Public Information Act, Chapter 551, Texas Government Code.
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virtue of a default by another party, each party shall be entitled to the equitable remedy of
specific performance or mandamus, as well as all other legal and equitable remedies available.

Section4.l. Consent to Creation of the District. Concurrently with approval of this
Agreement, the City has approved a resolution consenting to creation of the District, and the

City agrees that the resolution will be deemed to constitute the City's consent to creation of
the District. No further action will be required on the part of the City to evidence its consent;

however the City agrees to provide any additional confirmation of its consent that may be

required by the Developer or the District ifrequested to do so.

Section 4.2. Consent to Annexation of Citv. Concurrently with approval of this
Agreement, the Developer has submitted to the City its petition for annexation of the
Annexation Tract into the corporate limits of the City. Once the annexation process is
completg the City hereby agr€es to arurex the Annexation Tract into the corporate limits of
the City, and the Annexation Tract shall be entitled to all the rights and privileges and bound

by all regulations ofthe City.

Section 4.3. Annexation of Land bv District. The Distict may not annex additional

land into the boundaries ofthe District or serve property outside the boundaries ofthe District
without the consent ofthe City. In the event land is annexed into the boundaries ofthe District
with the City's consent, the terms ofthis Agreement shall apply to the armexed land.

ARTICLE V.
DISSOLUTION

The City agrees that irrespective of is right and power under existing or subsequently

enacted law, it will not dissolve the District until the following conditions have been met:

a. At least 90% ofthe developable acreage within the District has been

developed with water, wastewater, and drainage facilities. Developable acreage

means the total acreage in the District less acreage associated with land uses for roads,

utility easements, drainage easements, levee e€sements, lakes, creeks, bayous, and

open space; and

b. The Developer has been reimbuned by the District to the maximum
extent permitted by the rules ofthe TCEQ or the City assumes any obligation for such

reimbursement ofthe District under such rules.

ARTICLE VI.

MISCELLANEOUS

{ flD248tt.docx }
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ARTICLE IV.
CITY,S CONSENT TO CREATION: VOLUNTARY ANNEXATION:

DISTRICT ANNEXATION OF LAND
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Section 6.1. Sale of Tract: Assisnabilitv. Any agreement by Developer to sell the
entirety or any portion ofthe Tract to a p€rson intending to develop the tract or such portion
thereof (a "successor Developer," wheiher one or more) and any instrument of conveyance
for the entirety or any portion of the Tract to such Successor Developer shall recite and
incorporate this Agreement and provide that this Agreement be binding on such Successor
Developer. This Agreement is not intended to be, and shall not be, binding on the ultimate
purchasers of parcels out of the Tract. This Agreement is assignable upon written notice to
the City; such notice of assignment shall be given within 30 days ofan assignment and such
notice shall include evidence that the assignee has assumed the obligations under this
Agreement.

Section 6.2. Force Maieure. In the event a party is rendered unable, wholly or in part,
by force majeure, to carry out any of its obligations under this Agreement, it is agreed that on
such party's giving notice and fi.rll particulars of such force majeure in writing to the other
parties as soon as possible after the occurrence of the cause relied upon, then the obligations
of the party giving such notice, to the extent it is affected by force majeure and to the extent
that due diligence is being used to resume performance at the earliest practicable time, shall
be suspended during the continuance of any inability so caused to the extent provided, but for
no longer period. Suchcause shall as far as possible be remedied with all reasonable dispatch.

The terrn "force majeure" as used herein shall include, but not be limited to, acts of
God, strikes, lockouts or other industrial disturbances, acts of the public enemy or of
terrorism, war, blockades, insurrections, riots, epidemics, landslides, lightring, earthquakes,
fires, storms, floods, washouts, droughts, tomadoes, hurricanes, arrests and restrains of
goverutrents and people, suspension of issuance of permits by environmental agencies
outside the control ofany party, explosions, breakage or damage to machinery or pipelines
and any other inabilities ofany party, whether similar to those enumerated or otherwise, and
not within the control of the party claiming such inabiliry, which by the exercise of due
diligence and care such party could not have avoided.

Section 6.3 Law Covernins. This Agreement shall be govemed by the laws of the
State of Texas, and no lawsuit shall be prosecuted on this Agreement except in a federal or
state cowt of competent jwisdiction.

Section 6.4. No Waiver Implied. No waiver or waivers of any breach or
default (or any breaches or defaults) by any party hereto of any term, covenan! condition, or
liability hereunder, or the performance by any party ofany duty or obligation hereunder, shall
be deemed or construed to be a waiver of subsequent breaches or defaults of any kind, under
any circtrmstances.

Section 6.5. Addresses and Notice. Unless otherwise provided in this Agreement, any
notice, communication, request, reply, or advise (herein severally and collectively, for
convenience, called "Notice") herein provided or permitted to be given, made, or accepted by
any party to another (except bills), must be in writing and may be given or be served by
depositing the same in the United States mail postpaid and registered or certified and
(00224ttt.'locx l
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addrcssed to the party to be notifred. Notice deposited in the mail in the manner hereinabove
described shall be conclusively deemed to be effective, unless otherwise stated in this
Agreement, from and after the expiration of three (3) days after it is deposited. Notice given
in any such other manner shall be effective when received by the party to be notified. For the
purpose of notice, addresses of the parties shall, until changed as hereinafter provided, be as
follows:

If to the City, to:

City of Montgomery, Texas
101 Old Plantersville Road
Montgomery, TX 77535
Attention: CityManager

With a copy to City attomey:

Johnson Petrov LLP
2929 Allen Parkway, Suite 3150
Houston, TX ?7019
Attention: Alan P. Petrov

If to the Developer, to:

Redbird Meadow Development, LLC
5910 FM 290, Suite B
Spring, fi. 77388
Attention: Perry Senn

With a copy to:

Allen Boone Humphries Robinson LLP
3200 Southwest Freeway, Suite 2600
Houstorl Texas 7702'l
Attention: Annette Stephens

The parties shall have the right from time to time and at any time to change their respective
ad&esses and each shall have the right to speciS any other address by at least fifteen (15)
days' written notice to the other parties.

Section 6.6. Merser and Modificalion. This Agreement, including the exhibits that are
attached hereto and incorporated herein for all purposes, embodies the entire agreement
between the parties relative to the subject hereof. This Agreement shall be subject to change
or modification only with the mutual written consent of all the parties.
(00224888.docx )
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Section 6.7. Severabilitv. The provisions ofthis Agreement are severable, and if any
part of this Agreement or the application thereofto any person or circumstances shall ever be

held by any court of competent jurisdiction to be invalid or unconstitutional for any reasoq
the remainder ofthis Agreement and the application of part ofthis Agreement to other persons

or circumstances shall not be affected thereby.

Section 6.8. Benefits ofAereement. This Agreement is for the benefit ofthe City and

Developer, and shall not be construed to confer any benefrt on any other pe$on except as

expressly provided for herein.

Section 6.9. Recordation. The City shall record this Agreement and any amendments
thereof in the deed records of Montgomery County. In additiorL any assigrments of this
Agreement shall be recorded in the deed records of Montgomery County. This Agreemen!
when recorde4 shall be a covenant running with the land and binding upon the Tmct, the
parties and their assignees during the term of this Agreement. Howwer, this Agreement shall
not be binding upon and shall not constitute any encumbrance to title as to any purchaser of
a tract or lot within tlrc Tract who does not intend to resell, suMivide or develop the tract or
lot in the ordinary course of business.

Section 6.10. Term. This Agreement shall be in force and efiect from the Effective
Date and continue for a term of thirty (30) years unless otherwise previously terminated
pursuant to some term or condition ofthis Agreement or by express written agreement by the
City and Developer. Upon expiration of thirty (30) years from the Effective Date of this
Agreement, this Agreement may be extended upon mutual consent ofthe Developer and the
City.

Section 6.11. Authoritv for Execution. The City hereby certifies, rtpresents and
warrants that the execution of this Agreement is duly authorized and adopted in conformity
with the City Code. The Developer hereby certifies, regesents and warrants that the
execution ofthis Agreanent is duly authorized and adopted in conformity with the articles of
incorporation and bylaws or partnership agreement of such entity.

Section 6.12. Execution of Aereement bv District. After approval ofthe creation of
the District by the TCEQ, Developer shall cause the assignment, execution and adoption by
the Board of Directors of the District of the Utility Agrcement in the form attached hereto as

$!!!!L! within 90 days after the election confirming creation of the District.

(Signature Pages to Follow)
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Redbird Meadow

Title:

STATE OF TEXAS

COT]NTY OF MONTGOMERY

This instrument was acknowledged before me this I C,t 
h day of

2022,by S6Nr{ of Redbird Meadow
Texas limited liability company, on behalf of said limited liability company.

$

$

$

company
LLC,A

LLC, A

Notary Public, State ofTexas

NrCr APCt.TF-

(NOTARY SEAL)

{rcotr arowr
Lot.ry l0 ,l2tt222a!
ty Conrftl$bn E4irar

ky 16, 2Ot2

(0@24Et8.doq )

tt2tu5 t7

Executed by the Developer and the City to be effective on the Effective Date.

66\
€/
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CITY OF MONTGOMERY, TEXAS

ATTEST:

Title
lcr

STATE OF TEXAS

COUNTYOF MONTGOMERY

This instrument was acknowledged before me this I Oft day of More
2022, by Sara Countryman, Mayor, City of Montgomery, Texas, on behalf of suid C1&.

(NOTARY SEAL)

(00224Ett.docx )

la2tu5

$

$

$

@
NICOLA BROWE

tlolrry l0 rl29t2226l
ry Cofirnlrabn Erplras

r..y'16,2022

l8

Notary Public, Stale of Texas
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DGIIBIT"A"

METESAND BOUNDS

[See attached.]
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MichaelJ. and Judith L. xammerer
388.5 acres

Zachariah Landrum Survey, Abstract No. 22

STATE OF TEXAS

COUNTY OF MONTGOMERY 5

A MEfES & BOUNDS description of a certain 388.5 acre (16,923,690 square feet)tract of land situated in

the Zachariah Landrum Survey, Abstract No. 22, in MontSomery County, Texas, b€ing a portion of the
remainder of a called 454.2890 acre tract conveyed to Michael ,- Kammerer and spouse, Judith L.

Kammerer, by deed recorded in Clerk's File No- 9401426, Montgomery County Official Public Records of
Real Property; said 388.5 acre (16,923,690 square feet) tract of land being more particularly described

as follows with all bearings being based on the Texas Coordinate System, Central Zone, NAD 83, 2001

Adjustment:

THENCE, South 88'19'34' West, continuin8 along said south line of the remainder of said called

454.2890 acre tract and the north line of said called 251.95 acre tract, 2,414.45 feet to a fence post

found, being the southeast comer of a called 29.510 acre tract conveyed to Eco World construction LLC

by deed recorded in Clerk's File No. 20L7O754&-, Montgomery County Official Public Records;

THENCE, North 01'03'09" West, along the east line of said called 29.510 acre tract, 935.63 feet to a 1/2-
inch iron rod (with cap) found, bein8 the northeast comer of said called 29.510 acre trad, also beinS the
southeast comer of a called 18.285 acre tract conveyed to Cullan Morris Cotton and spouse, AnSela

carolyn cotton, by deed recorded in Clerk's File No. 2013186m, MontSomery county official Public

Records;

THENCE, North 01'18'35" west, along the east line of said called 18.285 acre tract, 538.33 feet to a 1/2-
inch iron rod (with cap) found;

THENCE, along the north line of said called 18.285 acre tract, the following two (21 courses and

distances:

South 85'44'07" west, 713.98 feet to a 5/8-inch iron rod (with cap stamped Manhard) set;

5

L.

2. South West, 788.25 feet to a mag nail in asphah set in the approximate centerline of
Spring Branch Road;

P\610.097 (ammerer Tract\OGSurveyint Servlces\Legal Description5\610.G)7 388-5 acres M&g 20210121.doc

cOItlMEl{CING at a 5/8-inch iron rod found on a south line of the remainder of said called 454.2890

acre tract, beinS the northwest comer of a called 49.956 acre tract conveyed to Scott T. Kammerer and

wife, Kimberly K. Kammerer, by deed recorded in Clerk's File No. 200G111859, Mont8omery County

Official Public Records of Real Property, also being the northeast corner of a called 251.96 acre tract
conveyed to steven L. Havens by deed recorded in Clerk's File No. 9403259, Montgomery County Official
Public Records of Real Property;

THENCE, South 88'19'34" West, along said south line ofthe remainder of said called 454.2890 acre tract
and the north line of said called 251.96 acre tract, a distance of 151.98 feet to a s/8-inch iron rod (with

cap) found, being the POI TOFSEcl t{lNG ofthe herein described tract;

THENCE, North 07"58'17" West, alonB said approximate centerline of SprinB Branch Road, 60.07 feet to
a m ag na il in asphalt set for a northwest corner of the remainder of sa id ca lled 454.2890 acre tract;
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Michaelr. and Judith L. Kammerer
388.5 acres

zachariah Landrum Survey, Abstract No.22

THENCE, North 84"52'41" East, along a north line of the remainder of said called 454.2890 acre tract, at
a distance of 53.58 feet passing a S/8-inch iron rod found for the southwest corner of a called 5.74 acre

tract conveyed to Ty Russell by deed recorded in Clerk's File No.2002-o2958q Montgomery county
Olthcial Pubfic Records of Real Property, in all a distance of 792.22feetlo a f-inch iron pipe found, being

the southeast corner of said called 5.74 acre tract, also being the southwest corner of a called 14.929

acre tract conveyed to Carl M. Wilson, Jr. by deed recorded in Clerk's File No. 2012019241, Montgomery
County Official Public Records;

IHENcE, North 85'44'07" East, continuinB along said north line of the remainder of said called 454.2890
acre tract and along the south line of said called 14.929 acre tract, 717.13 feet to a U2-inch iron rod
(with cap) found, being the southeast corner of said called 14.929 acre tract;

THENCE, North 07'47'11" West, along a west line of the remainder of said called 454.2890 acre tract,
1,165.09 feet to a 5/8-inch iron rod (with cap stamped Manhard) set, beinS the southwest corner of a
called 44.201 acre tract conveyed to Promocon USA l.IC by deed recorded in Clerk's File No.

2019m8141, Montgomery county official Public Records;

THENCE, North 86'39'25" East, along a north line of the remainder of said called 454.2890 acre tract and

the south line of said called 44.201 acre tract, 1,710.81 feet to a f-inch iron pipe found, b€ing the
southeast corner ofsaid called 44.201 acre tract;

THENcE, North 03"01'49" West, along a west line of the remainder ofsaid called 454.2890 acre tract and

the east line of said called /t4.201 acre tract, at a distance of 1,403.16 feet passinS a 5/8-inch iron rod

found for the northeast corner of said called rt4.201 acre tract, in all a distance of 1,436.78 feet to a mag

nail in asphalt set in the approximate centerline of Old Dobbin Road;

THENCE, along the approximate centerline of said Old Dobbin Road, the following three (3) courses and

distances:

North 63"02'55" East, 319.59 feet to a mag nail in asphalt set;

North 65"05'57" East, 303.42 feet to a mag nail in asphalt set;

3. North 62"20'21" Easi,242.77 feet to a mag nail in asphalt set in the approximate centerline of
old Plantersville Road;

THENcE, along said approximate centerline of old Plantersville Road, the following five (5) courses and

distances:

south 50'02'03" East, 484.20 feet to a mag nail in asphalt set;

South 49'34'13" East, 503.77 feet to a ma8 nail in asphalt set

South 49'43'52" East, 594.81 feet to a mag nail in asphalt set

1.

2.

1

2

3

P:\610.Gr7 lGmmerer Trad\oo-surveying services\Legal Descriptions\610.Gt7 388.5 acres M&B 2021012l.doc
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MichaelI. and Judith L. Kammerer
388.5 acres

Zachariah Landrum survey, Abstract No. 22

4.
the left;

South 49'49'14" East, 503.40 feet to a mag nail in asphalt set, being the beginning of a curve to

fiENCE, along said south right-of-way line of Womack Cemetery Road, the following six (6) courses and
distances:

1. South 71'44'11" West,497.65 feet to a 5/8-inch iron rod (with cap stamped Manhard) set, being
the northwest corner of said called 18.43 acre tract, also being the northeast corner of a called 8.0793
acre tract conveyed to SamuelScheler and Tanya Scheler, husband and wife, by deed recorded in Clerk's
File No. 20131q)439, Montgomery County Official Public Records;

2. South 71'58'44" West, along the north line of said called 8.0793 acre tract and the north line of
a called 9.434 acre tract conveyed to Micah D. Tomlinson and spouse, Diane Tomlinson, by deed
recorded in Clerk's File No. 2005-009M3, Montgomery County Official Public Records of Real Property,
493.64 feet to a 5/8-inch iron rod (with cap stamped Manhard) set on the north line of said called 9.434
acre tract;

3. South 75'35'39" West, along the north line of said called 9.434 acre tract and the north line of a
called 15.1045 acre tract conveyed to Lester W. Gallatin and Cynthia J. Gallatin, husband and wife, by
deed recorded in clerk's File No.2003-152894, Montgomery County Official Public Records of Real

Propeny, at a distance of 431.76 feet passing a s/8-inch iron rod found, in all a distance of 604.23 feet
to a 1/2-inch iron rod found, beint the northwest corner of said called 15.1045 acre tract;

P:\610.097 xammerer Tract\oGsurveving se.vices\Legal Description5\610.097 388.5 acres M&8 20210121.doc

5. Along said curve to the left in an easterly direction, with a radius of 1,540.00 feet, a central
angle of 70'15'24", an arc length of 1,888.37 feet, and a chord bearing of South 84'56'56' aasl,7,772.26
feet to a mag nail in asphalt set;

THENCE, South 03'(x)'07" East, along the east right-of-way line of Womack Cemetery Road, at a distance
of 898.45 feet passing a 5/8-inch iron rod found, being the southwest corner of a called 9.35 acre tract
conveyed to Donald Davis and Sharon Davis, by deed recorded in Clert's File No.2014059226,
MontSomery County Official Public Records, also being the northwest corner of a called 3.000 acre tract
(Tract Two) conveyed to Edward R. Lofton and wife, Marian Lofton, by deed recorded in Clerk's File No.
951322& Montgomery County Official Public Records of Real Property, at a distance of 1,138.56 feet
passing a 5/8-inch iron rod found, being the southwest comer of said called 3.000 acre tract (Tract Two),
also being the northwest corner of a called 3.d)0 acre tract conveyed to James Edward Thrower, lll and
Tanya Thrower, a manied couple, by deed recorded in Clerk's File No. 2018030495, Montgomery County
Official Public Records, at a distance of 1,398.43 feet passing a 5/8-inch iron rod found, beinB the
southwest corner of a called 7.544 acre tract (Tract Onel conveyed to Edward R. Lofton and wife, Marian
Lofton, by said deed recorded in Clerk's File No. 9513228, Montgomery County Official Public Records of
Real Property, also being the northwest comer of a 20 foot wide (called 0.595 acre) ingress/egress
easement (Tract Two) conveyed to David Solomon by deed recorded in Clerk's File No. 2020115162,
Montgomery County Official Public Records, in all a distance of 1,913.12 feet to a l/2-inch iron rod
found, being on the west line of a called 10.758 acre tract conveyed to Ford Hal Barar by deed recorded
in Clerk's File No. 2001-040245, Montgomery County Official Public Records of Real Property, also being
the northeast corner of a called 18.43 acre tract conveyed to Van Stovall and Jeanne Stovall by deed
recorded in Oerk's File No.99050272, Montgomery County Official Public Records of Real Property, also
being on the south rightrf-way line of Womack Cemetery Road;
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MichaelJ. and ludith L. (ammerer

388.5 acres
Zachariah Landrum Survey, Abstract No. 22

4. South 59'21'52" West, 55.10 feet to a U2-inch iron pipe found, being the north corner of a

called 2.22L acre tract conveyed to 11845 Womack Cemetery Road Joint Venture by deed recorded in
Clerk's File No.2018057058, Montgomery County Official Public Records;

5. South 35'03'4E" West, 625.59 feet to a l-inch iron pipe found, bein8 the southwest corner of
said called 2.22I a(Je ttad, being on the north line of said called 49.956 acre tract;

6. South 87'25'18" West, along the north line ofsaid called 49.956 acre tract, a distance of 512.09
fe€t to a s/8-inch iron rod (with cap) found;

THENCE, over and across the remainder of said called 454.2E90 acre tEct, the following three (3)
courses and distances:

1. North 00'05'49" East, 998.33 feet to a 5/8-inch iron rod (with cap) found;

2. South 87"23'22" West, 577.53 feet to a 5/8-inch iron rod (with caplfound;

3. South L2'L7'49" West, 1,028.95 feet to the POINT OF BEGINNING, CONTAINING 388.5 acres
(16,923,590 square feet) of land in Montgomery County, Texas, filed in the offices of Manhard
Consulting, Ltd. in The Woodlands, Texas.

Manhard Consultin& l-td.
2445 Technology Forest 8lvd, Suite 1200
The woodlands, Texas 7,381
(832) 823-22m
Texas Eard of Professionol Engineery &
Ldnd Surueyors Firm Reg. No- 10194379

Joel K. Nalley
Registered Professional Land Su

No. 6525
jnalley@manhard.com

12 Deeamber 2020

NAIIEY

9t.
T
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E)(I-IIBIT"B"

UTILITY AGREEMENT

THE STATE OF TEXAS

COUNTY OF MONTGOMERY

THIS AGREEMENT is made and mtered into as of the date herein last specified,
by and between the CITY OF MONTGOMERY, TEXAS (the "City"), a Type A general-
law municipality located in Montgomery County, Texas, and MONTGOMERY COUNTY
MUNICIPAL UTIUTY DISTRICT NO. 215, created as a body politic and corporate and a

governmental agency of the State of Texas organized under the provisiors of Article XVI,
Section 59 and Article III, Section 52 of the Texas Constitution, and Chapters 49 and ,
Texas Water Code, as amended (hereinafter, the term "District" (as defined herein)).

WITNESSETH:

WHEREAS, the Texas Commission on Environmental Qudity (the "TCEQ') by
order dated 202_ has granted the landowney's petition to create the
District within the corporate Iimits of the City, for the purposes of, among other things,
providing water distribution, wastewater collection and drainage, road and park facilities
(as more fully defined below, the "Facilities" ) to serve development occurring within the
corporate Iimits of the City situated within the boundaries of the District, by financing
and purchasing the Facilities; and

WHEREAS, the City by resolution dated . 202- has consented to the
creation of the proposed District (the "City Consent Resolution"); and

WHEREAS, under the authority of Chapter 791, Texas Govemment Code and
Section 552.014, Texas Local Govemment Code, the City and the District may enter into
an agreement under the terms of which the District will acquire for the benefit of, and for
ultimate conveyance to, the City, the Facilities needed to provide utility service and roads
to lands being developed within the District and the City; and

WHEREAS, the parties understand and agree that this Agteement does not
constitute, and shall not be construed as, an "allocation agreemenf' within the meaning
of Texas Water Code Section 54.016(f); and

s
s
s

WHEREA$ the City and the District have determined that they are authorized by
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the Constitution and laws of the State of Texas to enter into this Agreement and have
further determined that the terms, provisions and conditions hereof are mutually fair and
advantageous to each; NOW, TIIEREFORE;

For and in consideration of these premises and of the mutual promises,
obligations, covenants and benefirc herein contained, the District and the City contract
and agree as follows:

ARTICLE I
DEFINITIONS

The capitalize<l terms and phrases used in this Agreemmt shall have the meanings
as follows:

"Approving Bodies" shall mean the City, the TCEQ, the Attorney General of
Texas, the Comptroller of Public Accounts of Texas, the United States Department of
fustice and all other federal and state govemmental authorities having regulatory
jurisdiction and authority over the financin6, construction or operation of the Facilities
or the subject matter of this AgreemenL

"Bonds" shall mean the Distric(s bonds, notes or other evidences of indebtedness

issued from time to time for the purpose of financing the costs of acquirin& constructin&
purchasing, operating, repairing, improving or extending the Facilities, whether payable
from ad valorem taxes, tlte proceeds of one or more future bond issues or otherwise, and

induding any bonds, notes or similar obligatioru issued to refund such bonds.

"City Code" shall mean the Code of Ordinances adopted by the City, as amended
from time to time.

"City Manager" shall mean the City Manager of the City.

"Development Agreement" shall mean that certain Development Agreement,
dated 

- 

2U22, tp;wen the City and Redbird Meadow Development, LLC, a
Texas limited liability company, as may be amended from time to time.

"District" shall mean Montgomery County Municipd Utility District No. 215, a

body politic and corporate and a governmental agency of the State of Texas organizd
under the provisions of Article XVI, Section 59 and Article IlI, Section 52 of the Texas
ConstitutiorL and Chapters 49 and 54 Texas Water Code, as amended and which includes
within its boundaries approximately 388.5 acres of land described on Exhibit "A"

2

AGREEMENT
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attached hereto, and any land that is annexed to the District with the consent of the City.

"District Assets" shall mean (i) all rights, title and interests of the District in and to
the Facilities, (ii) any Bonds of the District which are authorized but have not been issued
by the District, (iii) all righS and powers of the District under any agreements or
commitments with any pellions or entities pertaining to the financing, construction or
operation of all or any portion of the Facilities and/or the operations of the District, and
(iv) all books, records, files, documents, permits, funds and other materials or property
of the District.

"District s Obligations" shall mean (i) all outstanding Bonds of the District, (ii) all
other debts, liabilities and obligations of the Diskict to or for the benefit of any persons
or entities relating to the financing, construction or operation of all or any portion of the
Facilities or the operations of the Distric! and (iii) all functions performed and services
rendered by the District, for and to the owners of property within the District and the
customers of the Facifities.

"Engineering Reports" shall rnean and refer to that certain Preliminary
Engineering Report prepared by the Engineers relating to the creation of the District and
describing the initial scope and extent of the Facilities and any additional engineering
reports prepared by the Engineers from time to time relating to the issuance of Bonds by
the District, copies of which shall be on file in the offices of the District.

"ESFC" means that amount of water or wastewater, as applicable, set by the City
that constitutes an Equivalent Single Family connectiory which amount may be changed
from time to time. At the time of this Agreement, an ESFC of water means 3fi) gallons
per day and an ESFC of wastewater means 200 gallons per day.

"Facilities" shall mean and indude Ore water distributioru sanitary sewer
collection, transportation and treatrrent, and stormwater collectiorL detention and
drainage systems, roads and improvements in aid thereof, park and recreational facilities
constucted or acquired or to be constructed or acquired by the District to serve lands
within and adFcmt to its boundaries, and all improvements, appurtenances, additions,
extensions, enlargements or betterments thereto, together with all contract rights,
permits, licenses, propertieg rights-of-way, easements, sites and other interests related
thereto, all as more fully described in the Engineering Reports.

"Parties" shall mean the City and the District, collectively.

3

"Engineers" shall mean LIA Engineering, consulting engineers, or its replacemen!
successor or assignee.
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"TCEQ/ shall mean the Texas Commission on Environmental Quality or its
successor agency of the State of Texas having iurisdiction over the District.

ARTICLE II
DESCRIPTION, DESIGN, FINANCING

AND CONSTRUCTION OF TI-TE FACILITIES

2.01. Facilities. The Facilities, as described in the Engineering Reports, shall be
designed and constructed in compliance with all applicable requirements and criteria of
the applicable Approving Bodies. All plans and specifications for the Facilities shall be
submitted tt tre City for approval prior to construction and advertising fur bids. The
plans and specifications shall be prepared in accordance with the applicable provision of
the City Code, as they may be amended from time to time. The District shall not be
requfued to design and construct the Facilities to requirements more stringent than the
City's requirements and criteria applicable to all design and construction within the
Ci{s jurisdictioq unless required by State or Federal regulation or code. The District
shall design, construct or extmd the Facilities to serve the District in such phases or stages
as the Distsict, in its sole discretion, fiom time to time may determine to be economically
feasible.

2.02. Water Distribution and Suoplv Facilities. The Gty shall provide the District
with its ultimate requirements for water production supply of 168,000 gpd to serve
approximately 560 ESFCs. The City shall desigp and construc! at the District's c ost, a \Z'
off-site waterline connecting to the Gty's existing 8" waterline, which shall be routed
generally as shown on Exhibit "8" attached hereto or such other route as is mutually
agreed upon by the Parties ("Water Line"). The Water Line will be constructed in public
right of way or easement and to the extent necessary the City will be responsible for
acquiring any n€cessary public right of way required for the construction of the Water
Line. The Water Line will be sized to serve the District to the ext€nt the Gty requires the
Water Line to be oversizd to serve land outside the District, the Parties agree to comply
with provisions of Section 2.07 below. The District shall have the right to review all bids
received for the construction of the Water Line, approve award of the construction
contract for the Water Line, and review and approve all pay estimates and change orders
related thereto. Funding of the Water Line by the District shall be in accordance with the
terms of the Development Agreement. The District will receive Impact Fee credit for
funding of the Water Line as derribed in Section 2.04 below. Timing of design and
construction of the Water Line by the City shall be in accordance with the terms of the
Development Agreement. In the event that the City does not timely commmce design
and/or construction of the Water Line in accordance with the Development Agreement,
the City aglees that the District may design and construct the Water Line to meet its
development needs and receive Lnpact Fee oedit for such costs as stated in Section 2.04

4
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below. The City will accept the Water Line for ownership and operation in accoldance
with the terms of this Agreement subject to a one.year maintenance bond to be

enforceable by the City from the contractor.

The Parties acknowledge that the City will need to construct additional water
supply facilities in order to serve the District at full build out, which is estimated to be

560 ESFCs or 168,0fi) gpd. By the expiration of twmty-four (24) months following the

date on which the District engineer notifies the City in writing that it requires additional
capacity to timely serve subsequent phases of the Distric! the City agrees to have
completed construction of the expansion of its water supply system to accommodate the
District's subsequent phases of development. The District's obligation to fund
expansions to the Cit;/s water supply system (other than the Water Line as described in
this Section 2.02) is limited to payment of Impact Fees paid in the same amount and same

manner as set out in this Agreement.

In the event that, at any time during the term of this Agreemen! the Ci!/s water
supply system does not have sufficient capacity to serve the Iand within the District as

necessitated by developmmt thereof, the District may elect to:

a. Advance funds as payment towards Impact Fees that would be due and payable

to the City for future developmmt in the District, which funds shall be used by the

City solely for funding the costs of constructing additional water supply facilities

necessary to serve zubsequmt phases of development in the District, and the City
would thereafter credit the District up to an amount equa! to the amount advanced

by the DistricB and/or

b. Construct additional water supply facilities based upon demand and usage and

sized appropriately to serve development within the District in accordance with
all regulatory requirements, and the City would thereafter credit the District for
the Impact Fees related to development in the DisEict that would otherwise be

due and payable to the City up to an amount equal to the costs of constructing the

additional water supply facilities.

2.(Xi. Wastewater Treahent Plant Facilitiet. The City shall provide the District
with its ultimate wastewater requirements ol 172,000 gpd to serve approximately 560

connections. The City agrees to design and construct an off-site force main to serve the
District as generally shown on Exhibit "8" attached hereto (the "Force Main"). The Force

Main shall be sized to serve the Districq if the City requires the Force Main to be oversized
to serve land outside the District, the Parties agree to comply with provisions of Section

2.07 below. The City will acquire any necessary right of way for construction of the Force

5
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Main. The City will be responsible for bidding the Force Main in accordance with
competitive bidding laws. The District shall have the right to review all bids received for
the corstruction of the Force Main, approve award of the conskuction contract for the
Force Main, and review and approve all pay estimates and change orders related thereto.
Funding of the Force Main by the DisEict shalt be in accordance with the terms of the
Development Agreement. Timing of design and construction of the Force Main by the
City shall be in accordance with the terms of the Development Agreement. In the event
that the City does not timely commence design and/or construction of the Force Main in
accordance with the Development Agreement, the City agrees that the District may
design and construct the Force Main to meet its development needs. The City will accept
the Force Main for ownership and operation in accordance with the terms of this
Agreement subject to a one-year maintenance bond to be enforceable by the City from
the contractor.

The Parties acknowledge that the City will need to construct additional
wastewater treatment facilities in order to serve the District at full build out. By the
expiration of twenty-four (24) months following the date on which the District mgineer
notifies the City in writing that the District requires such additional capacity to serve
subsequent phases of the District, the City agrees to have completed conskuction of the
expansion of its wastewater treatment system to accomrrrodate the Districf s subsequent
phases of developmenL The Distict's obligation to fund expansions to the Cit5/s
wastewater treatment facilities (other than the Force Main as described in this section
2.03) is limited to payment of Impact Fees paid in the same amount and same manner as
set out in this Agreement.

In the event that, at any time during the term of this Agreement, the City's
wastewater treatsnent system does not have sufficient capacity to serve the land within
the District as necessitated by development thereof, the District may elect to:

a. Advance funds as payment towards Impact Fees that would be due and payable
to the City for future development in the DisEict, which funds shall be used by the
City solely for funding the costs of consEucting additional wastewater treatment
facilities sufficient to serve subsequmt phases of development in the District The
City would thereafter credit the District for lnpact Fees up to an amount equet to
the amount advanced by the Districg and/or

b. Construct additional wastewater treatsnent facilities based upon demand and
usage and sized appropriately to serve development within the District in
accordance with all regulatory requirements, and the City would thereafter credit
the Dishict for the Impact Fees related to development in the District that would
otherwise be due and payable to the City up to an amount equal to tfte costs of

6
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constructing the additional wastewater treatment facilities.

2.04. lmpact Fees. The District agrees to pay imPact fees for water supply
facilities and wastewater treatment facilities ("Impact Fees") in the amount as stated in
the City's current adopted Irrpact Fees, or as may be amended from time to time. The

District will be assessed and pay Impact Fees at the time of the Ci{s approval of the final
plat for each section based on the number of connections in such plat. The Water Line is

a regional facility and is induded in the City CIP. The District will receive Impact Fee

credit for the amount expended and paid to the City for the Water Line. The District will
receive credit upon final platting until such costs are reimbursed in fuIl.

2.05. Letter of Assurance and Issuance of snments of Capacitv bv the District.

The City agrees that, ftom time to time, the City shall, upon reasonable request, issue a

letter of assurance to the District upon rearionable request of the District that the City has

capacity in its wastewater treatment plant and/or has sufficient water supply b s€rve

the District.

2.06. Road Facilities. The District shall be authorized to construct such roads as

are authorized by applicable law and approved by the City in accordance with this
Agreement The public road Facilities will be conveyed to the City upon 6nal completion
and subject to final acceptance by the City.

2.A7. Ottersiztn} If the City requires portiors of the Facilities to be constructed
to a size larger than would be required pursuant to the City Code to serve the District,
the City will pay or cause to be paid the jncremental costs to construct such excess

capacity in accordance with state law. Prior to award of any contract in which over-sized
facilities will be built the District will present the City with the bids and bid tabulations,
and the City and the District must agree to the incremental costs based on such bid or the

District is not required to oversize the Facilities. The City will pay its Pro rata share of
the oversized facilities upon award of the construction contract for such facilities.

2.08 Drainase Facilities. The District will submit a drainage study to the City
prior to approval of construction plans. All drainage and detention Facilities must be

designed and constructed in accordance with the City Code and any applicable
Montgomery County standards. The City agrees to allow culverts along public roads to

serve as detention facilities. All onsite storm sewer systems will be designated as public
facilities and accepted by the City upon completion. Any detention ponds will not be

accepted by the City but owned and maintained by the District and/ or a property owners
association.

2.O9 Parks and Recreational Facilities. The District shall design and construct all
park and recreational facilities to serve the District in accordance with the City Code and

7
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any applicable Montgomery County standards. Any park and recreational facilities will
not be accepted by the City but owned and maintained by the District and/or a property
owners association-

2.10 Minor Modifications. Minor modifications to the District's utility plan are
authorized under this Agreement upon review and approval of the City Adminiskator,
or its designee, and no amendment to this Agreement is required. A minor modification
would include, but is not limited to, an adFstment or relocation of public utility
iffiastructure iI approved by the City Administrator or its designee; or any modification
that is an elaboratiorl refinement or clarification o{ this Agreement and deemed to be a
minor modification by the City Administrator.

ARTICLE III
OWNERSHIP, OPERATION AND MAINTENANCE OF FACIIJTIES

3.01. Ownership by the City. As constmction of each phase of the Facilities is
completed and becomes operational, the District shall convey the same to the City, free
and clear of all encumbrances-

3.02. Operation by the Citv. As construction of each phase of the Facilities is
completed, representatives of the City shall inspect the same an4 if the Gty finds that
the same has been completed in accordance with the approved plans and specifications,
the City will accept the same, whereupon such portion of the Facilities shall be operated
and maintained by the City at its sole expense as provided herein In the evmt that the
Facilities have not been completed in accordance with the approved plans and
specfications the City will immediately advise the District in what mannet the
infrastructure does not comply, and the District shall inmediately correct the same;
whereupon the City shall again inspect the Facilities and accept the same if the defects
have been corrected. During the term of this Agre€ment, the City will operate the
Facilities and provide retail water and sanitary sewer service to all users within the
District without discrimination. The City shall at all times maintain the Facilities or cause
the same to be maintaine4 in good condition and working order and will operate the
same, or cause the same to be operated, in an efficient and economical manner at a
reasonable cost and in accordance with sound business principles in operating and
maintaining the Facilities, and the City will comply with all contractual provisions and
agreements entered into by it and with all valid rules, regulations, directions or orders by
any governmental administrative or judicial body promulgating the same.

3.03. Rates and Meters. The City shall bill and collect fees from District customers
of the water and wastewater system and shall from time to time fix such rates and charges
for such customers of the system as the City, in its sole discretiorS determines are
necessary; provided that the rates and charges for services afforded by the system will be

8
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3.(X. Tap Fees / Corurection Charges. Notwithstanding anything in the City
Code to the contrary, the City will impose a charge for tap fees or connections to the water
and wastewater system at a rate to be determined from time to time by the City, provided
the charge is equal to the sums charged other City users for comparable connections, and
the connection charges shall belong exclusively to the City.

ARTICLE IV
FINANCING OF FACILITIES

4.07 Authoritv of District to e Bonds. The District shall have the authority
to issue, sell and deliver Bonds from time to time, as deemed necessary and appropriate
by the Board of Directors of the District, for the purposes, in such form and marurer and
as permitted or provided by federal law and the general laws of the State of Texas'

At least thirty (30) days before the issuance of bonds, except refunding bonds, the
District's financial advisor shall certify in writing that bonds are being issued within the
existing economic feasibility guidelines established by the TCEQ (if applicable) and

whether or not the District bonds have been approved by the TCEQ, if applicable. The
report, provided to the City Manager, should also state the following

. The amount of bonds being proposed for issuance,

. The projects to be funded by such bonds,

. The proposed debt sergice tax rate after issuance of the bonds.

Within thirty (30) days after the District closes the sale of a series of bonds, the District
shall deliver to the Gty Marnger a copy of the final official statement for such series of
bonds as well as any additional inlormation requested by the City and provide the City
with a complete tranrript of bond proceedings within sixty (60) days alter the date the

bonds are delivered.

equal and uniform to those charged other similar classifications of users in the City. All
water and wastewater revenues from the District customers shall belong exclusively to
the City. The City shall be responsible for providing and installing any necessary meters
for the individual customers.

4.(D Puroose for Bonds and Use of Bond Proceeds. The District will issue Bonds

only for the purpose of purchasing and constmcting or otherwise acquiring Facilities or
parts thereof, and to make any and all necessary purchases, construction, improvements,

extensions, additions, and repairs thereto, and purchase or acquire all necessary land,
right-of-way, easements, sites, equiPment, buildings, plants, structures, and facilities
therefor within or without the boundaries of the Diskict, and providing for developer

9
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interest and for any necessary capitalized interest and costs of issuance.

4.03 Bond Provisions. The Distict's Bonds shall expressly provide that the
District reserves the right to redeem the Bonds on any interest-Payment date subsequent
to the tmth anniversary of the date of issuance without premium and will be sold only
after the taking of public bid therefore. None of such Bonds, other than refunding Bonds,
will be sold for less than 95% of par; provided that the net effective interest rate on Bonds

so sold, taking into account any discount or premium as well as the interest rate borne by
such Bonds, will not exceed two percent above the highest average interest rate reported
by the Daily Bond Buyer in its weekly "20 Bond Index" during the one'month period next
preceding the date notice of the sale of such Bonds is grven, and that bids for the Bonds

will be received not more than forty-five days after notice of sale of the Bonds is given.

The Bonds shall not have a maturity of more than twenty-five years and shall not provide
for more than twenty-four months of caPitalized interest.

4.M. Bonds as Obligation of DisEicL Unless and until the City shall dissolve Ore

District and assume the properties, assets, obligations and liatdlities of the District, the
Bonds of the Distric! as to both principal and interes! shall be and remain obligations
solely of the District and shall never be deemed or construed to be obligations or
indebrtedness of the City; the Bonds shall not contain a pledge of any revenues of the
Facilities.

4.05. Construction Third Parties. From time to timg the District may enter
into one or more agreements, (hereinafter, "Developmmt Financing Agreement") with
landowners or developers of property located within or in the vicinity of the District
whereby such landowners or developers will undertake, on behalf of the District, to pre-

finance and preronstruct, in one or more phases, all or any portion of the Facilities.

Under the terms of each Development Financing Agreement, the landowners or
developers will be obligated to finance and construct the Facilities in the manner which
would be requfued by law if such work were being performed by &e District. Each

Developmmt Financing Agreement will provide for the purchase of the Facilities from
the landowners or developers using the proceeds of one or more issues of Bonds, as

otherwise permitted by law and the applicable rules, regulations and guidelines of the
applicable Approving Bodies.

ARTICLE V
DISSOLIJ"TION OF T}IE DISTRJCT

5.01 Dissolution of District Prior to Retirement of Bonded btedness. The
City and the District recognize that, as provided in the Laws of the State ofTexas, the City
has the right to dissolve the District and to acquire the Districfs Assets and assume the

10
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District's Obligations. Notwithstanding the foregoing, the City agrees that it will not
dissolve the District until the following conditions have been met

1. At least 90% of the Facilities to serve all the developable acreage at full
development has been constructed. Developable acreage menns the total
acreage in the District less acreage associated with land uses for roads,
utility easements, drainage easements, levee easements, lakes, creeks,
rivers, fire facilities, and open space; and

2. The developer of the District has been reimbursed by the District to the
miximum extent permitted by the rules of the TCEQ or the City assumes
any obligation for such reimbursement of the DisEict under such rules.

Upon dissolution of the District, the City shall acquire the District's Assets and
shall assume the District's Obligations. If requested by the District, the City shall afford
the District the opportunity to discharge any remaining Distric(s Obligations pursuant
to any existing Development Financing Agreements of the District, by either (i)
authorizing the District to sell its Bonds before or during a transition period prior to the
effective date of dissolution as established by the City, or (ii) ptrsuant to t ocal
Govemrnent Code Section 43.080, as amended issuing and selling bonds of the City in at
least the amount necessary to discharge the District's Obligations, including those under
any Development Financing Agreements.

5.02. Transition upon Dissolution. ln the event all required findings and
procedures for the annexation and dissolution of the District have been duly, properly
and finally made and satisfied by the City, and unless otherwise mutually agreed by the
City and the District pursuant to then existing law, the District agrees that its officers,
agents and representatives shall be directed to cooperate with the City in any and all
resPects reasonably necessary to facilitate the rlissolution of the District and the transfer
of the District's Assets to, and the assumption oI the District's Obligations by, the City.

ARTICLEVI
REMEDIES IN EVENT OF DEFAI]LT

The parties hereto expressly recognize and acknowledge that a breach of this
Agreement by either party may cause damage to the nonbreaching party for which there
will not be an adequate remedy at law. Accotdingly, in addition to all the rights and
remedies provided by the laws of the State of Texas, in the event of a breach hereof by
either party, the other party shall be entitled but not limited to the equitable remedy of
specific performance or a writ of mandamus to compel any necessatry action by the
breaching party. In the event that a party seeks a remedy as provided in this Article or
any monetary damages as otherwise provided in this Agreemen! the breaching party

11
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shall be required to pay for the non-breaching party's aftorneys fees and court costs.

ARTICLE VII
MISCELLANEOUS PROVISIONS

7.01. Force Maieure. In the event either party is rendered unable, wholly or in
part, by force maieure to carry out any of its obligations under this Agreement, then the
obligations of such patY, to the extent affected by such force majeure and to the extent
that due diligence is being used to resume performance at the earliest practicable time,
shall be suspended during the continuance of any inability so caused, to the extent
provided, but for no longer period. As soon as reasonably possible after the occurrence
of the force majeure relied uporv the party whose conkactual obligatiors are affected
thereby shall give notice and the full particulars of such force majeure to the other party.
Such cause, as far as possible, shall be remedied with all reasonable diligence.

7.02. Aporovals and Coruents. Approvals or consents required or Permitted to
be given under this Agreement shall be evidenced by an ordinance, resolution or order
adopted by the governing body of the appropriate party or by a certificate executed by a
person, firm or entity previously authorized to give such approval or consent on behalf
of the party. Approvals and consents shall be effective without regard to whether given
before or after the time required for giving such approvals or consents.

7.03, &SCqjA4-I!9tiee. Unless otherwise provided in this Agreement, any
notice to be given under this Agreernent shall be given in writing and may be given eithet
by depositing the notice in the United States mail postpaid, registered or certified mail,
with retum receipt requested; delivering the notice to an officer of such party; or sending
the notice by prepaid telegram, when appropriate. Notice deposited by mail in the
foregoing manner shall be effective the day after the day on which it is deposited. Notice
given in any other manner shall be effective only when received by the party to be
notified. For the purposes of notice, the addresses of the parties shall be as follows:

If to the City, to:

City of Montgomery, Texas
101 Old Plantersville Road
Montgomery, TX 2535
Attention: City Manager

With a copy to City attomey:

fohnson Petrov LLP
2929 Allen Patkway, Suite 3150

72
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Houston, TX 77019

Attn: Alan P. PeEov

If to the District, to:

Montgomery County Municipal Utility District No. 215
c/o Allen Boone Humphries Robinson LLP
3200 Southwest Freeway, Suite 2600
}Iortston, Texas 77027
Attn: Annette Stephens

7.M. Assignability. This Agreement may not be assigned by either except upon
written consent of the other party

7.05. No Additional Waiver Impfied. The failure of either party to insist upon
performance of any provision of this Agreement shall not be construed as a waiver of the
future performance of such provision by the other parly.

7.06. Resen'ation of Rishts. AI rights, powers, privileges and authority o( the
parties hereto not restricted or affected by the express terms and provisions hereof are
reserved by the parties and, from time to time, may be exercised and enforced by the
parties.

7.07. Parties in Interest. This Agreement shall be for the sole and exclusive benefit
of the parties hereto and shall not be construed to confer any rights upon any third
parties.

7.08. Merger. This Agreement embodies the entire understanding between the
parties and there are no representations, wartanties or agreements between the parties
covering the subject matter of this Agreement other than the Consent Resolution between
the City and the District. If any provisions of the Consent Resolution appear to be
inconsistent or in conflict with the provisions of this Agreemmt, then the provisions
contained in this Ageement shall be interpreted in a way which is consistent with the
Consent Resolution.

7.09. Captions. The captions of each section of this Agreement are inserted solely
for convenience and shall never be given effect in construing the duties, obligations or
Iiabilities of the parties hereto or any provisions hereof, or in ascertaining the intent of

13

The parties shall have the right from time to time to change their respective
addresses by giving at least fifteen (15) days' writtm notice of such change to the other
party.
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either party, wi& respect to the provisions hereof.

- - 7'\o. Interpretations.-This Agreemmt and the terms and provisions hereof shalr
be liberally construed to effectuate the purposes set forth herein and to sustain thevalidity of this Agreement

7'11' SeverabilitJt If any provision of this Agreement or the apprication thereof
to any person or circumstances is everjudicia y decrared invali4 su"r, prori"i"" .r,rui"
deem:d. sev;red from this Agreement and the rlmaining portions of this Agreement shall
remain in effect.

7:17' 
- 
Tetm 4gj Effect rhis Agreemmt shal remain in effect until the earrier to

occur of (i) the dissolution of the District by the city or (ii) the 
"*pi.uuo" 

J ,r,irtyliol
years from the date hereof.

IEXECUTTON PAGES FOLLOW.I
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IN MTNESS WHEREOF, the parties
multiple copies, each of equal dignity, on this

ATTEST/SEAL:

City Secretary

* oA

herqto have executed this Agreement in
lOfravof ltag zgn-

TFIE CITY OF MONTGOMERY, TEXAS

o
o

* !
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MONTGOMERY COI,'Nry MUNICIPAL
UTIUTY DISTRICT NO. 215

President, Board of Directors
By

ATTEST:

By,

Secretary, goard of Direcbrs

(SEAL)
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EXHIBIT"C"

LNILITY EXHIBIT

[See attached.]
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EXHIBIT "D"

PROITOSED MA]OR THOROUGHFARE PT/.N

[See attached.]
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EXHIBIT "E"

ANNEXATION TRACT

[See attached.l
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CITY OF MONTGOMERY
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EXHIBIT "F"

PI{ASINGPLAN

[See attached.]
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Draft Dated 5/8/23 

{00232062.docx } 

Redbird Meadow DA Strikeout for Amendment  111023961090202 

FIRST AMENDMENT TO DEVELOPMENT AGREEMENT BETWEEN  
THE CITY OF MONTGOMERY, TEXAS AND 

REDBIRD MEADOW DEVELOPMENT, LLC 

 
This FIRST AMENDMENT DEVELOPMENT AGREEMENT (the "Agreement") is 

entered into between REDBIRD MEADOW DEVELOPMENT, LLC, a Texas limited 
liability company, its successors or assigns ("Developer"), and THE CITY OF 
MONTGOMERY, TEXAS ("City") to be effective on the date on ________, 2023 (the 
“Effective Date”).  

RECITALS 
 

The Developer and City have entered into the Development Agreement dated May 10, 
2022, to provide for the orderly, safe and healthful development of the Tract.  The Parties 
desire to enter into this Amendment in order to modify certain development obligations. 

AGREEMENT 

NOW THEREFORE, in consideration of the mutual promises, obligations, and 
benefits contained herein as well as other good and valuable consideration, the sufficiency of 
which is acknowledged by the parties, the City and Developer agree as follows:  

1. Article I is amended to add the following Exhibits: 

a. Exhibit F, Proposed Phasing Plan, is amended in the proposed phasing 
plan attached hereto as Exhibit F-1.   

1.b.Exhibit G, Road Widths. 

 
2. Article II is amended throughout (as to references to 560 ultimate connections), to 

state that the Tract will be developed in phases to serve a maximum number of 
682 connections.   

 
3. Article II is amended throughout (as to references to ultimate capacity) to state 

that ultimate requirements for water capacity will be approximately 204,600 gpd 
and ultimate requirements for sewage capacity will be approximately 136,400 gpd. 
  

4. Article II, Section 2.2(a), Road Improvements, General is amended to add the 
following sentence: 

Unless otherwise agreed to by the Parties, Developer shall construct a street from 
Spring Branch Road to Old Plantersville Road simultaneously with the start of 
construction of utilities and paving for Phase III of the development. This street 
will have a 60' right-of-way with a 36' wide curb and gutter street. Parties further 
agree that Minor Residential Streets (as defined in the City subdvision ordinances) 

Formatted: Left:  1.17", Right:  1.15", Top:  0.93", Bottom: 
0.19"

Formatted

Formatted: Line spacing:  single

Formatted: Line spacing:  single
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within the development  shall be constructed as a variance from such subdivision 
ordinances as follows and as shown on Exhibit G:  

 

Minor Residential Streets: 

1) Minimum Pavement Width – 24' 

2) Right of Way Width – 50'. 

 

5. Article II, Section 2.4, Parks and Recreational Facilities, is amended to add the 
following sentence: 

“The Developer shall construct a multi-use trail along Old Plantersville Road in 
conjunction with the paving improvements along Old Plantersville Road and in 
accordance with its proposed Phasing Plan.  Subdivision monumentation and 
landscaping will also coincide with paving improvements in accordance with 
Developer’s proposed Phasing Plan as shown on Exhibit F-1. The 
amenity/recreation center will be constructed in accordance with Developer’s 
obligations to its builders which generally will begin with home construction in 
Phase IB.”   

5.6.Article II, Section 2.5.  Development Regulations, is amended to add the following 
sentence: 

“As a variance from City Code, Parties agree that the minimum side yard set back 
requirements between adjacent lots shall be reduced to five (5) feet setback on 
each  property line and there shall be no appurtenances, equipment, accessories, 
fixtures, appendages, extras, additions, etc. located within the side yard set back 
area.” Except as specifically amended in this Amendment, the Agreement shall 
remain in full force and effect in accordance with its original terms and conditions.  
In the event of a conflict, the terms of this Amendment shall control. 

(Signature Pages to Follow) 
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Executed by the Developer and the City to be effective on the Effective Date. 
 
 

Redbird Meadow Development, LLC, a 
Texas limited liability company 

By: _____________________________  
Name:   _________________________  
Title:    __________________________  

 

 

STATE OF TEXAS   § 
     § 
COUNTY OF MONTGOMERY § 
 

This instrument was acknowledged before me this _______ day of _____________, 
2023, by ______________, ________________ of Redbird Meadow Development, LLC, a 
Texas limited liability company, on behalf of said limited liability company. 

 

 

 

      
Notary Public, State of Texas 

 

(NOTARY SEAL) 
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CITY OF MONTGOMERY, TEXAS  
 
 
 ________________________________ 

       Byron Sanford, Mayor 

ATTEST: 

 

       
Title:_______________________________ 

 

STATE OF TEXAS   § 
     § 
COUNTY OF MONTGOMERY § 
 

This instrument was acknowledged before me this _______ day of _____________, 
2023, by Byron Sanford, Mayor, City of Montgomery, Texas, on behalf of said City. 

 

      
Notary Public, State of Texas 

 

(NOTARY SEAL)
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EXHIBIT “F-1” 
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Draft Dated 5/8/23 
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1118419 

Development Agreement for Redbird Ranch 
City Council Workshop (7/24/23) 

 
Summary of Ask in Amendment: 

1. Increase of 122 lots (17.8%) in overall lot count 
2. Variance to 5’ setbacks between adjacent lots 

 

City Benefits in Original 
Development Agreement 

 

City Benefits in Development 
Agreement in Proposed Amendment 

1.  Developer funds water trunk line and      
     force main- conveyed to City 

1.  No change 

2. Developer funded internal water,     
    sewer, drainage lines 

2. No change 

3. Developer funded roads  3. No change 

4. City receives water/sewer revenues 
 

4. No change; increased water and sewer 
revenues to City 

5. City receives impact fees at time of 
    platting 

5. No change 

6. District to pay for maintenance of non- 
    standard road improvements 

6. No change 

7.  560 ultimate connections 

• Resulting in estimated $325,000,000 in 
ultimate value on City tax rolls 

     •  Resulting in $1.3 to $1,540,000 
estimated annually in city tax revenues  

7. 682 ultimate connections 

• Resulting in estimated $425,000,000 
in ultimate value on City tax rolls 

•  Resulting in estimated $1,772,000 
annually to City in  tax revenues  

8. Develop 75 acres of parks,   open space 
and trails 

8. Develop over 124 acres of parks, open  
    space, and trails 

9. Maximum of 47% of the platted lots would 
be a minimum of 60 feet wide and 8,400 sq. 
feet  
•    (47% of lots are 60’; 31.4% are 85’s and 

21.2% of lots are 110s) 

 

9. Proposed average lot size of 70  
    feet x 140’. 

• proposing  fewer lots to be smaller 
60s:  34% of lots to be 60’; balance 
would be 70s’ and 80s’);  

• builder market has moved away 
from estate  lots (110s replaced with 
more 70s and 80s) 

10. No variance request from 10’ side lot    
      Setback 
Limited amenity package due to larger lots 
 

10. Variance request to minimum 5’   
      side lot setback 

• Home sizes from 2500 sf to 5000 sf 

• Setbacks consistent with all major 
communities in Montgomery 
County including the Woodlands 
and Woodforest 

11. Road widths in accordance with City  
      Code 

11. Variance requested for minor   
       residential streets at a width of 24’ 
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Additional Proposed Benefits 
 

1. Recreation and amenity center, pocket parks/pickleball (proposed timing 
consistent with construction of Phase IB of construction) 

 
2. Developer funded multi-use path along Old Plantersville Road (Proposed 
 timing of construction with first phase of construction) 
 

3. Water Plant site dedicated to City, if needed, at no cost to City 
 
4. Monumentation for subdivision/City 
 
5. Additional annual revenue to school district of $5.6 mm based on ultimate 
projected values and $1.7 mm annual revenue to County 
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FIRST AMENDMENT TO DEVELOPMENT AGREEMENT BETWEEN  

THE CITY OF MONTGOMERY, TEXAS AND 

REDBIRD MEADOW DEVELOPMENT, LLC 

 

This FIRST AMENDMENT DEVELOPMENT AGREEMENT (the "Agreement") is 

entered into between REDBIRD MEADOW DEVELOPMENT, LLC, a Texas limited 

liability company, its successors or assigns ("Developer"), and THE CITY OF 

MONTGOMERY, TEXAS ("City") to be effective on the date on ________, 2023 (the 

“Effective Date”).  

RECITALS 

 

The Developer and City have entered into the Development Agreement dated May 10, 

2022, to provide for the orderly, safe and healthful development of the Tract.  The Parties 

desire to enter into this Amendment in order to modify certain development obligations. 

AGREEMENT 

NOW THEREFORE, in consideration of the mutual promises, obligations, and 

benefits contained herein as well as other good and valuable consideration, the sufficiency of 

which is acknowledged by the parties, the City and Developer agree as follows:  

1. Article I is amended to add the following Exhibits: 

a. Exhibit F, Proposed Phasing Plan, is amended in the proposed phasing 

plan attached hereto as Exhibit F-1.   

b. Exhibit G, Road Widths. 

 

2. Article II is amended throughout (as to references to 560 ultimate connections), to 

state that the Tract will be developed in phases to serve a maximum number of 

682 connections.   

 

3. Article II is amended throughout (as to references to ultimate capacity) to state 

that ultimate requirements for water capacity will be approximately 204,600 gpd 

and ultimate requirements for sewage capacity will be approximately 136,400 gpd. 

  

4. Article II, Section 2.2(a), Road Improvements, General is amended to add the 

following sentence: 

Unless otherwise agreed to by the Parties, Developer shall construct a street from 

Spring Branch Road to Old Plantersville Road simultaneously with the start of 

construction of utilities and paving for Phase III of the development. This street 

will have a 60' right-of-way with a 36' wide curb and gutter street. Parties further 

agree that Minor Residential Streets (as defined in the City subdvision ordinances) 
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within the development  shall be constructed as a variance from such subdivision 

ordinances as follows and as shown on Exhibit G:  

 

Minor Residential Streets: 

1) Minimum Pavement Width – 24' 

2) Right of Way Width – 50'. 

 

5. Article II, Section 2.4, Parks and Recreational Facilities, is amended to add the 

following sentence: 

“The Developer shall construct a multi-use trail along Old Plantersville Road in 

conjunction with the paving improvements along Old Plantersville Road and in 

accordance with its proposed Phasing Plan.  Subdivision monumentation and 

landscaping will also coincide with paving improvements in accordance with 

Developer’s proposed Phasing Plan as shown on Exhibit F-1. The 

amenity/recreation center will be constructed in accordance with Developer’s 

obligations to its builders which generally will begin with home construction in 

Phase IB.”   

6. Article II, Section 2.5.  Development Regulations, is amended to add the following 

sentence: 

“As a variance from City Code, Parties agree that the minimum side yard set back 

requirements between adjacent lots shall be reduced to five (5) feet setback on 

each  property line and there shall be no appurtenances, equipment, accessories, 

fixtures, appendages, extras, additions, etc. located within the side yard set back 

area.” Except as specifically amended in this Amendment, the Agreement shall 

remain in full force and effect in accordance with its original terms and conditions.  

In the event of a conflict, the terms of this Amendment shall control. 

(Signature Pages to Follow) 
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Executed by the Developer and the City to be effective on the Effective Date. 

 

 

Redbird Meadow Development, LLC, a 

Texas limited liability company 

By: _____________________________  

Name:   _________________________  

Title:    __________________________  

 

 

STATE OF TEXAS   § 

     § 

COUNTY OF MONTGOMERY § 

 

This instrument was acknowledged before me this _______ day of _____________, 

2023, by ______________, ________________ of Redbird Meadow Development, LLC, a 

Texas limited liability company, on behalf of said limited liability company. 

 

 

 

      

Notary Public, State of Texas 

 

(NOTARY SEAL) 
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CITY OF MONTGOMERY, TEXAS  

 

 

 ________________________________ 

       Byron Sanford, Mayor 

ATTEST: 

 

       

Title:_______________________________ 

 

STATE OF TEXAS   § 

     § 

COUNTY OF MONTGOMERY § 

 

This instrument was acknowledged before me this _______ day of _____________, 

2023, by Byron Sanford, Mayor, City of Montgomery, Texas, on behalf of said City. 

 

      

Notary Public, State of Texas 

 

(NOTARY SEAL)
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EXHIBIT “F-1” 
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REDBIRD MEADOWS
HARDCOPY

LJA Engineering, Inc.

3600 W Sam Houston Parkway S               Phone  713.953.5200
Suite 600                                                          Fax  713.953.5026
Houston, Texas  77042                                            FRN - F-1386

N
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LEGEND
LOCAL RESIDENTIAL (50' R.O.W.) W/24' WIDE CURB & GUTTER

INTERIOR MINOR COLLECT (60' R.O.W.) W/28' WIDE CURB & GUTTER

MTP MINOR COLLECTOR (60' R.O.W.) W/36' WIDE CURB & GUTTER

LOCAL RESIDENTIAL (50' R.O.W.) W/28' WIDE CURB & GUTTER

LJA Engineering, Inc.

3600 W Sam Houston Parkway S,              Phone  713.953.5200
Suite 600                                                          Fax  713.953.5026
Houston, Texas  77042                                            FRN - F-1386

EXHIBIT G
ROAD WIDTHS
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