
 PLANNING COMMISSION 
REGULAR HYBRID MEETING AGENDA 

 

Wednesday, February 22, 2023 at 6:00 PM 

PLANNING COMMISSIONERS LOCATION 
Chair: Daniel Hubbell Mercer Island City Hall and via Zoom 
Vice Chair: Michael Murphy 9611 SE 36th Street | Mercer Island, WA 98040 
Commissioners: Kate Akyuz, Carolyn Boatsman (206) 275-7706 | www.mercerisland.gov 
Michael Curry, Victor Raisys, and Adam Ragheb  
 

We strive to create an inclusive and accessible experience. Those requiring accommodation for  
Planning Commission meetings should notify the Deputy City Clerk’s Office 3 days prior to the meeting at 

(206) 275-7791 or by emailing deborah.estrada@mercerisland.gov. 
 

Registering to Speak: Individuals wishing to speak live during Appearances, must register with the Deputy City 
Clerk by 4pm on the day of the Planning Commission meeting. Register at (206) 275-7791 or email 
deborah.estrada@mercerisland.gov. Each speaker will be allowed three (3) minutes to speak.  

Please reference “Appearances” on your correspondence and state if you would like to speak in person at City Hall 
or remotely using Zoom. If providing comments using Zoom, staff will permit temporary video access when it is 
your turn to speak. Please activate the video option on your phone or computer, ensure your room is well lit, and 
kindly ensure that your background is appropriate for all audience ages. Screen sharing will not be permitted, but 
documents may be emailed to planning.commission@mercergov.org. 

Join by Telephone at 6:00 pm: To listen to the meeting via telephone, please call 253.215.8782 and enter Webinar 
ID 894 9151 7378.  

Join by Internet at 6:00 pm: To observe the meeting via your computer, follow these steps:  
1) Click this Link  
2) If the Zoom app is not installed on your computer, you will be prompted to download it.  
3) If prompted for Meeting ID, enter 894 9151 7378. 

Join in person at 6:00 pm: Mercer Island City Hall, Council Chambers - 9611 SE 36th Street 

CALL TO ORDER & ROLL CALL, 6 PM 

PUBLIC APPEARANCES 
This is the opportunity for anyone to speak to the Commission about issues of concern.   

REGULAR BUSINESS 

1. Planning Commission Meeting Minutes 
Recommended Action: Approve the minutes of the January 25, 2023 Meeting.  

2. ZTR22-001: Add Schools as Allowed Use in Business Zone 
 

3. ZTR23-001: Allow SCUP for Review of Marina and Swim Facilities 

OTHER BUSINESS 

4. Deputy Director's Report 

5. Planned Absences for Future Meetings 

6. Next Scheduled Meeting – March 22, 2023 

ADJOURNMENT 
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PLANNING COMMISSION 
SPECIAL HYBRID MEETING MINUTES 
Wednesday, January 25, 2023 

 

 

CALL TO ORDER 

The Planning Commission was called to order by Chair Hubbell at 6:04 pm. 
 
PRESENT 

Chair Daniel Hubbell, Commissioners Kate Akyuz, Carolyn Boatsman, Victor Raisys, and Adam Ragheb were present in 
the Council Chambers. 

Vice Chair Michael Murphy and Commissioner Michael Curry participated remotely. 
 
STAFF PRESENT 

Council Chambers: Adam Zack, Senior Planner and Deborah Estrada, Deputy City Clerk 
 
PUBLIC APPEARANCES – There were no public appearances. 
 
REGULAR BUSINESS 

1. Approve the November 9 and December 14, 2022, Meeting Minutes  
 

A motion was made by Raisys; seconded by Akyuz to:  
Approve the minutes of the November 9, 2022, meeting. 
Approved 7-0 

 
A motion was made by Raisys; seconded by Boatsman to:  
Approve the minutes of the December 14, 2022, meeting. 
Approved 7-0 

 
2. Capital Facilities Element and Utilities Element (Second Reading) 

 
Senior Planner Adam Zack reviewed the Capital Facilities Element and Utilities Element with the commissioners 
and requested feedback. The commission provided policy feedback. 
 

A motion was made by Boatsman; seconded by Akyuz to: 
Propose a new policy 4.3 – consider implementation of programs and project to reduce nonpoint source 
pollution from existing development. 
Approved 6-1, with Curry voting against. 

 
Capital Facilities Element, Policy 4.2 Amended as follows: 
 The City should pProvide affordable and equitable access to public services to all communities, especially the 

historically underserved. 
 
Capital Facilities Element, Page 2, Paragraph 2 (see staff memo): 

The Planning Commission considered whether to delete this paragraph.  The Commission agreed by consensus 
to keep this paragraph in the draft as presented. 

2

Item 1.



 

Planning Commission Special Hybrid Meeting   1/25/2022 

 2 

 
Utilities Element, New Policy 4.2: 
 The City should collaborate with King County to support implementation of regional water quality planning 

strategies, such as the Clean Water, Healthy Habitat strategic plan. 
 
Utilities Element, New Policy 4.3 (note: this was decided by motion/vote): 
 Consider Implementation of programs and projects to reduce nonpoint source pollution from existing 

development.   
 
Utilities Element, Proposed Policy 5.10: 
 Proposed by Commissioner Boatsman in her January 13, 2023 comment letter.  Commissioner Boatsman 

withdrew the proposal after discussion. 
 
Utilities Element, Amended Policy 8.8: 

Establish WCF regulations to minimize noise and visual impacts and or mitigate aesthetic or off-site impacts. 
 
Utilities Element, Amended Policy 3.3: 

Require Aany septic system serving a site being re-developed must be decommissioned according to county 
and state regulations, and that the site must be connected to the sewer system. 

 
Utilities Element, New Policy 1.6: 

Consider natural asset management as a part of utilities management. 
 

3. Docketing Process Discussion (7:45 PM) 
 
Commissioners discussed the proposed docketing process at length. While there was consensus that 
improvements were needed, there was no consensus on what should be included at this time. 
 

OTHER BUSINESS 
 
Planned Absences for Future Meetings 

There were no planned absences. 

Next Scheduled Meeting 

The next scheduled meeting of the Planning Commission is a February 22, 2023, at 6:00pm.   

ADJOURNED 
 

The meeting adjourned at 8:45 pm 
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CITY OF MERCER ISLAND 
COMMUNITY PLANNING & DEVELOPMENT 
9611 SE 36TH STREET | MERCER ISLAND, WA 98040 
PHONE: 206.275.7605 | www.mercerisland.gov 

PLANNING COMMISSION  
 

 

TO: Planning Commission 
 

FROM: Alison Van Gorp, Deputy Director 
 

DATE: February 15, 2023 
 

SUBJECT: ZTR22-001 
 

ATTACHMENTS: 1.  Herzl Ner-Tamid Docket Request dated September 30, 2021 
  

SUMMARY 
The purpose of this memo is to provide the Planning Commission with the staff recommendation for ZTR22-
001. This zoning code amendment was proposed in a Docket Request dated September 30, 2021 
(Attachment 1).  The docket request proposed amending the Business Zone to allow schools.  At the February 
22 meeting, staff seeks initial guidance from the commission on the proposed code amendment.  
Specifically, whether the commission would like to proceed with the amendment as proposed, pursue a 
revised amendment, or recommend no further action.  
 
BACKGROUND 
Anjali Grant, on behalf of Herzl Ner-Tamid, submitted a docket request for an amendment to Title 19 MICC 
on September 30, 2021 (Attachment 1).  The City Council considered whether to add the proposed 
amendments to the Community Planning and Development (CPD) work program during a public meeting on 
December 7, 2021.  The City Council approved Resolution No. 1615, which added legislative review of the 
proposed Business Zone amendment to the final docket.   
 
The docket request proposed an amendment to MICC 19.04.050 Business – B.  The proposed amendment of 
MICC 19.04.050 would add public and private schools to the list of permitted uses in the Business Zone.  The 
application states that the proposed amendment would improve the consistency between the development 
regulations and the Comprehensive Plan (see attachment 1 for details). 
 
MICC 19.04.050 Business – B 
MICC 19.04.050 establishes the permitted uses and other zoning regulations for the Business Zone (B Zone).  
The B Zone currently permits a variety of commercial uses, including preschools and daycares, but does not 
allow public or private K-12 schools.  The regulations related to setbacks and lot coverage in the B zone are 
minimal; only a 10-foot setback from public rights-of-way is required.  There are no lot coverage or 
landscaping requirements. 
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Three areas in Mercer Island are included in the B Zone; all are located just to the south of I-90, with two 
being adjacent to the Town Center Zone and one being on a portion of the Herzel Ner-Tamid properties and 
an adjacent Puget Sound Energy (PSE) property near the eastern tip of the Island, as shown in Figure 1 below. 
 
Figure 1: Zoning Map for Northern Mercer Island 

 
 

HERZL NER-TAMID  
The Herzl Ner-Tamid (Herzl) property consists of four parcels, all of which are wholly or partially included 
in the Business Zone (see Figure 2, below).  As shown in Figure 2, three of the subject parcels are split 
zoned with both the B zone and the R-9.6 zones.  MICC 19.01.040(G)(2) states: 
 

“Where a boundary between zones divides a lot into two or more pieces, the entire lot shall 
be deemed to be located in the first zone on the following list in which any part of the lot is 
located: R-15, R-12, R-9.6, R-8.4, MF-2L, MF-3, MF-2, PI, PBZ, C-O, TC, and B.” 
 

Thus, these lots are subject to the regulations for the R-9.6 zone, including allowed uses.  The allowed uses 
in the R-9.6 zone are established in MICC 19.02.010.  Private schools are allowed in the R-9.6 zone by 
conditional use permit by MICC 19.02.010(C)(2), which states: “Private schools accredited or approved by 
the state for compulsory school attendance, subject to conditions set out in subsection (A)(4) of this 
section.”  MICC 19.02.010(A)(4) states: 
 

3 areas included 

in the Business 

Zone. 
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“4.  Public schools accredited or approved by the state for compulsory school attendance, 
subject to design commission review and all of the following conditions: 

a.  All structures shall be located at least 35 feet from any abutting property and at 
least 45 feet from any public right-of-way. 

b.  Off-street parking shall be established and maintained at a minimum ratio of one 
parking space per classroom with high schools providing an additional one parking 
space per ten students. 

c.  A one-fourth acre or larger playfield shall be provided in one usable unit abutting 
or adjacent to the site.” 

 
In addition to the land use controls in MICC 19.02.010, development in the R-9.6 zone is subject to the 
development standards in MICC 19.02.020 – Development Standards.  This section establishes setbacks, a 
building height limit, and other standards to ensure that development of different land uses within the 
zone do not conflict with residential uses. 
 
Figure 2: Herzl Ner-Tamid Property and Surrounding Zoning

 
 
Herzl has applied for, and the City has conducted, a pre-application meeting for the purpose of providing 
information related to the feasibility of a potential development proposal under current zoning.  The proposal 
includes the construction of a new office and preschool building on the B-zoned parcel on the northwest 
portion of the property and a change of use to allow K-12 educational classrooms within the existing 
structures.  Under MICC 19.04.050(B)(25), preschools, nursery schools and day care centers are allowed uses 
in the B zone.  The change of use to allow K-12 classrooms would require a CUP per MICC 19.02.010(C)(2), 
which allows private schools in the R-9.6 zone by CUP.   
 
The City understands that Herzl is interested in developing their property to accommodate a private school 
use, in addition to the current religious uses.  This proposal is likely to be feasible in some form or fashion 
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under either scenario (amending the permitted uses in the B zone or pursuing a CUP with existing zoning), 
subject to meeting the applicable development standards.  

1.  

2.  

3.  

 
PRIMER ON DEVELOPMENT REGULATIONS  
Permitted Uses 
Permitted uses are allowed outright, and do not require a land use permit in addition to other permits 
required such as a building permit.  For example, single-family homes are allowed by right in the R-8.4 
zone and they require a building permit, but a separate land use permit is not required.   
 
When a permitted use requires another City authorization (i.e., a building permit), a planner reviews the 
application for compliance with Title 19 MICC.  Authorization of that other permit can be conditioned to 
ensure that the proposal will conform to the standards established in the development code.  Permitted 
uses can be conditioned or subjected to specific performance standards to offset the potential impacts 
that use might have on surrounding land uses.  A planner’s markup on the approved site plan for a building 
permit application is a common way for building permit approval to be conditioned.   
 
Conditional Uses 
Conditional uses are allowed in a zone but require an additional land use permit application and additional 
process for review.  Conditional uses are subject more requirements or “conditions” that apply to the 
approval of the use.  Conditional use permits require a public hearing before the Hearing Examiner prior to 
the Hearing Examiner issuing a decision.  Typically, conditional land uses are those that are expected to 
have unique impacts based on the complexity of the proposal.  Conditional use permits enable the City to 
adopt more specific requirements for a particular land use and flexibility to tailor those requirements to 
address the unique details of a given proposal.  However, review of conditional use permits entails a longer 
permit review process and more staff time than a permitted use. 
 
Conditional uses are sometimes misunderstood as uses that the City can deny authorization for because 
neighbors oppose the proposed development.  If a use is allowed by conditional use and the applicant 
meets the requirements of the development code and satisfies the conditions of approval, the application 
cannot be denied.  Allowing a land use by conditional use permit does not give the City the discretion to 
deny authorization of a proposal provided it meets the conditions of approval.     
 
RECOMMENDATION 
There are three alternatives the Planning Commission can consider.  At the meeting on February 22, staff 
would like the Planning Commission to provide input on which of these alternatives is preferred.  Once the 
Planning Commission has provided this input, staff will prepare a draft code amendment and the Planning 
Commission will hold a public hearing.  The three alternatives are provided below. 
 

Alternative A: Amend the B Zone to allow public and private schools as a permitted use. 
This alternative was proposed in the docket application submitted by Herzl in 2021 (Attachment 1).  The 
proposal would amend MICC 19.04.050 by adding “Public and private schools” to the list of permitted 
uses.  As a permitted use, schools would be allowed outright, without the need for an additional land use 
permit.  The submitted proposal does not include any special conditions or performance standards for 
public and private schools.  The Planning Commission can propose conditions or performance standards if 
it expects there to be impacts to neighboring land uses (see Alternative B).  
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Alternative A Discussion 
Alternative A is the least restrictive option considered in this memo because it would allow private schools 
with minimal development standards.  If the City allows public and private schools in the B zone, that use 
would be allowed in all three of the areas designated B zone (see Figure 1).  As proposed by the applicant, 
the use would be allowed without specific conditions or performance standards.   
 

Alternative B: Add additional conditions or performance standards. 
This alternative would amend the B zone to allow schools as in Alternative A and would also add conditions 
and performance standards to mitigate the impacts of these facilities.   
 
As mentioned above, the development standards in the B-zone are very minimal, whereas the neighboring 
Commercial-Office (C-O) zone provides more robust regulations. The permitted uses in the C-O zone and B 
Zone are similar, with a variety of commercial and offices uses allowed outright.  The C-O zone also permits 
schools.   
 
An example of a condition that could be added can be found in the (C-O) zone, per MICC 
19.04.020(A)(13)(a) public and private schools are permitted subject to the following condition “A one-
fourth acre or larger playfield, play surface or open space shall be provided in one usable unit abutting or 
adjacent to the site.” The C-O zone also requires Design Commission review and contains larger setbacks 
as well as lot coverage and landscaping standards.  A Comparison of the development standards in the B 
and C-O zones is provided in Figure 3, below.  The Planning Commission may want to consider applying 
similar performance standards to schools if they are to be allowed in the B zone. 
 
Figure 3.  Comparison of Development Standards in B and C-O Zones. 

B Zone MICC 19.04.050 C-O Zone MICC 19.04.020 

Structure setback requirements. All structures 
shall have a minimum setback from any public 
right-of-way of ten feet; except, service station 
pump islands which shall have a setback from 
the street line of at least 15 feet to provide for 
safe access or egress to or from such street. 
[Emphasis Added] 

Yard requirements. The minimum setback from 
all rights-of-way shall be 50 feet. The 
minimum rear yard setback shall be 50 feet. 
The sum of the side yards shall be at least 75 
feet, with no side yard less than 25 feet; 
provided, however, that a minimum 50-foot 
setback shall be required from the property 
line of any adjacent property that is zoned 
residential or multifamily and developed for 
such use and no parking or driveways shall be 
allowed within this setback. The setbacks shall 
be clearly set out in the site and building plans 
and upon the building permit application.  
[Emphasis Added] 

Building height limit. Maximum allowable 
building height shall be the lesser of (1) three 
stories or (2) 36 feet, calculated using the 
method described in MICC 19.11.030(A)(3). 
[Emphasis Added] 

Building height limit. 
1. Structures shall not exceed 36 feet in 

height, calculated using the method 
described in MICC 19.11.030(A)(3). 

2. Outdoor storage facilities shall not exceed 
20 feet in height. 

3. Rooftop building appurtenances, including 
but not limited to mechanical equipment, 
chimneys, and roof access structures, may 
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extend up to ten feet above the maximum 
building height allowed. Rooftop appurtenances 
shall be located at least ten feet from the 
exterior edge of any building and shall not cover 
more than ten percent of the rooftop area.  
[Emphasis Added] 

n/a Not more than 60 percent of a lot may be 
covered by buildings, structures, and other 
impervious surfaces, including outdoor storage 
areas, provided the exemptions for decks, 
pavers, patios and walkways detailed in 
MICC 19.02.060(C) shall apply. The building 
footprint shall occupy no more than 35 percent 
of the gross lot area. 

n/a A plot, landscape, and building plan showing 
compliance with these conditions shall be filed 
with the design commission for its approval, 
and the construction and maintenance of 
building and structures and the establishment 
and continuation of uses shall comply with the 
approved plot landscape, and building plan. 

n/a A strip of land adjacent to all external 
boundaries of the site, including any frontage 
on public rights-of-way, shall be devoted 
exclusively to the planting, cultivation, growing 
and maintenance of sight-obscuring trees, 
shrubs and plant life. 

If required by the design commission, the 
maintenance of such protective strips and 
landscaping shall be guaranteed through a 
bond or assignment of funds as set out in 
MICC 19.01.060(C). In lieu of such protective 
strips, under appropriate circumstances, there 
may be substituted a use classification of the 
outer margin of this zone consistent with the 
use classification of the surrounding area. 

 
If the Planning Commission would like to propose conditions or performance standards in conjunction with 
permitting schools in the B zone, specific suggestions can be offered at the meeting on February 22.  
Providing high level input (i.e., “increase the setback for schools” rather than “the setback should be X 
feet”) would be most helpful at this stage.  The Planning Commission should give consideration to 
appropriate standards for playfields, setbacks, lot coverage, landscaping and whether to require design 
review.  With the Planning Commission’s direction, staff can prepare draft conditions and performance 
standards for the Commission to consider at the next meeting. 
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Alternative B Discussion 
Alternative B is more restrictive than Alternative A because it would add additional development standards 
beyond what is currently required in the B zone.  The added development standards could help to offset 
impacts to neighboring land uses by requiring landscaping, screening, design commission review, and 
larger setbacks from neighboring residential properties. 
 

Alternative C: No Change. 
The City is not required to make an amendment.  Making no change would maintain the existing zoning 
and land use controls for the subject property.   
 
Alternative C Discussion 
Alternative C is the most restrictive option discussed in this memo.  With no change to the permitted uses 
in the B zone, the Herzl parcel that is entirely zoned B could not be developed with a private school.  The 
other split zoned parcels would be subject to the regulations for the R-9.6 zone, which require more 
conditions and include more detailed development standards as well as a conditional use permit.  This 
alternative has the added benefit of not making any changes to the regulations that apply to other B-zoned 
properties elsewhere in the City.   
 
Alternative C-2 Discussion 
As an optional follow-on action to Alternative C, the City could also consider a future rezone to the B-
zoned parcels on the Herzl property.  Changing this zoning to be more consistent with the neighboring C-O 
and/or R-9.6 zones could have several benefits as outlined below.  
 

 Rezoning the B-zoned areas to C-O: Public and private schools are a permitted use with conditions 
in the C-O zone by MICC 19.04.020(13).  The adjacent commercial area across East Mercer Way is 
zoned C-O and currently contains two private schools.  Rezoning the B-zoned Herzl property to C-O 
would provide consistent development standards across neighboring properties.  Furthermore, the 
C-O zone has additional development standards that would help to offset the impacts to 
neighboring land uses.     
 

 Rezoning the B-zoned areas to R-9.6: Private schools are a conditional use in the R-9.6 zone per 
MICC 19.02.010(C)(2).  The property immediately adjacent to Herzl, across East Mercer Way, has 
split zoning with C-O and R-9.6, and the private school currently located on the property was 
permitted via a CUP according to the standards of the R-9.6 zone.  Rezoning the B-zoned area to R-
9.6 would result in similar private school uses being held to consistent development standards.  

 
If the City would like to pursue rezoning the subject area, it should be proposed for the 2024 docket as a 
part of the annual docket request process in September 2023. 
 
FEEDBACK REQUESTED 
The Planning Commission should indicate which of the three alternatives is preferred.  If the Planning 
Commission prefers Alternative B, they should propose the desired high level development standards or 
conditions.  An example of a high-level proposed development standard would be to include a larger 
setback.  With that level of input, staff can draft options for the Planning Commission to consider during 
the next discussion of this topic.   

 

 

10

Item 2.



Page 8 of 8 
 

NEXT STEPS 
At the March 22 meeting, the Planning Commission will hold a public hearing and receive public comment.  
After hearing public comments on the proposed alternatives, the Commission should make a 
recommendation to the City Council.  The recommendation will be transmitted to City Council for review 
later in the spring. 
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CITY OF MERCER ISLAND 
COMMUNITY PLANNING & DEVELOPMENT 
9611 SE 36TH STREET | MERCER ISLAND, WA 98040 
PHONE: 206.275.7605 | www.mercerisland.gov 

PLANNING COMMISSION  
 

 

TO: Planning Commission 
 

FROM: Molly McGuire, Planner 
 

DATE: February 15, 2023 
 

SUBJECT: ZTR23-001 
 

ATTACHMENTS: A.  Mercer Island Beach Club (MIBC) Docket Request dated September 29, 2022 
  

SUMMARY 
The purpose of this memo is to provide the Planning Commission with the staff recommendation for ZTR23-
001. This zoning code amendment was proposed in a Docket Request dated September 29, 2022 
(Attachment A).  The docket request proposed an amendment to the Shoreline Master Program (SMP) 
Chapter 19.13 Mercer Island City Code (MICC). This staff report focuses on and provides the staff 
recommendation regarding the request, and an additional proposed amendment to MICC 19.13.010(E), 
Relationship to other federal and state law.  The proposed amendments would establish consistency 
between the SMP and state law, specifically Chapter 173-27 WAC for Shoreline Management Permit and 
Enforcement Procedures, and allow uses not classified to be authorized subject to approval of a shoreline 
conditional use permit consistent with the requirements in WAC 173-27-160. At the February 22 meeting, 
staff seeks initial guidance from the commission on the proposed code amendment.  Specifically, whether 
the commission would like to proceed with the amendment as proposed, pursue a revised amendment, or 
recommend no further action.  

BACKGROUND 
Mercer Island Beach Club (MIBC) submitted a docket request on September 29, 2022. This proposal, along 
with several other docket requests were considered by the Planning Commission and City Council. The City 
Council considered whether to add the proposed amendments to the Community Planning and Development 
(CPD) work program during a public meeting on December 6, 2022.  The City Council approved Resolution No. 
1641, which added legislative review of the proposed SMP amendment to the final docket.   
 
The docket request proposed an amendment to a footnote in MICC 19.13.040 - Table B Shoreland Uses 
Waterward of the Ordinary High Water Mark. The purpose of the amendment proposed by the MIBC is to 
allow for any existing private club or residential community serving more than 10 families to use a shoreline 
conditional use permit for the redevelopment of its moorage facilities, floating platforms, mooring piles, 
diving boards and diving platforms, associated swim areas and other accessory uses. The MIBC desires to 
substantially update and reconfigure their moorage and swimming dock facilities, however the current Note 
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in MICC 19.13.040 Table B does not allow a path forward for permitting the proposed project as currently 
designed. The proposed code amendment would enable the MIBC and similar organizations to apply for a 
shoreline conditional use permit for permitting these types of uses.  
 
Staff recommend adding a second proposed amendment to correct an inconsistency with state law, which is 
directly tied to the amendment proposed by the MIBC. The proposed amendments to the SMP would result 
in the following changes:  
 

 Revision of MICC 19.13.040 - Table B Shoreland Uses Waterward of the Ordinary High Water Mark 
Notes, “A use not listed in this table is not permitted within shorelands”.  

 Adoption of a reference to Chapter 173-27 Washington Administrative Code (WAC) Shoreline 
Management Permit and Enforcement Procedures to MICC 19.13.010(E), Relationship with other 
federal and state law. 

 
The purpose of the amendments proposed by city staff is to provide consistency between the SMP and state 
law on shoreline permit processing procedures and requirements. The SMP does not currently include 
permitting requirements or procedures for shoreline permits, such as shoreline conditional use permits and 
shoreline variances. Establishing the relationship between the SMP and the Washington Administrative Code 
creates clear requirements for reviewing and processing all shoreline permits, consistent with state law.  

Shoreline Management Act 

The WA Legislature adopted the Shoreline Management Act (SMA) in 1971.  The SMA requires cities and 
counties to establish local SMPs to regulate development in areas within 200 feet of the waters of the state.  
The SMA is intended to address three major policy goals: 1) encourage water-dependent uses; 2) protecting 
the shoreline natural resources; and 3) promoting public access to the shoreline.  One of the primary 
requirements of the SMA is to ensure no net loss of shoreline ecological functions and values, meaning 
regulations are designed to preserve the shoreline environment and allow for mitigating potential 
environmental impacts. 

Adoption of local SMPs is subject to review by the WA Department of Ecology (Ecology).  Ecology assists local 
governments throughout the drafting of SMP amendments to ensure that the proposed amendments are 
consistent with the SMA.  Staff is working with Ecology to review the currently proposed SMP amendments.  
This will include a joint public hearing with the Mercer Island Planning Commission and Ecology prior to the 
Planning Commission making a recommendation to the City Council. 

CHAPTER 19.13 MICC - Shoreline Master Program 
The current Shoreline Master Program (SMP) was adopted by the City of Mercer Island in 2015 following an 
extensive update between 2009 and 2015. The SMP regulates development in the shoreline jurisdiction, that 
area within 200 feet of the ordinary high water mark (OWHM) of Lake Washington. The OHWM is defined in 
MICC 19.16.010 as, “The point on the shore [ … ] where the presence and action of waters are so common 
and usual, and so long continued in all ordinary years, as to mark upon the soil a character distinct from that 
of the abutting upland [ … ].”  
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MICC 19.13.040 Table B – Shoreland Uses Waterward of the Ordinary High Water Mark 
 

MICC 19.13.040 establishes what uses are allowed in the shoreline jurisdiction and the shoreline permits 
required for each use.  Table B specifies the shoreline uses and developments which may take place or be 
conducted waterward of the OHWM within the designated environments of the shoreline jurisdiction. 
Shoreline uses are classified by one of the following: 

CE: Permitted via shoreline categorically exempt 
P: Permitted use 
P-1: Uses permitted when authorized by a conditional use permit for the applicable zone shall also 
require a shoreline substantial development permit and a shoreline plan in compliance with MICC 
19.13.020(C) 
SCUP: Shoreline conditional use permit 
NP: Not a permitted use 

The uses classified in Table B - Shoreland Uses Waterward of the Ordinary High Water Mark are as follows: 
 

SHORELAND USE WATERWARD OF THE OHWM Urban 
Residential 
Environment 

Urban Park 
Environment 

Moorage facilities and covered moorages 600 square feet or less P P 

Covered moorage larger than 600 square feet SCUP SCUP 

Floating platforms P P 

Mooring piles, diving boards and diving platforms P P 

Boat ramp P P 

Boat houses NP NP 

Floating homes NP NP 

Public access pier, dock, or boardwalk P P 

Utilities P P 

Public transportation facilities including roads, bridges, and transit P P 

Transit facilities including light rail transit facilities P NP 

Dredging and dredge material disposal P P 

Breakwaters, jetties, and groins (except those for restoration of 
ecological functions) 

NP NP 

Restoration of ecological functions including shoreline habitat and 
natural systems enhancement 

P P 

Notes: 
A use not listed in this table is not permitted within shorelands. 
A use permitted by this table shall meet all other applicable regulations, including, but not limited to, 
being an allowed use in the applicable zone. 

 
The amendment proposed by MIBC is related to the footnote: “A use not listed in this table is not permitted 
within shorelands” and would allow the MIBC, and other similar facilities, to redevelop their existing moorage 
and swimming dock facilities. The proposed footnote amendment would read:  

A use not listed in this table is not permitted within shorelands, provided, however, that 
this footnote does not preclude any existing private club or residential community serving 
more than 10 families from using a Shoreline Conditional Use Permit process for 
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redevelopment of its moorage facilities, floating platforms, mooring piles, diving boards 
and diving platforms, associated swim areas and other accessory uses, all where the 
applicable development standards are to be determined on a case-by-case basis. 

The amendment as proposed would not be consistent with the state law.  This amendment would end up 
allowing any existing private club or residential community to redevelop unlisted uses by SCUP without 
establishing a necessary link to the state law.  Staff proposes an alternative amendment to the footnote that 
would allow the types of shoreline developments proposed and ensure that the SMP remains consistent 
with state law.  The further discussion of the staff proposed alternative is included under alternative B below.  
The staff alternative would read: 

A use not listed in this table is not permitted within shorelands Other uses which are not classified 
or set forth in this chapter may be authorized as conditional uses provided the applicant can 
demonstrate consistency with the requirements of WAC 173-27-160 and the shoreland 
development standards contained in this chapter. 

 
MICC 19.13.010(E) – Relationship with other federal and state law. 
MICC 19.13.010(E) establishes the Shoreline Master Program’s authority and relationship with federal and 
state law. The relationship is currently described as follows: 
 

“The provisions of this chapter shall not relieve any responsibility to comply with other federal and 
state laws or permits. All work at or waterward of the OHWM may require permits from one or all 
of the following: U.S. Army Corps of Engineers, Washington Department of Fish and Wildlife, 
Washington Department of Natural Resources or Washington Department of Ecology.” 
 

The relationship does not explicitly provide a connection to Chapter 173-27 WAC for Shoreline 
Management and Enforcement Procedures. The Mercer Island SMP does not currently contain local 
standards for processing shoreline permits, therefore, clarifying this connection is necessary to provide a 
clear path forward on reviewing various shoreline permit applications, such as shoreline conditional use 
permits resulting from the amendment to MICC 19.13.040 Table B - Notes above.  
Staff proposes the following amendment to MICC 19.13.010(E) to clarify the relationship between the City’s 
SMP and state law: 
 

The provisions of this chapter shall not relieve any responsibility to comply with other 
federal and state laws or permits.  The shoreline management permit and enforcement 
procedures contained within Chapter 173-27 WAC as presently constituted or hereinafter 
amended, are adopted by reference.  All work waterward of the OHWM may require permits 
from one or all of the following: U.S. Army Corps of Engineers, Washington Department of 
Fish and Wildlife, Washington Department of Natural Resources, or Washington 
Department of Ecology. 

 
1.  

2.  

3.  

ALTERNATIVES 
There are three alternatives the Planning Commission can consider for ZTR23-001: 
 

Alternative A: Amend MICC 19.13.040 Table B – Shoreland Uses Waterward of 
the Ordinary High Water Mark as proposed.  
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Alternative A would revise the footnote for MICC 19.13.040 Table B “A use not listed in this table is not 
permitted within shorelands” as proposed by the MIBC to allow existing private clubs or residential 
communities serving more than 10 families to use the SCUP process for redevelopment of moorage 
facilities, floating platforms, mooring piles, diving boards, diving platform, swim areas and other accessory 
uses. The proposed footnote amendment would read:  

 
A use not listed in this table is not permitted within shorelands, provided, however, 
that this footnote does not preclude any existing private club or residential 
community serving more than 10 families from using a Shoreline Conditional Use 
Permit process for redevelopment of its moorage facilities, floating platforms, 
mooring piles, diving boards and diving platforms, associated swim areas and other 
accessory uses, all where the applicable development standards are to be determined 
on a case-by-case basis. 
 

Benefits: Existing private clubs or residential communities serving more than 10 families would be 
authorized to redevelop their facilities with the approval of a shoreline conditional use permit. 
 
Drawbacks: Alternative A does not contain language that is consistent with existing state law for processing 
uses not listed in the SMP. See Alternative B, which would provide a similar outcome for facilities like the 
MIBC, but also includes the language needed to remain consistent with state law.  
 

Alternative B: Amend MICC 19.13.040 Table B - Shoreland Uses Waterward of the 
Ordinary High Water Mark Note and Amend MICC 19.13.010(E) as proposed by 
City Staff (Staff Recommended).   
 
Alternative B would revise the footnote “A use not listed in this table is not permitted within shorelands” 
as proposed by Staff to language that is consistent with existing state law. WAC 173-27-160(3) states that 
“other uses which are not classified or set forth in the applicable master program may be authorized as 
conditional uses provided the applicant can demonstrate consistency with the requirements of this section 
and the requirements for conditional uses contained in the master program”. The proposed staff 
alternative amendment would read: 

 
A use not listed in this table is not permitted within shorelands. Other uses which are not 
classified or set forth in this chapter may be authorized as conditional uses provided the 
applicant can demonstrate consistency with the requirements of WAC 173-27-160 and the 
shoreland development standards contained in this chapter. 

 
Alternative B would also amend MICC 19.13.010(E) to include an adoption by reference to Chapter 173-27 
WAC Shoreline Management and Enforcement Procedures to establish the relationship with existing state 
law and provide clear procedures for processing various shoreline permits.  The amendment to MICC 
19.13.010(E) would read: 

 
The provisions of this chapter shall not relieve any responsibility to comply with other 
federal and state laws or permits.  The shoreline management permit and enforcement 
procedures contained within Chapter 173-27 WAC as presently constituted or hereinafter 
amended, are adopted by reference.  All work waterward of the OHWM may require permits 
from one or all of the following: U.S. Army Corps of Engineers, Washington Department of 
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Fish and Wildlife, Washington Department of Natural Resources, or Washington 
Department of Ecology. 

 
Benefits:  Amending the Table B Notes and MICC 19.13.010(E) to be consistent with existing state law would 
result in the same outcome for the applicant and other similar facilities and provide a clear path forward 
for permit processing. The amendment would also provide flexibility in the application of use regulations 
in a manner consistent with the policies of RCW 90.58.020. 
 
Drawbacks: Amending the Table B Notes to allow for uses not classified or listed in the SMP to be 
authorized subject to a shoreline conditional use permit could result in proposed uses that the City has not 
considered. Any proposed use that is not listed would however need to go through the conditional use 
permit process to ensure there are no detrimental impacts to surrounding uses and that the proposal is 
consistent with the City’s comprehensive plan, per the requirements in WAC 173-27-160.  
Staff cannot identify any drawbacks to adopting by reference state law for shoreline management and 
enforcement procedures. 

 

Alternative C: Do not amend MICC 19.13.040 Table B Notes or MICC 19.13.010(E).   
 
Making changes to MICC 19.13.040 Table B Notes and MICC 19.13.010(E) is a local choice. Amending this 
code section is not required by state or local law.  The City can elect to make no changes at this time. 
 
Benefits: Alternative C would not allow for unforeseen uses to be authorized subject to a shoreline 
conditional use permit and would not establish a relationship between the SMP and state law for shoreline 
permit processing procedures.  
 
Drawbacks: Making no change to MICC 19.13.040 Table B Notes or MICC 19.13.010(E) would not provide 
consistency with state law or clarity on shoreline permit processing. It would also prevent the MIBC from 
proceeding with reconfigurations to their docks as currently designed. 
 

 

STAFF RECOMMENDATION 
 
Alternative B to amend MICC 19.13.040 Table B Footnote and 19.13.010(E) as proposed by City Staff.  MICC 
19.13.040 Table B - Shoreland Uses Waterward of the Ordinary High Water Mark Footnote does not 
currently allow for uses not listed to be permitted through any means. The proposed amendment would 
provide flexibility in the application of use regulations in a manner consistent with state law, including the 
policies of RCW 90.58.020.  
 
MICC 19.13.010(E) does not currently establish a relationship with shoreline management and enforcement 
procedures. The purpose of this proposed amendment is to provide clarity for City staff and future applicants 
for reviewing shoreline permits such as shoreline conditional use permits and shoreline variances, that do 
not have local requirements through the City’s SMP.  Taken together, the amendments proposed in 
Alternative B would better articulate the relationship between the City’s SMP and state law while also 
allowing the MIBC to redevelop their aquatic facilities in a manner consistent with the City’s SMP. 
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