Lathrup Village Election Commission
Remote Meeting
AMENDED - Agenda

Friday, September 03, 2021 at 3:00 PM

A HERITAGE OF GOOD LIVING Remote Meeting via Zoom

ZO0OM REMOTE MEETING INFORMATION

Webinar ID: 546 088 3579

Password: LV2021

Online: httpshttps://usO6web.zoom.us/j/5460883579?pwd=ejVINGVVS0ZKZU83Q1FTTjRNdDIxQT09
Telephone: 646.558.8656 or 312.626.6799

In accordance with Emergency Orders issued by thelocal officials, and State of Michigan legislation, which allows for electronic meetings
of public bodies, notice is hereby given that the City of Lathrup’s City Council will be meeting electronically using www.Zoom.us for
videoconference and public access.

1.

Call to Order by City Clerk Yvette Talley (in accordance with PA 254 of 2020, the members should identify their
physical location by stating the county, city, township, or village and state from which he or she is attending the meeting remotely).

Roll Call

- Yvette Talley, City Clerk

- Attorney Scott Baker

- Council Member Dawn Medley
Pledge of Allegiance
Approval of Agenda
Approval of Minutes
A. Election Commission Minutes Remote Meeting- August 23, 2021
Public Comments for Items on the Agenda (Speakers are limited to 2 minutes)
Action Requests - For Consideration / Approval
A. Receive Legal Opinion and Implement Recommendation Therein
Public Comment

Adjourn
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DRAFT Minutes

v E Monday, August 23, 2021 at 6:30 PM
FLLAG 27400 Southfield Road, Lathrup Village, Michigan 48076

A HERITAGE OF GOOD LIVING

ZO0OM REMOTE MEETING INFORMATION

Webinar ID: 851 2198 5334

Password: 521859

Online: https://usO6web.zoom.us/j/85121985334?pwd=ekhyQ3BZMk12YWpsM1IMWTVxNi9TQT09
Telephone: 646.558.8656 or 312.626.6799

In accordance with Emergency Orders issued by local officials, and State of Michigan legislation, which allows for electronic meetings of
public bodies, notice is hereby given that the City of Lathrup’s City Council will be meeting electronically using www.Zoom.us for
videoconference and public access.

1. Call to Order (in accordance with PA 254 of 2020, the members should identify their physical location by stating the county,
city, township, or village and state from which he or she is attending the meeting remotely).

Meeting called to order by Yvette Talley, City Clerk at 6:49 p.m.
2. Roll call
Present: Scott Baker, City Attorney, Dawn Medley, City Council Member, Yvette Talley, City Clerk
Scott Baker located in Lathrup Village, Ml — Oakland County, Dawn Medley, located in Stony Brook,
NY-Suffolk County. Yvette Talley, located in McKinney, TX-Collin County.
Others: Present: Mayor Pro Tem Kantor and Dr. Sheryl Mitchell Theriot, City Administrator
3. Approval of Agenda
Motion by Commissioner Baker, seconded by Commissioner Medley to approve the Agenda.
Ayes: Baker, Medley, Talley
No: None
Motion carried.
4. Action Requests - For Consideration / Approval

A. REVIEW & DETERMINATION OF CANDIDATE SUBMISSIONS FOR THE NOVEMBER 2, 2021
GENERAL ELECTION
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Motion by Commissioner Baker, seconded by Commissioner Medley to table this item until we
receive written legal opinion from outside counsel evaluating the Nomination Petitions and the
Affidavit of Identity forms.

Ayes: Baker, Medley, Talley

No: None

Motion carried.

5. Public Comment
Jason Hammond — 27590 California Dr. SE -asked how was the 3™ party legal counsel selected?

Commissioner Baker stated, Butzel Long who are election law experts and they are available to review

this matter. City Council did not specify which firm to use, they requested that an outside firm is used.

Marvin Moore — 28050 Red River Dr.- asked when will the potential candidates be notified if they are
being eliminated or not. Commissioner Baker stated as soon as the written opinion letter is received,
another Election Commission Meeting will be held and determination will be made by the Election
Commissioners which candidates will move on and remain on the ballot and those who will be
disqualified. Deadline to file as a write-in candidate is October 22, 2021 before 4:00 p.m. in the City
Clerk’s office the Declaration of Intent form. The forms are available in the City Clerk’s office during
business hours 8:00 a.m.-4:30 p.m. Monday — Friday. The form has to be notarized but if you have the
form notarized in the Clerk’s office there is a $10.00 fee.

6. Adjourn

Motion by Commissioner Baker, seconded by Council member Medley to adjourn this meeting.

Ayes: Baker, Medley, Talley

No: None

Motion carried.

Meeting adjourned at 6:56 p.m.

Minutes recorded by: Yvette Talley, City Clerk
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BUTZEL LONG

ATTORNEYS AND COUNSELORS

a professional corporation Kurtis T. Wilder
313 983 7491
wilder@butzel.com

150 West Jefferson Suite 100

Detroit, Michigan 48226

T: (313) 225-7000 F: (313) 225-7080
www.butzel.com

September 3, 2021

VIA E-MAIL
smitchell@lathrupvillage.org
sbaker@bakerelowsky.com
cityclerk@lathrupvillage.org

27400 Southfield Road
Lathrup Village, Michigan 48076

Re:  Lathrup Village — City Council Nominating Petitions and Affidavits of Identity

Dear Dr. Theriot & Ms. Talley:

The City of Lathrup Village (the “City”) has received inquiries regarding the sufficiency
of the nominating petitions and Affidavits of Identity for the upcoming City Council general
election on November 2,2021. On August 26, 2021, the City engaged Butzel Long, PC (“Butzel”),
to review the attached nomination materials (candidates’ affidavits and petitions) for compliance
with Michigan Election Law and the applicable City Charter provisions, and then issue a written
legal opinion as to whether any candidates failed to comply with the applicable laws and
provisions, thereby requiring removal of their names from the general election ballot. As discussed
on our September 1 call, the City did not require Butzel to verify the petition signatures in
reviewing the nominating petitions.

We are advised by the City that there are four open City Council seats for the November
2021 general election: three full term seats (the top two candidates with the highest number of
votes get four-year terms, while the candidate with the third highest number of votes gets a two-
year term, City Charter, § 4.5) and one partial term (two-year term). The filing deadline for the
candidates’ nomination materials was July 20, with the withdrawal deadline on July 23. MCL
168.644(e). A candidate’s errors and omissions in their nomination materials, if not corrected by
that filing deadline, could result in the disqualification of the candidate. As informed, the City
Clerk forwarded the candidates’ names and addresses to the Oakland County Clerk on July 20,
2021. The Oakland County Clerk has requested a final determination on the City Council
candidates by today, September 3.

For the reasons stated below, it is our opinion that:

e Jalen Jennings, Marvin Moore, and Saleem Siddiqi properly filed their nomination
materials for a regular term and should be included on the ballot;

Ann Arbor Bloomfield Hills Detroit Lansing New York Washington D.C.
Alliance Offices Beijing Shanghai Mexico City Monterrey Member Lex Mundi www.butzel.com
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e Karen Miller, Barbara Kenez, and Greg Ruvolo II should be removed from the ballot
because they failed to file rwo Affidavits of Identity, see MCL 168.558(1), and did not
supplement their filings before the July 20 filing deadline; and

¢ Bruce Kantor should remain on the ballot as a candidate for a regular term seat on the
City Council. Per our recommendation, the City Clerk’s office confirmed that Mark
Dizik intends to be a City Council candidate for a regular term seat and he should be
included on the general election ballot.

We discuss below the reasons for removing Mmes. Miller and Kenez and Mr. Ruvolo from the
ballot and the reason for our conclusion that Mr. Kantor should remain on the ballot as a candidate
for a regular term seat, but not for the partial term.

Karen Miller, Barbara Kenez, and Greg Ruvolo 11

Based on the records provided, we recommend that Karen Miller (regular term), Barbara
Kenez (regular term), and Greg Ruvolo II (partial term) be removed from the ballot for failing to
file two Affidavits of Identity, and further failing to supplement their filings before the July 20
filing deadline.

Michigan Election Law requires that all candidates submit two Affidavit of Identity forms
(an original and a copy are acceptable) when filing. See MCL 168.558(1) (“When filing a
nominating petition . . ., a candidate shall file with the officer with whom the petitions, fee, or
affidavit is filed 2 copies of an affidavit of identity.”). The Michigan Court of Appeals has
expressly stated that “strict compliance with [Section] 558 is required.” Nykoriak v. Napoleon,
__ Mich. App. __ , 2020 WL 6219568, *3 (Mich. Ct. App. Oct. 22, 2020). And “[t]he failure to
supply a facially proper affidavit of identity (AOI), i.e., an affidavit that conforms to the
requirements of the Election Law, is a ground to disqualify a candidate from inclusion on the
ballot.” Stumbo v. Roe, 332 Mich. App. 479, 481 (2020). The City Clerk further “shall not certify
to the board of election commissioners the name of a candidate who fails to comply with [Section
558].” MCL 168.558(4).

The Bureau of Election (“BOE”) guidance is consistent with this position. “A candidate
who fails to file an Affidavit of ldentity when filing is ineligible to appear on the ballot.” Election
Officials’ Manual, Ch. 3, p. 3 (emphasis in original). Because the July 20 filing deadline has
passed, Mss. Miller and Kenez and Mr. Ruvolo cannot now file supplemental Affidavits of
Identity. “Affidavits of Identity submitted after the filing deadline may not be recognized.”
Election Officials’ Manual, Ch.3, p. 11. Additionally, “while ‘supplemental’ filings may be
accepted up until the filing deadline, the initial filing must contain at least the minimum number
of required signatures or full fee and two completed Affidavits of Identity.” Ibid. Thus, these
candidates’ nomination materials were defective at the initial filing.

Mr. Ruvolo also filed two “affidavits of intent” with his nominating petition. Mr. Ruvolo’s
affidavits of intent do not contain a residential address, statement of U.S. citizenship, or a statement
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that he meets the constitutional and statutory qualifications for the office, and one of these
affidavits is not notarized. This information is required to be provided by a candidate in an
Affidavit of Identity. MCL 168.558(2). Because this information is lacking, none of these
affidavits of intent can substitute for the required second Affidavit of Identity. See also Election
Officials’ Manual, Ch. 3, p. 3 (“Only Affidavits of Identity with a revision date of 2/2019 or 8/2019
are currently approved.”).!

We recognize that disqualifying candidates may subject the City to possible litigation by
the aggrieved parties. Specifically, a candidate may argue that the City failed to give notice that
his or her Affidavit of Identity (or lack thereof) was deficient at the time of filing or sometime
before the July 20 filing deadline.> Section 558(4), however, is clear that the City Clerk cannot
certify the name of candidate who fails to file the proper Affidavit of Identity forms. Further, if
an aggrieved candidate seeks a writ of mandamus against the City affer the City has already
submitted the candidate names to the Oakland County Clerk, then that claim would fail on its
merits. In Berry v. Garrett, 316 Mich. App. 37, 44 n. 2 (2016), the court held that a writ of
mandamus cannot issue against Plymouth Township because, since the affidavits of identity have
already been submitted to the Wayne County Clerk, Plymouth Township lacked authority to take
any action regarding the ballots. “Mandamus is not directed at ascertaining whether an error
occurred in the past. In other words, even if the Plymouth Township defendants mishandled the
affidavits of identity, their role in the matter has ended; ergo, mandamus will not lie against them.”
Ibid. (emphasis in original). But see Hill v. Detroit City Clerk, No. 354707, 2021 WL 2494246,
*5 (Mich. Ct. App. June 17, 2021) (holding that whether a candidate submitted two copies of the
Affidavit of Identity was a factual dispute, and thus, the trial court erred in sanctioning the
candidate for a frivolous lawsuit). A candidate further cannot argue that he or she did not know
the nomination requirements under Michigan Election Law. See Curley v. Beryllium Development
Corp., 281 Mich. 554, 556 (1937) (“It is a maxim of the law that ‘ignorance excuses no one’”).

' In addition, Mr. Ruvolo’s filed Affidavit of Identity was deficient because it failed to
include any information for the office sought (e.g., office name and jurisdiction), other than that
the election is on November 2, 2021. Again, a candidate’s Affidavit of Identity must contain
“the title of the office sought.” MCL 168.558(2). For this reason alone, Mr. Ruvolo could be
removed from the ballot.

2 An aggrieved candidate may rely on Section 553 for this argument, which provides in

pertinent part: “In case it is determined that the nominating petitions of any candidate do not
comply with the requirements of this act, or if for any other cause such candidate is not entitled
to have his name printed upon the official primary ballots, it shall be the duty of the . . . city clerk
to immediately notify such candidate of such fact, together with a statement of the reasons why
his name was not certified to the respective boards of election commissioners.” MCL 168.553
(emphasis added). Even if the candidate was correct that the City had violated Section 553, there
does not appear to be a clear remedy that a court could lawfully provide to the candidate under
Michigan Election Law.
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Ultimately, we believe that the Michigan Election Law and applicable caselaw support removing
these candidates from the ballot.

In short, based on the records provided, we recommend that Mmes. Miller and Kenez, and
Mr. Ruvolo be removed from the ballot for failing to file two Affidavits of Identity, and not
supplementing their filings before the July 20 filing deadline.

Bruce Kantor

Although Mr. Kantor complicated his nomination process, we recommend that his name
be placed on the ballot as a candidate for a City Council regular term seat. In April 2021, Mr.
Kantor properly filed his nominating petitions and two copies of the Affidavit of Identity for a
regular term. His initial filings did not indicate nomination for the partial term. In July 2021, Mr.
Kantor filed one Affidavit of Identity (another issue) and nominating petitions indicating his
candidacy for the partial term. Then, before the filing deadline, Mr. Kantor sent a letter to the City
Clerk requesting that his name be removed from the ballot for the partial term, and he also
completed a Withdrawal Notice for the partial term. We have no indication in the materials
provided that Mr. Kantor ever withdrew his candidacy for the regular term seat and thus
recommend that he remains on the ballot for that candidacy.

In conclusion, it is our opinion that (1) Ms. Miller, Ms. Kenez, and Mr. Ruvolo should be
removed from the ballot because they failed to file two Affidavits of Identity, and did not
supplement their filings before the July 20 filing deadline; and (2) Mr. Kantor should remain on
the ballot as a candidate for a regular term seat on the City Council.

Very truly yours,

BUTZEL LONG, P.C.

Kartis S, A ititer

Kurtis T. Wilder

KTW/kis
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