CITY OF KETCHUM, IDAHO

*SPECIAL MEETING* OF THE CITY COUNCIL
Wednesday, December 11, 2024, 4:30 PM
191 5th Street West, Ketchum, Idaho 83340

AGENDA
PUBLIC PARTICIPATION INFORMATION
Public information on this meeting is posted outside City Hall.

We welcome you to watch Council Meetings via live stream.
You will find this option on our website at www.ketchumidaho.org/meetings.

If you would like to comment on a public hearing agenda item, please select the best option for
your participation:
e Join us via Zoom (please mute your device until called upon)
Join the Webinar: https://ketchumidaho-org.zoom.us/j/86247213162
Webinar ID: 862 4721 3162

e Address the Council in person at City Hall.

e Submit your comments in writing at participate@ketchumidaho.org (by noon the day of the
meeting)

This agenda is subject to revisions. All revisions will be underlined.

CALL TO ORDER: By Mayor Neil Bradshaw
ROLL CALL: Pursuant to Idaho Code 74-204(4), all agenda items are action items, and a vote may be
taken on these items.
COMMUNICATIONS FROM MAYOR AND COUNCILORS
1. Public Comments submitted
NEW BUSINESS:

2. Recommendation to review and make a determination of Administrative Appeal (P23-014) for
the floodplain development permit issued at 121 Badger Lane - Director of Planning and
Building Morgan Landers and City Attorney Matthew Johnson

ADJOURNMENT:




MARC J. BYBEE
MAREN C. ERICSON
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November 26, 2024

Mayor and City Council
City of Ketchum
Delivered via meeting packet for 12/2/2024

From: Matthew Johnson, City Attorney

Re: Administrative Appeal Process (2024) — 121 Badger Lane

Background:

PHILIP A. PETERSON
WILLIAM L. PUNKONEY

TERRENCE R. WHITE
OF COUNSEL
WILLIAM F. “BUD” YOST
OF COUNSEL

*  Also admitted in OR

This is an administrative appeal to the City Council of a P&Z Commission Decision affirming a
Determination by the Planning Director on a Floodplain Development Permit. The appeal was
filed by nearby property owners Nicholas and Stephanie Osborne, represented by Gary Slette of

Robertson & Slette. Applicant 121 Badger Lane, LLC, has responded to the appeal, was

represented by Danielle Strollo of Givens Pursley at the P&Z Commission hearing, and is now
represented by Ed Lawson of Lawson Laski Clark.

This matter generally concerns the floodplain development permit review process, in particular
staff interpretations and application of permit criteria. The details of these issues are presented in
the memoranda presented by the parties.

This same Property, and similar Permit and determination, were administratively appealed to the
Commission in December of 2023. The Commission sent the matter back to the parties and the
Planning Department at that time with direction for further review of information related to the
permit. The Applicant then submitted a new, revised application. This administrative appeal is a
result of that new review by the Planning Department resulting in a new Director determination,
and a new administrative appeal.

Procedural Status:

This is an administrative appeal of decisions or determinations of the P&Z Commission, as is
provided for in Ketchum Municipal Code §17.144.020.

This matter was scheduled by the City Attorney, along with approving deadlines for submission
of memorandum, by agreement of the parties involved and approval of the Commission. All
three memoranda — (1) Appeal by Appellant, (2) Response by Applicant/Respondent, (3) Reply




by Appellant - have been timely submitted and are provided for the Council’s review.

From a process perspective, the Council can focus its review primarily on those memoranda and
their arguments. The Council is reviewing these arguments and addressing interpretation
questions in a quasi-judicial role. The remainder of any accompanying documents are the
Record, which may include application documents, minutes, staff reports, etc., and are available
primarily as resources or for purposes of reference within arguments to evaluate the factual
background.

This is an administrative appeal hearing. Oral arguments will be presented by the attorneys for
the involved parties. The presenting parties and supporting staff will be available for questions.
This is not a public hearing and there is no public comment as part of the process. Comments or
input to Councilmembers outside the appeal hearing are discouraged, and if any is received
should be disclosed by that Councilmember as an ex parte communication at the start of the
hearing.

During the hearing, the Council, at its discretion, is welcome to ask questions of staff or the
parties as may be helpful to deliberation. It is encouraged to handle most questions for a party
during their portion of the hearing.

The order of presentation will be Appellant, Applicant/Respondent, Director/staft if desired, and
then an Appellant rebuttal if desired. Any further presentation or answers to questions will be at

the discretion of the Council.

Standard of Review:

Since the Council does not hear administrative appeals frequently, a common question when they
do arise is as to the applicable standard of review. Standard of review is a legal term guiding the
discretion (or not) of the review and decision with respect to use of the Record and in particular
in whether or not to consider new additional information.

In this situation, it is important for the Commission to understand the standard of review as
defined in KMC §17.144.020(C):

Authority of council. Upon hearing the appeal, the council shall consider only matters which
were previously considered by the Commission as evidenced by the record, the order,
requirement, decision or determination of the Commission and the notice of appeal, together
with oral presentation and written legal arguments by the appellant, the applicant, if different
than the appellant, and the Commission and/or staff representing the Commission. The council
shall not consider any new facts or evidence at this point. The council may affirm, reverse or
modify, in whole or in part, the order, requirement, decision or determination of the
Commission. Furthermore, the council may remand the application to the Commission for
further consideration with regard to specific criteria stated by the council.

While arguments, per the memoranda of the parties, are considered, there should not be new
factual information considered or weighed that was not part of the Record below.

Decision Options:
As indicated in the last sentences of KMC §17.144.020(C), upon review and deliberation, the




Council may decide from the following on the underlying decisions: affirm, reverse, modify in
whole or in part, and/or remand the application back to the Commission and/or Director with
direction.

Per KMC §17.144.020(D), the Council must issue a written decision within 30 days of this
hearing. Typically, the Council will indicate a decision, or at least direction, for legal counsel to
prepare a draft written decision for final approval and decision at a future meeting within that 30-
day time period.

I will be present for the hearing and available to assist in the proceedings, including
recommending motions language based on the Council’s direction as is helpful.
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Planning and Building Findings and Decision inaccurately state that “Historically the subject
property has had a road/driveway at the northern boundary with a culvert underneath”.
Historically the driveway has turned south before entering the floodplain so that floodwaters
accumulate in wetlands on the subject property rather than backing up into neighboring
properties.

Numerous findings of facts and provisions of the City of Ketchum Zoning Regulations (17.88.010
A 1-3,17.88.020 H/J, 17.88.030 C/E, 17.88.040 B 1-2/4, 17.88.050 E 1/5/21, 17.88.050 | 2 f/h)
address risks resulting from floodplain development, the importance of maintaining natural
conditions of the floodplain and require “{Wetlands} Where development is proposed that
impacts any wetland the first priority shall be to move the development from the wetland area”
(17.88.050 E 21} and “the availability of alternative locations for the proposed use which are not
subject to flooding or erosion damage” {17.88.050 1 f). Despite these regulations the Planning
and Building Department did not evaluate alternatives for the proposed development, including
the driveway which extends into the floodplain and along the property line.

During the planning phase, it was determined that the proposed driveway in the floodplain
needed to be raised to provide required clearance for emergency vehicles during flood
conditions. This change exacerbated the already flawed plan. Despite this significant change,
the Pianning and Building Department has only sought to remediate the resulting flawed plan
and not requested or evaluated alternative [ocations for the driveway, including relocating the
driveway to its original location as suggested by Planning & Zoning Commission Chairman during
the December 12, 2023 meeting or other alternatives proposed by the Osbornes to the owner of
the 121 Badger Lane.

Planning and Building Findings and Decision accurately state “As a result of the raised driveway,
if no culverts were placed underneath, the adjacent property to the north would be adversely
impacted with increased floodwaters”. The raised driveway creates a barrier across its entire
span and fills existing wetlands that currently collect floodwaters in both the eastern and
western portions of the floodplain adjacent to the Osborne’s property.

The proposed driveway increases the elevation above existing grade of up to 3 feet, and
elevations in the western portion of the driveway closest to the Oshorne’s property by 1 %4 to 2
feet and above the BFE stated in the Planning and Building Findings of 5786.5 which will not
allow sheet flooding as required by 17.88.050 £ 5. Proposed culverts only address a channel and
filled wetland area in the eastern part of the floodplain while the western part of the floodplain,
which is closer to the Big Wood River, experiences even greater flows during flooding. Planning
and Building Department have not fully evaluated inadequate and poorly planned drainage in
the western part of the floodplain.

Proposed culverts are inadequate to ensure proper drainage. A condition of approval is that the
culverts are required to be maintained and kept clear to ensure sufficient carrying capacity. The
Planning and Building Findings and Decision do not consider that in flood conditions it may be
impossible for the culverts to be maintained and kept clear due to the potential volumes of




flood water and debris. Because the culvert inlets are almost directly on the shared property
line, any back-up of the culverts create hazards for the Osborne’s property. The proposed
residence is being developed for sale. The Planning and Building Findings and Decision do not
address how these conditions will be enforced on future owners.

Planning and Building Findings and Decision does not address commentary from neighbors and
evidence that the LOMA on the site had been improperly issued as a result of fill which had been
placed on the site rather than the natural conditions of the site as the LOMA requires. Pit tests
on the site included as part of the application revealed only one area of the site that had fill
material, in the LOMA.

The Planning and Building Findings and Decision does not address the fact that the existing
floodplain map for the site is out of date and changes in the draft FEMA floodplain map would
return the LOMA on the site to floodplain (Draft April 17, 2024) and expand the Floodway
adjacent to the site and neighboring properties. Zoning Regulation 17.88.050 G. 1. a. allows the
City to consider “whether there have been significant amendments to the City’s...draft or
interim floodplain maps...which will apply to the subject approval”. The subject property is not
only in the floodplain but also partially in the Historic Channel Migration Zone. The Planning and
Zoning Findings and Decision are based on analysis which does not reflect known conditions.

The Planning and Zoning Findings and Decision does not address a historic fishing cabin owned
by the Oshornes and identified by the Historical Committee that sits on the northern property
fine of the site, within feet of the elevated driveway where flooding is most likely to occur. The
historic cabin remains on its original foundation of river rock. As a result the cabin is not only at
risk of flooding but also of moving and collapsing in flood conditions.

Staff has inappropriately applied, and the Planning and Zoning Commission failed to address,
KMC Section 17.88.050 E 21 which states "Where development is proposed that impacts any
wetland the first priority shall be to move the development from the wetland area. Mitigations
strategies shall be proposed at that time of the application that replace the impacted wetland
area with an equal amount and quality of new wetland area or riparian hahitat.”

The Applicant’s representatives and Staff made statements during the Planning and Zoning
Commission hearing on August 13, 2024, in response to questions from Planning and Zoning
Commission members which were either inaccurate and/or incomplete and misleading, and
which are reasonably believed to have affected the decision of members of the Planning and
Zoning Commission.

The conditions of approval for the Applicant’s plan provide that the City Staff will monitor, in
perpetuity, the maintenance and performance of culverts which are on private property and
directly adjacent to the Osbornes’ property line. The viability of this condition is, at best,
unproven and shifts the burden of responsibility for adverse outcomes and liability from the
Applicant to the City, leaving the Oshornes with no recourse but to resort to litigation against
the City in the event of adverse outcomes.




Staff and the Commission’s review, and statements by the Applicant’s representatives
demaonstrated a lack of clear understanding of the specific conditions of the site and the
proposed driveway. For the first time during the hearing, Staff informed everyone in
attendance that it had visited and viewed the site prior to rendering the Staff's decision. During
the Planning and Zoning Commission hearing on August 13, the Appellants’ attorney expressly
requested the Commission members to also visit the site in order to view and gather the same
evidence as Staff did. However, the City Attorney expressly advised the Commissioners not to
visit the site which conflicts with the Osbornes’ right to due process. The Commission was
required to review and consider the same evidence as Staff did when it was considering an
appeal of the Staff’s decision. Failure to do so violated the Appellants’ right to due process.

The Staff and the Planning and Zoning Commission have failed to address other issues related to
the site, including evidence and statements by members of the community that the LOMA for
the site was improperly obtained.
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October 21, 2024
To:  City Council, City of Ketchum
From: Matthew Johnson, City Attorney
Re: 121 Badger Lane Administrative Appeal — Scheduling Order/Notice

Recommended Motion: I move to approve the Scheduling Order and Notice as presented, and
authorize the Chair to sign.

Background:

This is a procedural step for the City to continue to process an administrative appeal filed
with respect to an appeal decision of the Planning and Zoning Commission on a determination of
the Planning Director with respect to a floodplain permit.

Under Ketchum Municipal Code 817.144.020, the Council orders and notices a hearing
date for the administrative appeal and also accepts certain procedural steps, which are specified
in the attached Order.

The city attorney met with the attorneys for the parties (Appellant and Applicant) via
phone and/or email, and have attempted to formulate a schedule addressing the parties concerns.
Concerns were raised by the Appellant with respect to the schedule in relation to preparation of
the transcript of the P&Z appeal proceedings. However, upon further review and the anticipated
schedule for delivery of such transcript, as well as the fact that a recording of the P&Z
proceedings was already fully available for review by any party, the schedule in the attached
Order provides sufficient and reasonable time for briefing and avoid this matter potentially being
delayed until the next calendar year.

This is an administrative appeal hearing where the Commission will sit in a quasi-judicial
role. There will be arguments by the parties and explanation by staff of the staff determination,
but there is no public hearing and public comments will not be taken. Council will have full
discretion to ask questions of the parties, staff, and/or city attorney as we needed.

As the briefs are submitted, the Council will be provided access to copies of the briefs, as
well as the record including transcripts as applicable.

Questions or concerns on the substance of the administrative appeal should be reserved
for the actual appeal hearing.
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City of Ketchum
City Hall

SCHEDULING ORDER AND NOTICE OF APPEAL HEARING
BEFORE CITY COUNCIL
Administrative Appeal: P23-014 — 121 Badger Lane

An administrative appeal was filed by Appellant, with respect to the above-referenced
application(s), Director’s Determination, and Planning Zoning Commission Decision on Appeal. The
administrative appeal was filed pursuant to Ketchum Municipal Code 17.144.020.

The City Council hereby finds and orders that:

1. The Planning and Zoning Director has certified and reported that the procedural requirements
have been met. KMC 17.144.020(A).

2. Arecord of the proceedings, if any, has been prepared and will be accepted by the Council as
part of this process. KMC 17.144.020(A).

3. The City Attorney has held scheduling discussions with the parties, attempting to coordinate
and allow for input by the parties on the schedule set forth in this Order.

4. Hearing Date: This matter is set for hearing before the Council at its regular meeting and
location on December 2, 2024. KMC 17.144.020(B).

5. Briefing Schedule: Appellant is to submit any brief or memorandum in support of the appeal
by 5:00 p.m. on November 8, 2024. An Applicant response brief or memorandum, if desired, is
to be submitted by 5:00 p.m. on November 18,2024. A reply brief, if desired by Appellant, is
to be submitted by 5:00 p.m. on November 25, 2024. All briefs/memos are to be sent to the
parties to the administrative appeal, Planning Director, and the City Attorney. Electronic
delivery of documents will be sufficient.

6. Council Review Authority: Upon hearing the appeal, the council shall consider only matters
which were previously considered by the Commission as evidenced by the record, the order,
requirement, decision or determination of the Commission and the notice of appeal, together
with oral presentation and written legal arguments by the appellant, the applicant, if different
than the appellant, and the Commission and/or staff representing the Commission. The council
shall not consider any new facts or evidence at this point. The council may affirm, reverse or
modify, in whole or in part, the order, requirement, decision or determination of the
Commission. Furthermore, the council may remand the application to the Commission for
further consideration with regard to specific criteria stated by the council. KMC
17.144.020(C).

7. Decision: A written decision will be entered within 30 days of conclusion of the appeal
hearing. All parties, the Commission, and any affected party of record have a right to request
and/or will be provided a copy of the decision. KMC 17.144.020(D).

480 East Ave.N. * PO.Box2315 * Ketchum, D 83340 * main(208)726-3841 * fax(208) 726-8234
facebook.com/CityofKetchum * twitter.com/Ketchum_Idaho * www.ketchumidaho.org




Docusign Envelope ID: 926F921F-1032-45F8-B5C1-D8BAA2E8F532
Date of Order: October 21, 2024.

EDocuSigned by:
BZBTOE

Neil Bradshaw, Mayor

ATTEST

Signed by:

— X b

Trent Donat, City Clerk

Signed by:

City of Ketchum, 10/21/24, Page 2 of 2
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ATTORNEYS AT LAW
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Cassie Chapman — Paralegal >
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FAX (208) 933-0701 gslette@rsidaholaw.com

November 8, 2024

Mayor and City Council
City of Ketchum

P.O. Box 2315

191 5™ St. West
Ketchum, ID 83340

RE: Nicholas and Stephanie Osborne (“Appellants”) appeal of Floodplain
Development Permit for 121 Badger Lane, Ketchum, Idaho (“Permit”)
issued to 121 Badger Lane, LLC (“Applicant”)

Dear Mayor and Council Members,

Our law firm represents Nicholas and Stephanie Osborne (the “Osbornes”) regarding their
appeal of the floodplain development permit (“Permit”) issued for 121 Badger Lane. The Permit
was originally issued by the City staff pursuant to formal Findings of Fact, Conclusions of Law
and Decision on June 16, 2023. That decision was appealed to the Planning & Zoning Commission
(“Commission”) by the Osbornes, and an appeal hearing was held on December 12, 2023, at which
time the Commission remanded the matter to staff. The City staff issued a new decision approving
the Permit by issuance of a subsequent set of Findings of Fact, Conclusions of Law and Decision
on May 14, 2024. The new Decision was appealed by the Osbornes to the Commission which
conducted an appeal hearing on August 13, 2024. A transcript of that hearing has been lodged with
the City. The City attorney explained at the outset of that hearing that the Commission was, for all
practical purposes, considering a new application because of the newly revised plans for the
property. After much questioning by Commission members, together with a lengthy deliberation,
the Commission voted 3-2 in a split decision to affirm the granting of the Permit. The Osbornes

timely appealed the Commission's decision on the new application.
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After reviewing the record and transcript in this matter, and hearing the oral arguments on
appeal, the Osbornes respectfully request that the City Council reverse the decision of the

Commission and staff, and deny the Permit for the reasons set forth in this Appellants’ brief.

The Osbornes’ chief concern has always been the placement of an elevated driveway
immediately adjacent to the shared boundary line between their property and that of the
applicant. Portions of the driveway are above the base flood elevation and will serve to function
as a berm to potentially impound flood flows. Having personally observed their property during
the flood event of 2017 (which was not a 100-year flood event by any means), they are acutely
aware of the flood potential that already exists on their property. The creation of a berm along
their boundary line will only have the non-salutary effect of exacerbating that potential. The
applicant’s proposal to install three culverts as a means of alleviating the flooding potential
created by its proposed driveway does little to ameliorate the Osbornes’ concerns. The openings
of the inverted culverts are located within inches of the common boundary line. Although the staff
Decision at paragraph 15 mandates, “Maintenance of culverts to ensure they function properly
during flooding conditions is required”, there is absolutely no enforcement provision that would
compel the applicant, its successor, or the City to fulfill that condition. If the culverts become
blocked with debris, the likelihood that anyone could even get to them during a flood event is
remote. Staff acknowledged at page 3 of its Findings as follows, “As a result of the raised
driveway, if no culverts were placed underneath, the adjacent property to the north would be

adversely impacted with increased floodwaters.”

To the Osbornes, it is also clear that staff and the Commission have ignored the clear and
unambiguous language of the Ketchum Municipal Code regarding wetlands. The Code requires
that “Where development is proposed that impacts any wetland, the first priority shall be to
move the development from the wetland area...”. If there is absolutely no alternative, then the
default provision of the Code is to balance the cut and fill in a wetland area. However, as observed
by members of the Commission, the applicant’s design of the various structures, including the
driveway, rather than the site characteristics themselves, caused the need for intrusion into the
wetlands. Parenthetically, the staft’s Findings signed by Mr. Crutcher inaccurately state that,
“Historically, the subject property has had a road/driveway at the northern boundary with a culvert

underneath.” The Council members can observe for themselves where that existing driveway
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November 8, 2024
Page 3

which served the property was located by reviewing the applicant’s own submission
materials. Staff’s statement is also contradicted in the transcript at page 61 where the fire
department is blamed for “pushing the driveway up to the north”. Succinctly stated, there are
alternatives for the driveway that (a) do not function to create a berm to impede flood flows on

the Osbornes’ property; and (b) do not require intrusion into jurisdictional wetlands.

The Osbornes respect the applicant’s private property rights so long as their own
property does not bear the creation of a potential burden as a result of the development on the
applicant’s property. The Code is clear that those who occupy areas of flood hazard must
assume the responsibility of their actions, a common theme echoed by Chairman Morrow and
Commissioner Carter at the P&Z hearing. The Osbornes ask the City Council to reverse the
decision of staff and the Commission in order to allow a design alternative for the driveway
that doesn’t create the flood-restrictive berm, and which doesn’t create the need to intrude
into wetlands. The exhibits attached hereto were provided to the Commission for their
consideration during the appeal of this matter, and are being provided to the Council as well.
1. The City of Ketchum is committed to enforcing provisions related to flood prone areas

by its Comprehensive Plan and the Ketchum Municipal Code (“KMC”). The KMC
specifically recognizes that floodplain development has increased flood hazards and
changes the ability of the floodplain to function as originally assumed. Notwithstanding
this, the City has approved a Floodplain Development Permit for 121 Badger Lane that

unnecessarily changes the characteristics of the floodplain and creates a hazard for the
Osbornes’ property.

“The City will seek to protect the riparian vegetation, natural habitat, water quality and
flood attenuation capacity, while providing appropriate public access to the river
systems in Ketchum. The City will regulate and enforce provisions related to any
alterations to the riparian, flood prone, and general water course areas.”

Ketchum 2014 Comprehensive Plan
Policy NR-1.2
River System Quality

“Encroachments (i.e., houses, fill, etc.) on floodplains reduce the flood carrying
capacity of the river and its floodplain and increase flood heights, thus increasing flood
hazards on land beyond the encroachment. With every new development since the
FEMA one percent annual chance boundary was determined, the ability of the
floodplain to function as originally assumed changes.”

General Provisions of Article 1 - Floodplain Damage Prevention
KMC Section 17.88.040 4
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The plan unnecessarily fills wetlands and an active floodplain to accommodate a 9,000
square foot house, a 1,500 square foot guest house, a swimming pool and a driveway along
the shared property line which creates a barrier to the natural flow of floodwater from the

Osborne property. As such the plan fails to comply with Section 17.88.050 E 1. of the KMC.

“The criteria for floodplain development applications and riparian alteration
permits shall be as follows: 1. The proposal preserves or restores the natural
characteristics of the river, floodplain and riparian zone including riparian
vegetation and wildlife habitat.”

Floodplain Damage Prevention
KMC Section 17.88.050 E
e A significant portion of the 121 Badger Lane and the undeveloped portion of the
Osborne property is located in the floodplain. Because of its location directly
downstream from the confluence of the Big Wood River and Warm Springs Creek,
significant erosion has already occurred. As such, the site is prone to flooding and has
experienced significant flooding in the past. Previous efforts to control flooding on 121

Badger Lane have included riprap along the site’s western boundary.

e Rather than using the existing driveway, the plan contemplates a new elevated driveway
that runs almost the entire length of the northern property line with a significant portion
unnecessarily located in the floodplain. The driveway plan includes (a) filling existing
wetlands and channels that collect floodwaters; and (b) creating a barrier to floodwaters
which naturally flow from the Osborne property onto 121 Badger Lane along the shared
property line.

e Because of known flood conditions on the site, it was determined during the planning
phase that the KMC required the proposed driveway location in the floodplain to be
elevated even higher to provide the required clearance for emergency vehicles during
flood conditions. As a consequence, that further elevation of the driveway increased the

height of the barrier created by the new driveway and exacerbated an already flawed plan.

e The result is a plan which was proposed and approved in conflict with multiple

provisions of the KMC.
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2. The proposed plan and approval process did not adequately evaluate alternative
locations for the driveway, and as a result, it failed to comply with Section 17.88.050
(E)(21) of the Ketchum Code of Ordinances.

Section 17.88.050 (E)(21) states “(Wetlands) Where development is proposed that

impacts any wetland the first priority shall be to move the development from the

wetland area. Mitigation strategies shall be proposed at time of application that

replace the impacted wetland area with an equal amount and quality of new wetland

area or riparian habitat improvement.”

Despite this very clear and unambiguous statutory requirement, and the availability of
alternative locations for the driveway, including the existing driveway, the Planning and
Building Department staff did not adequately evaluate such alternatives. When asked
about that issue, Mr. Crutcher suggested that it was a question for the applicant, and Ms.
Landers indicated that was never requested by staff. Tr., p. 76, 1. 2-12. The Osbornes

contend that was either an error or an abuse of discretion by staff.

In response to questions from the Planning & Zoning Commission members regarding
alternatives, staff told the Commission that it had considered alternatives, and that the
driveway location was necessary given the conditions on the property. That is simply
incorrect, especially when you consider that a driveway to the property served the
former residence. The record created by the staff is entirely devoid of any such

alternatives, one of which was to utilize the location of the existing driveway.

At best, staff may have evaluated alternatives which accommodated the planned 9,000
square foot main house, a 1,500 square foot guest house, two garages and a swimming
pool in their planned locations. No consideration was given to moving or reducing the
size of the proposed structures to allow a driveway that did not fill the existing wetlands.

The Osbornes contend that was either an error or an abuse of discretion by staff.

The council is urged to keep in mind that the first priority articulated in the KMC is to
move a proposed development from a wetland area. The term “first priority” has the
usual and ordinary meaning of “first concern”, or “most important consideration”. A
priority is the concern, interest or desire that comes before all others. Rather than letting

the site dictate the location and size of the structures and the driveway, the applicant
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elected to have the elements of the improvements assume greater importance which
meant an unnecessary intrusion into the wetlands on the site. The secondary mitigation
strategy of the KMC regarding the balancing of cut and fill only comes into play if the
“first priority” requirement of avoidance of wetlands cannot be accommodated. The
following colloquy between Commission members and staff is compelling, and it is

clear that the Commission was troubled by the failure to consider the existing driveway

as access to the property.

N SN D

11
12
13
14
15
16
17
18
19

20
21
22

23

COMMISSIONER PASSOVOY: So my question to
the staff is, did you discuss -- did you consider
alternative locations of the driveway --

MR. CRUTCHER: Yes, that --

COMMISSIONER PASSOVOY: -- and discuss those
with the applicant? And would you tell us about that.

MR. CRUTCHER: Staff looked at the proposal

and the residence being located within the letter of map
amendments. Which took the property outside of the
floodplain seemed to be the most appropriate location
for the residence. And then with the requirement of a

hammerhead turnaround by the fire department pushing the

driveway up to the north, that seemed to be the best
approach for getting access to the letter of map
amendment area.

COMMISSIONER PASSOVOY: So the location of
the house or the development dictated the location of
the driveway?

MR. CRUTCHER: That's correct.

MS. LANDERS: And just to clarify, the

location of the house wasn't necessarily the choosing of
the owner. It was a LOMA that had already been
approved. So, you know, that was a condition that was
kind of existing in place. And I think when Adam and I
reviewed that, the effort was to keep the majority of
the development outside of the floodplain. Because if
we were to move the location of the home, you'd be
putting it outside of the floodplain and into the
floodplain. And so there was a discussion around

20
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9 alternatives. It isn't necessarily documented in kind
10 of multiple scenarios as part of the development
11 application, but those discussions did occur.

12 COMMISSIONER PASSOVOY: Okay. Thank you.

13 COMMISSIONER CARTER: Was there a

14 consideration of leaving the driveway where the existing
15 driveway is? Or how was the location of the existing

16 driveway considered?

17 MR. CRUTCHER: Well, the fire department

18 required a hammerhead turnaround access that was not
19 present with the current driveway configuration due to
20 fire department code. And so that configuration is the
21 result of the fire department requirements.

Transcript of Administrative Appeal of 121 Badger Lane, August 13, 2024
Page 61, Lines 5-25, Page 62 Lines 1-21

11 MR. CARTER: Staff, can you bring up page --
12 the last page in the staff report, 221?
13 (Next Slide)

14 MR. CARTER: Is it correct that this shows
15 existing conditions out there, more or less?

16 MR. CRUTCHER: Yeah.

17 MR. CARTER: And is it correct that that's
18 showing a sort of existing driveway location?

19 MR. CRUTCHER: Yes.

20 MR. CARTER: Is there an existing -- there's
21 an existing driveway on the site?

22 MR. CRUTCHER: Gravel. So the asphalt has
23 been pulled out, but the topography is similar to where
24 the driveway used to be when it was still functioning.

25 COMMISSIONER PASSOVOY: At the gray line?

1 MR. CRUTCHER: Correct.

[\°)

COMMISSIONER CARTER: Was there an attempt
3 made by the design team to design a driveway that worked
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4 on the existing configuration and a hammerhead that was
5 in a different portion of the lot that perhaps didn't
6 impact the wetland as much?

7 MR. CRUTCHER: I believe that would be a
8 question for the Applicant.

9 MS. LANDERS: Tim, it wasn't something that

10 was requested by staff. It was just during kind of

11 discussions of different alternatives and what was being
12 proposed.

Transcript of Administrative Appeal of 121 Badger Lane, August 13, 2024

Page 75, Lines 11-25, Page 76 Lines 1-12

COMMISSIONER PASSOVOY: And I actually, if

13
14
15
16
17
18
19
20
21
22
23
24
25

1

you take that -- [ mean, it may require some redesign of
the house, which was my question. Is if the design of
house -- the design and placement of the house is
dictating where the driveway goes. And maybe that
approach should have been, or we should ask the
Applicant to -- I mean, I know this has been a long and
expensive process. But since this was raised as a
problem early on, I would -- I would have liked to have
seen them say, well, maybe the way we've designed and
located the house should be reevaluated so that we don't
have this problem of the driveway and the hammerhead
right along the northern property line. It's sort of

the once again, you know, what forces the decision?
Which part of the design forces the decision?

Transcript of Administrative Appeal of 121 Badger Lane, August 13, 2024

Page 79, Lines 13-25, Page 80 Line 1

Numerous alternatives for the location of the driveway, including the existing

driveway, were apparently not considered by the City staff or the applicant. Some of

these alternatives would not even require a change in the scope of the project, the

location of the house or the potential location of a hammerhead. Certain of these

alternatives were actually discussed by the Osbornes and the applicant following the

initial appeal which resulted in the remand, but were dismissed out of hand due to the

time and expense of a redesign. That time and expense could certainly have been

avoided if consideration of alternatives that entirely avoided wetlands had been an

initial concern of both the City and the applicant.
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3. In approving this and other projects, City staff has inappropriately applied and
relied on the second sentence of Section 17.88.050(E)(21) without consideration of
the City’s priority mandate expressly stated in that section.

e Inits Decision and Findings dated May 14, 2024, with respect to 17.88.050(E)(21),
staff stated:

“Project site contains wetlands as delineated by Trent Stumph with

Sawtooth Environmental. The proposed development will impact,

permanently fill 1,277 square feet of wetlands with proposed wetland

mitigation creating approximately 1,278 square feet of wetlands.”
This statement interprets the second sentence of Section 17.88.050(E)(21) which
provides, “Mitigation strategies shall be proposed at time of application that replace
the impacted wetland area with an equal amount and quality of new wetland area or
riparian habitat improvement.” That secondary provision, however, would only come
into play if wetlands cannot be avoided at all. The very clear requirement of that section

of the KMC states, “Where development is proposed that impacts any wetland the first

priority shall be to move the development from the wetland area.” This then was the

City’s opportunity to enforce its own Code provision. Rather than jumping to the
secondary provision for cut and fill in order to accommodate the proposed new
development on the site, the staff and the Commission committed error by not
applying the clear language of the Code regarding wetland avoidance where
possible. If “first priority” means the “most important consideration”, it is facially

apparent that the KMC provision in that regard was ignored.

During the appeal hearing, the Applicant’s legal representative incorrectly advised the
Commission that the second sentence of Section 17.88.050(E)(21) was the only

requirement in the Code for wetland approval.

21 MS. STROLLO: Wetlands, so there is one wetland
22 requirement in code criteria for approval and we meet
23 it. The driveway fills some wetland area and that fill
24 is mitigated entirely by creating wetland elsewhere to
25 preserve the natural function of the river.

Transcript of Administrative Appeal of 121 Badger Lane, August 13, 2024
Page 36, Lines 21-25
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4. Proposed culverts are inadequate to ensure proper drainage. The placement of
culverts conflicts with the purpose of the City’s Floodplain Zoning Regulations
codified in Section 17.88.020.

KMC Section 17.88.020 states: It is the purpose of this chapter to promote the public
health, safety, and general welfare, and to minimize public and private losses due to

flood conditions in specific areas by provisions designed:

H. To ensure that those who occupy the areas of special flood hazard assume the

responsibility for their actions.

The plan proposes to eliminate the existing driveway and culvert located in the center of
the property and to place the new elevated driveway and multiple culverts in the
floodplain adjacent to the shared property line which creates new and unnecessary hazards

for the Osborne property.

Culverts are highly susceptible to blockage as a result of both wildlife and debris. Because
the culvert inlets are almost directly on the shared property line, and adjacent to a historic
1930’s fishing cabin owned by the Osbornes, any back-up of the three culverts would

unnecessarily create hazards for the Osborne property which are not insurable.

One of staff’s conditions of approval is that the culverts are required to be maintained and
kept clear to ensure sufficient carrying capacity. See Condition No. 15 of Decision dated
May 14, 2024. Because the project is apparently a residence being developed for sale, it
is impossible to ensure future compliance with this condition by anyone. Furthermore,
the Planning and Building Findings, Conclusions and Decision do not consider that in
flood conditions, it may be all but impossible for the culverts to be maintained and kept
clear due to the potential volumes of flood water and debris. The assumptions of the
Planning and Building department based on the unknown potential for debris were not
factual. As stated by Ms. Landers, “So from staff’s perspective, we aren’t concerned
about clogging of the culverts.” Tr., p. 73, . 14-15. While staff may not be concerned,
the Osbornes, having observed the flooding events of 2017, are most assuredly concerned

about that potential.
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4 MS. LANDERS: I think the last comments that I will make
5 is that debris is always a concern in flooding. That's
6 acomment that's been made. Large debris that -- that
7 blocks culverts on a large scale, like the ones provided
8 in the Appellant packet happen within the floodway when
9 you have large downed trees, you know, things like that.
10 These -- this area -- and Adam you can correct me if I'm
11 wrong -- sees a lot of kind of sheet flooding of water
12 come through. It isn't necessarily in a debris flow
13 area.
14 So from staff's perspective, we aren't
15 concerned about clogging of the culverts.

e The Planning and Building Department Staff members have proposed that its team will
monitor, in perpetuity, the maintenance and performance of culverts which are on
private property. Adam Crutcher expressly stated that, “... we do go around during
flooding years and check, myself, the fire department, streets and water and wastewater,
to check and make sure that those [culverts] aren’t getting blocked or impacted in any
way by debris. So those are things that we do regularly throughout the city in different
areas.” Tr.,p. 74,1. 21-25 and p. 75, . 1. Not only will these municipal inspections not
ensure compliance with Condition No. 15, it will have the effect of transferring
responsibility for the risk to the City in conflict with KMC Section 17.88.020. It makes
the City a party to any claim for damages that might result. Commissioners Carter and
Morrow were particularly concerned about the duty that the City had assumed in this

regard, and knew that it created a future liability for the City.

4 COMMISSIONER MORROW: You know, what if the person who buys the
5 house says screw you, litigate, you know? We don't care
6 what you do. We don't care what the city says. We're
7 not going to do anything. Let them sue us. I need more
8 -- you know, to put it right on their property line? If
9 it were halfway down and there was some leeway, but
10 there's no leeway here. If it backs up in a 100-year
11 flood, it's on their property right-of-way. There's no
12 -- and getting a guy to come out in a 100-year flood
13 when it's underwater, to come and clean these culverts,
14 you know, it's litigation for them. It's litigation
15 against the city. It -- we're setting ourselves up for
16 someone who buys the house and they go, I've got a ton
17 of money. Screw you, I'll do whatever I want. And if
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18 it means not cleaning the culverts, then I won't clean
19 the culverts and you can sue me. And three years later
20 when it gets done, you know, their house is ruined, or
21 their historic cabin has floated away.

Tr., p. 66, 1. 4-21.

All of this ignores the simple fact that the best way “to ensure that those who occupy the
areas of special flood hazard assume responsibility for their actions” is to locate proposed
culverts away from neighboring properties as is the case with the existing driveway and
the existing culvert on the property. In their brief on appeal to the Commission, the
Osbornes referred the City to the Blaine County Multi-Jurisdiction All Hazard Mitigation
Plan updated in October of 2018. Notably, the City of Ketchum, along with the cities of
Bellevue, Carey, Hailey and Sun Valley, are all “Participating Jurisdictions” in that Plan.
At page 13 of the Plan, “culverts” are grouped with “roads, bridges, [and] cattle guards as
“limiting conditions” with a “high” priority to identify and list. If culverts are limiting
conditions to the passage of floodwaters, it makes no sense to install three more of them

when alternatives are available, e.g., utilizing the location of the existing driveway on the

property.

5. The City is proposing to approve a flawed driveway and drainage plan which adds
1,277 square feet of fill to wetlands and blocks two existing drainage channels.
Drainage for one of the channels is based on the flawed culvert proposal discussed
above, while the second channel has only a single 12-inch drywell. As a result, the
plan fails to comply with KMC Sections 17.88.050(E)(1) and (5). The Commissioners
were clearly unfamiliar with the actual specifics of the site, and relied on apparent
erroneous information provided by the Applicant’s engineer.

Section 17.88.050(E) states: “The criteria for floodplain development applications and

riparian alteration permits shall be as follows: 1. The proposal preserves or restores the

natural characteristics of the river, floodplain and riparian zone including riparian

vegetation and wildlife habitat.” and “5. Landscaping and driveway plans to

accommodate the function of the floodplain allow for sheet flooding. Surface drainage

1s controlled and shall not adversely impact adjacent properties including driveways

drained away from paved roadways.”
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e There are two existing channels in the floodplain that traverse the property line, one of
which is located on the eastern side of the floodplain (the “east channel”) and the second
of which is located on the western side of the floodplain (the “west channel’’). These two
channels with elevations between 5785 and 5786 above mean sea level (“MSL”) allow
floodwater to flow from the Osborne property into the wetlands at an elevation of 5784

on the 121 Badger Lane property where some of the water collects and is absorbed.

e These two channels are separated by a rise with an elevation of approximately 5787.
As a result, floodwater cannot travel between the two channels at the BFE of 5786.5.
Excavation that would allow water to flow between the two channels would
fundamentally change the natural characteristics of the floodplain and create erosion

1Ssues.

e The proposed driveway fills these channels and wetlands on 121 Badger Lane, and
increases the elevation in the floodplain above existing grade by up to 3 feet. The proposed
elevations of the western portion of the finished driveway will be between 5786.55 and
5787.25, versus the existing elevations of between 5784 and 5786 and above the BFE of
5786.5 which will block the west channel and not allow sheet flooding to occur. However,
when asked by Commissioner Carter if the driveway was below the base flood elevation

(“BFE”), the applicant’s engineer responded, “Yes.” Tr., p. 51, 1. 11-13.

e By filling wetlands and the floodplain to accommodate the elevated driveway, the plan
fails to preserve or restore the natural characteristics of the floodplain and creates a barrier
to floodwaters that flow from the Osborne property onto 121 Badger Lane, and the
applicant’s plan fails to comply with KMC Sections 17.88.050(E)(1) and (5).

e Recognizing this issue, City staff stated in the Planning and Building Findings and
Decision:
“As a result of the raised driveway, if no culverts were placed

underneath, the adjacent property to the north would be adversely
impacted with increased floodwaters”. Decision at p. 3.
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Three culverts have been proposed to address floodwaters in the east channel. The west
channel is not served by the culverts, is closer to the river and experiences even greater
flows during flooding as observed by the Osbornes in 2017. This channel will be
blocked by the elevated driveway which exceeds the BFE. The proposed plan includes

only a single dry well to drain the west channel.

The Planning & Zoning Commission’s ability to understand these specific issues was
challenged by maps and plans whose elevations were difficult to read and compare, and
by never having visited the site (a) as was done by the staff in making its quasi-judicial
decision; and (b) as urged by the Osbornes at the appeal hearing after learning of staff’s
site visit to collect evidence. As a result, they relied on erroneous statements made by

the applicant’s engineer.

During the P&Z meeting, seeking further clarification on the proposed driveway

elevation versus the existing natural elevations Commissioner Passovoy, who would

be the deciding vote to approve the plan in a 3-2 split decision, asked the

applicant’s engineer:

COMMISSIONER PASSOVOY: Once again, this is
a very, very layperson question: Along the property
line, we understand there were -- without the driveway
there are undulations. And so the assertion of -- your
assertion or explanation is is that the driveway does
not create a berm. But do I understand that basically
the driveway flattens out those undulations?

MR. POWELL: There will -- yeah, sorry.

9 COMMISSIONER PASSOVOY: Okay. And is the --
10 and that the highest point of any undulation is no lower
11 than the driveway elevation? Am I -- am I confusing
12 you?

13 MR. POWELL: So say that again. The highest
14 elevation of those undulations --

15 COMMISSIONER PASSOVOY: Okay, so the
16 undulations are like this (indicating) --

17 MR. POWELL: Uh-huh.

R NN A W=
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COMMISSIONER PASSOVOY: -- up and down and
up and down. Where the driveway essentially flattens
that series of undulations, it makes it a straight line.

MR. POWELL: Right.

COMMISSIONER PASSOVOY: Is it fair to say
that the highest point of any undulation is no -- is not
lower than the driveway? So the driveway, the highest
point of the driveway is no higher than the highest
level of this series of undulations.

MR. POWELL: Yes.

COMMISSIONER PASSOVOY: Okay.
MR. POWELL: That is correct.
COMMISSIONER PASSOVOY: Okay.
MR. POWELL: In most cases those highs --

COMMISSIONER PASSOVOY: Would be -- would be
lower. But I just -- just -- it flattens it out so in a

sense it is a berm. But the berm is no higher than the
highest undulation that exists out there. Okay.

COMMISSIONER CARTER: To follow up on that,
did you say that the driveway is below BFE?

MR. POWELL: Yes.

Transcript of Administrative Appeal of 121 Badger Lane, August 13, 2024

Page 50, Lines 1-25, Page 51 Lines 1-13

However, that affirmative statement was followed up and contradicted by Mr. Powell

when he stated, “And so there are—but the majority of the driveway within the

floodplain is lower than the BFE.” Tr., p. 51, 1. 24-25 and p. 52, 1. 1. In other words,

there are portions of the proposed driveway that would be above the BFE.

As stated above, the western portion of the driveway rises to an elevation of as much as

5787.25 above MSL, which in contrast to Mr. Powell’s statement, is higher than both

the surrounding elevations and is higher than the BFE of 5786.5.

Stated otherwise, some portions of the elevated driveway are higher than the BFE and

existing natural elevations. This highlights the stated concern of the Osbornes from the

very beginning. The driveway will act as a berm and will create a significant risk to the
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Osborne property, including their historic 1930’s fishing cabin that sits adjacent to the

common property line.

6. The Planning and Building Department, and the floodwater analysis prepared by
the Applicant, failed to address the fact that the existing floodplain map for the site
is out of date, and changes in the draft FEMA floodplain map would expand the
floodway adjacent to the site and neighboring properties.

e KMC Section 17.88.050(G)(1)(a) allows the City to consider “whether there have been
significant amendments to the City’s...draft or interim floodplain maps...which will

apply to the subject approval”.
The City of Ketchum’s Planning & Building website states:
Changes to Floodplain Mapping:

The Federal Emergency Management Association (FEMA) is
undergoing an update to the Wood River Valley’s Flood
Insurance Rate Maps (FIRMs) as part of their RISK Map
program. This process may change the type of floodplain your
property is located in and may change the way you choose to
insure your home or property. FEMA has issued draft
maps that are available upon request.

https://www.ketchumidaho.org/planning-
building/page/flood-natural-disaster-information

e Because the site is not only in the floodplain, but also partially in the Historic Channel
Migration Zone for the Big Wood River, the issues are significant and real. The draft

floodplain maps clearly identify significant changes in the conditions in and around the site.

e During the Planning & Zoning Commission hearing, City Staff made the following

statement with respect to the proposed floodplain map.

16 MS. LANDERS: Mr. Chairman, may I just add a
17 point of --

18 CHAIR MORROW: Sure.

19 MS. LANDERS: -- clarification? So about

20 the draft FEMA maps, the only reason that there's a

21 change on this property is because in the new draft

22 maps, FEMA hasn't carried over the data of previously

30
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23 approved LOMAs into the data set. So the change of the
24 map is not a result of the change of flooding condition
25 on the property. It's just simply that the data -- all

1 of the data hasn't been incorporated; that's why they're

2 still draft.

Transcript of Administrative Appeal of 121 Badger Lane, August 13, 2024
Page 69, Lines 1-25, Page 70 Lines 1-2

COMMISSIONER PASSOVOY: Morgan, you answered
my question about whether or not you guys have looked at
this draft and whether you think there's anything
significant that would -- that would have affected your
decision were it actually finalized. And what I'm

hearing is, no, there isn't.

NN A WN
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MS. LANDERS: Yeah, and I can let Adam speak
9 to that. But Adam and Harmony both track the draft FEMA
10 process very, very closely.

11 COMMISSIONER PASSOVOY: Uh-huh.

12 MS. LANDERS: We've looked at every single

13 floodplain development permit and we've compared our
14 existing BFEs with the draft BFEs. And usually in

15 instances where there's any change in the BFE, then we
16 usually go with the most conservative. You know, but we
17 do track that process very quickly and we -- you know,
18 we take it very seriously.

Transcript of Administrative Appeal of 121 Badger Lane, August 13, 2024
Page 71, Lines 2-18

While this may be true with respect to the LOMA, these statements ignore the changes
for the rest of the property, including (a) where the wetlands and natural floodplain
conditions will be filled (b) where the barrier driveway will be created; and, (c) the

proposed culverts will be placed.

As aresult, it is believed that the analysis of the floodwater impacts on the site, and the
Planning and Zoning approval, are based on an analysis which does not reflect known
conditions. Mr. Osborne requested the data supporting the statements made by Ms.

Landers during the hearing, however none has been provided as of this writing.
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7. The Planning and Building Findings, Conclusion and Decision, and the Planning
& Zoning Commission’s approval of the same never addressed commentary from
neighbors and evidence that the LOMA on the site had been improperly issued as
a result of fill which had been placed on the site rather than the natural conditions
of the site as the LOMA requires. Pit tests on the site included as part of the
application revealed only one area of the site that had fill, i.e., the site of the LOMA.

8. Staff and the Commission’s review, and statements by the Applicant’s
representatives, demonstrated a lack of a clear understanding of the specific
conditions of the site and the impacts of the proposed driveway.

¢ During the initial appeal hearing in December, staff informed everyone in attendance that
it had conducted a site visit to view the site prior to rendering the staff’s initial decision.
During the Planning and Zoning Commission hearing on August 13, the Osbornes’
attorney expressly requested an opportunity for the Commission members to also visit the
site in order to view and gather the same evidence as staff did in order to render its formal
decision. However, the City Attorney expressly advised the Commissioners not to visit
the site which conflicts with the Osbornes’ right to due process. Although new evidence
was not to be considered, the Commission was certainly required to review, consider and
evaluate the same evidence as staff did when it was considering an appeal of the staff’s
decision. Failure to do so violated the Appellants’ right to due process. In Comer v.
County of Twin Falls, 130, Idaho 433, 942 P2.d 557 (1997), the Idaho Supreme Court
determined that an appellant’s due process rights were implicated in a situation where a
site visit was conducted without notice and without giving the parties or their
representatives the opportunity to be present. The Board of Commissioners in that case
viewed the property in question while the Commission members did not. The converse
is true in this case where staff, acting in a quasi-judicial capacity, acknowledged that it
had conducted a site visit, but the Commission was instructed not to do so despite the
request of the Osbornes’ attorney. The due process issue was expressly raised in that
regard. See Tr., p. 58, 1. 22-25 and p. 59, 1. 1-6. The City’s attorney cautioned against a
site visit and stated, “But particularly in this case on an administrative appeal, that would
be brand new information.” Tr., p. 58, 1. 19-21. That, however, was incorrect in light of
staff’s acknowledgment of having visited the site prior to making the formal Decision.

The City Attorney also reminded the Commission that they were to look “at the record
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that was before the staff below”. Tr., p. 28, 1. 18-19. He even raised the issue about the
accuracy of the site visit by the staff. Tr., p. 58, 1. 4-5. In Comer, the Idaho Supreme
Court stated:

C. The Twin Falls County Board Of Commissioners Violated The
Appellants' Due Process Rights When They Viewed The Property In
Question Without Notice And Without Giving The Parties Or Their
Representatives The Opportunity To Be Present.

Between August 14 and August 21, the Board viewed the property in
question. However, they provided no written notice of the viewing,
and provided none of the parties with the opportunity to be present.
The Appellants argue that this was a violation of their procedural due
process rights, because the Board was taking new evidence without
notice and without the opportunity for them to be present. The
Respondents argue that viewing the property was not new evidence,
because the Commission had viewed a videotape of the property, and
the viewing was simply a "live" version of the videotape.

In reviewing a Commission decision, the Board must confine itself to
the Commission's record. See Chambers, 125 Idaho at 118, 867 P.2d
at 992. In this case, it is arguable that the Board did not confine itself
to the Commission's record, since the Board viewed the property,
while the Commission did not. However, even if the Commission had
viewed the property, the procedural due process rights of the
Appellants would still have been violated in this particular situation.

The property viewing in this case is analogous to a viewing in a trial.
We have held that a judge or jury may not view premises without
notice to the parties. Highbarger v. Thornock, 94 Idaho 829, 831, 498
P.2d 1302, 1304 (1972). In that case, we noted the reasons for
requiring notice of the viewing:

First, notice to the parties provides them with an opportunity to
contest the propriety of such a viewing under the particular
circumstances .... More importantly, notice to the parties provides
them with an opportunity to be present at the time of the inspection,
which in turn will insure that the court does not mistakenly view the
wrong object or premises.

Id. The Highbarger Court noted that the appellants in that case had no
way of knowing if the judge viewed the proper area, or took note of
the relevant features of the premises in question. Id. at 831-32, 498
P.2d at 1304-05.

Similarly, in this situation, the record indicates that one of the
protestants to the application (not a party to this appeal) actually
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suggested that the Board go look at the property. However, this does
not constitute the proper notice, and the fact remains that the parties
were not given the opportunity to be present. Because none of the
parties was present during the viewing, and because no record was
made of the viewing, the parties have no way of knowing if the correct
parcels of property were examined by members of the Board.
Therefore, we hold that before a local zoning body; whether it be the
Commission or the Board, views a parcel of property in question, it
must provide notice and the opportunity to be present to the parties.

In Chambers v. Kootenai County Board of Commissioners, 125 Idaho 115, 867 P.2d 989,
(1994), the Court had an opportunity to define the difference between legislative action and

quasi-judicial action which implicates dues process.

In Cooper v. Board of County Comm'rs of Ada County, 101 Idaho
407, 411, 614 P.2d 947, 951 (1980), we held that a decision by a
zoning board applying general rules or specific policies to specific
individuals, interests or situations, are quasi-judicial in nature and
subject to due process constraints. The commissioners entered an
order granting Quad Park a conditional use permit for the use of
high powered lighting. This action by the commissioners was the
application of specific policies, the circumvention of a county
ordinance through the granting of a conditional use -permit, to a
specific interest. This can be distinguished from the annexation of
land by a county that was held to be a legislative action, rather than
a quasi-judicial decision. Burt v. City of Idaho Falls, 105 Idaho 65,
665 P.2d 1075 (1983). Therefore, due process safeguards must be
followed.

In this case, it was staff who made the actual Findings of Fact, Conclusions of Law, and
rendered a formal Decision regarding the issuance of Permit. As such, staff was clearly acting
in a quasi-judicial capacity bringing due process to the forefront. For a thorough analysis of
the law on quasi-judicial decision-making and due process implications, the letter from Edward

Lawson sent to the City attorney on May 29 provides an accurate legal analysis of those issues.

CONCLUSION

In light of the foregoing facts and argument, the Osbornes request the Council reverse
the decision of staff and the Commission granting the Permit. The Osbornes have expressly
identified issues which they contend constitute error or an abuse of discretion when the Permit
was granted. The applicant has the ability to modify the application now in order to (a) eliminate

the driveway berm on the north boundary of its property; and (b) eliminate any interference
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with the wetlands on the property consistent with the KMC priority statutory mandate of

avoidance whenever possible. We are dealing with a situation where the improvements to the

property are only in the planning stage rather than being engaged in a post-construction dispute.

There is no need to create a problem by construction of the berm, portions of which are higher

than the BFE and which would hamper the discharge of floodwater. Culverts, which are

recognized to be a potential impediment to the passage of floodwater, can be moved from the

property line. The wetlands can remain in their current condition given the priority status

accorded to them in the KMC. The words of Commission Chairman Morrow at the hearing

perhaps articulate this result more than anyone. He said:

COMMISSIONER MORROW: But my concern
really isn't -- it's that the design -- and [ was -- you
know, because it's been three years, we were told we
can't be asked to redesign the site. That's, you know,
not true.

So my concern is less of that and more that

we're creating something that in the future is going to
be a really big problem that we could avoid. And so I'm
not sure how that happens. But it makes me really
uncomfortable that our models say this and our models
say that.

I've been down there during the floods in

2017. I walk my dog down in that area all the time and
it's -- half of those houses shouldn't have been built

on Wood River or on Williams. You know, they're in the
frickin' floodplain or in where the river brings its

water back down.

So my concern is we don't make it worse.

Tr., p. 68, 1. 5-22

It seems fairly obvious that the existing driveway is an alternative that can be

considered which would avoid the creation of potential problems for the Osbornes, the City and

the ultimate purchaser of the applicant’s property. According to staff, that alternative wasn’t

anything that was requested by staff. The following colloquy demonstrates that fact.

AN A W

COMMISSIONER CARTER: Was there an attempt
made by the design team to design a driveway that worked
on the existing configuration and a hammerhead that was
in a different portion of the lot that perhaps didn't

impact the wetland as much?
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|

MR. CRUTCHER: I believe that would be a
question for the Applicant.

[>2)

9 MS. LANDERS: Tim, it wasn't something that
10 was requested by staff. It was just during kind of
11 discussions of different alternatives and what was being
12 proposed.

Tr., p. 76, 1. 2-12

Because the staff should have considered that rather obvious alternative, the Council
should take this opportunity to rectify the errors and avoid the potential for future
problems. Given the City’s admitted role in inspecting culverts on private property in order to
make certain they are functioning during flooding events, it only makes sense to reduce their
number and minimize the potential for flooding. The Decision granting the Permit should be

reversed with the applicant afforded an opportunity to prepare and submit a revised plan.

cc:  Nick and Stephanie Osborne
Morgan Landers: mlanders@ketchumidaho.org
Adam Crutcher: acrutcher@ketchumidaho.org
Ed Lawson: eal@lawsonlaski.com
Matthew A. Johnson: mjohnson@whitepeterson.com
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Source: Plans for 121 Badger Lane provided by City Staff on 5/14/24
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Big Wood River Atlas 2020 — Blaine County Idaho Website

The Stakeholder group consisted of representatives from the following organizations:

* Unites States Forest Service

* Bureau of Land Management

* Idaho Dept. of Fish & Game

* Idaho Dept. of Water Resources

* Cities of Bellevue, Hailey and Ketchum

* Trout Unlimited

* The Nature Conservancy

* Wood River Land Trust

* Idaho Conservation League

* Flood Control District #9

 Hiawatha Canal Company

* Galena Engineering

* Various members of the public Blaine County were represented by the following individuals:
* Former County Commissioners Larry Schoen, Len Harlig and Alan Reynolds
» Commissioner Jacob Greenberg

» Commissioner Angenie McCleary

» Commissioner Dick Fosbury

* County Engineer Jeff Loomis

» County Floodplain Manager Kristine Hilt

* Former County Engineer Jim Koonce
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The Warm Springs creek
watershed was impacted by
the 2013 Beaver Creek and
2007 Castle Rock fires which
increased sediment supply.

Main channel occupied this
area in the 1980's and relic
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iprap remains
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between 2016-2017.
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Reach Characteristics

Reach 8 - Photo Point 1
Warm Springs Creek confluence

Reach 6 - Photo Point 2 - Looking downstream

Reach Reach Big Wood
Characteristics Average River Average
W Sinuosity 1.04 1.15
[ . aradient gum 0.0062 0.0064
@?&—, HOMZ Width (ft) 403 513
g Bankloss 2015-2017
Q“{E: (acrefriver mile) 1.4 4.9
Bankloss 2004-2015
h\% (acre/river mile) 8.5 6.8
Bank
Stabilization (%) 38% 24%

The Warm Springs Creek reach is the first reach that transitions to
a lower energy system (less steep river gradient). Lowser energy
rivers tend to have more channel migration and a higher sinuosity,
but this reach had the third least sinuous channel with very litlle
channel migration between 2015-2017 (3 5x less than average).
This observation may be explained by the near continuous bank
armoring on the east riverbank

High

Medium

Protect/ Floodplain Strcam In-Stream
Maintain Heconnection Channel Enhancment
Reconnection
Reach Project Potential

Opportunities in Reach 6 include efforts to promote removal or
madification of rock arming where feasible. In-stream sediment
management through placement of flood fencing or enginsered
log jams could assist in sediment retention. The area around
the Trail Creek confluence may offer opportunities for stream
channel or floodplain process reconnection.

a9
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East Channel 121 Badger Lane
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West Channel 105 Wood River Drive North
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West Channel 121 Badger Lane
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Figure 3. Proposed grading cut and fill quantities showing up to 3 feet of fill to be placed blocking natural
drainage patterns (highlighted with blue arrows). Source: Brockway Engineering, PLLC.
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. https://experience.arcgis.com/experience/4ed5417¢c1e6b4874851b44e9bel42610/page/Draft-Floodplains/

Blaine County, Idaho (Big Wood) Draft Floodplain Iterations (September 2022 and April 2024) Risk MAP

Effective Floodplains Scope {Flood Stwdy) Draft Floodplains Draft Assessment

Increasing Resilience Together

Overview
This tab is intended to compare draft floodplain mapping from
September 2022 with draft floodplain mapping from April 2024.

Proposed areas are grouped by risk, flood zone, and flood frequency
as follows:

Area of High Flood Risk

* Zone A | 1% Annual Chance Flood Event

» Zone AE (Floodway) | 1% Annual Chance Flood Event

» Zone AE | 1% Annual Chance Flood Event

* Zone AQ | 1% Annual Chance Flood Event

' NAVAR S

Area of Moderate Flood Risk vVDgs
* Zone X (Depth Less Than 1 Foot) | 1% Annual Chance Flood Event “NAVD
* Zone X (Shaded) | 0.2% Annual Chance Flood Event
To compare between September 2022 and April 2024
updated floodplains, click the maps on the bottom left

comer

Draft Limit of Study (as of September 13, 2022)

Draft 1% Annual Chance Water Surface Elevation (as of
September 13,2022)

Draft Base Flood Elevation (as of September 13, 2022)

Draft Study Reach (as of September 13, 2022)

Draft Flood Hazard Area (as of September 13, 2022)

Zoneg A

Manar, Micrasoft |

121 BADGER LANE APPEAL Page 11 of 16
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: https://experience.arcgis.com/experience/4ed5417c1e6b4874851b44e9bel42610/page/Draft-Floodplains/

Blaine County, Idaho (Big Wood) Draft Floodplain Iterations (September 2022 and April 2024) RiSkMAP

Effective Floodplains Scope (Flood Study) Draft Floodplains Draft Assessment Draft Floodplain lteration Comparison

Increasing Resilience Together

Dverview
This tab is intended to compare draft floodplain mapping from
september 2022 with draft floodplain mapping from April 2024.

*roposed areas are grouped by risk, flood zone, and flood frequency
1s follows:

Area of High Flood Risk
» Zone A | 1% Annual Chance Flood Event
* Zone AE (Floodway) | 1% Annual Chance Flood Event
* Zone AE | 1% Annual Chance Flood Event
» Zone AQ | 1% Annual Chance Flood Event
\rea of Moderate Flood Risk i il - #
* Zone X [Depth Less Than 1 Foot) | 1% Annual Chance Flood Event 5788.3' NAVDBE
* Zone X (Shaded) | 0.2% Annual Chance Flood Event - e \"-—‘_l

To compare between September 2022 and April 2024
updated floodplains, click the maps on the bottom left
corner

Draft Limit of Study (as of April 17, 2024)

Draft 1% Annual Chance Water Surface Elevation (as of
April 17, 2024)

Draft Study Reach (as of April 17, 2024)

Draft Flood Hazard Area (as of April 17, 2024)
Zone A
Zone AE

. Zone AE (Floodway)

wergency Managemen -1, Pawered by Esr-

121 BADGER LANE APPEAL Page 12 of 16
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Source: Archaeological and Historic Survey
Report, 2005 Ketchum Reconnaissance
Survey, Blaine County Idaho, Prepared for
Planning and Zoning Department, City of
Ketchum, August 2005
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ummer home cabin from the Fosterville era

i X one story cabin has a stone foundation and extlerlor Wfalls are clad with

}(Fallfglil:ulﬂ }‘II(‘)l:'fzontal lcgs chinked with mud and pat"cemed w:ith Yilmcais&p;}:i:gles
ooden bird houses a _

ngzzg};if f‘d?:f ::i'ﬂ'l a trap door is located adjacent to the two cabins ondLot ; was
noted as were several rock lined walkways, a stone wall, and an abandoned an -
overgrown irrigation ditch. The property is considered ehg}ble to the NRHP urc;
Criterion A for its association with the initial settlement pe‘nf)d of Ketch.um. 'Un erﬁn
Criterion C, the property is eligible because it retains its original rural historical setting,
has integrity, and represents a unique ex;
twentieth century architecture.

Also located on Lot 3 is a 1930’s vintage s

ample of Ketchum nineteenth and early

Figure 14. A summer cabin from the Fosterville Era in West Ketchum, view northwest.
} i Digital Image WK 16 # 16.

fyad
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Exhibit C

Ir\'h‘ been found to be in sub:
the adopted building codes
documents are approved contingent

TEST PIT SITE PLAN PHOTO 1
Proposed Badger Lane Residence
Parcel 4, Rocking Ranch Subdivision No. 2
121 Badger Lane
Ketchum, Idaho
Image captured on June 24, 2022
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/S

EDWARD A. LAWSON LAWSO N LAS Kl

OF COUNSEL
EAL@LAWSONLASKI.COM

November 18, 2024

Honorable Mayor and Councilpersons
Post Office Box 2315

191 5 Street West

Ketchum, Idaho 83340
participate@ketchumidaho.org

Re: Appeal of Floodplain Development Permit for 121 Badger Lane,
Ketchum, Idaho

Dear Mayor and Councilpersons:

My firm and | represent 121 Badger, LLC (“Owner”) the owner of 121 Badger
Lane, Ketchum, Idaho (“Property”) and the holder of the Floodplain Development Permit
(“Permit”) issued June 16, 2023 for the residential development of the Property
(“Project”) on whose behalf we hereby respond to the arguments raised by Gary Slette,
counsel for Nicholas and Stephanie Osborne (“Appellants”), in support of their appeal of
the decision by the Planning and Zoning Commission (“Commission”) affirming the
decision by the Planning and Zoning Administrator (“Administrator”) to grant the Permit.

For the reasons explained below the appeal lacks merit and should be denied for
procedural and substantive reasons. Initially it must be observed the appeal is untimely
and should be dismissed for that reason alone. Further, the appeal is not supported by
competent scientific evidence but is instead premised on self-serving conclusory
statements of opinion cherry picked out of context from the record. All of the science
based facts prove there is no risk flood water flows will be impeded by the proposed
driveway.

l. NATURE OF THE CASE.

This is an appeal from the Commission’s approval of the Administrator’s decision
to issue the Permit for the Project. Appellants attempt to keep their appeal alive by
arguing that the approved driveway which is lower than the base flood elevation will
nevertheless act as a berm impeding the flow of floodwaters and all three of the
required culverts will fail because the condition of approval that they not become
clogged is unenforceable.

However, as set forth below, none of Appellant’s arguments have merit. Rather,
they are simply an attempt to continue to hinder and delay the Project, which has the

www.lawsonlaski.com

Call: 208-725-0055 | Visit: 675 Sun Valley Road, Suite A | Mail: PO Box 3310, Ketchum, ID 83340 | Fax: 208-725-0076
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potential of causing Owner to lose a substantial sum of money and deprive the public of
jobs and property taxes. Petitioner’s arguments are not based on any genuine
impairment of a substantial right from the Project but rather a “not-in-my-backyard”
approach to land use entitlements. Therefore, for the reasons set forth herein, the
Council must affirm the Commission’s and Administrator’s decisions.

Il COURSE OF THE PROCEEDINGS AND FACTUAL BACKGROUND.

As set forth above, this matter has been before the Administrator and
Commission on numerous occasions, each has made findings of fact, conclusions of
law and order on at least two separate occasions, has accumulated a Record of over
222 pages, has listened to oral testimony and reviewed written testimony from both
Owner’s representatives as well as Appellants. There is no doubt that the decisions
have each been rendered after exhaustively reviewing the application and should now
be affirmed.

The Administrator first approved and issued the Permit nearly a year and a half
ago on June 16, 2023. Upon approval, Appellants lodged their first appeal of the
Administrator’s approval to the Commission in July 2023. After significant delay, the
Commission held the first appeal hearing in December 2023. At that time, the
Commission found that the Owner properly submitted the required information,
and the Administrator committed no error in approving the Permit." However, the
Commission decided to remand the Permit for the Administrator to perform
supplemental analysis due to the “level of technical detail involved in floodplain
development.”? Specifically, the Commission asked the Administrator and Owner to
provide further work and analysis “in relation to Ketchum Municipal Code § 17.88.050
(5) and (6).% As a result, the Administrator asked Owner to submit another application
with additional engineering relating to criteria 5 and 6, which Owner submitted in early
February 2024.

Upon reception of the additional material from Owner, the Administrator followed
the same procedures established by the Ketchum Municipal Code (“KMC”), including
providing notice and soliciting public comment. After gathering public comment, the
Administrator and its staff requested additional information from Owner in order to
specifically address issues raised by the public. Following a thorough review, including

additional analysis provided by a third-party engineer hired by the City, the Administrator

once again approved the Permit on May 14, 2024.4

' See Findings of Fact, Conclusions of Law, and Decision adopted by the Commission on January 9,
2024 (emphasis added).

2 See Id.

3 Criteria 5 and 6 relate to whether the plans accommodate the function of the floodplain by allowing
sheet flooding, whether the application will adversely impact adjacent property, and whether floodwater
carrying capacity is reduced by the application.

4 See May 14, 2024 Administrative Floodplain Development Permit Findings and Decision

www.lawsonlaski.com
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Subsequent to this second approval by the Administrator, Appellants again
appealed the decision of the Administrator to the Commission. Because of their new
appeal, the Commission held another appeal hearing on August 13, 2024. After the
hearing, the Commission once again found that the Administrator committed no error
and did not abuse its discretion when it approved Owner’s Permit, this time Commission
affirmed the Decision of the Administrator.® Notably, the Commission highlighted that
the Permit was before the Commission “on substantially the same issues on December
12, 2023.7% In fact, the Commission acknowledged that Owner and the Administrator
had provided significant supplemental material containing technical information and
analysis pursuant to the Commission’s request.” Thus, the Commission concluded that
the Permit was thoroughly reviewed and in compliance with KMC.8

Despite this, Appellants have now appealed the Commission’s decision to the
Council. Appellants filed an appeal brief (“Appellants’ Brief’) on November 8, 2024.
Now, Owner responds as set forth herein.

M. STANDARD OF REVIEW

Pursuant to Title 17 of City of Ketchum Zoning Code, the authority of the Council
in this hearing on appeal is to consider the record, the order, requirement, decision or
determination of the Planning Commission and the notice of appeal, as well as the oral
and written legal arguments of the Appellant and the Planning Commission and/or staff
representing the Planning Commission. The Council may then affirm, reverse or modify,
in whole or in part, the decision or determination of the Planning Commission.®
Furthermore, the Council may remand the application to the Planning Commission for
further consideration with regard to specific criteria stated by the Council. °

In considering this appeal, it should be noted that the enabling legislation for the
Commission, and Ketchum’s Zoning Ordinance itself, is the Local Land Use Planning
Act, I.C. § 67-6501 et seq. (‘LLUPA”). The first listed purpose of the LLUPA is to
“protect property rights while making accommodation for other necessary types of
development. . ..”"" Among the statutory duties of the Planning Commission is to
insure that “land use policies, restrictions, conditions and fees do not violate private
property rights, adversely impact property values, or create unnecessary technical
limitations on the use of property . .. .""2

5 See Findings of Fact, Conclusions of Law, and Decision adopted by the Commission on August 13,
2024 (the “August 2024 Decision”).

6 See Id.

7 See Id.

8 See Id.

9 See KMC § 17.144.020.

0 See Id.

"].C. § 67-6502(a).

12].C. § 67-6508(a).
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IV. ARGUMENT
A. The Appeal Was Untimely and Must Be Dismissed.

As previously addressed in Owner’s November 28, 2023 Response Brief,
Appellants’ notice of appeal was not timely, and this appeal must be dismissed on that
basis alone. KMC outlines the process and deadlines for all appeals, including
requirements for when written notice of an appeal must be filed in order to be timely.
Indeed, KMC clearly states:

Time for filing appeals. All appeals permitted or authorized by this
title shall be taken and made in the manner and within the time limits
as follows: The written notice of appeal shall be filed before 5:00 p.m.
of the fifteenth calendar day after the order, requirement,
decision or determination of the administrator has been made or
after findings of fact have been approved by the Commission,
whichever is applicable. The failure to physically file a notice of
appeal with the administrator of the City within the time limits
prescribed by this section shall be jurisdictional and shall cause
automatic dismissal of such appeal. '3

Therefore, any notice of appeal that is not filed within 15 days of a decision or
determination by the Administrator must be automatically dismissed. As shown in the
record of appeal, as well as Appellants’ own brief, the Administrator first approved the
Permit on June 16, 2023.'* Pursuant to KMC, the deadline to file an appeal of the
Administrator’s decision was undoubtedly July 3, 2023."5 However, Appellants filed
their notice of appeal with the City on July 11, 2023, clearly outside the deadline
established by KMC.'” Because Appellants’ notice of appeal was filed after the 15-day
deadline City Code mandates that the appeal be dismissed automatically.

Despite this, City Attorney Matthew Johnson previously responded in an email
dated August 23, 2023: “The City evaluates floodplain development permits
concurrently with building permits. While comments and review may be happening
separately for each, such that one may seem resolved prior to another, the practice is
that they are finally/formally approved at the same time.”'® However, this explanation
contradicts the plain language of the KMC and ignores the facts at hand. Specifically,
the decision to grant the floodplain permit was made on June 16, 2023 and accepted by

13 KMC § 17.144.030 (emphasis added).

4 Appellants’ Brief, pg. 1.

5 Note that 15 days after June 16 is July 1. July 1 was a Saturday, and Ketchum City Code requires that
the deadline for appeal be extended to the following business day, bringing the deadline to July 3.

16 See Appellants’ Notice of Appeal dated July 11, 2023.

7 A fact Appellants conveniently failed to acknowledge in their briefing.

8 See Email from Matthew A. Johnson to Franklin G. Lee and Gary Slette, dated Wednesday, August 23,
2023 at 4:46pm.

www.lawsonlaski.com

Call: 208-725-0055 | Visit: 675 Sun Valley Road, Suite A | Mail: PO Box 3310, Ketchum, ID 83340 | Fax: 208-725-0076

57




Owner on June 20,2023 only then was the date changed to June 26, 2023 by
interlineation. Importantly the new date was never accepted by Owner. Indeed, Mr.
Johnson acknowledged that floodplain development permits and building permits are
separate applications. Even more, Appellants are solely challenging the approval of the
Floodplain Development Permit. As a result, the Council must follow the plain language
of KMC and dismiss this appeal as it was not timely filed and there is no jurisdiction for
its consideration.

B. The Decisions of the Commission and Administrator to Grant
the Permit are Based on Substantial Scientific Evidence.

Appellants continuously assert that the proposed driveway will act as a berm and
impede the flow of flood water. Appellant’s Brief, pgs. 2, 3, 15. They claim this is due to
parts of the driveway being higher than the base flood elevation. In support of their
contention Appellants cherry pick parts of the record taken out of context but offer no
scientific evidence to support their claims. What is not true is that the driveway is a
berm or levy as characterized by Appellants. Portions of the driveway near the
residence will be above the base flood elevation to satisfy code requirements, however,
near the property line only a small portion of the driveway is slightly above the base
flood elevation. This small area has no material adverse effect on Appellants. Of
utmost importance, the modeling used by Owner’s expert reveals there is no rise in
water level at the property line or on the Appellants’ property due to the driveway.
Moreover, the driveway design has a safety factor of 50% as the modeling assumes half
the carrying capacity of the four culverts designed into the Project would be blocked
during the 100 year flood event. Consequently, the driveway near the property line will
not impede flood water flows. This conclusion is based on accepted scientific evidence
evaluated and reported on by Owner’s hydrologist using the same hydrologic modeling
employed by FEMA with which the City’s own expert agreed. Notably, Appellants’
expert has not disputed the method or conclusion or suggested any flaws in the
process.

For a comprehensive response to the specific erroneous claims of Appellants see
the memorandum from Eric Powell of Brockway Engineering attached hereto as Exhibit
A and incorporated herein by reference. These include the following:

1. The rise in water level is 0.00 feet at the property line.

2. KMC requires that no-more than 1-ft of flood depth can be had

over access roads. The driveway was raised slightly to ensure

that lowest elevation of the driveway was greater than 5785.5-ft.

KMC recognizes that culverts may be required under driveways.

4. Culverts are standard engineering devices recommended to
move water, including floodwater, by the City of Ketchum.

w
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C. Alternatives to Location of the Driveway Were Considered.

Appellants claim that the driveway location was selected without consideration of
alternatives resulting in loss of wetlands on the Property. Appellants base their
assertion on the lack of written evidence of any such consideration. However, at page 6
of their brief, Appellants admit that Morgan Landers testified that alternative locations
were in fact considered. Ms. Landers testified truthfully as Owner’s representatives
participated in the process. Moreover, written evidence of such considerations is not
required and it is not therefore fair or reasonable to infer that such consideration didn’t
take place. Finally, the lack of written evidence can be explained by the language used
in KMC 17.88.050(E)(21). That section doesn’t prohibit development impacting
wetlands. Rather, it describes not disturbing wetlands as a planning priority. Notably,
the section contemplates situations where disturbance of wetlands will be warranted
and the planning priority not implemented. The section requires mitigation of wetland
impacts with an equal amount and quality of new wetlands. The strategies addressing
impacted wetlands must be included in the original application. Mitigation is only
required if there are impacted wetlands. The consideration of alternative driveway
locations must therefore occur informally before an application is made. In any case,
the Permit was granted on the condition that the mitigation of impacted wetlands be
completed eliminating any possible adverse consequence on the wetlands due to the
Project. As a practical matter, the Council should not ignore Morgan Landers’
uncontradicted testimony or the fact the impact on wetlands will be fully mitigated and
affirm the decision to grant the Permit.

D. Condition 15 Requiring the Culverts be Kept Clear is
Enforceable.

The Permit was approved subject to the condition that three culverts beneath the
driveway be kept clear to insure the flow of flood water. Contrary to Appellants’
assertions otherwise, condition 15 requiring that the culverts at issue are to be
maintained and kept clear is enforceable. Indeed, Appellants’ claim “there is absolutely
no enforcement provision that would compel the applicant, its successor, or the City to
fulfill that condition.”'® Appellants previously presented this same argument to the
Commission as well. However, Appellants’ claim is baseless and without merit.2° In
fact, the Commission explicitly found that “the Planning Department provided
appropriate clarifying information on enforcement mechanisms to address Appellants’
argument about blockages and enforcement.”?’

The Commission, Planning and Building staff, and City Attorney discussed the
enforcement of condition 15 at length at the August 13, 2024 appeal hearing.

19 See Appellants’ Brief, pg. 2.

20 |f taken as true, this would mean that the City has no means to enforce any condition imposed on a
project, whether it be for a building permit, sub plat, or otherwise.

21 August 2024 Decision, pg. 4.
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Specifically, the City Attorney informed the Commissioners that:

There is enforcement and, and sort of this question has been thrown
out of, you know, what do we do if the neighboring property owner
had a concern? They would have the ability to call the city, that
triggers, the city has that authority to inspect, notice up the property
owner, you’re required to maintain this under your floodplain
development permit, and that property owner has to comply with that.
And there is further enforcement mechanisms under the code and
flood regulations. . . . In an emergency situation the city has more
leeway to go in and abate a nuisance or, or, or clear a floodway. 22

Furthermore, Planning and Building Director Morgan Landers told the
Commissioners that “the condition [condition 15] is written in a really strong way that
gives us a lot of opportunity to enter the property when there’s areas of concern. Its not
just planning staff, its any member of our inspection team.”?® To that end, City Staff
testified that they conduct periodic spot-checks of culverts to ensure compliance with
conditions of approval.

The condition may be enforced pursuant to the provisions of KMC 17.88.120B
which clearly provides a full panoply of administrative and judicial remedies for a
violation. Among the remedies are damages and injunctive relief. The condition
creates a duty, the breach of which gives rise to liability for damages and therefore
serves a deterrent function. Additionally, a violation of a condition of approval is
deemed a criminal misdemeanor for which a violator may be fined or imprisoned for 6
months. No more compelling deterrent to breaching the condition exists.

Contrary to Appellants’ assertion, the City is not liable for tort damages resulting
from its governance of the floodplain. The Idaho Tort Claim Act limits government
immunity for civil wrongs by a municipality to discretionary acts. Chandler Supply Co. v
Boise, 104 Idaho 480 (1983). The Supreme Court has said: “It is not a tort for the
government to govern.” Dalehite v. U.S., 346 U.S. 15, 57, 73 S.Ct. 956, 979 (1953)
(Jackson, J., Dissenting). Negligent spot checks for compliance with FAA regulations
are not actionable because they involve a clearly discretionary function. US v S.A.
Empressa (Varig Airline), 467 US 797 (1984). By analogy, spot checks for compliance
with conditions related to culverts would be a discretionary function within an exception
to the Tort Claims Act.

Because condition 15 is enforceable, it imposes a duty that Owner must abide
by. Specifically, Owner must maintain the culverts so that they function properly during
flooding conditions. Importantly, condition 15 does not impose the same duty on the
City. Thus, a failure by Owner to maintain the culverts would constitute a breach of this

22 See Transcript of August 13, 2024 hearing at 3:18:16-3:18:45.
23 |d. at 3:30:37-3-30-50.
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duty. Even more, the duty to maintain serves as an inherent deterrent because any
breach gives rise to liability for damages. Although purely hypothetical, should a breach
of the duty to maintain occur, the City or other affected party has remedies available to
them as provided by the KMC or Idaho law. Idaho courts have long provided judicial
remedies such as damages or equitable remedies for those that suffer a loss due to a
breach of duty, such as Owner’s duty to maintain the culverts. Clearly Appellants’ claim
is nothing more than a red herring argument that is not, and cannot, be supported by
fact.

E. Appellants Were Not Denied Due process as a Result of Staff’s
Site Visit.

Throughout the duration of the appellate process, Appellants repeatedly
requested that the Commission pause the process in order to take part in an on-site visit
to the property. Indeed, the Commission was faced with the very same argument and
plea from Appellants’ attorney, Mr. Slette, at both previous appeal hearings. It is clear
that Mr. Slette’s argument has been proffered each time solely to delay. In fact, the
argument cannot be supported by applicable law.

Generally, procedural due process requires a process that will not arbitrarily
deprive an individual of his rights in violation of the state or federal constitutions.
Cowan v. Bd. of Comm’rs of Fremont County, 143 ldaho 501, 510, 148 P.3d 1247, 1256
(2006). Specifically, the Idaho Supreme Court has held that, in planning and zoning
decisions, due process requires: (a) notice of the proceedings; (b) a transcribable
verbatim record of the proceedings; (c) specific, written findings of fact; and (d) an
opportunity to present and rebut evidence. Id. This process is not to be applied rigidly.
“Rather, it is a flexible concept calling for such procedural protections as are warranted
by the particular situation.” Id. (quoting Aberdeen—Springfield Canal Co. v. Peiper, 133
Idaho 82, 90, 982 P.2d 917, 926 (1999)).

LLUPA directs governing boards to adopt procedures for the conduct
of public hearings. I.C. § 67-6534. At a minimum, such hearing
procedures shall provide an opportunity for all affected persons to
present and rebut evidence. [d. In addition, Idaho Code § 67—
6504(c) requires maintenance of a record of all meetings, hearings,
resolutions, findings, permits and actions. Courts reviewing zoning
agency decisions are to consider the proceedings as a whole and to
evaluate the adequacy of procedures and the resultant decision in
light of practical considerations with an emphasis on fundamental
fairness and the essentials of reasoned decision-making. 1.C. § 67-
6535(c). Only those whose challenge to a decision demonstrates
actual harm or violation of fundamental rights, not the mere
possibility thereof, shall be entitled to a remedy or reversal of a
decision.
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Neighbors for a Healthy Gold Fork v. Valley County, 145 Idaho 121, 127, 176 P.3d 126,
132 (2007).

In this case, Appellants claims that their due process rights were violated
because they did not receive adequate notice of the Staff’s site visit. Appellant’s Brief,
pgs. 18-20. While the Staff did not provide notice of its site visit to anyone, the omission
is not meaningful in terms of the outcome of the process. Likely, the Administrator
conducted the site visit for its own internal purpose to understand the application and
determine the appropriate scope of notice required. It is further likely the Administrator
would have granted the Permit even if Appellants had participated in the site visit. What
is important is that Appellants did receive notice of and did participate extensively in
proceedings before the Administrator and Commission. The Commission conducted
separate public hearings on the applications on December 12, 2023 and August 13,
2024. Appellants participated in each public hearing. In addition, Appellants objected to
the Administrator’s Findings resulting in the Commission remanding the matter to the
Administrator for further consideration. Accordingly, Appellants had an opportunity to be
heard at a meaningful time and in a meaningful manner regarding Owner’s applications.

Furthermore, and as the City Attorney previously advised the Commission, an
appellate hearing such as this before the Council is not the proper time to introduce new
facts or evidence. In fact, the Commission and Council are explicitly prohibited from
considering new facts and evidence, it may only consider the existing record, Decisions,
and legal arguments by the parties. Unsurprisingly, KMC supports this position:

Upon hearing the appeal, the Commission shall consider the record,
the order, requirement, decision or determination of the administrator
and the notice of appeal, together with oral presentation and written
legal arguments by the appellant and the administrator. The
Commission shall not consider any new facts or evidence at

this point.?*

Now that this appeal is before the Council, it faces the same limitations. The
KMC establishes that:

Upon hearing the appeal, the council shall consider only matters
which were previously considered by the Commission as evidenced
by the record, the order, requirement, decision or determination of
the Commission and the notice of appeal, together with oral
presentation and written legal arguments by the appellant, the
applicant, if different than the appellant, and the Commission and/or
staff representing the Commission. The council shall not consider
any new facts or evidence at this point.2°

24 See KMC § 17.144.010(C) (emphasis added).
25 See KMC § 17.144.020(C).
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The language is nearly identical, and the message is the same, the Council is prohibited
from considering new facts and evidence. The Council is simply tasked with
determining whether the Commission made any error or abused its discretion, just as
the Commission was in determining the same as to the Administrator.

Appellants’ Brief attempts to compare this case to Comer v. County of Twin Falls.
However, Appellants’ argument is misleading. In fact, the case directly contradicts
Appellants’ argument. There, the Court first recognized that both the Planning and
Zoning Commission and Board of Directors are prohibited from considering new facts
and evidence as they are limited to the record before them. 130 Idaho 433, 439. As a
result, the Court determined that due process rights were violated when a local zoning
body, whether the Board of Commissioner or Planning and Zoning Commission, viewed
the property in question (at the request of one of the parties) without notifying the
parties. Id. The Court reasoned that a site visit is considered new facts and evidence.
Id. Here, the Comer case reaffirms that the Commission, and now the Council, is
limited to the facts in the record when determining if there was an error or abuse of
discretion. Asking each to make a site visit constitutes the consideration of new facts
and evidence, contrary to ldaho law. Instead, each was limited to the record before
them based on the materials provided by the parties and the Administrator. Clearly, the
Comer case cannot and does not support Appellants’ position that their due process
rights were violated.

Therefore, Idaho Code § 67-5279 requires affirmation of the Commission’s
decision unless the Appellants can demonstrate their substantial rights are affected.
Such is not the case in this instance. Although Appellants complain about the lack of
due process, as set forth above, the due process complaints lack merit and cannot be a
basis for prejudice to a substantial right because Appellants received a “reasonably fair
decision-making process” free from procedural defects that might reasonably have
affected the final outcome. Hawkins v. Bonneville County Bd. of Com’rs, 151 |daho 228,
254 P.3d 1224 (2011). This leaves Appellants with their concern relating to the driveway
impeding the flow of flood water.

Notably, Appellants do not claim their property will not be subjected to sheet
flooding in a high run off year. Appellants assert they will suffer damages from an
indeterminate incremental quantity of flood water on their land resulting from the
driveway elevation or blocked culverts. Appellants do not even attempt to quantify the
added amount of flood water. Instead, Appellants rely solely on the conclusory
statement of “further elevation of the driveway increased the height of the barrier
created by the new driveway and exacerbated an already flawed plan,” without
explanation how they are affected. Appellant’s Brief, pg. 4. But, to establish an
impairment of a substantial right, more is required. Krempasky v. Nez Perce County
Planning & Zoning, 150 Idaho 231, 245 P.3d 983 (2010) (conclusory statements of
prejudice due to noise, traffic and large building were insufficient to establish a
substantial right). For instance, in Hawkins, the Supreme Court noted that the Appellant
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must show, not merely allege, real or potential prejudice to his or her substantial rights
and observed that no universal rules have been articulated to govern when substantial
rights are violated. 151 ldaho 28. Importantly, in that case, the Court looked to the law
relating to property rights, nuisance and trespass for a determination of whether a
substantial right was at stake. Neither applies to the facts of this case.

See also, McVicars v. Christensen, 156 |daho 58, 320 P.3d 948 (2014), wherein
the Court observed:

Generally, ‘every man may regulate, improve, and control his own
property, may make such erections as his own judgment, taste, or
interest may suggest, and be master of his own without dictation or
interference by his neighbors, so long as the use to which he devotes
his property is not in violation of the rights of others, however much
damage they may sustain therefrom.” White v. Bernhart, 41 Idaho
665, 669-70, 241 P. 367, 368 (1925). A landowner does not have
the right under nuisance law to prohibit upon adjoining land the
erection of structures that he or she considers not to be aesthetically
pleasing. Id. (holding that the fact that a building ‘is unsightly or out
of harmony in construction with adjacent buildings, and therefore not
pleasing to the eye, would not make it offensive to the senses.’).

Appellants have no substantial right which they can claim will be prejudiced.
Therefore, while there may be sympathy for Appellants’ plight, Appellants are not
entitled to challenge the City’s actions and infringe on Owner’s rights to develop its
property for the purely subjective concern regarding the impediment to the flow of an
indeterminate amount of flood water.

V. CONCLUSION

Based upon the foregoing, Owner requests the Council affirm the decisions of
the Administrator and Commission reasoning that they are consistent with the
applicable standards, supported by substantial evidence and Appellants although
afforded due process have failed to prove any violation of law or other error or show
prejudice to a substantial right sufficient to warrant denial of the Permit.

LAWSON LASKI CLARK, PLLC

%W—'

Edward A. Lawson
Cc: client
M. Johnson
M. Landers
G. Slette
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EXHIBIT A TO OWNER’S RESPONSE TO OSBORNE’S APPEAL

Response to Osborne’s Appeal
121 Badger Lane, LLC
Brockway Engineering, PLLC
GEP, PE — November 14, 2024

The purpose of this document is to discuss several items that were raised in the Osborne Appeal, dated
November 8, 2024. In this appeal, there are many statements and discussion points regarding the
location of the driveway and perceived idea that the driveway will act as a berm to prevent floodwaters
from flowing. All of these statements are opinion statements, by either the attorney or the neighboring
landowner, and have no technical support. Brockway Engineering represents the applicant and we have
evaluated the proposed driveway using standard engineering approaches including developing and
using models and independent calculations. The result of the proposed driveway is a 0.00-ft rise at the
property line. Furthermore, the proposed project has been reviewed by the City’s third party engineer,
Harmony Design and Engineering, who agreed with the technical evaluation of impact of the proposed
driveway.

Page 2 (second paragraph): “Portions of the driveway are above the base flood elevation and
will serve to function as a berm to potentially impound flood flows.”

Repeatedly, the Osborne’s have stated that their concern was the elevated driveway next to the
property line, which corresponds to what the Osborne’s call the east channel. It is true that the driveway
will increase above the BFE as it meets the proposed residence (which must be above the BFE by code).
But this portion of the driveway will not act as a berm. We have shown hydraulically that the proposed
culverts will convey water and the proposed drive