
 

 

CITY OF KETCHUM, IDAHO SPECIAL CITY COUNCIL MEETING 
Monday, December 09, 2019, 3:30 PM. 

   480 East Avenue, North, Ketchum, Idaho 
AGENDA 

●    CALL TO ORDER: By Mayor Neil Bradshaw 
●    ROLL CALL 
●    COMMUNICATIONS FROM MAYOR AND COUNCILORS 
●    COMMUNICATIONS FROM THE PUBLIC on matters not on the agenda (Comments will be kept to 3 minutes) 
●    PUBLIC HEARINGS AND DISCUSSIONS (Public comment and input taken on the following items) 

1. ACTION: Recommendation to Accept Public Comment and Review and Determine: (1) if Trail Creek LLC 
has cured the development agreement breach and (2) if not cured, direct staff to proceed to initiate 
communications and administrative work as necessary for site restoration.  

●    STAFF AND COUNCIL COMMUNICATIONS (council deliberation, public comment not taken) 
●    ADJOURNMENT 
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If you need special accommodations, please contact the City of Ketchum in advance of the meeting. 

This agenda is subject to revisions and additions. Revised portions of the agenda are underlined in bold. 

Public information on agenda items is available in the Clerk’s Office located at 480 East Ave. N. in Ketchum or by calling 

726-3841. 

Your participation and input is greatly appreciated. We would like to make this as easy as possible and familiarize you 

with the process.  If you plan to speak, please follow the protocol below. 

 Please come to the podium to speak. 

 Stand approximately 4-6 inches from the microphone for best results in recording your comments. 

 Begin by stating your name. 

 Please avoid answering questions from audience members. All questions should come from City officials. 

 Public comments will be limited by a time determined by the Mayor. 

 You may not give your time to another speaker. 

 If you plan to show a slide presentation or video, please provide a copy to the City Clerk by 5:00 p.m. on the 

meeting date. 

Please note that all people may speak at public hearings. 

Public comment on other agenda items is at the discretion of the Mayor and City Council. 

Public comments may also be sent via email to participate@ketchumidaho.org  

Visit www.ketchumidaho.org and sign up for notifications on agendas, meeting packets, dates and more. 

Like us on Facebook and follow us on Twitter. 

Thank you for your participation. 

We look forward to hearing from you! 
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December 9, 2019 
 
 
Mayor Bradshaw and City Councilors 
City of Ketchum 
Ketchum, Idaho 
 
Mayor Bradshaw and City Councilors: 
 
Recommendation to Accept Public Comment and Review and Determine: (1) if Trail Creek LLC has cured the 
development agreement breach and (2) if not cured, direct staff to proceed to initiate communications and 

administrative work as necessary for site restoration. 
 
Recommendation  
Staff recommends the Council evaluate the information provided and make one of the following motions: 
• Move to determine Trail Creek Fund LLC has sufficiently cured the breach identified in the October 9, 2019 

Notice of Material Breach, or 
• Move to determine Trail Creek Fund LLC has not cured the material breach and take the following actions: 

a. Direct staff to prepare notice the material breach has not been cured 
b. Direct staff to initiate communications and administrative work necessary to prepare for site 

restoration 
 
Introduction and History 
In June 2018 the City entered into a First Amendment to Amended and Restated Development Agreement with 
Trail Creek Fund, LLC (“June 2018 Amendment”). This amendment allowed for an extension on the 
Development Agreement timeline for the Auberge hotel project, subject to certain deadlines and conditions. A 
copy of the June 2018 Amendment is attached for reference. 
 
Under Amendment 1-(2) of the June 2018 Amendment, Owner was to “provide and show sufficient evidence to 
the City of full financing and funding for completing the Hotel Project to the satisfaction of City by September 
30, 2019 . . .” 
 
On September 30, 2019 the City determined Trail Creek Fund LLC was in breach of the Development 
Agreement and directed staff to prepare a Notice of Material Breach. On October 9, 2019 notice was provided 
to Trail Creek Fund LLC (Attachment C) with the potential cure period ending December 9, 2019.  
 
The Owner has provided the recorded Construction Deed of Trust, Security Agreement, Fixture Filing and 
Assignment of Leases and Rents and the Warranty Deed transferring title to Harriman Hotel LLC. (Attachments 
A and B).  Based on the information provided, it appears the Owner has cured the default.  
 
Provision 17 of the Amended and Restated Development Agreement dated October 5, 2015, states that in the 
event of a material breach of the Agreement, the parties agree that the City and Owner shall have sixty days 
after delivery of the notice of said breach to cure the breach.  
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City of Ketchum, 12/5/19, Page 2 of 2 

The June 2018 Amendment, Provision 1-(3) does also provide that upon a failure of condition the City “shall be 
entitled to immediately commence reclamation and restoration [of the Site]” under a Site Restoration Plan and 
security instrument. Staff requests direction and approval from the Council to proceed with further 
communications both with the company backing Owner’s restoration security instrument and also with 
potential contractors to develop a plan for site restoration should Owner not satisfactorily cure the breach. 
 
 
Attachments: 
A  Construction Deed of Trust, Security Agreement, Fixture Filing and Assignment of Leases and Rents 
B Warranty Deed Transferring Title to the Harriman Hotel LLC   
C October 9, 2019 Notice of Default  
D October 2, 2019 Notice of Default 
E  June 2018 Amendment 
F October 2015 Amended and Restated Development Agreement 
G Link to Public Comment Received:  https://ketchumidaho.org/citycouncil/page/trail-creek-fund-llc 
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WHITE PETERSON 

ATTORNEYS AT LAW 

Wes. F. G~GaaY, III WHITE, PETERSON, GIGRAY RC NICHOLS, P.A. PHiL~P A. PETERSON 
Kia~:.l. HouSTON CANYON PARK AT THE IDAHO CENTER WILLIAM L. PUNKONEY 
MnTTHew A. JOHnsON 

5700 E. FRANKLIN RD., SUITE 200 
JAY ,I. KIIHA *# 

NAMPA, IDAHO 83687-7901 TERRENCE R. WHITE ** 
WILLIAM F. NICHOLS * OP COUNSEL 
BRIAN T. O'BANNON * TEL (208) 466-9272 WILLIAM F. "BUD' YOST 

Fax (208) 466-4405 of CouNSE~ 

EMAIL: mjohnson~whitepeterson.com * Also admitted in UR 
'* Also admitted in WA 

October 2, 2019 

VIA US MAIL &EMAIL VIA US MAIL 

Ed Lawson Copy sent to: 
LAWSON LASKI CLARK & POGUE, PLLC Jack E. Bariteau, Jr. 
As counsel for Trail Creek, LLC Trail Creek Fund, LLC 
PO Box 3310 PO Box 84 
Ketchum, ID 83340 Sun Valley, ID 83353 
eal~c~lawsonlaski. com 

Re: Notice of Material Breach —Trail Creek Fund Development Agreement 

Dear Ed: 

Your client, Jack Bariteau representing Trail Creek Fund LLC, was present for a special 

Ketchum City Council meeting on the evening of September 30, 2019. At that meeting, the City 

Council took up the issue of Trail Creek Fund's failure to submit sufficient evidence, to the 

satisfaction of the City, of proof of financing as required under Provision 1(A)(2) of the First 

Amendment to Amended and Restated Development Agreement, June 4, 2018. The City Council 

received public comment, including from Mr. Bariteau, then deliberated and declared such 

material breach. Mr. Bariteau was present for and has notice of that determination of material 

breach. 

This letter shall serve as additional notice to Trail Creek Fund that the City has found 

Trail Creek Fund, LLC, to be in material breach of the terms of its Development Agreement with 

the City. As called for in the First Amendment 1(A)(3) and per direction from the Council, City 
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staff is beginning on logistical arrangements for site restoration, including steps to call on the 

bond. This will include notice to the bonding company of this declaration of breach. 

Mr. Bariteau did indicate at the September 30, 2019 Special Council meeting that he did 

not contest this breach and claimed he intended to cure such within sixty days under Provision 17 

of the Amended and Restated Development Agreement. Please be advised that any such alleged 

cure opportunity period began running on October 1, 2019. 

Trail Creek Fund, LLC, is hereby further noticed that it must cure or show cause 

otherwise in order to re-instate the terms of the Development Agreement. 

Sincerely, 

Matthew A. John on 
City Attorney 
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AMENDED AND RESTATED DEVELOPMENT AGREEMENT 
(City of Ketchum/Trail Creek Fund, LLC, et al. 

THIS AMENDED AND RESTATED DEVELOPMENT AGREEMENT ("Agreement") 
is made and entered into as of the 5th day of October, 2015, by and between the CITY OF 
KETCHUM, an Idaho municipal corporation ("City") and TRAIL CREEK FUND, LLC, a 
California limited liability company ("Owner"). 

RECITALS 

WHEREAS, Owner owns that certain real property located at 200 South Main Street, 
Ketchum, Idaho legally described as Lot 2 of Block 83, of the City of Ketchum, according to the 
official plat thereof, on file in the office of the County Recorder of Blaine County, Idaho (the 
"Property"); and 

WHEREAS, Owner has applied with the City to develop and operate a Hotel ("Project") 
currently referred to as the "Auberge Resort Hotel" on the Property pursuant to a Planned Unit 
Development Conditional Use Permit; and 

WHEREAS, Ketchum Municipal Code ("KMC") Section 17 .52.01 O.H.3.g requires that 
the developer of such a hotel enter into a Development Agreement with the City as part of the 
approval process and this Agreement satisfies such requirement; and 

WHEREAS, KMC 16.08.070 requires the developer of a PUD to submit a Development 
Plan and this Agreement will ensure compliance with such Plan; and 

WHEREAS, KMC 16.08.120.C.1 allows the City Council to require such written 
agreements executed by the developer to secure performance of any requirement or condition 
imposed as part of the PUD approval and this Agreement is such a written agreement; and 

WHEREAS, City has identified the Property as a site which is suited for the proposed 
development; and 

WHEREAS, the City's Planning and Zoning Commission and City Council have held 
properly noticed public hearings pursuant to applicable code with respect to the development of 
the Property and this Agreement; and -

WHEREAS, the original agreement between the City of Ketchum and Trail Creek Fund 
LLC was first amended on April 15, 2010 for the purpose of extending the entitlement expiration 
dates; and 

WHEREAS, the original agreement between the City of Ketchum and Trail Creek Fund 
LLC was amended for a second time on July 16, 2012 for the purpose of extending the 
entitlement expiration dates; and 

Instrument# 630816 
HAILEY, BLAINE, IDAHO 
1o-:ro.2015 04:42:13 PM No of Pages· 15 
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WHEREAS, the original agreement between the City of Ketchum and Trail Creek Fund 
LLC was amended for a third time on November 5, 2013 for the purpose of extending the 
entitlement expiration dates; and 

WHEREAS, Trail Creek Fund LLC requested a fourth amendment to the Development 
Agreement in July 2015 for the purpose of extending the entitlement expiration dates by seven 
(7) months; and 

WHEREAS, on September 3, 2015 the Ketchwn City Council approved the request from 
Trail Creek Fund LLC to extend the entitlement expiration dates by seven (7) months from 
October 6, 2015 to May 6, 2016; and 

WHEREAS, the Ketchwn City Council approved the fourth extension with the 
understanding that this would be the last and final amendment to the Development Agreement as 
to time extensions; and 

WHEREAS, it is the intent and desire of the parties hereto that development and uses of 
the Property proceed as provided herein. 

AGREEMENT 

NOW THEREFORE, in consideration of the above recitals and the mutual covenants and 
agreements herein contained and other good and valuable consideration, the sufficiency of which 
is hereby acknowledged, the parties hereto agree as follows: 

1. Incorporation of Recitals. The Recitals set forth above are hereby incorporated into and made 
an integral part of this Agreement. 

2. Incorporation of Related Agreements, Approvals. Plans, Permits and other documents. The 
following agreements, approvals, plans, permits and other documents are hereby 
incorporated into and made an integral part of this Agreement by reference as if restated 
herein in full: 

• PUD CUP Findings of Fact, Conclusions of Law and Decision, including all conditions 
of approval, dated November 17, 2008, or as amended from time to time. Conditions of 
approval are excerpted in Exhibit A. 

• PUD CUP No. 08-007 dated November 17, 2008, or as amended from time to time. 
• PUD Development Plans referenced in the PUD CUP Findings of Fact, Conclusions of 

Law and Decision, or as amended from time to time. 
• Design Review Findings of Fact, Conclusions of Law and Decision, including all 

conditions of approval, dated September 8, 2008, or as amended from time to time. 
• Site Plan No. L-1 dated January 10, showing both on-site and off-site improvements, 

which off-site improvements may be amended to meet final right-of-way improvement 
design approvals, or as amended from time to time. 

Amended and Restated Development Agreement - "Trail Creek Fund LLC" 
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Any material failure to comply with the terms and conditions of any of the above-referenced 
agreements, approvals, plans, permits and other documents shall constitute a breach of this 
Agreement. 

In the event of any inconsistency between the terms and conditions of this Agreement and the 
agreements, approvals, plans, permits and other documents listed above, the terms and conditions 
of this Agreement shall govern. 

Except as provided otherwise in this Agreement, development of the Project shall be vested and 
governed by policies, procedures, guidelines, ordinances, codes and regulations of the City 
governing land use in effect as of the Effective Date of this Agreement. Any amendments or 
additions made during the term of this Agreement to City policies, procedures, guidelines, 
ordinances, codes or regulations shall not apply to or affect the conditions of development of the 
Project; provided, however, the following are exempt from vesting wider this Agreement: 

i) plan review fees and inspection fees; 

ii) amendments to building, plumbing, fire and other construction codes; 

iii) City enactments that are adopted pursuant to State or federal mandates that 
preempt the City's authority to vest regulations. 

Owner may request to be bound by future amendments to the Ketchum Municipal Code, or other 
regulations, policies or guidelines affecting development, and such request may be approved 
adnlinistratively provided no new land use not allowed under this Agre~ment and no increase in 
total square footage of structures to be developed is proposed In all other instances, the request 
to be bound by future amendment(s) shall be approved by the Council as an amendment to this 
Agreement. 

Any application for a building permit submitted by Owner shall substantially comply with the 
requirements of the above-referenced applicable codes, agreements, approvals, plans, permits 
and other documents as such requirements exist on the day the building pennit application is 
submitted. A complete Building Pennit Application and applicable fees shall be submitted to the 
City no later than May 6, 2016. A Certificate of Occupancy shall be issued for the Project no 
later than 30 months after the Building Pennit is issued. 

A building permit application that does not substantially comply with the requirements contained 
in applicable codes, agreements, approvals, plans, permits and other project documents may be 
rejected by the City within a reasonable time after completing review of the application by 
providing written notice to Owner describing the non-compliance in detail unless the non­
compliance is cured by Owner within thirty days. If a building permit application contains 
material changes to the above-referenced applicable codes, agreements, approvals, plans, pennits 
and other documents an amendment to this agreement must be applied for by Owner and 
considered by the City Council. If such amendment is approved by City Council, all approvals 
referenced in Section 2 may be subject to amendment. A new building pennit may be required 
to reflect the changes made to the approvals in Section 2. 

Amended and Restated Development Agreement - "Trail Creek Fund LLC" 
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3. List of Uses to be Allowed (Hotel Uses and Restrictions). Owner may use the Property as a 
"Hotel" as defined in KMC 17 .08.020 as that section existed at the time of PUD application 
and for private residential uses. The following units and any storage, parking or limited 
common area associated with such units may be used as either private residential units or as a 
"Hotel": Units l through 6, located on the fourth floor unless otherwise amended by the City 
of Ketchum. All other units and space on the Property and in the improvements constructed 
thereon shall be used exclusively as a "Hotel''. The following are acknowledged as allowable 
accessory uses of the Property: conference facilities, restaurant and bar areas within the 
hotel, fitness facilities, retail and spa/salon uses, and an observatory on the fifth floor. Owner 
agrees that this Agreement specifically allows only the uses set forth above and no others. 
Owner may not change the uses of the Property and improvements thereon specified in this 
Agreement without the prior written approval of City which may be withheld for any reason 
permitted by law. Any substantial changes or expansions in the uses permitted by this 
Agreement without such prior written consent and formal modification of this Agreement as 
allowed by applicable law shall constitute a breach of this Agreement. 

4. Permitted Square Footage and Building Location. Owner shall construct improvements on 
the Property in the locations depicted in the Design Review Approval. The gross square 
footage of the improvements shall not be greater than 149,325 square feet distributed as set 
forth in the Design Review Approval. 

5. Identification of Development Standards & Right-of-Way Improvements. Owner shall 
develop the Property pursuant to the standards set forth in Title 15 of the Ketchum Municipal 
Code "Buildings and Construction" as such standards exist as of the date on which Owner 
applies for a building permit. Owner shall develop the public rights-of-way adjacent to the 
Property pursuant to the Site Plan and pursuant to the standards set forth in Title 12 of the 
Ketchum Municipal Code "Streets, Sidewalks, Public Utility Easements and Public Places" 
as such standards exist on the date on which Owner applies for a building permit. 
Improvements within the public rights-of-way that shall be dedicated to .the public include: 
• Pedestrian amenities such as bike racks, benches and other amenities provided within the 

Gateway Plaza area at the intersection of Main Street and River Street. 
• Public art. 
• Trees. 
• Street lights. 

Improvements within the public rights-of-way that shall remain in the ownership of the 
Owner and be subject to a revocable Right-of-Way Encroachment License include: 
• Heated sidewalks within the Main Street, River Street and Leadville A venue rights-of­

way. 
• Heated asphalt or other paving within the River Street and Leadville A venue rights-of­

way. 
• Retaining walls. 
• Planter beds, screen and contents within Main Street, River Street and Leadville A venue 

rights-of-way. 

Amended and Restated Development Agreement - "Trail Creek Fund LLC' 
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• Porte cochere and any other structural elements of the hotel building that project into or 
over the public right-of-way. 

• Curb and gutter and all ingress and egress iriiprovements that are essential for access to 
the hotel entries and underground parking garage and loading dock areas of the Project. 

6. Plaza Area. The size and location of the planned Gateway "plaza" area for the Property, shall 
be approved by the City Engineer and the City Council prior to issuance of a building permit 
and installed prior to the issuance of any Certificate of Occupancy. 

7. Construction and Completion Schedule. Improvements shall be constructed and substantially 
completed pursuant to a schedule set forth in the Revised Construction Mitigation Plan, 
which shall be submitted by the Owner and approved by the City no later than March 6, 
2016. A Certificate of Occupancy shall be issued for the Project no later than 30 months 
after the Building Permit is issued. 

8. Infrastructure Improvements. Owner shall engineer, construct, and otherwise provide, at its sole 
expense, improvements, facilities and services (public and private) as provided in the PUD 
Conditional Use Permit and this Agreement: 

8.1 Owner requests water and sewer sezvice from Ketchum to the PUD Property and 
Ketchum hereby agrees to provide such water and sewer sezvice at the same fees as charged 
to equivalent users of Ketchum. 

8.2 All utilities, including water, sewer, gas, cable, phone and electric shall be installed 
underground within the street rights-of-way. Detailed engineered construction drawings and 
specifications for construction of such improvements shall be prepared by Owner and 
approved by the Ketchum Engineer prior to construction. Prior to acceptance of any such 
improvements to be dedicated to Ketchum, the Ketchum Engineer shall inspect and approve 
same and Owner shall provide Ketchum with "as built" drawings thereof. Owner hereby 
warrants that to the best of its knowledge the "as built drawings" are substantially correct 
and Owner shall, for a period of one year from Ketchum 's receipt of said drawings, be liable 
and hold Ketchum harmless for any damage which may result from material errors in said 
drawings after acceptance by the Ketchum Engineer of said utilities unless such damage is 

· caused directly or indirectly by the acts or omissions of Ketchum, or its agents or 
contractors. 

9. Design Review. The improvements on the Property shall be built exclusively as pennitted 
under the Design Review Approval unless otherwise amended by the City of Ketchum. Any 
development of any portion of the Property substantially inconsistent with this Agreement or 
the Design Review Approval, as determined by the Planning and Zoning Administrator, 
without modification of the Design Review Approval, shall constitute a breach of this 
Agreement by Owner. 

10. Phasing. Owner shall not phase the development of the Property; therefore, no security 
agreement shall be required for any such phasing. 

Amended and Restated Development Agreement - "Trail Creek Fund LLC" 
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11. Public Access to the Observatory. The observatory has been accepted as a public amenity 
and as such shall be open to the public a reasonable nwnber of hours. The applicant shall 
make a proposal to the City Council regarding the operation of the observatory, to be 
approved by the City Council prior to issuance of any Certificate of Occupancy. The 
operation of the observatory is subject to approval and adjustment periodically as determined 
by Owner and the City Council. 

12. Employee Housing. The Owner agrees to provide Employee Housing as provided by 
Ketchum Municipal Code and as set forth in an Employee Housing Plan, which shall be 
submitted by the Owner and approved by the City Council no later than April 6, 2016. Such 
plan shall include items set forth in Exhibit A. The approved Employee Housing Plan shall 
be added to this Agreement by addendum and recorded prior to issuance of a building permit. 
All required employee housing shall be available no later than six months after the issuance 
of any certificate of occupancy for the PUD property. Security for the employee housing 
shall be provided in the form of either a letter of credit issued by a bank, a set-aside 
agreement with the lender, or a lien on the property in favor of the City sufficient to cover the 
Employee Housing requirement. 

13. Condominium Plat. A condorniniwn plat shall be submitted by the Owner and recorded, 
pursuant to KMC 16.04.060, to allow for financing of the improvements and individual sale 
of private residential units. The condominium plat and an operations management plan must 
be approved by the City prior to recording. The individual condominium units and the 
commercial and/or common area units shall be use restricted through a recorded declaration 
of covenants and restrictions. 

14. Relocation of Overhead Distribution Power Lines. Owner shall contribute a pro rata share 
based on total linear feet to the underground relocation of overhead utility lines in the 
vicinity of the Project. The pro rata share shall be based on the frontage of the Property 
along Main Street, Leadville Avenue, and River Street. Said contribution shall be utilized by 
the City solely for the relocation of power lines from overhead to underground in the vicinity 
of the Property. Staff shall bring alternatives to the Council regarding the payment method 
within six (6) months of the Effective Date of this Agreement. 

15. Conditions of Approval. Owner agrees to comply with all conditions incorporated into the 
PUD Conditional Use Permit. Any and all approvals as adopted or amended as listed in 
Section 2, shall be valid until May 6, 2016. These approvals may be retained by Owner and 
the validity date extended past May 6, 2016 by Owner submitting a building permit 
application by May 6, 2016, provided the requirements of Section 7 have been met. 

In the event Owner has need to revise the approvals listed in Section 2, the following 
schedule shall be observed to provide Owner the best opportunity to submit a complete 
building permit by May 6, 2016: 

• If necessary, a preliminary plat must be submitted to the City no later than December 15, 
2015. 

Amended and Restated Development Agreement - "Trail Creek Fund LLC" 
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• Application for Conditional Use Permit (CUP) to amend the Planned Unit Development 
(PUD) approval of2008 shall be submitted no later than January 15, 2016. 

• Application to amend the Design Review approval of 2008 shall be submitted no later 
than January 15, 2016. 

• Revised Construction Mitigation Plan shall be submitted to the City no later than March 
6, 2016. 

• Complete Building Pennit Application and applicable fees shall be submitted to the City 
no later than May 6, 2016. 

• A Certificate of Occupancy shall be issued for the Project no later than 30 months after 
the Building Permit is issued. 

Owner acknowledges the public processes required to amend the approvals listed in Section 2 
provide no guarantees of timelines for approval and even by observing the schedule above, 
Owner may not be in a position to submit a complete building permit application by May 6, 
2016. 

16. Amendment of Agreement. This Agreement shall be amended or cancelled, in whole or in 
part, only by the mutual consent of the parties, executed in writing. ·. 

17. Remedies. This Agreement shall be enforceable in any Court of competent jurisdiction by 
either City or Owner or by any successor or successors in title or interest or by the assigns of 
the parties hereto, unless otherwise expressly provided in paragraph 21, below. Enforcement 
may be sought by an appropriate action at law or in equity to secure the performance of the 
covenants, agreements, conditions, and obligations contained herein. In the event of a 
material breach of this Agreement, the parties agree that the City and Owner shall have sixty 
( 60) days after delivery of notice of said breach to correct the same prior to the non­
breaching party's seeking of any remedy provided for herein, provided, however, that in case 
of any such default which cannot with diligence be cured within such sixty (60) day period, if 
the defaulting party shall commence to cure the same within such sixty (60) day period and 
thereafter shall prosecute the curing of the same with diligence and continuity, then the time 
within which such failure may be cured shall be extended for such period as may be 
necessary to complete the curing of the same with diligence and continuity. 

18. Mediation. Prior to either party filing suit, the parties shall participate in a minimum of one 
mediation session to determine if a resolution can be reached. The mediator shall be agreed 
to by both parties and the cost of mediation shall be split between the parties. 

19. Default. In the event the Owner fails to comply with the terms and conditions hereof in any 
material respect, and such default is not cured after reasonable written notice to Owner, 
Ketchum may, without further notice to Owner, exercise any or all of the following remedies 
until the default is cured: 

a. Withhold the issuance of a certificate of occupancy of any structure or unit 
located within the PUD; 

b. Withhold the connection of water or sewer to any structure or unit located within 
the PUD; 
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c. Refuse to accept public ownership and maintenance of public improvements 
within the PUD and record a notice of such action with the Blaine County 
Recorder's office; 

d. Issue a stop work order for any building or unit under construction within the 
PUD; 

e. Bring an action for damages, injunctive relief, specific performance or any other 
remedy available at law or in equity; 

All of the above remedies are cumulative and to the extent not wholly inconsistent with 
each other, may be enforced simultaneously or separately, at the sole discretion of the 
Ketchum. 

In the event that City fails to comply with the terms and conditions hereof in any material 
respect, and such default is not cured after reasonable written notice to City, Owner may, without 
further notice to City, exercise any and all remedies available under law or in equity. 

20. Miscellaneous Provisions. 

a. Covenant Running with the Land/Successors and Assigns. Unless this Agreement 
is modified by mutual written agreement of the Parties or terminated by City, this 
Agreement and all conditions, terms, duties and obligations included in this 
Agreement shall be binding upon Owner, each subsequent owner of the Property 
and every person or entity acquiring any interest in the Property. This Agreement 
shall constitute a covenant running with the land burdening the Property in favor 
of City and shall be binding upon Owner, its successors in interest, personal 
representatives, heirs, vendees and assigns. Nothing herein shall in any way 
prevent sale or alienation of the Property, or portions thereof, except that any sale 
or alienation shall be subject to the provisions hereof, except as provided below, 
and any successor owner or Owner shall be both benefited and bound by the 
conditions and restrictions herein expressed. The words "successors" and "assigns'' 
as used in this Agreement shall include all successors, assigns, personal 
representatives, administrators, trustees and holders of a security interest in the PUD 
Property or any portion thereof or interest therein except for purchasers of 
condominiums as designated in Section 13 (a) and 13 (b) of this Agreement. 
Nothing contained herein shall be deemed or construed to create any third party 
beneficiaries or third party rights. Upon conveyance of a condominium unit as 
designated in Section 13 (a) and 13 (b) of this Agreement to a third party, the lien 
and encumbrance of this Agreement shall be automatically released from said unit 
and a prospective third party purchaser, lender and all title insurers are entitled to 
rely upon said release. 

b. Force Majeure. In the event the performance of any covenant to be 
performed hereunder by either Owner or the City is delayed for causes which are 
beyond reasonable control of the party responsible for such performance, which 
shall include without limitation, acts of God (such as but not limited to fires, 
explosions, earthquakes, drought and floods); war, hostilities, invasion, act of 
foreign enemies; acts of civil disobedience. rebellion, revolution, insurrection or 
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civil war; contamination by radioactivity; riot, commotion, lock-outs or disorder, 
strikes; discontinuance of electrical supply; any litigation which directly or 
indirectly prevents or interrupts construction or would cause a reasonably prudent 
person to delay the commencement or continuation of construction pending the 
final resolution of such litigation; acts of terrorism; or similar causes, the time for 
such performance shall be extended by the amount of time of such delay. 

c. Waiver. Any waiver of any of the terms or conditions of this Agreement by City 
or Owner must be in writing to be effective and shall apply solely to the breach 
and breaches waived and shall not bar any other rights or remedies of City or 
Owner of applying to any subsequent breach of any such or other covenants and 
conditions. 

d. Notices. Any and all notices, demands, requests, and other communications 
required to be given hereunder by either of the parties hereto shall be in writing 
and be deemed properly served or delivered if delivered by hand to the party to 
whose attention it is directed, or when sent, seven (7) days after deposit in the 
U.S. Mail, postage pre-paid, or upon the sending of a facsimile, followed by a 
copy sent by U.S. Mail as provided herein, addressed as follows: 

City: 

Owner: 

With a copy to: 

City of Ketchum 
c/o Planning & Zoning Administrator 
Post Office Box 2315 
Ketchum, Idaho 83340 
(208) 726-780 I Phone 
(208) 726-7812 Fax 

Jack E. Bariteau, Jr. 
Trail Creek Fund, LLC 
Post Office Box 84 
Sun Valley, Idaho 83353 
(650) 906-5636 Phone 
(208) 727-1091 Fax 

Lawson Laski Clark & Pogue, PLLC 
675 Sun Valley Road, Suite A 
Post Office Box 3310 
Ketchum, Idaho 83340 
(208) 725-0055 
(208) 725-0076 

Phone 
Fax 

Or at such other address, or facsimile number, or to such other party which any party entitled 
to receive notice hereunder designates to the other in writing as provided above. 

e. Attorney Fees. In the event either party to this Agreement is required to retain the 
services of an attorney to enforce its rights hereunder, the defaulting party shall 
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pay to the non-defaulting party reasonable attorney fees and costs incurred as a 
result of such default whether or not litigation is commenced and including 
reasonable attorney fees and costs on appeal. 

f. Time is of the Essence. The parties hereto acknowledge and agree that time is 
hereby made expressly of the essence with respect to each and every tenn, 
condition, and provision hereof, and that the failure to timely perfonn any of the 
obligations hereunder shall constitute a breach of and a default under this 
Agreement by the party so failing to perform. 

g. Effective Date of Agreement. This Agreement shall be effective as of the date 
approved by the City Council. 

h. Requirement for Recordation.Owner shall record this document, including all of 
the Exhibits, and submit proof of such recording to the City. Failure to comply 
with this section shall be deemed a default of this Agreement by Owner. 

1. No Precedent. The issuance of the PUD Conditional Use Permit shall not be 
considered a binding precedent for the issuance of other PUD conditional use 
permits. The pennit is not transferable from one parcel of land to another. 

j. Police Powers. Nothing contained herein is intended to limit the police powers of 
the City. This Agreement shall not be construed to modify or waive any law, 
ordinance, rule, or regulation, including without limitation, applicable building 
codes, fire codes, zoning ordinances, subdivision ordinances, or comprehensive plan 
provisions, unless expressly provided herein. 

k. Final Agreement. This Agreement sets forth all promises, inducements, 
agreements, conditions, and understandings between Owner and the City relative 
to the subject matter hereof, and there are no promises, conditions, or 
understandings, either oral or written, express or implied, between Owner and the 
City, other than as stated herein. Except as herein otherwise provided, no 
subsequent alteration, amendment, change, or addition to this Agreement shall be 
binding upon the parties hereto unless reduced to writing and signed by them or 
their successors in interest or their assigns, and pursuant, with respect to the City, 
to a duly adopted ordinance or resolution of the City. 

1. No Presumptions. There shall be no presumptions for or against either party 
hereto as a result of the preparation of this Agreement. 

m. Invalid Provisions. If any provision of this Agreement is held not valid, such 
provision shall be deemed to be excised there from and the invalidity thereof shall 
not affect any of the other provisions contained herein. 

n. Choice of Law. This Agreement shall be governed by the laws and decisions of 
the state of Idaho. 
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IN WITNESS WHEREOF, the parties, having been duly authorized, have hereunder caused 
this Agreement to be executed on the day and year first-above written, the same being done after 
public hearing, notice and statutory requirements having been fulfilled. 

"CITY": 

CITY OF KETCHUM, 
an Idaho municipal corporation 

f//n~fl_-
Robin CfO 
Interim City Clerk 

APPROVED AS TO FORM AND 
CONTENT EXCLUSIVELY FOR 
THE CITY OF KETCHUM: 

"O\VNER": 

TRAIL CREEK FUND, LLC, 
a California limited liability company 

ByJa~~ 
Member 

. _J~J1i/f,1zr-___ 
Susan Buxton, City

1

Attorney --------
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ACKNOWLEDGEMENT FOR CITY 

STATE OF IDAHO 

~SS. ~ ~cf 
COUNTY OF BLAINE ) ~ ,,; <(IL\ ~ \ 1{1~ 

~\..\.1.-C'l.NN~ • 

On this : &,~ day of ~bu.o 'o<t...'\....... , 2015;{efore me, the undersigned Notary Pub/c in 
and for said State, personally appeared~ ~own or identified by me to be the Mayor of 
the City of Ketchum, Idaho, and the person who executed the foregoing instrument and 
acknowledged to me that he executed the same on behalf of such city. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and 
year in this certificate first ~~tt~n above. 

,,,. ,, ·~··· ........ ~fl\ E_. c '•,, 
...... ~\) e••••oa -'fA '1 

4'o '="' •• • <.U)-' ~ ~ .. .. -:. 
.. c.z, • •e ~ 

: I ~o1A.Ry e,. ~ 
: : \-- i : : : .......... • *: 
:*~ c,:: 
';. •. PUB\..\ : ·· ~ 
-:. •• e• e ~ 
, tf> •e e• A' ,:0 

~~(L~ {_ . c_~ 
Notary Public for the State of O::S:: \), 
Residing at ~~ "c.........;...... '-s,.~ 
My Commission Expires ' \.. -~ .... ~,c;. 

~, />1 •0••••'"11• ~~ '"' 
'•.,, 7'!J OP \\1 ,,,.. · .. ,, ,, .... 

'~"'C~OWLEDGEMENT FOR OWNER 

STATE OF i bft-1-/-1) 

COUNTY OF i3LA 11JE: 

) 

) SS. 

) 

On this -1:S_ day of ilirOGBL , 2015, before me, a Notary Public in and for said State, 
personally appeared JACK E. BARITEAU, JR., known to me to be the Managing Member of 
Trail Creek Fund, LLC, a California limited liability company, and known to me to be the person 
whose name is subscribed to the foregoing instrument, and acknowledged to me that he executed 
the same on behalf of said limited liability company. 

Amended and Restated Development Agreement - "Trail Creek Fund LLC" 
Page 12of15 

82



83



Exhibit A 

1. A construction staging and mitigation plan, including at a minimum provisions for off­
site employee parking, off-site storage of bulk materials, and required right-of-way 
encroachments during construction, shall be submitted and approved by the City 
Engineer and the Director of Planning and Building, prior to issuance of a building 
permit. 

2. Right-of-way encroachments including retaining walls and landscape beds, and curbline 
alignment, slope and drainage, and ADA design issues shall be resolved to the 
satisfaction of the City Engineer and ITD prior to the issuance of a building pennit. 

3. All water, sewer and other utility main lines, service lines, manholes and fire hydrants 
shall be maintained or improved as required by the Ketchwn Water and Sewer 
Department. 

4. The proposed development shall be completed as set forth in the design review and CUP 
approvals and the Planned Unit Development agreement. The PUD Development 
Agreement shall include, but not be limited to, provisions for the following: 

• Community/workforce housing- as required in condition #9, below. 
• Contribution to underground relocation of overhead utility lines. 
• Public pedestrian amenities to be included within adjacent street rights-of-way. 
• Development of a Construction Activity Standards Plan 
• Minimum access for the public to the observatory. 

5. The applicant shall provide a detailed Employee Housing Plan, which provides for 
housing for 18 employees on a site acceptable to the Ketchum City Council, and within 
Ketchum City limits. 

The following elements shall be required in the Employee Housing Plan: 

a) 
b) 

c) 
d) 

e) 

f) 

Provide salary/hourly wages for the various income categories of employees. 
The expected number of each level of employee that is intended to be served by 
the employee housing units. 
Which employee category will be served by which type/size of units. 
Provide information on anticipated rental rates or subsidized and/or free rent to 
employees; will utilities and homeowners dues (if any) be included in proposed 

4,i • 

rates. . : . '-.... . . · . · 
Establishment 'or .fuaxiniuni. occupancy per unit type (i.e. 1 person per I bedroom 
unit; 2 persons per 2-00'Clroom units). 
Location of units to be within Ketchum City limits. 
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g) Provide a matrix on breakdowns of the different types of units (lBD; square 
footage; total number of units; anticipated rent, etc.) 

h) Create a priority for occupancy program of these units; (i.e. frrst availability 
employees that are full-time, secondly to seasonal employees, and third to persons 
that are verified to be working in the City of Ketchum. 

i) What units will be available and how will the pool of units available be 
determined. 

j) What minimum standards will be used to determine employee eligibility to live in 
the employee housing; is full-time status required for employees to qualify for the 
employee housing and what constitutes full-time status. 

k) How will overflow of demand of units by employees be handled; will there be a 
priority system. 

1) Provide information on housing families (with children) and/or married couples. 

The proposed Employee Housing shall meet minimum size thresholds and income 
categories established by BCHA. 

The following information shall be provided to the City: 

o Wage/salary range and a breakdown the number of employees within the 
aforementioned classifications 

o Infonnation on type of housing provided per employee classification 
o Costs incurred in rent (and utilities) and transportation/parking by employees 
o Details on anticipated lease terms/rental agreements for employees housed on­

site 
o Anticipated transport and parking scenarios for both on-site and commuting 

employees. 

The Employee Housing Plan shall be submitted and approved by the City Council prior 
to issuance of a building pennit. This plan shall be an exhibit to an amendment to the 
PUD agreement and recorded prior to issuance of a building permit 

6. A privacy wall or landscaping buffer shall be developed as a buffer for the 200 South 
Leadville Townhomes. 

7. Operational hours for the observatory shall be developed that provides for access for the 
public, schools and other interest groups. 

8. This PUD CUP approval is contingent upon the approval of the Design 
Review/Waterways Design Review application. 

9. The setback for the southernmost penthouse condominium unit adjacent to Leadville 
A venue shall be increased to ten feet (10') either by reducing overhangs or other means. 
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10. Prior to issuance of any building permits, a plan shall be brought back to the City Council 
showing a third lane (through lane) instead of a dedicated right tum lane on Highway 
75/Main Street, including consultation with the Idaho Transportation Department. 

11. A PUD - Conditional Use Permit shall be issued in writing. The issuance thereof shall 
not be considered a binding precedent for the issuance of other conditional use permits. 
A conditional use permit is not transferable from one parcel of land to another. 

12. Failure to comply with any condition or term of said permit shall cause said permit to be 
void ab initio. A PUD - Conditional Use Permit may be revoked at any time for violation 
of the permit or any condition thereof by motion of the City Council after a due process 
hearing upon ten (10) days written notice to the holder of the PUD - Conditional Use 
Permit. 

13. All projects receiving a PUD - Conditional Use Permit, as a condition of said permit, 
shall be required to submit and receive design review approval for each structure to be 
constructed within the project prjor to making application for a building permit 
irrespective of what zoning district or districts within which the project is located. 
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Execution Version  
 

ACTIVE 46829559v6 

$60,100,000.00 

PROMISSORY NOTE 
 
THIS PROMISSORY NOTE (this “Note”) is made as of December 5, 2019  

(the “Effective Date”) in the principal amount of Sixty Million One Hundred Thousand and 00/100 
Dollars ($60,100,000.00). 

 
RECITALS  

 
A. This Note is made by HARRIMAN HOTEL, LLC, an Idaho limited liability 

company (“Borrower”), and is payable to the order of MOSAIC KETCHUM RESORT, LLC, a 
Delaware limited liability company, its successors and assigns (“Lender”) pursuant to the terms 
and conditions set forth in that certain Construction Loan Agreement dated as of even date 
herewith by and between Borrower and Lender (the “Loan Agreement”).  The amount disbursed 
by Lender to Borrower, repayment of which is evidenced by this Note, is referred to as the “Loan”. 

 
B. This Note is secured, among other items, by (i) a certain Construction Deed of 

Trust, Security Agreement, Fixture Filing and Assignment of Leases and Rents (the “Security 
Instrument”), dated of even date herewith, executed and delivered by Borrower for the benefit of 
Lender, encumbering certain interests in real and personal property as more particularly described 
as the Mortgaged Property in the Security Instrument (the “Property”), and (ii) certain other 
documents securing repayment of this Note, including, without limitation, Guaranty of Non-
Recourse Carve-Outs, Completion, Interest and Carry, of even date herewith from Jack E. 
Bariteau, Jr., individually, and The Jack E. Bariteau, Jr. Separate Property Trust UTA dated 
October 2, 1996, as amended (“Guarantor”) for the benefit of Lender (the “Guaranty”) (the Security 
Instrument, the Loan Agreement, the Guaranty, and all other documents evidencing or securing 
the Loan are hereinafter collectively referred to herein as the “Loan Documents”).  All of the 
agreements, conditions, covenants, provisions and stipulations contained in the Security 
Instrument and other Loan Documents are hereby made a part of this Note to the same extent and 
with the same force and effect as if they were fully set forth herein and Borrower covenants and 
agrees to keep and perform them, or cause them to be kept and performed, strictly in accordance 
with their terms. 

1. Agreement to Pay.  Borrower hereby promises to pay to the order of Lender the 
principal sum of Sixty Million One Hundred Thousand and 00/100 Dollars ($60,100,000.00), or 
so much thereof as may be outstanding hereunder, in lawful money of the United States of America 
on or before the earlier of December 5, 2022 (the “Maturity Date”) or upon acceleration of the 
Note, subject to extension as provided in the Loan Agreement, together with interest thereon at the 
rate or rates hereinbelow set forth.  After any such extension, the term “Maturity Date” as used in 
this Note shall mean the date to which the maturity of this Note has been extended.  

2. Defined Terms.  All capitalized terms used in this Note and not otherwise defined 
shall have the meanings ascribed thereto in the Loan Agreement.   
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3. Non-Revolving Loan. No amount repaid or prepaid on this Note may be borrowed 
again. 

4. Default and Remedies. 

A. An “Event of Default” shall occur under this Note upon the occurrence of 
(a) the failure of Borrower to make any principal or interest payment owing hereunder on 
the date when due pursuant to the Loan Agreement, (b) the failure by Borrower to pay any 
other amount payable to Lender under this Note after the date when any such payment is 
due in accordance with the terms hereof or thereof, (c) a breach by Borrower of any of the 
covenants, agreements, representations, warranties or other provisions hereof, which is not 
cured within the grace or cure period, if any, applicable thereto, or (d)  the occurrence of 
any Event of Default under any of the other Loan Documents.  An Event of Default under 
this Note shall also be deemed an Event of Default under the other Loan Documents. 

B. If an Event of Default has occurred and is continuing, Lender shall have the 
option, without demand or notice, other than specified herein or in the other Loan 
Documents, to declare the unpaid principal of this Note, together with all accrued interest, 
prepayment premium, if any, and other sums secured by the Security Instrument or other 
Loan Documents, at once due and payable to the extent permitted by law, to foreclose the 
Security Instrument and the other liens or security interests securing the payment of this 
Note, and to exercise any and all other rights and remedies available at law or in equity 
under the Security Instrument or the other Loan Documents. 

C. The remedies of Lender, as provided herein or in the Security Instrument or 
any of the other Loan Documents shall be cumulative and concurrent, and may be pursued 
singularly, successively or together, at the sole discretion of Lender, and may be exercised 
as often as occasion therefor shall arise.  No act of omission or commission of Lender, 
including specifically any failure to exercise any right, remedy or recourse, shall be deemed 
to be a waiver or release of the same, such waiver or release to be effected only through a 
written document executed by Lender and then only to the extent specifically recited 
therein.  A waiver or release with reference to any one event shall not be construed as 
continuing, as a bar to, or as a waiver or release of, any subsequent right, remedy or 
recourse as to a subsequent event. 

5. Costs and Attorneys’ Fees.  If any Event of Default under this Note shall occur, 
or if Lender incurs any expenses or costs in connection with the protection or realization of any 
collateral, whether or not suit is filed thereon or on any instrument granting a security interest in 
said collateral, Borrower promises to pay all reasonable costs of collection of every kind, including 
but not limited to all appraisal costs, reasonable attorneys’ fees, court costs, and expenses of every 
kind, incurred by Lender in connection with such collection or the protection or enforcement of 
any or all of the security for this Note, whether or not any lawsuit is filed with respect thereto. 

6. Waiver.  Borrower, and each guarantor and endorser hereon waives grace, notice, 
notice of intent to accelerate, notice of default, protest, demand, presentment for payment and 
diligence in the collection of this Note, and in the filing of suit hereon, and agrees that his or its 
liability and the liability of his or its heirs, beneficiaries, successors and assigns for the payment 
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hereof shall not be affected or impaired by any release or change in the security or by any increase, 
modification, renewal or extension of the indebtedness or its mode and time of payment.  It is 
specifically agreed by the undersigned that the Lender shall have the right at all times to decline 
to make any such release or change in any security given to secure the payment hereof and to 
decline to make any such increase, modification, renewal or extension of the indebtedness or its 
mode and time of payment. 

7. Notices.  All notices or other communications required or permitted hereunder shall 
be delivered in the manner set forth in the Loan Agreement. 

8. Application of Payments.  All payments on account of the indebtedness 
evidencing the Note shall first be applied to late charges and reasonable costs and fees incurred by 
Lender in enforcing its rights hereunder or under the Security Instrument and the other Loan 
Documents, second to accrued interest on the unpaid principal balance, and third to reduce unpaid 
principal inverse chronological order of maturity.  All payments shall be applied in the manner set 
forth in the Loan Agreement. 

9. Miscellaneous.   

A. The headings of the paragraphs of this Note are inserted for convenience 
only and shall not be deemed to constitute a part hereof. 

B. All payments under this Note shall be payable in lawful money of the United 
States which shall be legal tender for public and private debts at the time of payment; 
provided that a check will be deemed sufficient payment so long as it clears when presented 
for payment.  Each payment of principal, interest and/or other amount under this Note shall 
be credited on the date on which such payment is received so long as (i) funds received in 
respect of such payment are received by Lender not later than 12:00 P.M. Pacific Time on 
such date and (ii) such date is a Business Day.  Funds received by Lender (a) after 12:00 
P.M. Pacific Time  on any day or (b) on any day other than a Business Day shall, in each 
case, be deemed to have been received by Lender on the following Business Day.  If any 
payment of principal, interest or any other amount due under this Note shall become due 
on a day which is not a Business Day, the due date for such payment shall be automatically 
extended to the next succeeding Business Day, and, in the case of a principal payment, 
such extension of time shall be included in computing interest on such principal.  Lender 
is hereby authorized to charge any account of Borrower maintained with Lender for each 
payment of principal, interest and other amounts due under this Note, when each such 
payment becomes due.  All amounts payable under this Note and the other Loan 
Documents shall be paid by Borrower without offset or other reduction.  

C. This Note has been made and delivered at New York, New York and all 
funds disbursed to or for the benefit of Borrower will be disbursed in New York, New 
York. 

D. The obligations and liabilities under this Note of Borrower shall be binding 
upon and enforceable against Borrower and its heirs, legatees, legal representatives, 
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successors and assigns.  This Note shall inure to the benefit of and may be enforced by 
Lender, its successors and assigns. 

E. If any provision of this Note or any payments pursuant to the terms hereof 
shall be invalid or unenforceable to any extent, the remainder of this Note and any other 
payments hereunder shall not be affected thereby and shall be enforceable to the greatest 
extent permitted by law. 

F. If this Note is executed by more than one party, the obligations and 
liabilities of each Borrower under this Note shall be joint and several and shall be binding 
upon and enforceable against each Borrower and their respective successors and assigns. 

G. Lender may at any time assign its rights in this Note and the Loan 
Documents, or any part thereof and transfer its rights in any or all of the collateral, and 
Lender thereafter shall be relieved from all liability with respect to such collateral.  In 
addition, the Lender may at any time sell one or more participations in the Note.  Borrower 
may not assign its interest in this Note, or any other agreement with Lender or any portion 
thereof, either voluntarily or by operation of law, without the prior written consent of 
Lender. 

H. Time is of the essence of this Note and of each and every provision hereof. 

I. This Note, together with the other Loan Documents, sets forth all of the 
covenants, promises, agreements, conditions and understandings of the parties relating to 
the subject matter of this Note, and there are no covenants, promises, agreements, 
conditions or understandings, either oral or written between them relating to the subject 
matter of this Note or other than as are set forth herein and in the other Loan Documents.  
This Note and the other Loan Documents supersede all prior written and oral commitments 
and agreements relating to the Loan.  Borrower acknowledges that it is executing this Note 
without relying on any statements, representations or warranties, either oral or written, that 
are not expressly set forth herein or in the other Loan Documents. 

J. This Note and each provision hereof may be modified, amended, changed, 
altered, waived, terminated or discharged only by a written instrument signed by the party 
sought to be bound by such modification, amendment, change, alteration, waiver, 
termination or discharge. 

K. Each party to this Note and the legal counsel to each party have participated 
in the drafting of this Note, and accordingly the general rule of construction to the effect 
that any ambiguities in a contract are to be resolved against the party drafting the contract 
shall not be employed in the construction and interpretation of this Note. 

L. Borrower certifies that the proceeds of this Loan are to be used for business 
purposes. 

10. Choice of Laws.  This Note shall be governed by and construed in accordance with 
the laws of the State of New York. 
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11. JURY WAIVER.  BORROWER AND LENDER, BY ITS ACCEPTANCE 
HEREOF, HEREBY VOLUNTARILY, KNOWINGLY, IRREVOCABLY AND 
UNCONDITIONALLY WAIVE ANY RIGHT TO HAVE A JURY PARTICIPATE IN 
RESOLVING ANY DISPUTE (WHETHER BASED UPON CONTRACT, TORT OR 
OTHERWISE) BETWEEN OR AMONG BORROWER AND LENDER ARISING OUT OF OR 
IN ANY WAY RELATED TO THIS NOTE, ANY OTHER LOAN DOCUMENT, OR ANY 
RELATIONSHIP BETWEEN BORROWER AND LENDER.  THIS PROVISION IS A 
MATERIAL INDUCEMENT TO LENDER TO PROVIDE THE LOAN DESCRIBED HEREIN 
AND IN THE OTHER LOAN DOCUMENTS. 

12. JURISDICTION AND VENUE.  LENDER HAS SUBSTANTIAL BUSINESS 
OPERATIONS IN THE STATE OF NEW YORK, WHICH STATE THE PARTIES AGREE 
HAS A SUBSTANTIAL RELATIONSHIP TO THE PARTIES AND TO THE UNDERLYING 
TRANSACTION EMBODIED HEREBY, AND, EXCEPT AS OTHERWISE PROVIDED IN 
SECTIONS 9-301 OR 9-307 OF THE UCC OR OTHERWISE EXPRESSLY PROVIDED IN 
THE LOAN DOCUMENTS, IN ALL RESPECTS, INCLUDING, WITHOUT LIMITING THE 
GENERALITY OF THE FOREGOING, MATTERS OF CONSTRUCTION, VALIDITY AND 
PERFORMANCE, THIS NOTE AND THE OBLIGATIONS ARISING HEREUNDER SHALL 
BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE 
STATE OF NEW YORK APPLICABLE TO CONTRACTS MADE AND PERFORMED IN 
SUCH STATE (WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAWS) AND 
ANY APPLICABLE LAW OF THE UNITED STATES OF AMERICA; PROVIDED, 
HOWEVER, THAT AT ALL TIMES THE PROVISIONS HEREIN FOR THE CREATION, 
PERFECTION, AND ENFORCEMENT OF THE LIENS AND SECURITY INTERESTS 
CREATED PURSUANT TO THE SECURITY INSTRUMENT SHALL BE GOVERNED BY 
AND CONSTRUED ACCORDING TO THE LAW OF THE STATE IN WHICH THE LAND 
(CONSTITUTING A PORTION OF THE PROPERTY) IS LOCATED.  TO THE FULLEST 
EXTENT PERMITTED BY LAW, BORROWER HEREBY UNCONDITIONALLY AND 
IRREVOCABLY WAIVES ANY CLAIM TO ASSERT THAT THE LAW OF ANY OTHER 
JURISDICTION GOVERNS THIS NOTE, AND, EXCEPT TO THE EXTENT SET FORTH 
ABOVE, THIS NOTE SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE 
WITH THE LAWS OF THE STATE OF NEW YORK PURSUANT TO SECTION 5-1401 OF 
THE NEW YORK GENERAL OBLIGATIONS LAW. 

ANY LEGAL SUIT, ACTION OR PROCEEDING AGAINST BORROWER ARISING 
OUT OF OR RELATING TO THIS NOTE MAY, AT LENDER’S OPTION, BE INSTITUTED 
IN ANY FEDERAL OR STATE COURT IN THE CITY OF NEW YORK, COUNTY AND 
STATE OF NEW YORK, PURSUANT TO SECTION 5-1402 OF THE NEW YORK GENERAL 
OBLIGATIONS LAW AND BORROWER WAIVES ANY OBJECTIONS WHICH IT MAY 
NOW OR HEREAFTER HAVE BASED ON VENUE AND/OR FORUM NON CONVENIENS 
OF ANY SUCH SUIT, ACTION OR PROCEEDING, AND BORROWER HEREBY 
IRREVOCABLY SUBMITS TO THE JURISDICTION OF ANY SUCH COURT IN ANY SUIT, 
ACTION OR PROCEEDING.  BORROWER HEREBY IRREVOCABLY DESIGNATES AND 
APPOINTS: 
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Registered Agent Solutions, Inc. 
99 Washington Avenue, Suite 1008,  

Albany, NY 12260 
 

AS AUTHORIZED AGENT TO ACCEPT AND ACKNOWLEDGE ON BORROWER’S 
BEHALF SERVICE OF ANY AND ALL PROCESS WHICH MAY BE SERVED IN ANY 
SUCH SUIT, ACTION OR PROCEEDING IN ANY FEDERAL OR STATE COURT IN NEW 
YORK, NEW YORK, AND BORROWER AGREES THAT SERVICE OF PROCESS UPON 
SAID AUTHORIZED AGENT AT SAID ADDRESS AND NOTICE OF SAID SERVICE 
MAILED OR DELIVERED TO BORROWER IN THE MANNER PROVIDED HEREIN 
SHALL BE DEEMED IN EVERY RESPECT EFFECTIVE SERVICE OF PROCESS UPON 
BORROWER IN ANY SUCH SUIT, ACTION OR PROCEEDING IN THE STATE OF NEW 
YORK.  BORROWER (I) SHALL GIVE PROMPT WRITTEN NOTICE TO LENDER OF ANY 
CHANGED ADDRESS OF ITS AUTHORIZED AGENT HEREUNDER, (II) MAY AT ANY 
TIME AND FROM TIME TO TIME DESIGNATE A SUBSTITUTE AUTHORIZED AGENT 
WITH AN OFFICE IN NEW YORK, NEW YORK (WHICH SUBSTITUTE AGENT AND 
OFFICE SHALL BE DESIGNATED AS THE PERSON AND ADDRESS FOR SERVICE OF 
PROCESS), AND (III) SHALL PROMPTLY DESIGNATE SUCH A SUBSTITUTE IF ITS 
AUTHORIZED AGENT CEASES TO HAVE AN OFFICE IN NEW YORK, NEW YORK OR 
IS DISSOLVED WITHOUT LEAVING A SUCCESSOR.  NOTHING CONTAINED HEREIN 
SHALL AFFECT THE RIGHT OF LENDER TO SERVE PROCESS IN ANY OTHER 
MANNER PERMITTED BY LAW OR TO COMMENCE LEGAL PROCEEDINGS OR 
OTHERWISE PROCEED AGAINST BORROWER IN ANY OTHER JURISDICTION. 

13. Patriot Act. Lender (for itself and not on behalf of any other party) hereby notifies 
the Borrower that, pursuant to the requirements of the USA PATRIOT Act, Title III of Pub. L. 
107-56, signed into law October 26, 2001 (“Act”), it is required to obtain, verify and record 
information that identifies the Borrower, which information includes the name and address of the 
Borrower and other information that will allow Lender to identify the Borrower in accordance with 
the Act. 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK; 
SIGNATURE PAGE FOLLOWS] 
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