Agenda

I** Planning Commission Regular Meeting

Wednesday, February 05, 2025 at 6:30 PM
City Hall Cowles Council Chambers In-Person & Via Zoom Webinar

Homer City Hall Zoom Webinar ID: 979 8816 0903 Password: 976062
491 E. Pioneer Avenue https://cityofhomer.zoom.us
Homer, Alaska 99603 Dial: 346-248-7799 or 669-900-6833;
www.cityofhomer-ak.gov (Toll Free) 888-788-0099 or 877-853-5247

CALL TO ORDER, 6:30 P.M.
AGENDA APPROVAL

PUBLIC COMMENTS The public may speak to the Commission regarding matters on the agenda that
are not scheduled for public hearing or plat consideration. (3 minute time limit).

RECONSIDERATION

CONSENT AGENDA All items on the consent agenda are considered routine and non-controversial
by the Planning Commission and are approved in one motion. There will be no separate discussion
of these items unless requested by a Planning Commissioner or someone from the public, in which
case the item will be moved to the regular agenda.

A. Unapproved Regular Meeting Minutes of January 2, 2025
PRESENTATIONS / VISITORS
REPORTS

A. City Planner's Report, Staff Report 25-005
PUBLIC HEARINGS

A. Ordinance 25-xx, An Ordinance of the City Council of Homer, Alaska, Amending Homer City
Code 21.16 Residential Office District, 21.24 General Commercial 1 District, and 21.26 General
Commercial 2 District, Adding Studios as a Permitted Use in Each District, Staff Report 25-002

Public Comment Received

@

Ordinance 25-xx, An Ordinance of the City Council of Homer, Alaska, Amending Homer City
Code 21.10.030 Amending the Homer City Zoning Map to Rezone a Portion of the Rural
Residential (RR) Zoning District to East End Mixed Use (EEMU) Zoning District, Staff Report 25-
006




PLAT CONSIDERATION
PENDING BUSINESS

NEW BUSINESS
INFORMATIONAL MATERIALS

COMMENTS OF THE AUDIENCE Members of the audience may address the Commission on any
subject. (3 min limit)

COMMENTS OF THE STAFF
COMMENTS OF THE MAYOR/COUNCIL
COMMENTS OF THE COMMISSION
ADJOURNMENT

Next Regular Meeting is Wednesday, February 19, 2025 at 6:30 p.m. A Worksession is scheduled for
5:30 p.m. All meetings are scheduled to be held in the City Hall Cowles Council Chambers located at
491 E. Pioneer Avenue, Homer, Alaska and via Zoom Webinar. Meetings will adjourn promptly at 9:30
p.m. An extension is allowed by a vote of the Commission




PLANNING COMMISSION UNAPPROVED
REGULAR MEETING
JANUARY 2, 2025

CALL TO ORDER

Session 25-01, a Regular Meeting of the Planning Commission was called to order by Chair Scott Smith at 6:30
p.m.on January 2™, 2025 at the Cowles Council Chambers in City Hall, located at 491 E. Pioneer Avenue, Homer,
Alaska, and via Zoom Webinar.

PRESENT: COMMISSIONER BARNWELL, VENUTI, S. SMITH, STARK, & H. SMITH

ABSENT: COMMISSIONER SCHNEIDER (EXCUSED) & CONLEY
STAFF: CITY PLANNER FOSTER & DEPUTY CITY CLERK PETTIT
AGENDA APPROVAL

Chair S. Smith read the supplemental items into the record and requested a motion and second to adopt the
agenda as amended.

H. SMITH/BARNWELL MOVED TO ADOPT THE AGENDA AS AMENDED.
There was no discussion.

VOTE: NON-OBJECTION: UNANIMOUS CONSENT.

Motion carried.

PUBLIC COMMENTS UPON MATTERAS AREADY ON THE AGENDA

Scott Adams, city resident, spoke in opposition of the request for the extension of Daybreeze Park 59 North
Subdivision. He encouraged the Commission to look at the Bridge Creek Watershed as individually owned
lots, rather than looking at the area as a whole when rewriting Title 21.

RECONSIDERATION
CONSENT AGENDA

A. Unapproved Special Meeting Minutes of November 20, 2024
B. Unapproved Regular Meeting Minutes of December 4, 2024

Chair S. Smith requested a motion and second to adopt the consent agenda.

H. SMITH/BARNWELL MOVED TO ADOPT THE CONSENT AGENDA AS PRESENTED.

Chair S. Smith asked a question regarding “napkin drawings” submitted to the Planning Department.
VOTE: NON-OBJECTION: UNANIMOUS CONSENT.

Motion carried.




PLANNING COMMISSION UNAPPROVED
REGULAR MEETING
JANUARY 2, 2025

PRESENTATIONS / VISITORS
REPORTS

A. Staff Report 25-001, City Planner’s Report
City Planner Foster reviewed his staff report included in the packet, covering the following:

e Comprehensive Plan Update

e 72 zoning permits issued in 2024 as of December 17,2024
o Next Regular Meeting on Wednesday, January 15,2025

o Next Commissioner report to Council on January 13,2025

PUBLIC HEARINGS

A. Staff Report PL 25-002, Amending Homer City Code 21.16 Residential Office District; 21.24 General
Commercial 1 District; and 21.26 General Commercial 2 District to Add Studios as a Permitted Use in
Each District. Planning Commission.

Chair S. Smith introduced the item by reading of the title and deferred to City Planner Foster, who provided a
summary review of his report included in the packet.

Chair S. Smith opened the public hearing period.

Breezy Berryman, city resident, provided her reasoning as to why she came before the Planning Commission
to request the zoning code amendment. She spoke in favor of the Planning Commission approving the zoning
text amendment, as it would make her pursuit of a dance school more feasible.

Tiana Hopper spoke in favor of the zoning text amendment, adding that it would provide additional
opportunities for the younger demographic and the artist communities in Homer.

Chair S. Smith closed the public hearing period and opened the floor for comments/questions from the
Commission.

Commissioner H. Smith made it a point to recognize that the zoning text amendment is being done for the
general health, wellness, and needs of the community.

Commissioner Stark stated that he doesn’t view a dance studio as more disruptive than a construction
business.

Chair S. Smith compared dance studios to churches, which he noted are permitted in the residential office
district, concluding that he can’t see a dance studio producing more volume than a church.

BARNWELL/VENUTI MOVED TO RECOMMEND APPROVAL OF THE NEW TEXT TO THE HOMER CITY COUNCIL
ALLOWING “STUDIO” AS A PERMITTED USE IN THE GENERAL COMMERCIAL 1, GENERAL COMMERCIAL 2, AND
RESIDENTIAL OFFICE DISTRICTS.




PLANNING COMMISSION UNAPPROVED
REGULAR MEETING
JANUARY 2, 2025

Commissioner H. Smith noted that this decision ultimately falls into the hands of the City Council.

Chair S. Smith restated that he can’t see a dance studio producing more volume than a church. Commissioner
H. Smith rebutted that this is about studios in general, not just dance studios.

Commissioner Barnwell stated that a dance studio falls into the same category as a church in terms of noise
generation the way he sees it.

Chair S. Smith requested the Clerk to perform a roll-call vote.

VOTE: YES: VENUTI, S. SMITH, STARK, BARNWELL.
VOTE: NO: H. SMITH.

Motion carried.
PLAT CONSIDERATION

1. Staff Report PL 25-003, Paradise South Subdivision Belieu Fabian 2025 Replat Preliminary Plat
Public Comment Received

Chair S. Smith introduced the item by reading of the title and deferred to City Planner Foster, who provided a
summary review of his report included in the packet.

Chair S. Smith invited the Applicant to address the Commission.

Katie Kirsis noted that she was the surveyor that prepared this plat. She stated that she was available for any
questions.

Chair S. Smith opened the public comment period.

Ray Kranich, city resident, stated that he owns property adjacent to Hopkins Street. He shared concerns he
has regarding the traffic levels, and noted that the street running east to west is labeled “Mary Ellen Avenue,”
when it should read “Mary Allen Avenue.” He clarified that he doesn’t oppose the vacation of the lot lines for
this subdivision.

Jackie Morrison, city resident, shared that she was a neighbor of the property. She added that the
conservation easement should be included in the report for all parties in the future.

Chair S. Smith closed the public comment period, and opened the floor for questions from the Commission.
Chair S. Smith requested a motion and second.

VENUTI/BARNWELL MOVED TO ADOPT STAFF REPORT 25-003 AND RECOMMEND APPROVAL OF THE
PRELIMINARY PLAT, WITH THE FOLLOWING COMMENTS:

1. CORRECT ORREMOVE NOTE 3: THE LOT IS NOT SERVED BY CITY WATER AND SEWER.
2. THE LOCATION OF THE EXISTING UTILITIES NEED TO BE INDICATED: CITY WATER MAIN
FOLLOWS SLAVIN DRIVE UP FROM THE SOUTH AND TERMINATES AT THE SOUTH WEST

3
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CORNER OF LOT A-2A HM 86-06. CITY SEWER FOLLOWS PARADISE PLACE FROM THE EAST
AND TERMINATES AT THE NORTH WEST CORNER OF LOT 3 BLK 2 HM 74-175.

3. THE CONSERVATION EASEMENT AND ASSOCIATED STIPULATIONS THAT DO NOT ALLOW
DEVELOPMENT OF THIS PROPERTY BE INCLUDED AS DESIGNATED AND RECORDED IN THE
RECORDS FOR THIS REPLAT IN PERPETUITY.

Commissioner Barnwell questioned Commissioner Venuti’s intent with the third comment in his motion. Mr.
Venuti stated that the conservation easement doesn’t allow development on that property, and that it needs
to be shown as such on the record.

Commissioner Stark stated that issues concerning the conservation easement are not a matter before the
Commission right now.

Chair S. Smith requested the Clerk to perform a roll-call vote.
VOTE: NO: S. SMITH, H. SMITH, STARK, VENUTI.
Motion failed.

VENUTI/BARNWELL MOVED TO ADOPT STAFF REPORT 25-003 AND RECOMMEND APPROVAL OF THE
PRELIMINARY PLAT, WITH THE FOLLOWING COMMENTS:

1. CORRECT OR REMOVE NOTE 3.
2. LOCATION OF THE EXISTING UTILITIES NEED TO BE INDICATED.

H. SMITH/BARNWELL MOVED TO AMEND THE MOTION BY INSERTING “THE LOT IS NOT SERVED BY CITY WATER
AND SEWER” TO THE END OF COMMENT #1, AND INSERTING “CITY WATER MAIN FOLLOWS SLAVIN DRIVE UP
FROM THE SOUTH AND TERMINATES AT THE SOUTH WEST CORNER OF LOT A-2A HM 86-06. CITY SEWER
FOLLOWS PARADISE PLACE FROM THE EAST AND TERMINATES AT THE NORTH WEST CORNER OF LOT 3 BLK 3
HM 74-175” TO THE END OF COMMENT #2.

Commissioner H. Smith noted that the preliminary plat includes Note #6, which talks specifically about the
conservation easement and the associated paperwork that accompanies it, reasoning that this addresses the
stipulations Commissioner Venuti was concerned with.

VOTE (AMENDMENT). NON-OBJECTION. UNANIMOUS CONSENT.

Motion carried.

VOTE (MAIN MOTION AS AMENDED): NON-OBJECTION. UNANIMOUS CONSENT.
Motion carried.

PENDING BUSINESS

A. Staff Report PL 24-041, Review of Title 21 Zoning Code and Create a List of Issues/Comments

NEW BUSINESS
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A.  Memorandum PL 25-004, Request for Extension of Daybreeze Park 59 North Subdivision

Chair S. Smith introduced the item by reading of the title and deferred to City Planner Foster, who provided a
summary explanation of his memorandum included in the packet.

Chair S. Smith requested a motion and second.

H. SMITH/VENUTI MOVED TO RECOMMEND APPROVAL OF A FINAL TWO-YEAR TIME EXTENSION REQUEST FOR
DAYBREEZE PARK 59 NORTH KPB#2019-067.

There was no discussion.

VOTE: NON-OBJECTION. UNANIMOUS CONSENT.
Motion carried.

INFORMATIONAL MATERIALS

A. Landslide Hazard Susceptibility Mapping
Shoreline Change Map
Coastal Bluff Stability Map

B. Planning Commission Annual Calendar 2025
C. 2025 Commission Meeting Dates and Submittal Deadlines

Chair S. Smith noted the informational materials included in the packet. He encouraged everyone to go
through the Landslide Hazard Susceptibility Mapping. City Planner Foster noted that it’s also available on the
City’s website.

COMMENTS OF THE AUDIENCE

Scott Adams, city resident, wished everyone a Happy New Year. He stated that if a property is going to affect
the Bridge Creek Watershed Protection District it should be indicated as such as part of the zoning permit
process. He reiterated the need he feels for the City to look at the Bridge Creek Watershed as individual lots
rather than one big swath of land. He added that non-existing properties being equated into the size of a
development should also be on the criteria list for the Title 21 rewrite.

COMMENTS OF THE STAFF
Deputy City Clerk Pettit wished everyone a Happy New Year.

City Planner Foster wished everyone a Happy New Year, and noted that he’s looking forward to the year
ahead.

COMMENTS OF THE MAYOR/COUNCILMEMBER (If Present)

COMMENTS OF THE COMMISSION
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Commissioner Venuti thanked everyone for serving, and wished everyone a year of success.

Commissioner Stark thanked the Commission and the City Staff, adding that he hopes everyone had a great
Christmas and wishing everyone a prosperous 2025.

Commissioner Barnwell wished everyone a Happy New Year.
Commissioner S. Smith thanked the City Staff for their work. He wished everyone a Happy New Year.
ADJOURN

There being no further business to come before the Commission, Chair S. Smith adjourned the meeting at 8:50
p.m. The next Regular Meeting in scheduled for Wednesday, January 15", 2025 at 6:30 p.m. A Worksession is
scheduled for 5:30 p.m. All meetings are scheduled to be held in the City Hall Cowles Council Chambers located
at 491 E. Pioneer Avenue, Homer, Alaska and via Zoom Webinar. Meetings will adjourn promptly at 9:30 p.m. An
extension is allowed by a vote of the Commission.

Zach Pettit, Deputy City Clerk |

Approved:




Planning

491 East Pioneer Avenue

- p— City Of Homer Homer, Alaska 99603

www.cityofhomer-ak.gov Planning@ci.homer.ak.us
(p) 907-235-3106
(f) 907-235-3118

Staff Report Pl 25-005

TO: Homer Planning Commission
FROM: Ryan Foster, City Planner
DATE: February 5, 2025

SUBJECT: City Planner’s Report

Comprehensive Plan Update

The Draft Comprehensive Plan will be available for public review on February 7, 2025 and an
open house for the Draft Comprehensive Plan is scheduled for Tuesday, February 11, 2025 at
the Islands & Ocean Visitor Center from 5:30-7:30pm, doors open at 5pm. For more information
on the project go to: https://homercompplanupdate.com/

Work Session Presentation

| have contacted Barrett Salisbury regarding a presentation on the Landslide Hazard
Susceptibility Mapping in Homer and are working on scheduling a date in March. Once
confirmed, I'll notify the Planning Commission.

Meeting Schedule

The next regular meeting date is Wednesday, February 19, 2025.

Commissioner Report to Council
2/10/25

P:\PACKETS\2025 PCPacket\Staff Reports\City Planner Reports\Pl3 Report 2.5.25docx
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www.cityofhomer-ak.gov Planning@ci.homer.ak.us
(p) 907-235-3106

(f) 907-235-3118

Staff Report PL 25-02

TO: Homer Planning Commission

FROM: Ryan Foster, City Planner

DATE: February 5, 2025

SUBJECT: Ordinance 25-XX Amending City Code to add Studio to GC1, GC2, and RO

Zoning Districts

Introduction

Attached is an email from Breezy Berryman requesting the Planning Commission to initiate a
zoning code amendment to reconsider the zones allowed for a dance studio to districts such
as Residential Office, General Commercial 1 and 2 and possibly even Urban Residential, citing
the difficulty in finding properties in the zoning districts that currently allow dance studios
(Town Center, Central Business District, Gateway Business District, East End Mixed Use), noting
there is no opportunity to even put in for a conditional use permit in other districts.

Per HCC 21.95.010 Initiating code amendment
An amendment to this title may be initiated by any of the following:

a. A member of the City Council;

b. A member of the Planning Commission;

c. The City Manager;

d. The City Planner; or

e. A petition bearing the signatures, and the printed names and addresses, of not less
than 50 qualified City voters. [Ord. 10-58, 2011].

At the November 6, 2024 Planning Commission meeting, in response to Breezy Berryman’s
request, Planning Commissioner Heath Smith stated he supports the initiation of the code
amendment process to consider additional zoning districts that would allow for a Dance
Studio. Per HCC 21.95.010, an amendment to this title is initiated by a member of the Planning
Commission, Planning Commissioner Heath Smith.

Per HCC 21.95.040 Planning Department review of code amendment

C:\Users\MeetingsOfficeUser11\AppData\Local\Temp\tmp6F25.tmn
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Staff Report PL 25-02
Homer Advisory Planning Commission
Meeting of February 5, 2025

The Planning Department shall evaluate each amendment to this title that is initiated in
accordance with HCC 21.95.010 and qualified under HCC 21.95.030, and may recommend
approval of the amendment only if it finds that the amendment:

a. Is consistent with the Comprehensive Plan and will further specific goals and
objectives of the plan.

b. Will be reasonable to implement and enforce.

c. Will promote the present and future public health, safety and welfare.

d. Is consistent with the intent and wording of the other provisions of this title.
Studio Definition
“Studio” means a room, rooms or building where an artist or photographer does work, a place
where dancing lessons, music lessons, or similar artistic lessons are given, or where radio or

television programs are produced or where recordings are made.

General Commercial 1

The General Commercial 1 (GC1) District is primarily intended to provide sites for businesses
that require direct motor vehicle access and may require larger land area, and to provide
business locations in proximity to arterials and transportation centers. It is also intended to
minimize congestion and adverse effects on adjacent residential districts and on the
appearance of the community.

Proposed Text:

Section 1. Homer City Code Chapter 21.24, General Commercial 1 District is amended

as follows:

21.24.020 Permitted Uses and Structures.

The following uses are permitted outright in the General Commercial 1 District, except when
such use requires a conditional use permit by reason of size, traffic volumes, or other reason
set forth in this chapter:

0o0. Studio.

Analysis: Studio is a good land use fit for a commercial zoning district and should not have a
negative impact, especially as compared to other uses permitted in the district such as
lumberyards, manufacturing, fabrication, and assembly, retail businesses, hotels, banks, or
warehouses and storage. A studio is a reasonable type of business to be expected in a

C:\Users\MeetingsOfficeUser11\AppData\Local\Temp\tmp6F25.tnj 1
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Homer Advisory Planning Commission
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commercial zoned district, a studio use would be unlikely to impact residential districts with
noise or traffic congestion. Zoning districts should include permitted uses that fit well with
the purpose and character of the district, this will provide an opportunity for businesses to be
located in the proper district in Homer.

General Commercial 2

The purpose of the General Commercial 2 District is primarily to provide a sound area for heavy
commercial and industrial uses within the community designed to permit manufacturing,
processing, assembly, packaging, or treatment of products and other uses described in this
chapter. Residential uses and certain retail enterprises are purposely limited.

Proposed Text:

Section 2. Homer City Code Chapter 21.26, General Commercial 2 District is amended

as follows:

21.24.020 Permitted Uses and Structures.

The following uses are permitted outright in the General Commercial 2 District, except when
such use requires a conditional use permit by reason of size, traffic volumes, or other reason
set forth in this chapter:

aa. Studio.

Analysis: Studio is a good land use fit for a commercial zoning district and should not have a
negative impact, especially as compared to other use permitted in the district such as,
manufacturing, fabrication, hotels and motels, open air businesses, or cold storage facilities.
A studio is a reasonable type of business to be expected in a commercial zoned district, even
one which includes heavy commercial and industrial uses. It is common for studios such as
recording and television studios, due to the potential for sound and or noise to impact
neighbors or residences, to be an allowed use in commercial districts. Zoning districts should
include permitted uses that fit well with the purpose and character of the district, this will
provide an opportunity for businesses to be located in the proper district in Homer.

Residential Office

The Residential Office District is primarily intended for a mixture of low-density to medium-
density residential uses and certain specified businesses and offices, which may include
professional services, administrative services and personal services, but generally not
including direct retail or wholesale transactions except for sales that are incidental to the
provision of authorized services. A primary purpose of the district is to preserve and enhance
the residential quality of the area while allowing certain services that typically have low

C:\Users\MeetingsOfficeUser11\AppData\Local\Temp\tmp6F25.tnj 12
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traffic generation, similar scale and similar density. The district provides a transition zone
between commercial and residential neighborhoods.

Proposed Text:

Section 3. Homer City Code Chapter 21.16, Residential Office District is amended as

follows:

21.16.020 Permitted Uses and Structures.

The following uses are permitted outright in the Residential Office District:

X. Studio.

Analysis: Studio is a good land use fit for a mixed use district and should not have a negative
impact, especially as compared to other use permitted in the district such as, professional
offices and general business offices, personal services, mortuaries, or museums, libraries and
similar institutions. A studio is not a direct retail activity and would have low traffic generation,
and would fit in with a similar size and density as other RO uses. A studio is a reasonable type
of business to be expected in a mixed use district. Zoning districts should include permitted
uses that fit well with the purpose and character of the district, this will provide an opportunity
for businesses to be located in the proper district in Homer.

Code Amendment Review Criteria

a. Is consistent with the Comprehensive Plan and will further specific goals and
objectives of the plan.

Analysis: There are multiple goals and objectives from the Economic Vitality Chapter
of the 2018 Comprehensive Plan that support this text amendment to permit Studio as
a usein the GC1, GC2, and RO zoning districts in Homer:

GOAL 2: Encourage the retention and creation of more year-round and higher wage
employment.

Objective A: Increase year-round employment that will enable local people to work, live,
and raise their families in Homer. While almost all city actions will ultimately affect the
course of economic change and job growth, city actions to promote year-round jobs
include those listed below:
Implementation Strategies:
e Consider zoning regulations that support new business opportunities while
minimizing negative impacts.

C:\Users\MeetingsOfficeUser11\AppData\Local\Temp\tmp6F25.tnj 13
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This code amendment considers zoning regulations that support new business
opportunities (permitting Studio in additional zoning districts) while minimizing
negative impacts (only permitting in additional zoning districts that are reasonable and
meets the review criteria in HCC 21.95.040.)

GOAL 3: Identify and promote industries that show a capacity for growth.

Objective C: Promote recreation, the arts, and non-governmental organizations as a
complement to tourism and as an export industry. Recreation and the arts are key
components of the Homer economy and support the tourism industry and Homer’s quality
of life. Actions to promote the arts include those listed below. Some of these objectives are
best carried out by the City, while others are best undertaken by local arts groups and
tourism marketing organizations with City cooperation and encouragement.
Implementation Strategies:
e Consider and review zoning for opportunities that support the arts industry

This code amendment considers and reviews zoning for opportunities that support the
arts industry in Homer. As already noted “Studio” means a room, rooms or building
where an artist or photographer does work, a place where dancing lessons, music
lessons, or similar artistic lessons are given, or where radio or television programs are
produced or where recordings are made and is a use that clearly supports the arts
industry.

The Land Use Chapter of the 2018 Comprehensive Plan supports this text amendment
to allow Studio as a use in the GC1, GC2, and RO zoning districts in Homer:

GOAL 3: Encourage high quality buildings and site design that complements Homer’s
beautiful natural setting.

Objective A: Create a clear, coordinated regulatory framework that guides development.
Clear, predictable, consistent rules and regulations are key to achieving standard, quality
design. These rules and regulations have to fit the context of the marketplace and be
accepted by the development community. Overregulation is a disincentive, while under-
regulation will achieve less than desired results. Specific policies addressing this topic
include:
Implementation Strategies:

e Review City adopted plans for consistency

e Review rules and regulation options with consideration of operational constraints

and community acceptance

C:\Users\MeetingsOfficeUser11\AppData\Local\Temp\tmp6F25.tnj 14
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This code amendment is a review of the Studio land use in the Homer Zoning Code to
ensure the rules and regulations are consistent, specifically, which zoning districts are
appropriate to permit Studio as a use, and makes sure they fit the context of the
marketplace (demand for parcels that permit Studio use) and that it is accepted by the
development community. Overregulation has been a disincentive for Studio use in
Homer by limiting the zoning districts where it is a permitted use, and it reasonable to
allow this use in additional zoning districts to achieve Goal 3, Objective A.

Finding: The proposed amendment is consistent with the Comprehensive Plan.
b. Will be reasonable to implement and enforce.

Analysis: The proposed amendment is rather simple and straightforward and is not
difficult to implement and enforce, since it is adding Studio as a use to three additional
zoning districts to the four it is already permitted, for a total of seven zoning districts in
Homer that will permit the use. Implementation and enforcement would be the same
as the four existing districts that permit the use.

Finding: The proposed amendment will be reasonable to implement and enforce.
c. Will promote the present and future public health, safety and welfare.

Analysis: The present and future public health, safety, and welfare would remain
unchanged, with no anticipated negative impact of a Studio use in GC1, GC2, or RO,
with this proposed amendment.

Finding: The proposed amendment will promote the present and future public health,
safety and welfare.

d. Is consistent with the intent and wording of the other provisions of this title.

Analysis: The intent and wording of studio is unchanged in the amendment, including
the definition in Homer City Code. Studio is proposed as a permitted use in three
additional zoning districts, GC1, GC2, and RO and is consistent with the intent and
wording for the existing districts it is permitted, TC, CBD, GBD, and EEMU. All other
provisions regarding the use would be consistent with existing permitted uses of Studio
in Homer City Code, and is not a new interpretation of this use.

Finding: The proposed amendment is consistent with the intent and wording of the
other provisions of this title.

C:\Users\MeetingsOfficeUser11\AppData\Local\Temp\tmp6F25.tnj 15
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Recommendation: Staff recommends the Planning Commission recommend approval of the
proposed text amendment to the Homer City Council allowing Studio as a permitted use in the
GC1, GC2, and RO districts.

Attachments:

Email from Breezy Berryman date October 14, 2024
Zoning District Map for Studio Use

C:\Users\MeetingsOfficeUser11\AppData\Local\Temp\tmp6F25.tnj 16




From: Breezy Berryman

To: Ryan Foster
Subject: Fwd: letter to city planner
Date: Monday, October 14, 2024 2:30:52 PM

CAUTION: This email originated from outside your organization. Exercise caution when
opening attachments or clicking links, especially from unknown senders.

To the City of Homer Planning Commision,

My name is Breezy Berryman and I grew up dancing in Homer with my mom Jill Berryman
who started the Homer Nutcracker Ballet in 1989. I then pursued dance in college and
graduated from Tisch School of the Arts-New York University with my BFA in Dance. I
danced choreographed and dance professionally in the city for 10 years and then pursued my
MFA in dance at the University of Utah and joined a modern dance co. Ririe-Woodbury.

I decided to move back home and share my knowledge and expertise in dance with our
community. Since moving back i have co directed the Homer Nutcracker for 12 years as well
as the Swan Lake Ballet and Alice and Wonderland. I have also been the recipient of two
Rasmuson Foundation grants.

My dream and goal is to collaborate with trained dancer Alison Arima and start a rigorous
dance training program, The Motivity Dance School and Company. We hope to build or
purchase a home base so the school can grow. It would also be nice to have more than one
choice to choose for dance instruction.

I have come up against some challenges when searching for properties to purchase or build a
studio on. The main being that there are limited zoning districts that are allowed to have a
dance studio on them. Those locations are limited to town center (hardly anything for sale),
east end mixed use (pretty far out for parents to drop their kids after school), the gateway
district (which is very small and there is hardly anything for sale or it is very expensive) and
central business district.

I am requesting the planning commission to initiate a zoning code amendment ro reconsider
the zones allowed for a dance studio to districts such as Residential Office, General
Commercial 1 and 2 and possibly even Urban Residential as there is one or two potential
properties that are right near town that I am interested in near Paul Banks Elementary. I really
hope that this is a consideration, since there is no opportunity to even put in for conditional use
permit, and I have found very few properties that would are zoned for a dance studio.

Thank you for your consideration as we are really hoping to create a wonderful and solid
foundation in dance for our community.

Breezy Berryman and Alison Arima
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Oy Miles
00.10.3 06 09 1.2

February, 2025

Proposed Districts to Permit Studio Use

Legend

2=71 city Limits
Zoning Districts Permitted Use For Studio

Zone

[ Gateway Business District
3 Central Business District
I Town Center

[ East End Mixed Use

Zoning Districts For Proposed Studio Use

Zone

General Commercial 1
General Commercial 2
Residential Office

i
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1/9/2025
Dear Mayor and City Council,

On January 2, 2025, City Planner Ryan Foster sent the Planning
Commission Staff Report PL 25-02 stating that Breezy Berryman
requested the Planning Commission to initiate a zoning code
amendment to allow for dance studios in various zoning districts.
Staff Report PL 25-02 cites HCC 21.95.010 which states: “An
amendment to [Title 21] may be initiated by any of the following:
a. A member of the City Council; b. A member of the Planning
Commission; c. The City Manager; d. The City Planner; or e. A
petition bearing the signatures, and the printed names and
addresses, of not less than 50 qualified City voters.” Mr. Foster
then states: “At the November 6, 2024 Planning Commission
meeting, in response to Breezy Berryman’s request, Planning
Commissioner Heath Smith stated he supports the initiation of the
code amendment process to consider additional zoning districts
that would allow for a Dance Studio.” However, at the January 2,
2025 Planning Commission meeting, Commissioner Heath Smith
voted against the motion made by Commissioner Barnwell to
recommend approval of the proposal by City Planner Ryan Foster
to allow studios as a permitted use in the GCI, GC2, and RO
zoning districts; this text was nonetheless approved by the
Commission and forwarded to the City Council in the form of
Ordinance 25-XX. Breezy Berryman did not submit a petition
signed by 50 qualified voters and Commissioner Heath Smith
clearly did not approve of or initiate the zoning code amendment
that was forwarded to the City Council. Accordingly, proposed
Ordinance 25-XX does not meet the requirements of HCC
21.95.010. In Staff Report PL 25-02, Mr. Foster failed to mention
critical additional requirements requisite to initiating a zoning code
amendment, including the following:
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21.95.040 Planning Department review of code amendment.

The Planning Department shall evaluate each amendment to this
titte that is initiated in accordance with HCC 21.95.010 and
qualified under HCC 21.95.030, and may recommend approval of
the amendment only if it finds that the amendment:

a. Is consistent with the Comprehensive Plan and will further
specific goals and objectives of the plan.

b. Will be reasonable to implement and enforce.

c. Will promote the present and future public health, safety and
welfare.

d. Is consistent with the intent and wording of the other provisions
of this title.

21.95.060 Review by Planning Commission.

a. The Planning Commission shall review each proposal to
amend this title or to amend the official zoning map before it is
adopted by the City Council.

b. Within 30 days after determining that an amendment proposal
is complete and complies with the requirements of this chapter,
the Planning Department shall present the amendment to the
Planning Commission with the Planning Department’s comments
and recommendations, accompanied by proposed findings
consistent with those comments and recommendations.

c. The Planning Department shall schedule one or more public
hearings before the Planning Commission on an amendment
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proposal, and provide public notice of each hearing in accordance
with Chapter 21.94 HCC.

d. After receiving public testimony on an amendment proposal
and completing its review, the Planning Commission shall submit
to the City Council its written recommendations regarding the
amendment proposal along with the Planning Department’s report
on the proposal, all written comments on the proposal, and an
excerpt from its minutes showing its consideration of the proposal
and all public testimony on the proposal.

Even if Ordinance 25-XX had been properly initiated, the Planning
Commission did not have the authority to forward it to the City
Council prior to the Planning Department’s evaluation as to
whether it is consistent with the Comprehensive Plan and will
further specific goals and objectives of the plan, will be
reasonable to implement and enforce, will promote the present
and future public health, safety and welfare, and Is consistent with
the intent and wording of the other provisions of Title 21.
Furthermore, the Planning Department failed to provide the
Commission with proposed findings consistent with its comments
and recommendations regarding HCC 21.95.040 (a)-(d).
Accordingly, the Commission had no opportunity to amend those
proposed findings and/or forward them to the Council as required
by HCC 21.95.060(d).

The January 2, 2025 public hearing before the Planning
Commission was premature because, in addition to violating HCC
21.95.010, HCC 21.95.040 and HCC 21.95.060 had not been
complied with. Members of the general public were denied their
right to comment on the Planning Department’s (non-existent)
proposed findings pertaining to the proposed amendment’s
consistency with the Homer Comprehensive Plan etc. Staff
Report PL 25-02 does not contain a single reference to the Homer
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Comprehensive Plan but it does state as follows: “The purpose of
the General Commercial 2 District is primarily to provide a sound
area for heavy commercial and industrial uses within the
community designed to permit manufacturing, processing,
assembly, packaging, or treatment of products and other uses
described in this chapter. Residential uses and certain retail
enterprises are purposely limited” and concludes: “A studio is a
reasonable type of business to be expected in a commercially
zoned district.” One has to wonder how permitting dance studios
in an industrial zoning district designed for heavy commercial and
industrial uses fulfills any stated goal or objective of the
Comprehensive Plan as required by HCC 21.95.040(a) or
promotes the present and future public health, safety and welfare
as required by HCC 21.95.040(c). The City Council should not
consider any zoning amendment that violates the zoning code
amendment procedures set forth in Chapter 21.95.

Sincerely,

Frank Griswold
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1/12/25

Dear Mayor and City Council,

In Staff Report PL 24-040 to the Planning Commission dated
November 6, 2024, City Planner Ryan Foster cited HCC
21.95.010:

An amendment to this title may be initiated by any of the
following:

a. A member of the City Council;

b. A member of the Planning Commission;
c. The City Manager;

d. The City Planner; or

e. A petition bearing the signatures, and the printed names and
addresses, of not less than 50 qualified City voters. [Ord. 10-58,
2011].

Mr. Foster then stated: “Breezy Berryman’s request is for a
Planning Commissioner to initiate the code amendment process
to consider additional zoning districts that would allow for a dance
studio. If initiated, Planning Staff will execute the process for
researching and drafting a code amendment and hold a public
hearing for the Planning Commission recommendations and a
public hearing with City Council for their final decision on a code
amendment. Staff recommends a Planning Commissioner initiate
the requested code amendment process.” (Mr. Foster also
pointed out that “The purpose of the General Commercial 2
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District is primarily to provide a sound area for heavy commercial
and industrial uses within the community designed to permit
manufacturing, processing, assembly, packaging, or treatment of
products and other uses described in this chapter. Residential
uses and certain retail enterprises are purposely limited.”
Dance studio use is the anthesis of heavy commercial/industrial
use). On November 6, 2024 in a direct response to Mr. Foster’s
misguided recommendation, Commissioner Heath Smith
“requested that the Planning Commission initiate a code
amendment process to consider additional zoning districts that
would allow for dance studios." Commissioner Heath Smith did
not initiate an ordinance that would allow any studio uses other
than dance studio use and he did not identify any specific zoning
district into which dance studio use would be expanded. Although
Mr. Smith is credited with initiating proposed Ordinance 25-XX, on
January 2, 2025 he voted against the motion "recommending
approval of the new text to the Homer City Council allowing studio
use as a permitted use in the General Commercial 1, General
Commercial 2, and Residential Office districts.” With this vote,
Mr. Smith arguably withdrew his sponsorship of Ordinance 25-XX.

No provision of HCC 21.95.010 provides that a private citizen can
request that a Planning Commissioner initiate a zoning code
amendment on her behalf. No provision of HCC 21.95.010
provides that a Planning Commissioner or anyone else can
initiate a "code amendment process" (which could have
unforeseen and undesired consequences) instead of an actual
code amendment. Pursuant to HCC 21.95.010(e), a person
requesting a zoning code amendment is required to submit a
petition, signed by at least 50 qualified City voters, expressly
stating the desired code amendment. Drafting the text of a code
amendment is the responsibility of the petitioner, not the City
Planner (unless he initiates the amendment pursuant to HCC
21.95.010(d)). Once a valid citizen petition is submitted, the
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Planning Commission would not have the authority to hijack the
proposed amendment and amend it into something significantly
other than that described in the text of the signed petition. As a
hypothetical example to emphasize this point, if Ms. Berryman
had submitted a petition to allow dance studio use in specific
additional zoning districts, the Commission would not have had
the authority to amend her proposal to consider the elimination of
dance studio use in all zoning districts. Likewise, the Planning
Commission did not have the authority to amend Commissioner
Heath Smith's proposal (to allow just dance studios in unidentified
additional zoning districts) to allow all studio uses in four specific
zoning districts not mentioned by Mr. Smith.

In her email to the City Planner dated October 14, 2024, Ms.
Berryman expressed her desire to open The Motivity Dance
School and Company but claimed that she had "come up against
some challenges when searching for properties to purchase or
build a studio on.” Commissioner Heath Smith claimed that "the
Commission is not seeking to specifically help Berryman but to
address a broader community issue that Berryman brought to
their attention. We’re doing this for the general health and welfare
of the community, and (what has) been brought to our attention
(is) that there’'s a need that needs to be met, and that what is
currently in our code is might be overly restrictive as far as
meeting the needs of the community. So as much as | like Breezy,
this isn’'t necessarily in response to her needs, as much as
recognizing the needs of the community and moving in a direction
that will open that up for the betterment of our economy and of its
residents.” Studio use is currently allowed in the Town Center
District, the Central Business District, the Gateway District, and
the East End Road Mixed Use District. Mr. Smith did not explain
how the general health and welfare would be endangered by
continuing to limit studio use to these four districts. The existing
zoning code has a presumption of validity and there is no
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pressing public need to now expand areas available for dancing
studios or any other type of studio. Commissioner Barnwell stated
“I feel for the applicant’s time frame.” This statement evidences
that accommodating Ms. Berryman’s private business interests
was the Commission’s true objective.

Proposed Ordinance 25-XX sets a horrible precedent for future
zoning code amendments. No private citizen is going to go to the
trouble of circulating a petition to initiate a zoning change when
they can simply get a friend on the Commission to represent their
private interests while falsely claiming that the general health and
welfare of the community will be served. “Betterment of the
economy" constitutes a fiscal policy and fiscal zoning per se is not
a legitimate zoning objective, especially when not done in
accordance with a comprehensive plan. (See my correspondence
dated 1/9/25). Increasing the tax base and the employment of a
community is not automatically a legitimate zoning goal. See
Concerned Citizens for McHenry, Inc. v. City of McHenry, 76 Ill.
App 3d 798 32 (an increase in the tax base of the community as
the primary justification for a rezone is “totally violative of all the
basic principles of zoning”); Oakwood at Madison, Inc. v Township
of Madison, 117 N.J.Super. 11, 283 A.2d 353, 357 (finding that
“fiscal zoning per se is irrelevant to the statutory purposes of
zoning”).

Sincerely,

Frank Griswold
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Planning
491 East Pioneer Avenue

STAFF REPORT PL 25-006

- p— City Of Homer Homer, Alaska 99603

www.cityofhomer-ak.gov Planning@ci.homer.ak.us

(p) 907-235-3106
(f) 907-235-3118

TO: Homer Planning Commission

FROM: Ryan Foster, City Planner

MEETING:  February5,2025

SUBJECT:  Application amending Zoning Map via Ordinance

Requested Action: Conduct a public hearing and recommend approval of the zoning map
amendment to the Homer City Council

GENERAL INFORMATION

The applicant requests a change in zoning from Rural Residential to East End Mixed Use.

Applicant:

Location:
Legal Description:

Parcel ID:

Size of Existing Lot:
Zoning Designation:
Existing Land Use:

Surrounding Land Use:

Comprehensive Plan:

Wetland Status:
Flood Plain Status:
Utilities:

Public Notice:

C:\Users\MeetingsOfficeUser11\AppData\Local\Temp\tmp57A8.tmp 27

Safron Kusnetsov

48881 Morrison Drive

Homer, AK 99603

4787 Kachemak Drive

T6S R 13W SEC 14 SEWARD MERIDIAN HM 0880003 - RS THAT PORTION
OF LOT 29 LYING WESTERLY OF KACHEMAK DRIVE RECORD OF SURVEY 88-
03

17909010

1.03 acres

Rural Residential District

Vacant

North: Vacant

South: Residential

East: Residential

West: Vacant

Economic Vitality Goal 2 Objective A, Goal 3 Objective B

Yes, KWF Wetlands Assessment of Drainageway on the lot.

None

Public utilities service the site.

Notice was sent to 19 property owners of 19 parcels as shown on
the KPB tax assessor rolls.
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Homer Planning Commission
Meeting of February 5, 2025
Page 2 of 5

GENERAL INFORMATION

This application proposes a zoning map amendment to move the East End Mixed Use Boundary
(EEMU) east to encompass the subject lot. The applicant states that rezoning the EEMU would allow
them to provide fresh, locally sourced seafood, support the fishing industry, and boost the local
economy. It benefits the public by offering sustainable, healthy food options and meeting the
community’s growing demand for local business. The applicant has also provided a letter with
detailed information for their application and their future plans for their business at 4787 Kachemak
Drive.

HCC 21.95.060 Review by Planning Commission
a. The Planning Commission shall review each proposal to amend this title or to amend the official
zoning map before it is submitted to the City Council.

b. Within 30 days after determining that an amendment proposal is complete and complies with the
requirements of this chapter, the Planning Department shall present the amendment to the Planning
Commission with the Planning Department’s comments and recommendations, accompanied by
proposed findings consistent with those comments and recommendations.

c. The Planning Department shall schedule one or more public hearings before the Planning
Commission on an amendment proposal, and provide public notice of each hearing in accordance
with Chapter 21.94 HCC.

d. After receiving public testimony on an amendment proposal and completing its review, the
Planning Commission shall submit to the City Council its written recommendations regarding the
amendment proposal along with the Planning Department’s report on the proposal, all written
comments on the proposal, and an excerpt from its minutes showing its consideration of the proposal
and all public testimony on the proposal.

21.95.050 Planning Department review of zoning map amendment.

The Planning Department shall evaluate each amendment to the official zoning map that is initiated
in accordance with HCC 21.95.020 and qualified under HCC 21.95.030, and may recommend approval
of the amendment only if it finds that the amendment:

a. Is consistent with the comprehensive plan and will further specific goals and objectives of
the plan.

Applicant: This proposal aligns with the Comprehensive Plan by supporting local economic growth,
promoting sustainable practices, and enhancing access to fresh seafood, which contributes to the
community's overall economic vitality and quality of life. The rezoning facilitates the efficient use of
land in a manner that is consistent with the plans goals of encouraging compatible and sustainable
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SR 25-006

Homer Planning Commission
Meeting of February 5, 2025
Page 30of 5

development. Additionally, it supports the purposes of rezoning regulations by ensuring land use is
appropriately designated to meet community needs, enhance economic opportunities, and maintain
compatibility with adjacent zoning districts. This proposal exemplifies responsible planning by
advancing the area's commercial potential while adhering to zoning standards designed to minimize
negative impacts on neighboring properties.

Analysis: There are multiple goals and objectives from the Economic Vitality Chapter of the 2018
Comprehensive Plan that support this rezoning:

GOAL 2: Encourage the retention and creation of more year-round and higher wage employment.

Objective A: Increase year-round employment that will enable local people to work, live, and raise their
families in Homer. While almost all city actions will ultimately affect the course of economic change and
job growth, city actions to promote year-round jobs include those listed below:
Implementation Strategies:
e Consider zoning regulations that support new business opportunities while minimizing negative
impacts.

This rezoning considers zoning regulations that support new business opportunities in the marine
industry while minimizing negative impacts to neighboring properties.

GOAL 3: Identify and promote industries that show a capacity for growth.

Objective B: Promote the marine trades including mariculture and shipping industries. Homer’s harbor
and associated marine trade and services activities are an important component of the local and
regional economy. Marine related activities could be expanded to increase the number of living wage,
skilled jobs in the community. Local seafood processing, boat building, and fabrication services offer a
chance foralocal product to reach the local, state and national markets. Homer’s public and private port
facilities also serve as a staging area for freight destined to more remote parts of the coast.
Implementation Strategies:
e Work to identify and support infrastructure for marine related industries

This rezoning application supports the marine related industries in Homer, specifically local seafood
processing, which is an important component of the local and regional economy.

Staff Finding: The proposed zoning change is consistent with the Comprehensive Plan and
will support economic vitality, including supporting marine related industries.

b. Applies a zoning district or districts that are better suited to the area that is the subject of the
amendment than the district or districts that the amendment would replace, because either
conditions have changed since the adoption of the current district or districts, or the current
district or districts were not appropriate to the area initially.
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SR 25-006

Homer Planning Commission
Meeting of February 5, 2025
Page 4 of 5

Applicant: Rezoning of the property at 4787 Kachemak Drive from Rural Residential to Commercial
(EEMU) is justified by its alignment with the growing needs of the community and its consistency with
the areas development trends. This change addresses a significant public need by addressing the
increasing demand for commercial spaces that support local business growth, generate employment
opportunities, and enhance services available to residents and visitors. Specifically this rezoning will
allow us to provide the local community, and our visitors, with fresh, locally caught seafood,
supporting both our fishing industry and the regions commitment to sustainable food sourcing. By
establishing a commercial operation at this location, we can directly serve the publics growing
demand for high quality, locally sourced products, while creating opportunities for collaboration with
local fishermen. The property is ideally situated on Kachemak Drive with close proximity to the
Kachemak Gear Shed, the Northern Enterprises Boatyard and the Homer Spit, making it an excellent
location for a business such as ours.

Analysis: Conditions have changed since the original adoption of the zoning district boundaries. The
west side of the Kachemak Drive corridor consists primarily of properties zoned East End Mixed Use
and General Commercial 2. Much of the EEMU has already been developed or does not have
infrastructure such as water, sewer, and road accessibility. There is a strong demand for commercial
properties in Homer, including those related to marine industries. This proposed rezone would
provide much needed acreage for a marine industry related project.

Staff Finding: The amendment would apply a zoning district that is better suited to the area
because conditions have changed since the creation of the East End Mixed Use District
boundaries.

c.Isinthe best interest of the public, considering the effect of development permitted under the
amendment, and the cumulative effect of similar development, on property within and in the
vicinity of the area subject to the amendment and on the community, including without
limitation effects on the environment, transportation, public services and facilities, and land
use patterns.

Applicant: Yes the existing public facilities, services, and utilities can accommodate the proposed use
without any detrimental effects on adjacent zoning districts. The property already has access to
essential infrastructure, including city water, sewage, natural gas, electricity and roadway access, all
of which are adequate to support the proposed development without overburdening current systems.
Based on current utility capacities and service levels, thereis no indication that the additional demand
from the proposed use will strain these systems or reduce service quality for surrounding properties.
The roadway infrastructure is capable of handling the expected traffic flow. Overall, the availability
and capacity of these services ensure that the proposed use will not disrupt or negatively impact
adjacent zoning districts.
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Analysis:

Public Services and Transportation

City water and sewer are available at Kachemak Drive and access to the subject property would be via
Kachemak Drive, an Alaska Department of Transportation maintained road. Full police and fire
services are available. Public services and facilities are adequate to serve the property. EEMU district
and the Kachemak Drive corridor is the hub of the off-spit marine industry in Homer.

Environmental Conditions: Wetlands Analysis

The KWF wetlands assessment identifies drainageway wetlands on the property. The applicant has
provided a US Army Corps of Engineers Permit for fill on the property with their application.

Land Use Patterns

This property is located where Rural Residential and East End Mixed Use districts meet. To the east
and south, the existing development is reflective of a rural residential development, and to the west
and north are vacant properties, that could be under consideration for both rural residential or EEMU
type of development. The majority of the unconstrained EEMU properties in Homer have already been
developed, leaving a dearth of zoned commercial space available for future development.

Staff Finding: The rezoning of this 1.03-acre lot to East End Mixed Use is in the best interests of
the public as it supports the marine trades industry and has the infrastructure necessary to
support this use and development.

STAFF COMMENTS/RECOMMENDATIONS:

Planning staff has reviewed the ordinance per 21.95.050 and recommends the Planning Commission
conduct a public hearing, and recommend approval to the City Council.

ATTACHMENTS

Application and Letter from the Applicant
Petition

Map of Rezone

Public Notice

Aerial Map

Zoning Districts Map

oL hrwN
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Planning

° 491 East Pioneer Avenue

. City of Homer Homer, Alaska 99603
www.cityofhomer-ak.gov Planning@ci.homer.ak.us

(p) 907-235-3106

(f) 907-235-3118

Rezoning Application

For Staff Use Only
Fee Amount: Received by: Planning Commission Public Hearing Date:
Date application accepted as complete: HAPC approval or denial date:

APPLICANT INFORMATION
Name:_ Safron  tugnetSov Phone Number:__ 10 7 - 435 - 13572
Address: 1§« g1 _Mortison  Dri Homer 4K 945603 ,/ Pu. Box )6s~ Homer 1K 9903

Property Owner (if different than applicant)

Name: )LHC Yand e kvsnetsov Phone Number:_Go ? = 299 -)LS 6y

Address; 323 3§ Falt crevk Bost En) R Hower AW aG603 / PoO.0Bux 1 79 Iw‘w:;wBA'K
296

PROPERTY INFORMATION (if more than one lot, list on separate page)

Street Address: 4#€ 7 Keghgmas Pr.  Lotsizer [. O3 Acres  Tax parcel number:_{ 79 09 lo

Legal Description: T6s R 13w SEC 14 Stwerd MerJian BM 9§ 0uds~ RS +hat
Povton OF lot 29 Iy Wisterly 0% Kachemaic Drive Ritcor) Surw@ww

Circle one: Is City water available? NO City Sewer? @NO Electrical Service? NO
What is the existing use of the property? RU Y Res. () ential
What is the proposed use of the property? CoOmm exvcial

What structures or land uses exist on the neighboring properties? (Examples: residential, commercial,
vacant) List the zoning of these adjacent lots.

Structures/land use ‘Zoning
North:_ Volle / Voacan Borai  Besiden tiai
South: ME 272 Fo / GE Mo FF Roval  Bes:Jentiot
East._L*L FRAme GR NV HSEFS R rwf Res. Jenta
west. NVone | Vacant (OMmer o]

Page 1 of 3
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1. What is the public need and why is this rezone justified?

Re Zoning +0 Commercal Vil aliow uS to ProviJe Presh  locatly Sporce) Seafo,

Soffort the IV S0y and bos+ 4he local Conomy, It bepe ft8 the Publi’e bq Oferi'

SuStanable, l\tal"k fou) 0PHons on) mee n ommoritys  Grouim Jemem) Lo el b,
2. Describe the benefits and :Jetnments of this proposgd :&onmg to: Y v M’S

(a) the community.
(b) the neighboring landowners.

(c) you, the property owner.

14

The Lowm . ' betty ceess o {otully Sou Sen ). B 2iyh ¥y

land Quwing  Winy Ste pn nchrease (N Plopecty Vewe Jun 1o b onvgniece oF A hr,qf‘bg
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3. Can the proposed land use be devéloped in a manner that is compatible with development in adjacent

zoning districts? if so, how? What effect will this change have on the surrounding properties?

Ve, Siner  4pg Proputy th Ahe West S alley Zont) (o mmercial, the Propise)

extensivn plb dht Cxt.ﬂ‘f'“lﬂc’l wnmev eul J'Cf(‘*‘c"'\
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4. Can the existing public facilities, services, and utilities accommodate the-proposed use without any
detrimental affect on adjacent zoning districts? If so, how?

Ye§S the exi x+."ad Pube Lo U4'eS  Con  pllomodeabe  +he pmpaceJ Ve . The Propedy

&nlr*tm)y hot o eS§ ) E55en +al AU tuve Svth af Wertef, Stww/ C‘*of—(z'c."fj an) Tondu

5. Would rezoning to a district allowing the proposed use permit other uses, which would not be compatible
with adjacent land use?

In B ety  adjacent Propes Ty S Ql/‘w«)y Commeceial , am) te

Pﬂoposfc) S entood  bysin<ss ql/qks wih, Similar es . mev-w the Sk 0 F

Com Pa tiovy  Jevtlopwronts, bot Hvesy Lodd sEn be r‘ogumﬂ) by zow! w‘}q e 10Gal Chvnde
6. How does this proposal relate to the Comprehensive Plan and purposes of the zoning régulations?

Th's Propusal aliyns with the Comprehensive Plan b,y (vPPurf-.’n« loCal econy it

L‘Now#\ lgrowwfnq SuStuipnble  Plucticrs, angd t/\k«mc-fg acerss 0 £resh |, local

e Pdu ).
7. How would the proposed change affect the public health safety and welfare of the surrounding area?
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33




OTHER REQUIREMENTS

1. The applicant shall provide a map showing the area to be rezoned.

2. The applicant shall provide a petition, signed by a majority of the landowners within the proposed
zoning area saying that they support the proposed change.

I hereby certify that the above statements and other information submitted are true and accurate to the best
of my knowledge, and that |, as applicant, have the following legal interest in the property:

Owner of recordA’__ Lessee Contract purchase duly authorized to act for a person who has the
following legal interest, and that the owner of record is knowledgeable of this
application if | am not the owner. 1 also understand that this item will be scheduled for the Planning
Commission Agenda only if all application materials are submitted.

Applicant Signature:

77/
Property Owner Signature: @/@

Page 3 of 3
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Petition

e 95 020:(e): (30-(a)

Proposed The at 1757 Kac he wmals Br. consists of one parcel which is [.v3 acres.

amendment: Currently the parcel is _[v . ResiJenti'a/ . This request is to change the
zoning of the entire property, fom Avm Res dtntuto the __Lommeriia .

HCC “Each person signing this petition represents that the signer is a record owner of the lot whose description accompanies

the signature; that the signer is familiar with the proposed zoning map amendment and the current zoning district of the
lot; and that the signer supports the City Council’s approval of the amendment.”

Statement of
Justification

As a natural part of the growth and development of the

Printed Name | Signature of Property Legal Description Tax parcel number
Owner or Designated
Representative

Arends . | @D 43 €7 Bachemak Dr Momranps| [ F909010

MY SIGNATURE MEANS I AM IN FAVOR OF THIS AMENDMENT
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Dear City of Homer Planning Commission,

We are the Kusnetsov family, owners of Invisible Fresh Market Seafood. We are
reaching out regarding our application for rezoning the property located at 4787
Kachemak Drive. This letter serves as an introduction to who we are, as well as an
extension of the responses provided in the application for rezoning. Our intention
is to rezone the property from residential to commercial so that we may establish a
retail space and a seafood processing and distribution hub. This rezoning will help
us better utilize the property in the above mentioned manner, while ensuring
compliance and maintaining harmony with the surrounding area. Below are all of
the answers provided in the original rezoning application, with additional details
included for your reference. Each response has been listed numerically to
correspond with the application format for ease of review.

1) Rezoning of the property at 4787 Kachemak Drive from Rural Residential to
Commercial is justified by its alignment with the growing needs of the community
and its consistency with the areas development trends. This change addresses a
significant public need by addressing the increasing demand for commercial spaces
that support local business growth, generate employment opportunities, and
enhance services available to residents and visitors. Specifically this rezoning will
allow us to provide the local community, and our visitors, with fresh, locally
caught seafood, supporting both our fishing industry and the regions commitment
to sustainable food sourcing. By establishing a commercial operation at this
location, we can directly serve the publics growing demand for high quality, locally
sourced products, while creating opportunities for collaboration with local
fishermen. The property is ideally situated on Kachemak Drive with close
proximity to the Kachemak Gear Shed, the Northern Enterprises Boatyard and the
Homer Spit, making it an excellent location for a business such as ours.

2A) Rezoning the property at 4787 Kachemak Drive will benefit the Homer
community by providing access to fresh, locally caught seafood while supporting
the fishing industry, a key part of the local economy. The business will create job
opportunities and contribute to economic growth, while its location along
Kachemak Drive offers convenience and accessibility. The rezoning might raise
some minor concerns about traffic or the areas character. However, locals are
familiar with the high volume of traffic on Kachemak Drive in the summertime so
the presence of our business is highly unlikely to alter existing traffic patterns.
Additionally, with businesses like the Northern Enterprises Boatyard,the
Kachemak Gear Shed, Desperate Marine, In Demand Marine and the Homer
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Boatyard just a short drive away, the area already resembles a mixed-use zone.
This demonstrates that commercial activity is compatible with the area aligns with
its ongoing development.

2B) Rezoning the property at 4787 Kachemak Drive to commercial will bring
several benefits to neighboring landowners. The addition of a commercial business
will provide convenient access to fresh, locally caught seafood and other potential
goods and services, enhancing the quality of life. Furthermore, the presence of a
new commercial operation can increase the desirability and value of neighboring
properties by contributing to the areas overall growth and infrastructure
improvements. For those already engaged in maritime or commercial activities,
such as the Northern Enterprises Boatyard and the Kachemak Gear Shed, the
business creates the opportunity for shared benefits due to the compatible nature of
operations. The proposal may raise concerns about increase traffic, noise, or
activity levels. However, it is worth noting that Kachemak Drive already
experiences significant traffic during the summer, and the addition of our business
is unlikely to create a noticeable change. Some neighbors may also express
concerns about transitioning the area to a more mixed-use character. However, the
surrounding area already has a mix of uses, with businesses like the Northern
Enterprises Boatyard and the Kachemak Gear Shed nearby, which demonstrates
that commercial activity nearby is a natural fit. Furthermore, we have already
demonstrated our ability to operate in mixed-use environment. For nearly 18
months, we successfully operated just a short drive away at 3745 East End Road,
right next door to The Bagel Shop, without any complaints or issues from
neighbors. This track record shows our commitment to being a considerate and
responsible business. Any potential impacts, such as noise or operational activity,
will be mitigated through thoughtful planning, adherence to city ordinances and
open communication with neighboring landowners to address concerns promptly.

2C) Rezoning the property at 4787 Kachemak Drive to Commercial will enable us,
as the property owners, to use the land to its fullest potential by establishing a
business that aligns with Homer’s growing demand for locally caught seafood and
supporting the local fishing industry. This rezoning provides an opportunity to
operate in a prime location near key infrastructure, including the Kachemak Gear
Shed, the Northern Enterprises Boatyard, and the Homer Spit, making the property
highly advantageous for our business operations. Additionally, it allows us to
directly serve the community while contributing to the local economy, which has
always been an integral part of our mission. From a financial perspective, the
rezoning increases the property’s utility and value, offering greater flexibility for
commercial purposes both now and in the future. One significant added benefit of
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setting up a processing shop on this property is that we will no longer need to
spend tens of thousands of dollars paying other businesses to custom process our
seafood. This will allow us to bring down the cost of our seafood for our
customers, making fresh, locally caught seafood more affordable and accessible.
Furthermore, the property’s location outside the busier downtown area means we
can better meet the needs of local residents and fishermen while minimizing
logistical challenges like congestion. All of the business owners involved in this
venture have called Homer home for over 25 years. Some of us were even born
here, and most of us were raised here. Our deep roots in this community and our
commitment to its prosperity drive us to create a business that not only meets local
needs but also reflects the values and character of Homer. Additionally, we have a
deep vested interest in sustainability because we all make our living from the
ability to sustainably catch and process local seafood. This dedication ensures that
our operations protect the resources we rely on, allowing us to one day pass this
venture on to future generations and preserve Homer’s legacy as a thriving fishing
community. This rezoning also allows us to build on our proven track record of
successfully running a business in a mixed-use area, as demonstrated during our 18
months of operations at 3745 East End Road. While rezoning brings significant
opportunities, it also comes with challenges. The process of rezoning and
transitioning the property to a commercial use requires financial investment in
permitting, site preparation, and ensuring compliance with local zoning
regulations. Additionally, operating a commercial property comes with increased
responsibilities, such as managing potential concerns from neighbors, adhering to
stricter operational standards, and maintaining the property to meet commercial
requirements. There may also be a need to address any unforeseen issues, such as
community concerns or additional infrastructure needs, which could require
additional time and resources. Despite these challenges, the benefits of rezoning far
outweigh the drawbacks, as the opportunity to establish a thriving business in a
strategic location ensures long-term success, financial savings, and the ability to
serve our customers and community more effectively, while preserving the fishing
industry for generations to come.

3) Yes, since the adjacent property to the west is already zoned commercial, the
proposed rezoning creates a natural extension of the existing commercial district.
This alignment facilitates compatibility with surrounding areas by reinforcing the
commercial character of the district. The change is likely to enhance property value
and economic opportunities. Proper site planning and buffering can ensure that any
potential impacts on less intensive neighboring zones are minimized, resulting in a
balanced and cohesive development pattern.
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4) Yes the existing public facilities, services, and utilities can accommodate the
proposed use without any detrimental effects on adjacent zoning districts. The
property already has access to essential infrastructure, including city water,
sewage, natural gas, electricity and roadway access, all of which are adequate to
support the proposed development without overburdening current systems. Based
on current utility capacities and service levels, there is no indication that the
additional demand from the proposed use will strain these systems or reduce
service quality for surrounding properties. The roadway infrastructure is capable of
handling the expected traffic flow. Overall, the availability and capacity of these
services ensure that the proposed use will not disrupt or negatively impact adjacent
zoning districts.

5) In this case the adjacent property is already zoned commercial, and the proposed
seafood business aligns with similar uses, thereby minimizing the risk of
incompatible developments. While rezoning to a district allowing the proposed use
could theoretically permit other uses, these would still be regulated by zoning
codes, local standards and permitting processes to ensure compatibility with
adjacent land uses. The regulatory framework in place, such as specific use
restrictions, design standards, and impact mitigation requirements, provides
safeguards to prevent developments that could negatively affect neighboring
properties. As a result, the risk of incompatible uses arising from the rezoning is
minimal.

6) This proposal aligns with the Comprehensive Plan by supporting local economic
growth, promoting sustainable practices, and enhancing access to fresh seafood,
which contributes to the community's overall economic vitality and quality of life.
The rezoning facilitates the efficient use of land in a manner that is consistent with
the plans goals of encouraging compatible and sustainable development.
Additionally, it supports the purposes of rezoning regulations by ensuring land use
is appropriately designated to meet community needs, enhance economic
opportunities, and maintain compatibility with adjacent zoning districts. This
proposal exemplifies responsible planning by advancing the area's commercial
potential while adhering to zoning standards designed to minimize negative
impacts on neighboring properties.
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7) The proposed change would positively affect the public health, safety, and
welfare of the surrounding area by providing access to fresh, locally sourced
seafood which promotes healthier food choices and encourages sustainable dietary
habits. It gives local people the option to purchase some of the best wild protein in
the world, conveniently available in their own neighborhood. This access helps
reduce reliance on ultra processed foods, which are known to be unhealthy, and
avoids imported seafood of dubious origin, which may not meet the same quality
or safety standards. By supporting local fishermen, the proposal strengthens the
regional economy and fosters community resilience. Additionally the localized
nature of the business minimizes environmental impact associated with
long-distance transportation of seafood, contributing to broader sustainability
goals. Proper adherence to health and safety standards will ensure that the
operation maintains a safe and sanitary environment, further protecting and
enhancing the welfare of the surrounding area.

40




DEPARTMENT OF THE ARMY
ALASKA DISTRICT, U.S. ARMY CORPS OF ENGINEERS
REGULATORY DIVISION
P.0. BOX 6898
JBER, AK 99506-0898

May 31, 2023

Regulatory Division
POA-2022-00373

Alexandre Kusnhetsov
32375 Falls Creek Road
Homer, AK 99603

Dear Mr. Kusnetsov:

This is in response to your March 1, 2023, application for a Department of the Army
(DA) permit, to discharge fill material into 0.29-acre of wetlands in order to construct a
300-foot-long by 25-foot-wide driveway, eight 25-foot by 25-foot side driveways, six
cabins, and a 24-inch-diameter by 25-foot-wide culvert. It has been assigned file
number POA-2022-00373, Kachemak Bay, which should be referred to in all future
correspondence with this office. The project site is located within Section 14, T. 6 S., R.
13 W.,, Seward Meridian; USGS Quad Map Seldovia C-4; Latitude 59.659648° N.,
Longitude -151.443397° W.; in Homer, Alaska.

Based on our review of the information you furnished and available to us, we have
preliminarily determined the above project area contains waters of the United States
(U.S)), including wetlands, under the U.S. Army Corps of Engineers (Corps) regulatory
jurisdiction.

DA authorization is necessary because your project will involve placement of fiil
material into waters of the U.S. under our regulatory jurisdiction.

Based upon the information and plans you provided, we hereby verify that the work
described above, which will be performed in accordance with the enclosed plan
(sheets 1-3), dated May 2023, is authorized by Nationwide Permit (NWP) No. 29,
Residential Developments. Enclosed is a copy of the NWP No. 29, as well as the
Regional and General Conditions. These documents are also available on our website
at: www.poa.usace.army.mil/Missions/Regulatory/Permits/Nationwide-Permits/.
Regional Conditions D-Site Revegetation for Projects with Ground Disturbing Activities,
E-Delineation of Project Footprint, and F-Maintenance of Hydrology Patterns apply to
your project. You must comply with all terms and conditions associated with NWP
No. 39, as well as with the special conditions listed below:
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Special Condition 1: No stockpiling of fill materials shall occur in wetlands or
other waters of the U.S. that do not have DA authorization.

Special Condition 2: If human remains, historic resources, or archaeological
resources are encountered during construction, all ground disturbing activities shall
cease in the immediate area and you shall immediately (within one business day of
discovery) notify the Corps, Alaska District, Regulatory Office at (907) 753-2712 or Eric
White at Eric.J. White@usace.army.mil and (907) 753-5693. Upon notification the Corps
shall notify the appropriate Tribal Historic Preservation Office and State Historic
Preservation Office (SHPO). Based on the circumstances of the discovery, equity to all
parties, and consideration of the public interest, the Corps may modify, suspend or
revoke the permit in accordance with 33 CFR Part 325.7. After such notification, project
activities on federal lands shall not resume without written authorization from the Corps.
After such notification, project activities on tribal lands shall not resume without written
authorization from the SHPO and the Corps.

Special Condition 3 Turbidity Barriers: To prevent sedimentation into adjacent
waters of the U.S. outside of the authorized footprint the permittee shall install silt
curtain barriers with weighted skirts that extend one foot from the bottom around all
in-water work areas to include work that is adjacent to surface waters. The turbidity
barriers shall remain in place, monitored for effectiveness, and maintained until the
authorized work has been completed and all suspended and erodible materials have
been stabilized. Turbidity barriers shall be removed upon stabilization of the work area.

Special Condition 4 Erosion Control: Immediately after completion of the final
grading of the land surface, all slopes, land surfaces, and filled areas shall be stabilized
by revegetating (vegetation mats/seeding), using sod, degradable mats, barriers, or a
combination of similar stabilizing materials to prevent erosion and sediment transport to
adjacent waters of the U.S.

Further, please note General Condition 30 requires that you submit a signed
certification to us once any work and required mitigation are completed. Enclosed is the
form for you to complete and return to our office.

Unless this NWP is modified or revoked, it expires on March 14, 2026. If you
commence or are under contract to commence this activity before the date that the
NWPs are modified or revoked, you will have twelve (12) months from the date of the
modification or revocation of the NWPs to complete the activity under the present terms
and conditions of these nationwide permits. It is incumbent upon you to remain informed
of the changes to the NWPs. Nothing in this letter excuses you from compliance with
other Federal, state, or local statutes, ordinances, or regulations.
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Please contact me via email at Eric.J. White@usace.army.mil, by mail at the
address above, by phone at (907) 753-5693, or toll free from within Alaska at
(800) 478-2712, if you have questions. For more information about the Regulatory
Program, please visit our website at www.poa.usace.army.mil/Missions/Regulatory.

Sincerely,

A

Regulatory Specialist

Enclosures
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ENCLOSURE

Alaska District

Permit Number: POA-2022-00373
Name of Permittee: Alexandre Kusnetsov
Date of Issuance: May 31, 2023

Upon completion of the activity authorized by this permit and any mitigation required by
the permit, sign this certification and return it to Mr. Eric White at
regpagemaster@usace.army.mil, or the following address:

U.S. Army Corps of Engineers
Alaska District

Regulatory Division

Post Office Box 6898

JBER, Alaska 99506-0898

Please note that your permitted activity is subject to a compliance inspection by a U.S.
Army Corps of Engineers representative. If you fail to comply with this permit you are
subject to permit suspension, modification, or revocation.

| hereby certify that the work authorized by the above-referenced permit has been
completed in accordance with the terms and conditions of the said permit, and required
mitigation was completed in accordance with the permit conditions.

Signature of Permittee Date
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29. Residential Developments

Discharges of dredged or fill material into non-tidal waters of the United States for the
construction or expansion of a single residence, a multiple unit residential development,
or a residential subdivision. This NWP authorizes the construction of building
foundations and building pads and attendant features that are necessary for the use of
the residence or residential development. Attendant features may include but are not
limited to roads, parking lots, garages, yards, utility lines, storm water management
facilities, septic fields, and recreation facilities such as playgrounds, playing fields, and
golf courses (provided the golf course is an integral part of the residential development).

The discharge must not cause the loss of greater than 1/2-acre of non-tidal waters of
the United States. This NWP does not authorize discharges of dredged or fill material
into non-tidal wetlands adjacent to tidal waters.

Subdivisions: For residential subdivisions, the aggregate total loss of waters of United
States authorized by this NWP cannot exceed 1/2-acre. This includes any loss of waters
of the United States associated with development of individual subdivision lots.

Notification: The permittee must submit a pre-construction notification to the district
engineer prior to commencing the activity. (See general condition 32.) (Authorities:
Sections 10 and 404)
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ALASKA DISTRICT REGIONAL CONDITIONS
for the
2021 NATIONWIDE PERMITS (NWP)

The Alaska District Regulatory Office has issued the following Regional Conditions to
ensure that activities authorized by NWPs in the Alaska District cause no more than minimal
adverse environmental effects, individually and cumulatively. Before the Alaska District will
verify an activity under one or more NWPs, the proposed activity must comply with the NWP
terms and all applicable General and Regional Conditions.

APPLICABILITY: The following apply throughout the state of Alaska.

RESTRICTIONS:

Regional Condition A —~ Revoked Permits: The following NWPs are revoked within Alaska:
2. Structures in Artificial Canals

24. Indian Tribe or State Administered Section 404 Programs

30. Moist Soil Management for Wildlife

34. Cranberry Production Activities

Regional Condition B -~ Additional Pre-Construction Notification (PCN) Requirements

1. NWP 13, Bank Stabilization: In addition to the PCN requirements specified by NWP 13, aPCN is
required for proposed bank stabilization projects in fresh water when the proposed methods and
techniques are not included in the Streambank Revegetation and Protection: A Guide for Alaska
Revised 2005 (Walter, Hughes and Moore, April 2005) (Guide) or its future revisions. The Guide is
available at: http://www.adfg.alaska.gov/index.cfm?adfg=streambankprotection.main.

2. A PCN is required for projects that qualify for NWPs 12, §7 (C), and 58 (D) within the
Municipality of Anchorage.

3. NWP 48: A PCN is required for impacts to greater than 1/2 acre of special aquatic sites
(wetlands, mudflats, vegetated shallows, coral reefs, etc.).

4. NWP 12, 57 (C), 58 (D). In addition to other triggers for the PCN, a PCN is required for projects
located within permafrost soils identified using the appropriate soil survey or other appropriate data.

REGIONAL CONDITION C - Activities Involving Trenching

Trenches may not be constructed or backfilled in such a manner as to drain waters of the U.S.
(e.9., backfilling with extensive gravel layers, creating a French drain effect). Ditch plugs or other
methods shall be used to prevent this situation.

Except for material placed as minor trench over-fill or surcharge necessary to offset subsidence or
compaction, all excess materials shall be removed {o a non waters of the U.S. location. The
backfilled trench shall achieve the pre-construction elevation, within a year of disturbance unless
climatic conditions warrant additional time. The additional time must be approved by the Corps.

Excavated material temporarily sidecast into wetlands shall be underlain with geotextile, ice pads,
or similar material, to allow for removal of the temporary material to the maximum extent
practicable.

REGIONAL CONDITION D - Site Revegetation for Projects with Ground Disturbing Activities
Re-vegetation of all disturbed areas within the site shall begin as soon as site conditions
allow and in the same growing season as the dis| 4° pce, unless climatic conditions warrant

additional time. Topsoil (the outermost layer of soil, usually the top 2 — 8 inches) removed from the




construction area shall be separated and used for site rehabilitation. When backfilling, topsoil shall
be placed as the top layer to provide a seed bed for regrowth. If topsoil is not available from the
project site, local native soil material obtained from an approved site may be used. Species usedfor
seeding and planting shall be certified seed sources free of invasive species and follow this order of
preference: 1) species native to the site; 2) species native to the region; 3) species native to the
state.

REGIONAL CONDITION E - Delineation of Project Footprint

Prior to commencement of construction activities within waters of the U.S., the permittee shall
clearly identify the permitted limits of disturbance at the project site with highly visible markers (e.g.
construction fencing, flagging, silt barriers, etc.). The permittee shall properly maintain such
identification until construction is complete and the soils have been stabilized. The permittee is
prohibited from conducting any unauthorized Corps-regulated activity outside of the permitted limits
of disturbance (as shown on the permit drawings). ‘

REGIONAL CONDITION F - Maintenance of Hydrology Patterns
Natural drainage patterns shall be maintained using appropriate methods. Excessive ponding or
drying adjacent to fill areas shall indicate non-compliance with this condition.

REGIONAL CONDITIONS G, H, | AND J APPLY TO SPECIFIC NWPs

REGIONAL CONDITION G - NWP 40 Agricultural Activities

The following activities are not authorized by NWP 40: a. installation, placement, or construction of
drain tiles, ditches, or levees; and b. Mechanized land clearing or land leveling in wetlands within
300 feet of an anadromous water (anadromous water is defined by the state of AK see
https://iwww.adfg.alaska.gov/sf/SARR/AWC/index.cfm?ADFG=main.interactive).

REGIONAL CONDITION H - NWP 44 Mining Activities

Placer mining activities are excluded from coverage by NWP 44 (Mining Activities). Placer mining
may be authorized by Regional General Permit POA-2014-00055-M1. In Alaska, NWP 44 may
only authorize the following activities:

1. Hard rock mining within waters jurisdictional under only Section 404 of the Clean Water Act, not
including trenching, drilling, or access road construction.

2. Temporary stockpiling of sand and gravel in waters of the U.S., limited to seasonally dewatered
unvegetated sand/gravel bars. Stockpiles shall be completely removed and the area restored to pre-
project contours within one year, in advance of seasonal ordinary high water events, or prior to
equipment being removed from site, whichever occurs first.

REGIONAL CONDITION | - NWP 48, 55 (A), and 56 (B):

When an Aquatic Farm Lease is required from the Alaska Department of Natural Resources
(ADNR) for a new or modified aquatic farm, the applicant must obtain and submit a copy of the
ADNR preliminary decision with a Preconstruction Notification to the USACE.

REGIONAL CONDITION J — NWPs 21, 29, 39, 40, 42, 43, 44, 50, 51, and 52:

The proposed NWP activity must not cause:

1) the loss of anadromous streambed, and/or

2) the discharge of dredged or fill material into waterbodies, including wetlands, adjacent to and/
or upstream of an anadromous waterbody;

unless the district engineer issues a waiver by making a written determination concluding that
these discharges will result in no more than minimal individual and cumulative adverse
environmental effects. -2-
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2021 Nationwide Permit General Conditions:

Note: To qualify for NWP authorization, the prospective permittee must comply with the following
general conditions, as applicable, in addition to any regional or case-specific conditions imposed by the
division engineer or district engineer. Prospective permittees should contact the appropriate Corps district
office to determine if regional conditions have been imposed on an NWP. Prospective permittees should
also contact the appropriate Corps district office to determine the status of Clean Water Act Section 401
water quality certification and/or Coastal Zone Management Act consistency for an NWP. Every person
who may wish to obtain permit authorization under one or more NWPs, or who is currently relying on an
existing or prior permit authorization under one or more NWPs, has been and is on notice that all of the
provisions of 33 CFR 330.1 through 330.6 apply to every NWP authorization. Note especially 33 CFR
330.5 relating to the modification, suspension, or revocation of any NWP authorization.

1. Navigation. (a) No activity may cause more than a minimal adverse effect on navigation. (b) Any
safety lights and signals prescribed by the U.S. Coast Guard, through regulations or otherwise, must be
installed and maintained at the permittee’s expense on authorized facilities in navigable waters of the
United States. (¢) The permittee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the structure or work herein authorized, or if, in the
opinion of the Secretary of the Army or his or her authorized representative, said structure or work shail
cause unreasonable obstruction to the free navigation of the navigable waters, the permittee will be
required, upon due notice from the Corps of Engineers, to remove, relocate, or alter the structural work or
obstructions caused thereby, without expense to the United States. No claim shall be made against the
United States on account of any such removal or alteration.

2. Aquatic Life Movements. No activity may substantially disrupt the necessary life cycle movements of
those species of aquatic life indigenous to the waterbody, including those species that normally migrate
through the area, unless the activity’s primary purpose is to impound water. All permanent and temporary
crossings of waterbodies shall be suitably culverted, bridged, or otherwise designed and constructed to
maintain low flows to sustain the movement of those aquatic species. If a bottomless culvert cannot be
used, then the crossing should be designed and constructed to minimize adverse effects to aquatic life
movements.

3. Spawning Areas. Activities in spawning areas during spawning seasons must be avoided to the
maximum extent practicable. Activities that result in the physical destruction (e.g., through excavation,
fill, or downstream smothering by substantial turbidity) of an important spawning area are not authorized.

4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve as breeding areas
for migratory birds must be avoided to the maximum extent practicable.

5. Shellfish Beds. No activity may occur in areas of concentrated shellfish populations, unless the activity
is directly related to a shellfish harvesting activity authorized by NWPs 4 and 48, or is a shellfish seeding
or habitat restoration activity authorized by NWP 27.

6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car bodies, asphalt,
etc.). Material used for construction or discharged must be free from toxic pollutants in toxic amounts
(see section 307 of the Clean Water Act).

7. Water Supply Intakes. No activity may occur in the proximity of a public water supply intake, except
where the activity is for the repair or improvement of public water supply intake structures or adjacent
bank stabilization.
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8. Adverse Effects From Impoundments. If the activity creates an impoundment of water, adverse
effects to the aquatic system due to accelerating the passage of water, and/or restricting its flow must be
minimized to the maximum extent practicable.

9. Management of Water Flows. To the maximum extent practicable, the pre-construction course,
condition, capacity, and location of open waters must be maintained for each activity, including stream
channelization, storm water management activities, and temporary and permanent road crossings, except
as provided below. The activity must be constructed to withstand expected high flows. The activity must
not restrict or impede the passage of normal or high flows unless the primary purpose of the activity is to
impound water or manage high flows. The activity may alter the pre-construction course, condition,
capacity, and location of open waters if it benefits the aquatic environment (e.g., stream restoration or
relocation activities).

10. Fills Within 100-Year Floodplains. The activity must comply with applicable FEMA-approved state
or local floodplain management requirements.

11. Equipment. Heavy equipment working in wetlands or mudflats must be placed on mats, or other
measures must be taken to minimize soil disturbance.

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment controls must be used
and maintained in effective operating condition during construction, and all exposed soil and other fills,
as well as any work below the ordinary high water mark or high tide line, must be permanently stabilized
at the earliest practicable date. Permittees are encouraged to perform work within waters of the United
States during periods of low-flow or no-flow, or during low tides.

13. Remeoval of Temporary Structures and Fills. Temporary structures must be removed, to the
maximum extent practicable, after their use has been discontinued. Temporary fills must be removed in
their entirety and the affected areas returned to pre-construction elevations. The affected areas must be
revegetated, as appropriate.

14. Proper Maintenance. Any authorized structure or fill shall be properly maintained, including
maintenance to ensure public safety and compliance with applicable NWP general conditions, as well as
any activity-specific conditions added by the district engineer to an NWP authorization.

15. Single and Complete Project. The activity must be a single and complete project. The same NWP
cannot be used more than once for the same single and complete project.

16. Wild and Scenic Rivers. (a) No NWP activity may occur in a component of the National Wild and
Scenic River System, or in a river officially designated by Congress as a ““study river’’ for possible
inclusion in the system while the river is in an official study status, unless the appropriate Federal agency
with direct management responsibility for such river, has determined in writing that the proposed activity
will not adversely affect the Wild and Scenic River designation or study status.

(b) If a proposed NWP activity will occur in a component of the National Wild and Scenic River System,
or in a river officially designated by Congress as a ““study river’’ for possible inclusion in the system
while the river is in an official study status, the permittee must submit a pre-construction notification (see
general condition 32). The district engineer will coordinate the PCN with the Federal agency with direct
management responsibility for that river. Permittees shall not begin the NWP activity until notified by the
district engineer that the Federal agency with direct management responsibility for that river has
determined in writing that the proposed NWP activity will not adversely affect the Wild and Scenic River
designation or study status.
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(c) Information on Wild and Scenic Rivers may be obtained from the appropriate Federal land
management agency responsible for the designated Wild and Scenic River or study river (e.g., National
Park Service, U.S. Forest Service, Bureau of Land Management, U.S. Fish and Wildlife Service).
Information on these rivers is also available at: http://www.rivers.gov/.

17. Tribal Rights. No activity or its operation may impair reserved tribal rights, including, but not
limited to, reserved water rights and treaty fishing and hunting rights.

18. Endangered Species. (a) No activity is authorized under any NWP which is likely to directly or
indirectly jeopardize the continued existence of a threatened or endangered species or a species proposed
for such designation, as identified under the Federal Endangered Species Act (ESA), or which will
directly or indirectly destroy or adversely modify designated critical habitat or critical habitat proposed
for such designation. No activity is authorized under any NWP which ‘‘may affect’’ a listed species or
critical habitat, unless ESA section 7 consultation addressing the consequences of the proposed activity
on listed species or critical habitat has been completed. See 50 CFR 402.02 for the definition of *‘effects
of the action’’ for the purposes of ESA section 7 consultation, as well as 50 CFR 402.17, which provides
further explanation under ES A section 7 regarding ‘ “activities that are reasonably certain to occur’’ and
““consequences caused by the proposed action.’’

(b) Federal agencies should follow their own procedures for complying with the requirements of the ESA
(see 33 CFR 330.4(f)(1)). If pre-construction notification is required for the proposed activity, the Federal
permittee must provide the district engineer with the appropriate documentation to demonstrate
compliance with those requirements. The district engineer will verify that the appropriate documentation
has been submitted. If the appropriate documentation has not been submitted, additional ESA section 7
consultation may be necessary for the activity and the respective federal agency would be responsible for
fulfilling its obligation under section 7 of the ESA.

(c) Non-federal permittees must submit a pre-construction notification to the district engineer if any listed
species (or species proposed for listing) or designated critical habitat (or critical habitat proposed such
designation) might be affected or is in the vicinity of the activity, or if the activity is located in designated
critical habitat or critical habitat proposed for such designation, and shall not begin work on the activity
until notified by the district engineer that the requirements of the ES A have been satisfied and that the
activity is authorized. For activities that might affect Federally-listed endangered or threatened species (or
species proposed for listing) or designated critical habitat (or critical habitat proposed for such
designation), the pre-construction notification must include the name(s) of the endangered or threatened
species (or species proposed for listing) that might be affected by the proposed activity or that utilize the
designated critical habitat (or critical habitat proposed for such designation) that might be affected by the
proposed activity. The district engineer will determine whether the proposed activity ‘‘may affect’” or
will have ““no effect”’ to listed species and designated critical habitat and will notify the non-Federal
applicant of the Corps’ determination within 45 days of receipt of a complete pre-construction
notification. For activities where the non-Federal applicant has identified listed species (or species
proposed for listing) or designated critical habitat (or critical habitat proposed for such designation) that
might be affected or is in the vicinity of the activity, and has so notified the Corps, the applicant shall not
begin work until the Corps has provided notification that the proposed activity will have ‘‘no effect”” on
listed species (or species proposed for listing or designated critical habitat (or critical habitat proposed for
such designation), or until ESA section 7 consultation or conference has been completed. If the non-
Federal applicant has not heard back from the Corps within 45 days, the applicant must still wait for
notification from the Corps.
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(d) As a result of formal or informal consultation or conference with the FWS or NMFS the district
engineer may add species-specific permit conditions to the NWPs.

(e) Authorization of an activity by an NWP does not authorize the ‘‘take’’ of a threatened or endangered
species as defined under the ESA. In the absence of separate authorization (e.g., an ESA Section 10
Permit, a Biological Opinion with ‘‘incidental take™ provisions, etc.) from the FWS or the NMFS, the
Endangered Species Act prohibits any person subject to the jurisdiction of the United States to take a
listed species, where *“take’” means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or
collect, or to attempt to engage in any such conduct. The word ‘ ‘harm’” in the definition of * ‘take’” means
an act which actually kills or injures wildlife. Such an act may include significant habitat modification or
degradation where it actually kills or injures wildlife by significantly impairing essential behavioral
patterns, including breeding, feeding or sheltering.

(f) If the non-federal permittee has a valid ES A section 10(a)(1)XB) incidental take permit with an
approved Habitat Conservation Plan for a project or a group of projects that includes the proposed NWP
activity, the non-federal applicant should provide a copy of that ESA section 10(a)(1)(B) permit with the
PCN required by paragraph (c) of this general condition. The district engineer will coordinate with the
agency that issued the ESA section 10(a)(1)(B) permit to determine whether the proposed NWP activity
and the associated incidental take were considered in the internal ESA section 7 consultation conducted
for the ES A section 10(a)(1)(B) permit. Ifthat coordination results in concurrence from the agency that
the proposed NWP activity and the associated incidental take were considered in the internal ES A section
7 consultation for the ESA section 10(a)(1)(B) permit, the district engineer does not need to conduct a
separate ES A section 7 consultation for the proposed NWP activity. The district engineer will notify the
non-federal applicant within 45 days of receipt of a complete pre-construction notification whether the
ESA section 10(a)(1)(B) permit covers the proposed NWP activity or whether additional ESA section 7
consultation is required.

(g) Information on the location of threatened and endangered species and their critical habitat can be
obtained directly from the offices of the FWS and NMFS or their world wide web pages at
http://www.fws.gov/ or http:// www. fws.gov/ipac and http:// www. nmfs.noaa. gov/pr/species/esa/
respectively.

19. Migratory Birds and Bald and Golden Eagles. The permittee is responsible for ensuring that an
action authorized by an NWP complies with the Migratory Bird Treaty Act and the Bald and Golden
Eagle Protection Act. The permittee is responsible for contacting the appropriate local office of the U.S.
Fish and Wildlife Service to determine what measures, if any, are necessary or appropriate to reduce
adverse effects to migratory birds or eagles, including whether ‘incidental take’’ permits are necessary
and available under the Migratory Bird Treaty Act or Bald and Golden Eagle Protection Act for a
particular activity.

20. Historic Properties.

(a) No activity is authorized under any NWP which may have the potential to cause effects to properties
listed, or eligible for listing, in the National Register of Historic Places until the requirements of Section
106 of the National Historic Preservation Act (NHPA) have been satisfied.

(b) Federal permittees should follow their own procedures for complying with the requirements of section
106 of the National Historic Preservation Act (see 33 CFR 330.4(g)(1)). If pre-construction notification is
required for the proposed NWP activity, the Federal permittee must provide the district engineer with the

appropriate documentation to demonstrate compliance with those requirements. The district engineer will
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verify that the appropriate documentation has been submitted. If the appropriate documentation is not
submitted, then additional consultation under section 106 may be necessary. The respective federal
agency 1s responsible for fulfilling its obligation to comply with section 106.

(c) Non-federal permittees must submit a pre-construction notification to the district engineer ifthe NWP
activity might have the potential to cause effects to any historic properties listed on, determined to be
eligible for listing on, or potentially eligible for listing on the National Register of Historic Places,
including previously unidentified properties. For such activities, the pre-construction notification must
state which historic properties might have the potential to be affected by the proposed NWP activity or
include a vicinity map indicating the location of the historic properties or the potential for the presence of
historic properties. Assistance regarding information on the location of, or potential for, the presence of
historic properties can be sought from the State Historic Preservation Officer, Tribal Historic Preservation
Officer, or designated tribal representative, as appropriate, and the National Register of Historic Places
(see 33 CFR 330.4(g)). When reviewing pre-construction notifications, district engineers will comply
with the current procedures for addressing the requirements of section 106 of the National Historic
Preservation Act. The district engineer shall make a reasonable and good faith effort to carry out
appropriate identification efforts commensurate with potential impacts, which may include background
research, consultation, oral history interviews, sample field investigation, and/or field survey. Based on
the information submitted in the PCN and these identification efforts, the district engineer shall determine
whether the proposed NWP activity has the potential to cause effects on the historic properties. Section
106 consultation is not required when the district engineer determines that the activity does not have the
potential to cause effects on historic properties (see 36 CFR 800.3(a)). Section 106 consultation is
required when the district engineer determines that the activity has the potential to cause effects on
historic properties. The district engineer will conduct consultation with consulting parties identified under
36 CFR 800.2(c) when he or she makes any of the following effect determinations for the purposes of
section 106 of the NHPA: No historic properties affected, no adverse effect, or adverse effect.

(d) Where the non-Federal applicant has identified historic properties on which the proposed NWP
activity might have the potential to cause effects and has so notified the Corps, the non-Federal applicant
shall not begin the activity until notified by the district engineer either that the activity has no potential to
cause effects to historic properties or that NHPA section 106 consultation has been completed. For non-
federal permittees, the district engineer will notify the prospective permittee within 45 days of receipt of a
complete pre-construction notification whether NHPA section 106 consultation is required. IfNHPA
section 106 consultation is required, the district engineer will notify the non-Federal applicant that he or
she cannot begin the activity until section 106 consultation is completed. If the non-Federal applicant has
not heard back from the Corps within 45 days, the applicant must still wait for notification from the
Corps.

(e) Prospective permittees should be aware that section 110k of the NHPA (54 U.S.C. 306113) prevents
the Corps from granting a permit or other assistance to an applicant who, with intent to avoid the
requirements of section 106 of the NHPA, has intentionally significantly adversely affected a historic
property to which the permit would relate, or having legal power to prevent it, allowed such significant
adverse effect to occur, unless the Corps, after consultation with the Advisory Council on Historic
Preservation (ACHP), determines that circumstances justify granting such assistance despite the adverse
effect created or permitted by the applicant. If circumstances justify granting the assistance, the Corps is
required to notify the ACHP and provide documentation specifying the circumstances, the degree of
damage to the integrity of any historic properties affected, and proposed mitigation. This documentation
must include any views obtained from the applicant, SHPO/ THPO, appropriate Indian tribes if the
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undertaking occurs on or affects historic properties on tribal lands or affects properties of interest to those
tribes, and other parties known to have a legitimate interest in the impacts to the permitted activity on
historic properties.

21. Discovery of Previously Unknown Remains and Artifacts. Permittees that discover any previously
unknown historic, cultural or archeological remains and artifacts while accomplishing the activity
authorized by an NWP, they must immediately notify the district engineer of what they have found, and
to the maximum extent practicable, avoid construction activities that may affect the remains and artifacts
until the required coordination has been completed. The district engineer will initiate the Federal, Tribal,
and state coordination required to determine if the items or remains warrant a recovery effort or if the site
is eligible for listing in the National Register of Historic Places.

22, Designated Critical Resource Waters. Critical resource waters include, NOAA-managed marine
sanctuaries and marine monuments, and National Estuarine Research Reserves. The district engineer may
designate, after notice and opportunity for public comment, additional waters officially designated by a
state as having particular environmental or ecological significance, such as outstanding national resource
waters or state natural heritage sites. The district engineer may also designate additional critical resource
waters after notice and opportunity for public comment.

(a) Discharges of dredged or fill material into waters of the United States are not authorized by NWPs 7,
12, 14, 16, 17,21, 29, 31, 35, 39,40, 42,43, 44, 49, 50, 51, 52, 57 and 58 for any activity within, or
directly affecting, critical resource waters, including wetlands adjacent to such waters.

(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22,23, 25,27, 28, 30, 33, 34, 36,37, 38, and 54, notification is
required in accordance with general condition 32, for any activity proposed by permittees in the
designated critical resource waters including wetlands adjacent to those waters. The district engineer may
authorize activities under these NWPs only after she or he determines that the impacts to the critical
resource waters will be no more than minimal.

23. Mitigation. The district engineer will consider the following factors when determining appropriate
and practicable mitigation necessary to ensure that the individual and cumulative adverse environmental
effects are no more than minimal:

(a) The activity must be designed and constructed to avoid and minimize adverse effects, both temporary
and permanent, to waters of the United States to the maximum extent practicable at the project site (i.e.,
on site).

(b) Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or compensating for resource
losses) will be required to the extent necessary to ensure that the individual and cumulative adverse
environmental effects are no more than minimal.

(c) Compensatory mitigation at a minimum one-for-one ratio will be required for all wetland losses that
exceed 1/10-acre and require pre-construction notification, unless the district engineer determines in
writing that either some other form of mitigation would be more environmentally appropriate or the
adverse environmental effects of the proposed activity are no more than minimal, and provides an
activity-specific waiver of this requirement. For wetland losses of 1/10-acre or less that require
preconstruction notification, the district engineer may determine on a case-bycase basis that
compensatory mitigation is required to ensure that the activity results in only minimal adverse
environmental effects.
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(d) Compensatory mitigation at a minimum one-for-one ratio will be required for all losses of stream bed
that exceed 3/100-acre and require pre-construction notification, unless the district engineer determines in
writing that either some other form of mitigation would be more environmentally appropriate or the
adverse environmental effects of the proposed activity are no more than minimal, and provides an
activity-specific waiver of this requirement. This compensatory mitigation requirement may be satisfied
through the restoration or enhancement of riparian areas next to streams in accordance with paragraph (¢)
of this general condition. For losses of stream bed of 3/100-acre or less that require preconstruction
notification, the district engineer may determine on a case-by-case basis that compensatory mitigation is
required to ensure that the activity results in only minimal adverse environmental effects. Compensatory
mitigation for losses of streams should be provided, if practicable, through stream rehabilitation,
enhancement, or preservation, since streams are difficult-to-replace resources (see 33 CFR 332.3(e)(3)).

(e) Compensatory mitigation plans for NWP activities in or near streams or other open waters will
normally include a requirement for the restoration or enhancement, maintenance, and legal protection
(e.g., conservation easements) of riparian areas next to open waters. In some cases, the restoration or
maintenance/protection of riparian areas may be the only compensatory mitigation required. Ifrestoring
riparian areas involves planting vegetation, only native species should be planted. The width of the
required riparian area will address documented water quality or aquatic habitat loss concerns. Normally,
the riparian area will be 25 to 50 feet wide on each side of the stream, but the district engineer may
require slightly wider riparian areas to address documented water quality or habitat loss concerns. If it is
not possible to restore or maintain/protect a riparian area on both sides of a stream, or if the waterbody is
a lake or coastal waters, then restoring or maintaining/protecting a riparian area along a single bank or
shoreline may be sufficient. Where both wetlands and open waters exist on the project site, the district
engineer will determine the appropriate compensatory mitigation (e.g., riparian areas and/or wetlands
compensation) based on what is best for the aquatic environment on a watershed basis. In cases where
riparian areas are determined to be the most appropriate form of minimization or compensatory
mitigation, the district engineer may waive or reduce the requirement to provide wetland compensatory
mitigation for wetland losses.

(f) Compensatory mitigation projects provided to offset losses of aquatic resources must comply with the
applicable provisions of 33 CFR part 332.

(1) The prospective permittee is responsible for proposing an appropriate compensatory mitigation
option if compensatory mitigation is necessary to ensure that the activity results in no more than minimal
adverse environmental effects. For the NWPs, the preferred mechanism for providing compensatory
mitigation is mitigation bank credits or in-lieu fee program credits (see 33 CFR 332.3(b)2) and (3)).
However, if an appropriate number and type of mitigation bank or in-lieu credits are not available at the
time the PCN is submitted to the district engineer, the district engineer may approve the use of permittee-
responsible mitigation.

(2) The amount of compensatory mitigation required by the district engineer must be sufficient to
ensure that the authorized activity results in no more than minimal individual and cumulative adverse
environmental effects (see 33 CFR 330.1(e)(3)). (See also 33 CFR 332.3(f).)

(3) Since the likelihood of success is greater and the impacts to potentially valuable uplands are
reduced, aquatic resource restoration should be the first compensatory mitigation option considered for
permittee-responsible mitigation.

(4) If permittee-responsible mitigation is the proposed option, the prospective permittee is responsible
for submitting a mitigation plan. A conceptual or detailed mitigation plan may be used by the district
engineer to make the decision on the NWP verification request, but a final mitigation plan that addresses
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the applicable requirements of 33 CFR 332.4(c)(2) through (14) must be approved by the district engineer
before the permittee begins work in waters of the United States, unless the district engineer determines
that prior approval of the final mitigation plan is not practicable or not necessary to ensure timely
completion of the required compensatory mitigation (see 33 CFR 332.3(k)3)). If permittee-responsible
mitigation is the proposed option, and the proposed compensatory mitigation site is located on land in
which another federal agency holds an easement, the district engineer will coordinate with that federal
agency to determine if proposed compensatory mitigation project is compatible with the terms of the
casement.

(5) If mitigation bank or in-lieu fee program credits are the proposed option, the mitigation plan needs
to address only the baseline conditions at the impact site and the number of credits to be provided (see 33
CFR 332.4(c)(1)(i1)).

(6) Compensatory mitigation requirements (e.g., resource type and amount to be provided as
compensatory mitigation, site protection, ecological performance standards, monitoring requirements)
may be addressed through conditions added to the NWP authorization, instead of components of a
compensatory mitigation plan (see 33 CFR 332.4(c)(1)(i1)).

(g) Compensatory mitigation will not be used to increase the acreage losses allowed by the acreage limits
of the NWPs. For example, if an NWP has an acreage limit of 12-acre, it cannot be used to authorize any
NWP activity resulting in the loss of greater than 12- acre of waters of the United States, even if
compensatory mitigation is provided that replaces or restores some of the lost waters. However,
compensatory mitigation can and should be used, as necessary, to ensure that an NWP activity already
meeting the established acreage limits also satisfies the no more than minimal impact requirement for the
NWPs.

(h) Permittees may propose the use of mitigation banks, in-lieu fee programs, or permittee-responsible
mitigation. When developing a compensatory mitigation proposal, the permittee must consider
appropriate and practicable options consistent with the framework at 33 CFR 332.3(b). For activities
resulting in the loss of marine or estuarine resources, permitteeresponsible mitigation may be
environmentally preferable if there are no mitigation banks or in-lieu fee programs in the area that have
marine or estuarine credits available for sale or transfer to the permittee. For permittee-responsible
mitigation, the special conditions of the NWP verification must clearly indicate the party or parties
responsible for the implementation and performance of the compensatory mitigation project, and, if
required, its long-term management.

(1) Where certain functions and services of waters of the United States are permanently adversely affected
by a regulated activity, such as discharges of dredged or fill material into waters of the United States that
will convert a forested or scrub-shrub wetland to a herbaceous wetland in a permanently maintained
utility line right-of-way, mitigation may be required to reduce the adverse environmental effects of the
activity to the no more than minimal level.

24. Safety of Impoundment Structures. To ensure that all impoundment structures are safely designed,
the district engineer may require non-Federal applicants to demonstrate that the structures comply with
established state or federal, dam safety criteria or have been designed by qualified persons. The district
engineer may also require documentation that the design has been independently reviewed by similarly
qualified persons, and appropriate modifications made to ensure safety.

25. Water Quality. (a) Where the certifying authority (state, authorized tribe, or EPA, as appropriate) has
not previously certified compliance of an NWP with CWA section 401, a CWA section 401 water quality
certification for the proposed discharge must be obtained or waived (see 33 CFR 330.4(c)). If the
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permittee cannot comply with all of the conditions of a water quality certification previously issued by
certifying authority for the issuance of the NWP, then the permittee must obtain a water quality
certification or waiver for the proposed discharge in order for the activity to be authorized by an NWP.

(b) If the NWP activity requires preconstruction notification and the certifying authority has not
previously certified compliance of an NWP with CWA section 401, the proposed discharge is not
authorized by an NWP until water quality certification is obtained or waived. If the certifying authority
issues a water quality certification for the proposed discharge, the permittee must submit a copy of the
certification to the district engineer. The discharge is not authorized by an NWP until the district engineer
has notified the permittee that the water quality certification requirement has been satisfied by the
issuance of a water quality certification or a waiver.

(c) The district engineer or certifying authority may require additional water quality management
measures to ensure that the authorized activity does not result in more than minimal degradation of water

quality.

26. Coastal Zone Management. In coastal states where an NWP has not previously received a state
coastal zone management consistency concurrence, an individual state coastal zone management
consistency concurrence must be obtained, or a presumption of concurrence must occur (see 33 CFR
330.4(d)). If the permittee cannot comply with all of the conditions of a coastal zone management
consistency concurrence previously issued by the state, then the permittee must obtain an individual
coastal zone management consistency concurrence or presumption of concurrence in order for the activity
to be authorized by an NWP. The district engineer or a state may require additional measures to ensure
that the authorized activity is consistent with state coastal zone management requirements.

27. Regional and Case-By-Case Conditions. The activity must comply with any regional conditions that
may have been added by the Division Engineer (see 33 CFR 330.4(e)) and with any case specific
conditions added by the Corps or by the state, Indian Tribe, or U.S. EPA in its CWA section 401 Water
Quality Certification, or by the state in its Coastal Zone Management Act consistency determination.

28. Use of Multiple Nationwide Permits. The use of more than one NWP for a single and complete
project is authorized, subject to the following restrictions:

(a) If only one of the NWPs used to authorize the single and complete project has a specified acreage
limit, the acreage loss of waters of the United States cannot exceed the acreage limit of the NWP with the
highest specified acreage limit. For example, if a road crossing over tidal waters is constructed under
NWP 14, with associated bank stabilization authorized by NWP 13, the maximum acreage loss of waters
of the United States for the total project cannot exceed 1/3-acre.

(b) If one or more of the NWPs used to authorize the single and complete project has specified acreage
limits, the acreage loss of waters of the United States authorized by those NWPs cannot exceed their
respective specified acreage limits. For example, if a commercial development is constructed under NWP
39, and the single and complete project includes the filling of an upland ditch authorized by NWP 46, the
maximum acreage loss of waters of the Umted States for the commercial development under NWP 39
cannot exceed 12-acre, and the total acreage loss of waters of the United States due to the NWP 39 and
46 activities cannot exceed 1 acre.

29. Transfer of Nationwide Permit Verifications. If the permittee sells the property associated with a
nationwide permit verification, the permittee may transfer the nationwide permit verification to the new
owner by submitting a letter to the appropriate Corps district office to validate the transfer. A copy of the
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nationwide permit verification must be attached to the letter, and the letter must contain the following
statement and signature: ‘“When the structures or work authorized by this nationwide permit are still in
existence at the time the property is transferred, the terms and conditions of this nationwide permit,
including any special conditions, will continue to be binding on the new owner(s) of the property. To
validate the transfer of this nationwide permit and the associated liabilities associated with compliance
with its terms and conditions, have the transferee sign and date below.”’

(Transferee)

(Date)

30. Compliance Certification. Each permittee who receives an NWP verification letter from the Corps
must provide a signed certification documenting completion of the authorized activity and
implementation of any required compensatory mitigation. The success of any required permittee-
responsible mitigation, including the achievement of ecological performance standards, will be addressed
separately by the district engineer. The Corps will provide the permittee the certification document with
the NWP verification letter. The certification document will include:

(a) A statement that the authorized activity was done in accordance with the NWP authorization,
including any general, regional, or activity-specific conditions;

(b) A statement that the implementation of any required compensatory mitigation was completed in
accordance with the permit conditions. If credits from a mitigation bank or in-lieu fee program are used to
satisfy the compensatory mitigation requirements, the certification must include the documentation
required by 33 CFR 332.3(1)(3) to confirm that the permittee secured the appropriate number and resource
type of credits; and

(c) The signature of the permittee certifying the completion of the activity and mitigation.

The completed certification document must be submitted to the district engineer within 30 days of
completion of the authorized activity or the implementation of any required compensatory mitigation,
whichever occurs later.

31. Activities Affecting Structures or Works Built by the United States. Ifan NWP activity also
requires review by, or permission from, the Corps pursuant to 33 U.S.C. 408 because it will alter or
temporarily or permanently occupy or use a U.S. Army Corps of Engineers (USACE) federally authorized
Civil Works project (a ‘“USACE project’’), the prospective permittee must submit a pre-construction
notification. See paragraph (b)(10) of general condition 32. An activity that requires section 408
permission and/or review is not authorized by an NWP until the appropriate Corps office issues the
section 408 permission or completes its review to alter, occupy, or use the USACE project, and the
district engineer issues a written NWP verification.

32. Pre-Construction Notification.

(a) Timing. Where required by the terms of the NWP, the prospective permittee must notify the district
engineer by submitting a pre-construction notification (PCN) as early as possible. The district engineer
must determine if the PCN is complete within 30 calendar days of the date of receipt and, if the PCN is
determined to be incomplete, notify the prospective permittee within that 30 day period to request the
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additional information necessary to make the PCN complete. The request must specify the information
needed to make the PCN complete. As a general rule, district engineers will request additional
information necessary to make the PCN complete only once. However, if the prospective permittee does
not provide all of the requested information, then the district engineer will notify the prospective
permittee that the PCN is still incomplete and the PCN review process will not commence until all of the
requested information has been received by the district engineer. The prospective permittee shall not
begin the activity until either:

(1) He or she is notified in writing by the district engineer that the activity may proceed under the NWP
with any special conditions imposed by the district or division engineer; or

(2) 45 calendar days have passed from the district engineer’s receipt of the complete PCN and the
prospective permittee has not received written notice from the district or division engineer. However, if
the permittee was required to notify the Corps pursuant to general condition 18 that listed species or
critical habitat might be affected or are in the vicinity of the activity, or to notify the Corps pursuant to
general condition 20 that the activity might have the potential to cause effects to historic properties, the
permittee cannot begin the activity until receiving written notification from the Corps that there is “‘no
effect’” on listed species or “‘no potential to cause effects’” on historic properties, or that any consultation
required under Section 7 of the Endangered Species Act (see 33 CFR 330.4(f)) and/or section 106 of the
National Historic Preservation Act (see 33 CFR 330.4(g)) has been completed. If the proposed activity
requires a written waiver to exceed specified limits of an NWP, the permittee may not begin the activity
until the district engineer issues the waiver. If the district or division engineer notifies the permittee in
writing that an individual permit is required within 45 calendar days of receipt of a complete PCN, the
permittee cannot begin the activity until an individual permit has been obtained. Subsequently, the
permittee’s right to proceed under the NWP may be modified, suspended, or revoked only in accordance
with the procedure set forth in 33 CFR 330.5(d)(2).

(b) Contents of Pre-Construction Notification: The PCN must be in writing and include the following
information:

(1) Name, address and telephone numbers of the prospective permittee;
(2) Location of the proposed activity;

(3) Identify the specific NWP or NWP(s) the prospective permittee wants to use to authorize the
proposed activity;

(4) (i) A description of the proposed activity; the activity’s purpose; direct and indirect adverse
environmental effects the activity would cause, including the anticipated amount of loss of wetlands,
other special aquatic sites, and other waters expected to result from the NWP activity, in acres, linear feet,
or other appropriate unit of measure; a description of any proposed mitigation measures intended to
reduce the adverse environmental effects caused by the proposed activity; and any other NWP(s), regional
general permit(s), or individual permit(s) used or intended to be used to authorize any part of the proposed
project or any related activity, including other separate and distant crossings for linear projects that
require Department of the Army authorization but do not require pre-construction notification. The
description of the proposed activity and any proposed mitigation measures should be sufficiently detailed
to allow the district engineer to determine that the adverse environmental effects of the activity will be no
more than minimal and to determine the need for compensatory mitigation or other mitigation measures.
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(i1) For linear projects where one or more single and complete crossings require pre-construction
notification, the PCN must include the quantity of anticipated losses of wetlands, other special aquatic
sites, and other waters for each single and complete crossing of those wetlands, other special aquatic sites,
and other waters (including those single and complete crossings authorized by an NWP but do not require
PCNs). This information will be used by the district engineer to evaluate the cumulative adverse
environmental effects of the proposed linear project, and does not change those non-PCN NWP activities
into NWP PCNss.

(1i1) Sketches should be provided when necessary to show that the activity complies with the
terms of the NWP. (Sketches usually clarify the activity and when provided results in a quicker decision.
Sketches should contain sufficient detail to provide an illustrative description of the proposed activity
(e.g., a conceptual plan), but do not need to be detailed engineering plans);

(5) The PCN must include a delineation of wetlands, other special aquatic sites, and other waters, such
as lakes and ponds, and perennial and intermittent streams, on the project site. Wetland delineations must
be prepared in accordance with the current method required by the Corps. The permittee may ask the
Corps to delineate the special aquatic sites and other waters on the project site, but there may be a delay if
the Corps does the delineation, especially if the project site is large or contains many wetlands, other
special aquatic sites, and other waters. Furthermore, the 45-day period will not start until the delineation
has been submitted to or completed by the Corps, as appropriate;

(6) If the proposed activity will result in the loss of greater than 1/10-acre of wetlands or 3/100-acre of
stream bed and a PCN is required, the prospective permittee must submit a statement describing how the
mitigation requirement will be satisfied, or explaining why the adverse environmental effects are no more
than minimal and why compensatory mitigation should not be required. As an alternative, the prospective
permittee may submit a conceptual or detailed mitigation plan.

(7) For non-federal permittees, if any listed species (or species proposed for listing) or designated
critical habitat (or critical habitat proposed for such designation) might be affected or is in the vicinity of
the activity, or if the activity is located in designated critical habitat (or critical habitat proposed for such
designation), the PCN must include the name(s) of those endangered or threatened species (or species
proposed for listing) that might be affected by the proposed activity or utilize the designated critical
habitat (or critical habitat proposed for such designation) that might be affected by the proposed activity.
For NWP activities that require pre-construction notification, Federal permittees must provide
documentation demonstrating compliance with the Endangered Species Act;

(8) For non-federal permittees, if the NWP activity might have the potential to cause effects to a historic
property listed on, determined to be eligible for listing on, or potentially eligible for listing on, the
National Register of Historic Places, the PCN must state which historic property might have the potential
to be affected by the proposed activity or include a vicinity map indicating the location of the historic
property. For NWP activities that require pre-construction notification, Federal permittees must provide
documentation demonstrating compliance with section 106 of the National Historic Preservation Act;

(9) For an activity that will occur in a component of the National Wild and Scenic River System, orina
river officially designated by Congress asa “study river’’ for possible inclusion in the system while the
river isin an official study status, the PCN must identify the Wild and Scenic River or the “‘study river’’
(see general condition 16); and

(10) For an NWP activity that requires permission from, or review by, the Corps pursuant to 33 U.S.C.
408 because it will alter or temporarily or permanently occupy or use a U.S. Army Corps of Engineers
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federally authorized civil works project, the pre-construction notification must include a statement
confirming that the project proponent has submitted a written request for section 408 permission from, or
review by, the Corps office having jurisdiction over that USACE project.

(¢) Form of Pre-Construction Notification: The nationwide permit pre-construction notification form
(Form ENG 6082) should be used for NWP PCNs. A letter containing the required information may also
be used. Applicants may provide electronic files of PCNs and supporting materials if the district engineer
has established tools and procedures for electronic submittals.

(d) Agency Coordination:

(1) The district engineer will consider any comments from Federal and state agencies concerning the
proposed activity’s compliance with the terms and conditions of the NWPs and the need for mitigation to
reduce the activity’s adverse environmental effects so that they are no more than minimal.

(2) Agency coordination is required for:

(1) All NWP activities that require pre-construction notification and result in the loss of greater
than 12-acre of waters of the United States;

(1) NWP 13 activities in excess of 500 linear feet, fills greater than one cubic yard per running
foot, or involve discharges of dredged or fill material into special aquatic sites; and

(111) NWP 54 activities in excess of 500 linear feet, or that extend into the waterbody more than
30 feet from the mean low water line in tidal waters or the ordinary high water mark in the Great Lakes.

(3) When agency coordination is required, the district engineer will immediately provide (e.g., via
email, facsimile transmission, overnight mail, or other expeditious manner) a copy of the complete PCN
to the appropriate Federal or state offices (FWS, state natural resource or water quality agency, EPA, and,
if appropriate, the NMFS). With the exception of NWP 37, these agencies will have 10 calendar days
from the date the material is transmitted to notify the district engineer via telephone, facsimile
transmission, or email that they intend to provide substantive, site-specific comments. The comments
must explain why the agency believes the adverse environmental effects will be more than minimal. If so
contacted by an agency, the district engineer will wait an additional 15 calendar days before making a
decision on the pre-construction notification. The district engineer will fully consider agency comments
received within the specified time frame concerning the proposed activity’s compliance with the terms
and conditions of the NWPs, including the need for mitigation to ensure that the net adverse
environmental effects of the proposed activity are no more than minimal. The district engineer will
provide no response to the resource agency, except as provided below. The district engineer will indicate
in the administrative record associated with each pre-construction notification that the resource agencies’
concerns were considered. For NWP 37, the emergency watershed protection and rehabilitation activity
may proceed immediately in cases where there is an unacceptable hazard to life or a significant loss of
property or economic hardship will occur. The district engineer will consider any comments received to
decide whether the NWP 37 authorization should be modified, suspended, or revoked in accordance with
the procedures at 33 CFR 330.5.

(4) In cases of where the prospective permittee is not a Federal agency, the district engineer will provide
a response to NMFS within 30 calendar days of receipt of any Essential Fish Habitat conservation
recommendations, as required by section 305(b)(4)(B) of the Magnuson-Stevens Fishery Conservation
and Management Act.
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(5) Applicants are encouraged to provide the Corps with either electronic files or multiple copies of pre-
construction notifications to expedite agency coordination.
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CITY OF HOMER
PUBLIC HEARING NOTICE
PLANNING COMMISSION MEETING

A public hearing on the matters below are scheduled for Wednesday, February 5, 2025 at 6:30 p.m. during
the Regular Planning Commission Meeting. Participation is available virtually via Zoom webinar or in-
person at Homer City Hall.

AN ORDINANCE OF THE CITY COUNCIL OF HOMER, ALASKA AMENDING HOMER CITY CODE
21.10.030 AMENDING THE HOMER CITY ZONING MAP TO REZONE A PORTION OF THE RURAL
RESIDENTIAL (RR) ZONING DISTRICT TO EAST END MIXED USE (EEMU) ZONING DISTRICT

The rezone from Rural Residential (RR) Zoning District to East End Mixed Use (EEMU)
Zoning District is proposed for the following address:

4787 Kachemak Drive

T 6S R 13W SEC 14 SEWARD MERIDIAN HM 0880003 - RS THAT PORTION OF LOT 29 LYING
WESTERLY OF KACHEMAK DRIVE RECORD OF SURVEY 88-03

In-person meeting participation is available in Cowles Council Chambers located downstairs at Homer City
Hall, 491 E. Pioneer Ave., Homer, AK 99603.

To attend the meeting virtually, visit zoom.us and enter the Meeting ID & Passcode listed below. To attend
the meeting by phone, dial any one of the following phone numbers and enter the Webinar ID & Passcode
below, when prompted: 1-253-215-8782, 1-669-900-6833, (toll free) 888-788-0099 or 877-853-5247.

Meeting ID: 979 8816 0903
Passcode: 976062

Additional information regarding this matter will be available by 5pm on the Friday before the meeting. This
information will be posted to the City of Homer online calendar page for January 31, 2025 at
https://www.cityofhomer-ak.gov/calendar. 1t will also be available at the Planning and Zoning Office at
Homer City Hall and at the Homer Public Library.

Written comments can be emailed to the Planning and Zoning Office at the address below, mailed to
Homer City Hall at the address above, or placed in the Homer City Hall drop box at any time. Written
comments must be received by 4pm on the day of the meeting.

If you have questions, contact Ryan Foster at the Planning and Zoning Office. Phone: (907) 235-3106, email:
planning@ci.homer.ak.us or in-person at Homer City Hall.

NOTICE TO BE SENT TO PROPERTY OWNERS WITHIN 300 FEET OF PROPERTY
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