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City of Homer 

Agenda 

City Council Worksession 

Monday, September 23, 2019 at 4:00 PM 

City Hall Cowles Council Chambers 

 

CALL TO ORDER, 4:00 P.M. 

AGENDA APPROVAL (Only those matters on the noticed agenda may be 

considered, pursuant to City Council’s Operating Manual, pg. 6) 

DISCUSSION TOPIC(S) 

Seawall Maintenance and Planning 

 

COMMENTS OF THE AUDIENCE (3 minutes) 

ADJOURNMENT NO LATER THAN 4:50 P.M. 

Next Regular Meeting is Monday, October 14, 2019 at 6:00 p.m., Worksession at 4:00 p.m., 

Committee of the Whole at 5:00 p.m. All meetings scheduled to be held in the City Hall Cowles 

Council Chambers located at 491 E. Pioneer Avenue, Homer, Alaska. 
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Memorandum 

TO:  Mayor Castner and Homer City Council  

FROM:  Katie Koester, City Manager 

DATE:  September 18, 2019  

SUBJECT: Seawall maintenance and planning worksession 

The purpose of this worksession is to bring City Council up to speed on possible long term solutions to the 
maintenance of the seawall, a now 16 year old piece of infrastructure with increasing annual repair costs 

that could soon outpace the account balance. Earlier this year City Council passed Ordinance 19-13 funding 

an analysis of the seawall by a coastal engineer to provide guidance on next steps to protect the wall.  

Staff has held two neighborhood meetings to discuss maintenance and planning for long term preservation 
of the wall, one before the authorization of the engineer funds and a second one to go over the results. At 

the last meeting, participants agreed the next step was to discuss the findings of the study and any 

potential for funding a major maintenance project with City Council. All members of the Ocean Drive Loop 

Special Service District (OLDSA) that pay the additional 9.962541 mil rate have been invited to the 

neighborhood meetings and to this worksession.  

A couple of questions that emerged during the neighborhood meetings include:  

1) Can the City insure the wall? Previously it was insured through AMLJIA, however due to the fact that the 

City does not own the wall and the accumulation of substantial claims, AMLJIA will not insure the 

infrastructure. The City has consistently encouraged the neighborhood to form a homeowners association 

to pursue independent coverage. 

2) What responsibly does the City have to maintain the wall in perpetuity? The City of Homer holds the 

permit with the Army Corps of Engineers to maintain the wall. In 2012 the City applied to the Corps to 

transfer the permit to individual property owners. The Corps denied that request based on the fact that the 

City had a mechanism to collect funds from the property owners to fund maintenance of the seawall, 
through a differential property tax zone called a special service district. Page 10 of the attached Permit 

Evaluation and Decision Document Addendum states:  

“If the City was not capable of collecting funds (tax) from the property owners that benefit from the 

seawall, we would believe the needs and welfare of the public overall, would best be served by granting 
the city’s request to cease to maintain portions of the seawall not located of City property (‘abandon 

and leave as is’). However, the City is capable of this and has enacted an applicate ordinance that 

effectively mitigates the concern on the larger population within the City.” 

In addition to getting the City Council up to speed on the history and anticipated future needs of the 

seawall, a goal of this worksession is to get Council feedback on next steps for protecting the seawall. At the 2



neighborhood meeting there was general consensus that a major maintenance project, for example 

installing some amount of rip rap along the toe of the wall, was a logical next step. The different potential 
cost scenarios are outlined in the engineering analysis. Though the property owners are significant 

stakeholders in this process, the decisions regarding whether to borrow, how much to borrow, and 

repayment are up to City Council. Goals for this worksession include getting Council feedback on the follow 

questions: 

1) Is Council willing to take on debt to fund a major improvement? 
2) What project budget would Council be comfortable with? 

3) Is property tax revenue an appropriate mechanism to guarantee a bond? 

4) How much risk does Council want to assume in the payback mechanism (ie. how much existing 
revenue could be transferred to debt service given the anticipated decrease in repair costs with a 

major maintenance project)? 

5) Next steps. 

I will bring some potential bonding scenarios from the Alaska Municipal Bond Bank, and an analysis of what 

the debt service and corresponding mil rate would be, to the worksession on Monday. 

 

Enc: 

Annual account summary letter and Neighborhood meeting materials from Feb. 28, 2019 meeting and 
August 20, 2019 meeting, including minutes 

August 7th, 2019 Cover letter Homer Seawall Alternative Analysis from HDR 

Permit Evaluation and Decision Document Addendum from Army Corps of Engineers 
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REPLY TO 
ATTENTION QF, 

District Commander 

City of Homer 
Attention: Mr. Walt Wrede 
491 East Pioneer Avenue 
Homer, Alaska 99603 

Dear Mr. Wrede: 

DEPARTMENT OF THE ARMY 
U.S. ARMY ENGINEER DISTRICT, ALASKA 

P.O. BOX 6898 
JBER, ALASKA 99506-0898 

DEC 1 9 2012 

This regards your Department of the Army (DA) permit modification to abandon portions of 
the 2000 linear foot Ocean Drive Loop Seawall that are not located on City owned property. The 
proposed project is located within Sections 20, 21, 28, and 29, T. 6 S., R. 13 W., Seward Meridian; 
Latitude 59.6346° N., Longitude 151.5203° W.; in Kachemak Bay, along Ocean Drive Loop, in 
Homer, Alaska. 

We have thoroughly reviewed your comments, and those received from other interested 
parties. Several individuals objected to your proposed permit modification. 

The evaluation by this office considered relevant factors including economics, shore erosion 
and accretion, considerations of property ownership and, in general, the needs and welfare of the 
people. 

After evaluation of all comments received from individuals, I have determined that issuance 
of this particular permit would not be in the public interest. Accordingly, I am denying your DA 
permit modification request. The enclosed Decision Document outlines in detail the reason for my 
denial of a permit for your proposed work. 

Additionally, you are aware that I have received a request to transfer a portion of the seawall 
from the City of Homer to one of the interested private property owners. I will not allow a transfer 
of the DA permit to individual property owners absent a good faith transfer agreed to by all of the 
parties involved. However, I will give favorable consideration to a permit transfer request from a 
home owners association or similar entity that can conduct the necessary maintenance on the 
seawall. 

Enclosed is a Notification of Administrative Appeal Options and Process and Request for 
Appeal form regarding this Department of the Army Permit action (see section labeled "Permit 
Denial"). 
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If you have further questions, please contact me directly, or Ms. Karen Kochenbach, of my 
staff via email at Karen.A.Kochenbach@usace.army.mil, by mail at the address above, by phone at 
(907) 753-2782, or toll free from within Alaska at (800) 478-2712. You may also provide 
comments about our service at the web address www.poa.usace.army.mil/Missions/Regulatory. 

Enclosures 

Sincerely, 

Chris pher D. Lestochi 
Colonel, U.S. Army Corps of Engineers 
District Commander 
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Department of the Army 

Permit Evaluation and Decision Document 
U.S. Army Corps 
of Engineers 
Alaska District 

APPLICANT: City of Homer 

APPLICATION NO.: POA-2002-1 00 

WATERWAY: Kachemak Bay 

Addendum 

This document constitutes my Statement of Findings for the proposed modification . Since there is no 
discharge of fill material associated with this proposal to modify an existing DA permit, an Environmental 
Assessment, Section 404(b)(1) Guidelines Review and Compliance Determination were not prepared for 
the proposal. However, an alternatives analysis has been conducted along with a limited Public Interest 
Review determination was conducted on specific, relevant public interest review factors (see Section 3.0) . 

Background 

In 2002 the City of Homer (City) initiated a permit application to assist a group of property owners whose 
16 ocean front parcels along Kachemak Bay were eroding. A Department of the Army (DA) permit was 
issued July 5, 2002 , to the City to construct a 2000 foot long sheet pile seawall by discharging 7,030 
cubic yards of dredged material into 0.46 acre below the high tide line of Kachemak Bay. The project was 
constructed soon after permit issuance. 

General Condition 2 of the DA permit states: "You must maintain the activity authorized by this permit in 
conformance with the terms and conditions of this permit. You are not relieved of this requirement if you 
abandon the permitted activity, although you may make a good faith transfer to a third party in compliance 
with General Condition 41 below. Should you wish to cease to maintain the authorized activity or should 
you desire to abandon it without a good faith transfer, you must obtain a modification of this permit from 
this office, which may require restoration of the area." 

1.0 Summary of Decision 

I have decided , in light of the overall public interest, to deny the City of Homer's request to modify DA 
permit POA-2002-1 00, Kachemak Bay. The denial prevents the City of Homer from abandoning the 
portions of the seawall constructed on private property. 

Lastly, I would more likely give favorable consideration to a permit transfer request from a home owners 
association or similar entity that can conduct the necessary maintenance on the seawall. 

2.0 Proposed Project 

2.1 Project Description: On January 4, 2012, in accordance with General Condition 2, the City 
requested a permit modification to abandon portions of the seawall that are not located on City owned 
property. 

In their permit modification request, the City stated that maintenance would still occur on sections of the 
seawall which protect City owned property, which includes lots 43 and 44 of Oscar Munson Subdivision . 
The portions of the seawall proposed for abandonment include lots 34-42 of Oscar Munson Subdivision, 

1 General Condition 4 states, " lfyou sell the property associated with this permit, you must obtain the signature of 
the new owner in the space provided and forward a copy of the permit to this office to validate the transfer of thi s 
authorization." 
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lots 45A and 45B of Oscar Munson Subdivision No. 18, 1103 Krueth Way, lot 1 of Tam ian Subdivision, 
and lot 5 of Seabreeze Subdivision. 

If the modification request were approved, the DA would only enforce the terms and conditions of the 
permit as it pertains to lot 43 and 44 Oscar Munson Subdivision, and any other City owned property. 

The City stated that the modification [to abandon the seawall] is justified given the unique circumstances 
surrounding the permit, which they state includes: 

Except for lots 43 and 44, the seawall is on private property and is owned by the property owners 
The City does not have maintenance easements on the privately held parcels and cannot maintain 
the seawall (or restore the land to its former condition) 
The City cannot obtain insurance for the seawall 
The history of the project and the understanding and agreements that led the City to finance the 
project and act as an agent for the property owners for permitting purposes 

2.1.1 Changes since the Public Notice: Through comments in response to the Public Notice, the City 
has acknowledged that the right-of-way between lots 37 and 38 (30') and Lake Street (60') are City 
owned property. The City has agreed that these properties, and any additional parcels purchased , or 
received through foreclosure, by the City would be similarly maintained. 

2.2 Location: The proposed project is located within Sections 20, 21 , 28 and 29, T. 6 S., R. 13 W ., 
Seward; Latitude 59.6346° N., Longitude 151.5203° W .; in Kachemak Bay, along Ocean Drive Loop, in 
Homer, Alaska. 

2.3 Scope of Analysis: DA control and responsibility will focus on the seawall , where impacts to waters 
of the U.S. were authorized July 5, 2002, for construction of the seawall. 

2.4 Purpose and need: To abandon (cease maintenance of) the portions of the Ocean Drive Loop 
seawall (seawall) that are not located on City owned property. 

3.0 Environmental and Public Interest Factors Considered: The original environmental assessment 
prepared for this project (file number POA-2002-1 00, Kachemak Bay) adequately addressed the 
environmental and public interest factors as they applied to the construction of the seawall. The current 
review will focus on the following public interest review factors: economics, shore erosion and accretion, 
considerations of property ownership and needs and welfare of the people. See Section 6.0 for the 
analysis of the public interest review factors. 

4.0 Alternatives Considered [33 CFR 320.4(a)(2)(ii)]: The current request would not result in a 
discharge of dredged or fill material , therefore a 404(b)(1) analysis is not required and mitigation will not 
be discussed. 

4.1 No action: This would result in denial of the City's request and the City would remain the permittee 
with the responsibility to maintain the seawall and/or seek a good faith transfer as General Condition 2 
states. 

4.2 Other alternatives: 

4.2.1 Abandon and restore: This alternative entails removal of the seawall and backfill material , resulting 
in a restoration of the site to pre-project contours and condition . This alternative may result in the near­
term and long-term loss of housing, sewer/septic systems, public utilities, and a public road as there 
would be no protection against erosion. None of the landowners, or the City, were in favor of this 
alternative with the potential for loss of property, public infrastructure and human life. Additionally, 
landowners have a 'general right to protect property from erosion ' 33 CFR 320.4(g)(2) . This alternative 
does not meet the applicants stated purpose, or the needs by all parties involved to protect private 
property, and the public infrastructure located landward of the seawall. 

4.2.2 Abandon and transfer portions of the DA permit to individual landowners: This alternative 
would allow the City to abandon the project, and allow individual landowners to accept the terms and 
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conditions of the original permit for their portion of the seawall. There are 16 parcels located behind the 
existing seawall, and there are, at this time, 13 separate landowners (including the City) . The likelihood 
of each of the remaining 12 landowners willingly accepting a transfer of the permit is highly unlikely, as 
only one landowner has requested such action. This would only be a reasonable alternative if the perm it 
were to be transferred to a homeowners association (HOA) with the authority to act on the behalf of the 
collective property owners. To date, an HOA has not been formed. 

4.3 Other alternatives suggested in response to Public Notice: 

4.3.1 Place armor rock in front of the existing seawall: This alternative would result in an armor rock 
revetment placed in advance of the existing seawall. Three landowners suggested this alternative, 
however, armor rock placement would require DA authorization , as it would be located at or below the 
high tide line of Kachemak Bay. Initial discussions regarding changes to the seawall design/armor rock 
occurred in the summer of 2010, however, it is unknown if any engineering or hydraulic studies have 
been completed , Qr begun, to inform the landowners of the reasonability of various modifications. This 
alternative does not meet the applicants stated purpose and is not a reasonable alternative for the current 
review. 

4.3.2 Maintain seawall through eminent domain or outright purchase of all parcels: An adjacent 
landowner suggested that the City could acquire the seawall, and necessary maintenance easements, 
through eminent domain. As the seawall is not a public building or utility line, acquisition through eminent 
domain may not be feasible. Additionally, the City could purchase all of the parcels located landward of 
the seawall and maintain the parcels as public property. However, aside from the parcels not being for 
sale, the City has not indicated an interest in purchasing all of the seawall properties. Also , the costs to 
the City, and thereby, the City residents, in purchasing waterfront parcels could be extensive. Maintaining 
the seawall through eminent domain and parcel buyouts do not appear to be reasonable alternatives. 

5.0 Coordination: We received a complete application on March 7, 2012. A Public Notice describing the 
project was issued and posted on our website on Apri16, 2012. The comment period expired on May 7, 
2012. 

5.1 Comments received: 

5.1.1 Federal Agencies: 

5.1.1.1 U.S. Environmental Protection Agency (EPA): No comments were received . 

5.1.1.2 U.S. Fish and Wildlife Service (USFWS): No comments were received. 

5.1.1 .3 National Marine Fisheries Service (NMFS): No comments were received . 

5.1.1 .4 U.S. Coast Guard (USCG): No comments were received . 

5.1.2 State Agencies: 

5.1.2.1 Alaska Department of Fish and Game- Division of Habitat (ADF&G): No comments were 
received. 

5.1.2.2 Alaska Department of Environmental Conservation (ADEC): No comments were received. 

5.1.2.3 ADNR, Office of History and Archaeology (OHA): received a stamped notification on April 16, 
2012, from the Alaska State Historic Preservation Officer (SHPO) stating that there are "No Historic 
Properties Affected." 

5.1.3 Federally Recognized Tribes: No comments were received . 

5.1.4 Local Agencies: No comments were received. 
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5.1.5 Organizations: No comments were received. 

5.1.6 Individuals: Letters were received from the following ten individuals: Mr. Norman Schumacher 
dated April19, 2012, Mr. Robert and Mrs. Jenny Dewees dated April19, 2012, Mr. Pat and Mrs. Kathy 
Sarns Irwin dated April28 , 2012, Mr. Don McNamara and Ms. Donna Rae Faulkner dated May 1, 2012 
(with a subsequent comment submitted May 3, 2012), Mr. John and Mrs. Janet Szajkowski dated May 2, 
2012 (with a subsequent comment submitted May 7, 2012), Mr. Doug and Mrs. Sue Alaniva dated May 3, 
2012 (with a subsequent comment submitted May 4, 2012), Mr. Larry Goode dated May 3, 2012, Mr. Pau l 
and Mrs. Marilyn Hueper dated May 3, 2012 (with a subsequent comment submitted May 7, 2012), Mr. 
John D. and Mrs. Charlene A Jump dated May 3, 2012, and Mr. Chris and Mrs. Angie Newby dated May 
6, 2012. Each of the comment letters are summarized below: 

Mr. Schumacher stated that right now, the City must maintain, but not necessarily pay for, repairs to the 
seawall , and he's ok with that. His concerns include two issues if the City is no longer involved. First, 
that not all homeowner's repair, or contribute to repairs, when a breach occurs. He stated that he can 
afford a special tax levied each year for repairs, but can 't afford to pay for a major loss on his property. 
Second , recent damage that has occurred was not addressed , and a minor loss turned into a major 
expense. He feels the solution to the problem is to add armor rock, or something equivalent, to the 
existing seawall , and since there may be no grant money available right now, the homeowners may have 
to pay. At that point (if armor rock is installed), he stated that they really don 't need the City's assistance 
and their request for abandonment of private properties should be granted. 

Mr. and Ms. Dewees stated that they support denying the City's request. They stated that the seawall 
would fail over time if individual property owners were to affect repairs. Such failure would allow erosion 
of bluff property, city and government property and eventually create a situation where the pen insula 
protected by the seawall would be eroded, eliminating access to the spit and airport. The City has 
maintained the seawall previously, and allowing its failure is not in the public interest. They stated that 
the City has a remedy to the current situation which includes acquiring the seawall and all required 
access by eminent domain and increased taxes. 

Mr. and Mrs. Irwin stated that they support 'no action', and that they want the City of Homer to remain the 
permittee. However, if the City chooses to pursue a long-term solution by adding armor rock to the 
seawall , or at least adding armor rock to its Priority List, then the issue can be re-visited . 

Mr. McNamara and Ms. Faulkner requested a good faith transfer of their 100 linear feet of seawall so that 
they can continue to repair their own property. They support the City's request to abandon and leave the 
seawall as-is. There has never been a collective maintenance agreement and/or property owner's 
association and they never agreed to give easements to any entity to do maintenance/repairs on thei r 
private property. They stated that they paid their original Local Improvement District (LID) for the 
construction of the seawall in 2008 and the City gave everyone maintenance guidelines to follow, wh ich 
they believe they have diligently carried out. They opined that their work is far superior to the work 
performed by the City on other sections of the seawall. In response to the four alternatives in the PN , 
they don't agree that the City can abandon and restore the seawall, as the City can't legally come onto 
private property without easements and remove what individuals paid for in the LID. They consider the 
second alternative (abandon and leave as is) as the best choice, as they believe property owners will take 
care of their sections of the seawall on their private property if the City isn 't going to pay for, or have 
liability, for it. As far as 'abandon and transfer portions of the DA permit to individual landowners'- They 
indicated this is acceptable, but are uncertain if other landowners would agree to the transfers. They also 
believe the 'no action' alternative would be alright only if the Corps and City agree to a good faith transfer 
of their portion of the seawall. They stated that repairs on private property were not part of the LID 
agreement ten years ago, nor is that in alignment with the State court decision2

. They believe the City 
would likely try to impose a special service district (SSD) to collect taxes for repairs, to which the 
landowner has stated that they have not, and would not, grant easements to the City for repairs. They 
believe the SSD would have inequities requiring a disproportionate amount of money to fund work on the 

2 Alaniva, et al. v. City of Homer, Case No. 3AN-03-14466CI 
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property of others, resulting in their being forced to either litigate and/or sell the property. They wish to 
continue to care for their private property and the associated seawall, with its' assets and liabilities. 

Mr. Szajkowski commented on the City's stated 'unique set of circumstances' and each of the alternatives 
noted in the PN . He stated that the seawall is on private property and the City never once asked 
permission to work on private property nor made any effort to plan an alternative to constructing it on 
private property. The City has performed maintenance with no questions about access or permission 
having ever been asked. He stated that it is not true that the City doesn't have maintenance easements, 
since the seawall was built and at least ten repairs have been made. Additionally, the City has easy 
access to the entire length of the seawall directly from the beach itself. He was unsure about the ability to 
obtain insurance, but opined that if something is important enough, you can find someone to insure it. He 
stated a SSD collects money from property owners to cover insurance, maintenance and repairs, so he 
didn't understand what the City was using that money for. In response to the City's financing of the 
project and intention to act as an agent for the property owners, he stated that the property owners knew 
nothing of the details of the permit, especially that the City was responsible for maintenance and repair for 
over six years. He stated that the 'abandon and restore' alternative would be counterproductive and 
would no longer protect private and public property, utilities and roadways, in addition to leading to legal 
action andit doesn 't make economic sense. He didn 't agree with the alternative to 'abandon and leave as 
is' as he doesn't want to incur the costs of maintaining and repairing the seawall. He feels that the City 
poorly planned, managed and constructed the seawall and private individuals shouldn't be forced to pay 
for the consequences of the City's mistakes. Additionally, the City has property other than lots 43 and 44, 
which include 60 linear feet of Lake Street and 30 linear feet of the right-of-way (ROW) between lots 37 
an 38. He also thinks the City will receive lot 41 and 42 through foreclosure, giving the City's 
approximately 500 linear feet of seawall ownership. He stated that the City has not done a conscientious 
job of maintaining their own property. He also disagreed with the alternative to 'abandon and transfer 
portions of the DA permit to individual landowners', as releasing one permit holder (the City) from 
responsibility for the entire seawall, there is no longer oversight of the entire project by one permittee. By 
design, the seawall connects all of the properties involved in the project. There is no guarantee that all 
property owners would maintain their portion of the seawall. This would jeopardize the overall integrity of 
the seawall. He requested that the City's request be denied ('no action'). He also proposed an add itional 
alternative, which includes an armor rock revetment. He stated that the details of the armor rock 
revetment have not been explored because the City hasn't talked about it with the property owners, but 
he feels it is the only alternative to the existing situation. 

Mr. Alaniva wants the City's request to abandon the seawall or transfer the permit to individual property 
owners denied. He stated that recent repairs made by the City to a breach in his segment of the seawall 
were only temporary repairs. In a separate email, he stated that he agrees with Mr. Paul Hueper's 
comments (to follow). 

Mr. Goode stated that the City had a mechanism in place to collect money from the property owners so 
that repairs could be done, however, that mechanism was eliminated. He also stated that since the 
seawall is one unit, it must be maintained as one unit. Another problem arises when small breaches 
occur and are not fixed quickly (i.e. as happens when someone is away for several weeks) . The seawall 
can 't be removed and the bluff built back to its original state because the City didn 't require easements 
from the neighbors. He feels that the City shouldn't be 'let off the hook' because they made the mistake 
of not getting easement rights before the project was constructed. 

Mr. Hueper is against modifying the permit. He stated that the seawall has always been on private 
property, and th.at the City has been maintaining the seawall even though there are no easements in 
place (and were none when the original permit was approved) . Homeowners have allowed them to make 
repairs and have not legally blocked the City from repairing the seawall. He believes the City can 
maintain the seawall, and has been maintaining it. In regards to insurance, he stated that the City has 
been paying insurance all along, and forced landowners to pay for some of it. Then, last year, the City 
dropped the insurance. Lastly, Mr. Hueper stated that the City was never an agent for the property 
owners, and that his understanding was that the seawall was a LID in both a legal sense and by name, 
acting like any other utility that the City was responsible to maintain. In an additional email , Mr. Hueper 
stated that if the City had acted as their agent, they would have had to voluntarily accepted the item that 
was built for them. However, they never accepted ownership of the seawall and the City has no proof of 
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such ownership. Additionally, there was never a transfer of ownership to the property owners. He 
request that the City of Homer's request to modify the original permit be denied. 

Mr. and Mrs. Jump stated that the City has insurance on the seawall, and they are confused as to why 
they are being told there is no longer insurance. Mr. and Mrs. Jump wrote that in 2008, the repairs to the 
seawall were financed by a mil rate (property tax) increase. The City communicated to property owners 
that funds (from the additional mil rate) would be placed in a seawall maintenance fund for owners to use 
as they are needed. They stated that the project has been confusing, as they were told that the seawall 
would be nearly 'maintenance free', which has not been the case. The City agreed to be the project 
manager, and paid in full for the project while there were still problems with the construction , disregarding 
the disapproval from property owners. They state that the contractor then put a wood face on the seawall 
using untreated lumber which they would not use in the Homer Harbor, and this hasn't withstood damage 
from salt water and freshwater exposure. They also commented that the seawall placement had changed 
in some areas which has impacted some property owners worse than others. The City created an SSD to 
collect money for maintenance, repair, insurance and other costs, which was abolished, with a new SSD 
established in January 2012. Finally, they stated that they are in favor of denying the City's request to 
abandon the seawall. 

Mr. and Mrs. Newby requested that the City 's request be denied and that the City remain the permittee. 
They stated that removing the seawall ('abandon and restore') would result in the loss of protection for 
millions of dollars of both private and public improvements, in addition to a lack of agreement with where 
the original bluff contours exist which would likely result in future litigation . They stated that the City built 
the seawall to be paid for by the property owners through a LID which implies that the City would maintain 
the structure. Early cost estimates contemplated City maintenance. The City has adopted , withdrawn and 
readopted various methods to share costs with the private property owners. The City has ignored the fact 
that they control two existing ROWs and two lots with outstanding assessments which should have 
resulted in the City taking ownership, thus increasing their ownership of the seawall by 200 linear feet. 
The project is too complex and expensive for any one, or a small group, to undertake, which is the reason 
local government steps in to build and maintain such projects. They opined the efforts of one property 
owner could have disastrous effects upon their neighbors, therefore, a comprehensive approach should 
be taken to maintain the seawall. In regards to the justifications made by the City, the City controls 
outright lots 45a and 45b, as well as 90 feet of ROW (in addition to two lots the City would control due to 
delinquent assessments) . Also, the City has never asked for maintenance easements which may be 
granted under a reasonable agreement. The ROW between lots 37 and 38 has an access road that 
could be used for maintenance activities. And lastly, the City has budgeted for insurance up until last 
year, with at least one claim paid by insurance from a project failure. The City should continue to carry 
insurance as it has in the past. They stated that they, and other property owners, entered into a LID 
process where the City built, insured and maintain the seawall, and abandoning the seawall would 
jeopardize private and public structures and impact more than the specific properties in question . They 
strongly oppose abandonment of the seawall by the City and request denial. 

The comments were forwarded to the applicant May 11, 2012, and a response was received from the City 
June 14, 2012. The City stated that many of the comments don't appear to be directly relevant or 
substantive, and some of the relative comments were addressed in the documentation submitted by the 
City with the modification request. However, they did want to address: 1) easements; 2) insurance; 3) 
special service district (SSD); and 4) special circumstances. 

1) The City stated that the fact that the City did not obtain construction or maintenance easements is 
evidence that the City never intended to maintain the seawall , and that the City was not aware 
that the Corps expected the City to be responsible for maintenance after construction. The City 
would not have proceeded with this project without easements if this was to be a City maintained 
project. Continuing to go on private land to construct and make repairs is not an option for a 
variety of reasons, with an example being one property owner whom has stated that he will sue 
the City for trespass if it taxes him to help raise funds for maintenance and repair. 

2) The City has provided insurance for the seawall in the past, however, the City's insurance carrier 
was reluctant to insure a piece of infrastructure the City did not own located on private land. The 
carrier was willing to do so as long as the City had a maintenance agreement with a legal entity 
representing the property owners (i .e. homeowner's association), however, the legal entity never 
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got off the ground and a formal maintenance agreement was not possible. Therefore, the City's 
insurance carrier dropped coverage for the seawall. 

3) The SSD was abolished because the property owners were unable or unwilling to follow the 
requirements contained in the ordinance creating the SSD. Also, the SSD was abolished when 
the property owners couldn 't agree on HOA bylaws and the annual maintenance and repair 
budget. The City rebated property tax revenues collected to individual property owners. 

4) In regards to special circumstances, the City still contends that they intended to act as an agent 
for the property owners. Additionally, the documentation shows that property owners knew and 
acknowledged that they would be responsible for maintenance and repair of the seawal l. 

The City does not intend to walk away from the seawall entirely nor does it wish to see the seawall fail. 
Too much time and money has been invested to let it fail, and the project has been a success. The City 
is a property owner protected by the seawall and is willing to provide a proportionate share of the funding 
necessary for maintenance and repair. There may be viable long term solutions to seawall maintenance, 
which would require cooperation among the property owners, and between the property owners and the 
City. The City would be willing to work with the property owners on long term solutions after the permit is 
modified and the property owners commit to maintaining and repairing the sections of seawall located on 
their properties. The City strongly believes that they should only be responsible to maintain and repair 
sections of the seawall that protect publically owned property (to include the ROW frontage noted by 
commenters) . The City supports either 'abandon and leave as is' or 'abandon and transfer portions of the 
DA permit to individual landowners'. 

5.2 Evaluation and Consideration of Comments: 
I have reviewed and evaluated , in light of the overall public interest, the documents and factors 
concerning this permit application as well as the stated views of the concerned public. In doing so, I have 
considered the possible consequences of this proposed work in accordance with regulations publ ished in 
33 CFR Part 320 to 332. The following paragraphs include my evaluation of comments received and how 
the project complies with the above-cited regulations: 

The City has requested to modify the permit to cease maintenance of the portions of the seawall that are 
not located on City owned property. Eight of the ten commenters stated that the City's request should be 
denied based on a number of reasons. The City's request to abandon the seawall is based on four 
elements that are explained Section 2.1 above and addressed below: 

"Except for lots 43 and 44, the seawall is on private property and is owned by the property owners." 

As multiple commenters and the City, have stated, the seawall is located on private property and the City 
does not have maintenance easements across these private properties. The Corps regulations 
concerning the consideration of property ownership is found at 33 CFR 320.4(g) . The DA permit issued 
to the city also contains information, reflecting the regulations in 33 CFR 320.4(g)(6) , in the 'Further 
Information' section specifically, parts 2.b and 2.c. The Regulation states that a DA permit does not 
convey any property rights , either in real estate or material, or any exclusive privileges and a DA permit 
does not authorize "any injury to property or invasion of rights", and concludes with "The applicant's 
signature on an application is affirmation that the applicant possesses or will possess the requisite 
property interest to undertake the activity proposed in the application. The district engineer will not enter 
into disputes but will remind the applicant of the above. The dispute over property ownership will not be a 
factor in the Corps public interest decision." 

The fact that the seawall is mostly in private ownership is not in dispute and the city would need to "obtain 
the requisite property interest" to conduct any necessary repairs. Since 2010, when we learned of 
damage to the seawall, the City has managed to conduct maintenance with or without the approval of the 
property owner(s). In any event, it would be inappropriate for the Corps to take any permit compliance 
action based on the City not having the permission of a private property owner because real estate law is 
a matter left to the States to adjudicate. Based on the cooperation that has existed between the City and 
the property owners that have experienced damage since 2010 in the sense of the property owners 
granting the City permission to conduct repairs, we do not believe it is appropriate to grant the City's 
request to modify the permit based on this element. 

Page 7 of 11 
47



"The City does not have maintenance easements on the privately held parcels and cannot maintain the 
seawall (or restore the land to its former condition)." 

Similar to the reasoning above, part of the City's responsibility under the permit is to possess or seek to 
possess the permission of property owners. The DA permit does not specify a type of permission that 
shall be obtained (i .e. a maintenance easement). It is the Corps understanding that since 2010, the City 
hasn't received a maintenance easement but has found alternative methods that have granted the City 
permission from the relevant landowners to work on the privately held parcels. Since the City has 
demonstrated repairs can be made without a formal maintenance easement, the Corps does not support 
modifying the permit in the manner the City proposes. 

As an additional item, at least one property owner has recently refused the City access to their property to 
conduct seawall repairs. As such, the City has limited options for continuing repairs on private property. 
The Corps cannot require the City to trespass and therefore if such a situation arises, the Corps will 
exercise our discretion under 33 CFR 326.4 and not inspect the activity nor taken any enforcement action 
against the City. Additionally, a property owner is not restricted from conducting repairs so long as any 
necessary DA permit is obtained prior to commencing the repair. 

''The City cannot obtain insurance for the seawall." 

Several commenters stated that insurance once covered the structure and the City has confirmed this in 
their application . The City explained insurance coverage was dropped when the formation of the HOA fell 
through and believes that the private property owners could secure insurance. 

During this review, the Corps requested the City provide a letter from the insurance carrier that could 
explain why insurance coverage ceased. On August 20, 2012, the City provided a letter dated August 16, 
2012 , from Alaska Municipal League's Joint Insurance Association, Inc. (JIA). In the letter, JIA explains 
that they once insured the seawall based on their belief that "the City had a maintenance agreement with 
a legal entity in the form of the property owners' association and there was a local improvement district or 
some other mechanism in place to raise money for the regular maintenance and repairs." Additionally, 
JIA stated that the City had no "insurable interest'" for the seawall , likening purchasing insurance "to 
buying insurance on your neighbor's house." 

We also conducted a brief inquiry to local commercial insurance companies about the insurability of the 
seawall for a typical homeowner's insurance policy and learned this may be difficult coverage to obtain . 
However, internet research yielded that Homeowner's Association insurance may be an option, if the 
property owner's were to proceed with forming an HOA. One insurance agent suggested that the 
appropriate entity to contact may be the National Flood Insurance Program, however, that coverage 
appears to be capped at $500,000 in coverage. 

It appears it may be equally difficult for any party (City, property owner, or HOA) to obtain insurance. 
None-the-less, we do not believe that the City's inability to insure the seawall is a suitable reason to grant 
their request to abandon the non-public portions of the seawall. The long term responsibility of holding a 
DA permit was interpreted as being understood when the City signed the DA permit. The City and 
landowners have not been prevented from developing contingency plans at any time (since the permit 
was first issued or after the insurance coverage ceased) for managing various degrees of damage or 
failure of the seawall. 

"The history of the project and the understanding and agreements that led the City to finance the project 
and act as an agent for the property owners for permitting purposes." 

The City's January 4, 2012, letter to modify the DA permit included a request to modify the permit to 
reflect that the City of Homer is the agent of the Ocean Loop Drive seawall property owners, and not the 
permittee (or applicant) . We responded to the City on January 27, 2012, and informed them that after 
reviewing the file thoroughly, the City's signing the permit application, as well as the permit, committed 
the City as the permittee. The City was also afforded to opportunity to request an appeal of the DA permit 
(in accordance with 33 CFR 331), but declined to do so by signing it. 
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The City's response to our January 27th decision was to fold part of this issue into the circumstances that 
the City believes warrants abandoning the authorized work on the non-public parcels. Based on the 
circumstance stated above regarding the City's role in the DA permitting process, we do not agree. 

As to the City's explanation of the understanding and agreements that led the City to finance the project, 
the Corps has received information (from the City) pertaining to the Alaniva decision as well as Exhibit J 
to that lawsuit which includes excerpts from several City of Homer City Council meetings. It is clear the 
City was not expecting to maintain the seawall and at least some of the property owners were aware of 
this. It also appears the maintenance and repair of the seawall was intended to be handled by the 
collective homeowners through an HOA (or similar structure) but this did not materialize. 

Over the past few years , the major conflict with the seawall has been financing the repairs. Several 
comments were received regarding an inability to pay for major repairs as a sole individual , and that the 
seawall is one unit, and should be maintained as such. Th~re were comments regarding the LID/SSD set 
up to collect maintenance funds (some commenters stated some individuals were unwilling to pay, others 
wondered why the SSD was dissolved). While one commenter stated that they would finance and repair 
their segment of the seawall, the remainder of comments consisted of individuals that could contribute to 
an SSD, but could not affect repairs individually. As stated by the City, the original SSD was set up to 
pass funds through an HOA. It does not appear that the SSD was ever intended to cover all repairs 
without input from the homeowners. 

The seawall acts as a single unit and an appropriate method to ensure the seawall is properly maintained 
is to have a single permittee for the entire structure. Therefore we do not believe that the City's last 
element is an appropriate justification to modify the permit and allow the proposed abandonment of non­
public parcels. An individual property owner stated they have the ability to repair damages to the seawall. 
The Corps does not have a concern with this so long as the repairs meet compliance with Section 404 of 
the Clean Water Act and any appropriate permits are received prior to commencing the repair. 

Other issues raised by the public: 

Over the course of our review of the City's permit modification proposal, we received a request from one 
property owner to transfer the portion of the permit that applies to their land . The City has indicated their 
willingness to facilitate this permit transfer. Normally, the Corps will transfer a DA permit when the 
permittee and the prospective transferee are in agreement. However, in this case we will not transfer the 
permit to individual property owners. This decision is being made because not all of the landowners have 
requested a permit transfer. I would more likely give favorable consideration to a permit transfer request 
from a HOA or similar entity that can conduct the necessary maintenance on the seawall. 

Two commenters questioned the amount of property that the City owns along the seawall , in addition to 
lots 43 and 44, which would include Lake Street and a ROW between lots 37 and 38. Additionally, it was 
stated that two parcels may be subject to foreclosure and may revert to City ownership. The response to 
comments letter received from the City included a statement that the ROW's would be maintained, as 
well. During a field site visit to the seawall on August 16, 2012, the City was asked if all additional 
properties (obtained through foreclosure) would be maintained similarly. The City agreed that such 
maintenance would occur on all City owned property. 

Three commenters supported working with the City for a more permanent solution, which would include 
utilizing armor rock in advance of the existing seawall. As discussed in Section 4.3.1, additional 
discharge of fill material seaward of the seawall would require DA authorization. The City has stated that 
they would be in a position to discuss alternative long term solutions with the property owners after 
resolution of the current proposal. 

6.0 Analysis of Public Interest Review Factors. [33 CFR 320.4(a), 33 CFR 320.4(g) and 33 CFR 
320.4(q)) 

6.1 Factors. 
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6.1.1 Shore erosion and accretion: If the seawall were abandoned, the time taken to repair damage 
caused by storm events would likely take longer as the repairs would be left to private landowners. 
Occasionally, damage to one section of seawall has caused the loss of the backfill material on another 
private parcel which could complicate the repairs as multiple property owners would need to be involved . 
Delayed maintenance would likely result in additional winter storms causing greater amounts of damage 
to the seawall and require more complex and expensive solutions. If a section of the seawall were to fail , 
the coastal bluff would be exposed to the erosive forces of Kachemak Bay and could result in the loss of 
land , and possibly structures and infrastructure. 

6.1.2 Economics (employment, tax revenues, community cohesion, community services, property 
values): 

Employment: This is not a factor in this review, as the seawall is already constructed. 

Tax revenues: The City's proposal should not affect the tax revenues immediately. However, tax 
revenues may decrease if the seawall is damaged and not repaired before there is a loss of land and/or 
damage to structures that currently are protected by the seawall. The potential loss of tax revenues 
across a small amount of parcels would not have a large detrimental effect on tax revenues for the City or 
the Kenai Peninsula Borough. 

Community cohesion: There is not a unified group of homeowners along Ocean Drive Loop. Most of the 
homeowners petitioned the City to construct the seawall, however, maintenance and other issues have 
been viewed by various property owners in different ways -from asking to maintain their own portion of 
the seawall and threatening lawsuits for trespass, to owners that want the City to maintain the seawall 
without compensating for repairs. Regardless of the outcome of the current review, modifying the permit 
as requested by the City would cause a high level of dissension among the property owners who 
requested the wall for reasons stated in Section 5.1 .6. 

Community services: The seawall is a private structure located on private property, protecting private 
residences, and utilities to said residences. However, if the seawall were not present, and the existing 
parcels were allowed to erode naturally, Ocean Drive Loop and the public utilities located within/adjacent 
to the road , may be negatively impacted through increased erosion (undercutting) initially, leading to 
direct loss. 

Property values: Similar to Tax Revenues above, the City's proposal should not affect property values 
immediately. However, property values would decrease if the seawall is damaged and not repaired 
before there is a loss of land and/or damage to structures that currently are protected by the seawall. A 
direct loss in property value would be a substantial negative impact to the affected property owner(s). 

6.1.3 Considerations of property ownership: As stated in Section 5.2, the seawall is a privately 
owned structure (paid for by the property owners) located on private property. 

6.1.4 Needs and welfare of the people: The needs and welfare of the people include the community 
overall. As members of the community, the seawall property owners have the right to protect their 
property from erosion to the extent possible. As such, the City aided the property owners in their request 
to construct a bank stabilization project. Documentation provided by the City demonstrates that though 
the City applied for and constructed the seawall there was an understanding by the City Council, prior to 
approval of the City's assistance to the property owners that the property owners intended to mainta in the 
seawall. 

As a small community of 5,003 individuals (according to the 2010 Census) , the City and community 
members may not be equipped to absorb the cost of perpetual maintenance for a seawall protecting 13 
property owners. The 13 property landowners will be in less certain conditions to afford the cost of 
maintenance. There are inherent risks with residing in certain environments and a coastal property has 
risk associated with it. 

If the City was not capable of collecting funds (tax) from the property owners that benefit from the seawall , 
we would believe the needs and welfare of the public overall, would best be served by granting the City's 
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request to cease to maintain portions of the seawall not located on City property ('abandon and leave as 
is'). However, the City is capable of this and has enacted an applicable ordinance that effectively 
mitigates the concern on the larger population within the City. 

7.0 Statement of Findings 

7.1 Public Interest Determination: I find that issuance of a Department of the Army permit modification, 
as prescribed by regulations published in 33 CFR 320 to 332: 

D Is not contrary to the public interest. ~ Is contrary to the public interest. 

7.2 Request for public hearing: No requests for a public hearing were received . 

7.3 Finding of No Significant Impact (FONSI) (40 CFR 1508.13): Having reviewed the information 
provided by the applicant, all interested parties and the assessment of environmental impacts contained 
in the original environmental assessment dated June 21, 2002, I find that this permit action will not have a 
significant impact on the quality of the human environment. Therefore, an Environmental Impact 
Statement will not be required. 

7.4 Taking Implication Determination: In compliance with the requirements of EO 12630, I have 
reviewed and considered the Takings Implication Assessment prepared for this permit application and 
have concluded that the denial of this permit does not indicate a takings implication . 

Approved by: 
Chris er D. Lestochi 
Colonel , Corps of Engineers 
District Commander 
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lr. NOTIFICATION OF ADMINISTRATIVE APPEAL OPTIONS AND PROCESS AND 
REQUEST FOR APPEAL 

~-
... 

Applicant: City of Homer I File Number: POA~2002~100 Date: December 26, 2012 
Attached is: See Section below 

INITIAL PROFFERED PERMIT (Standard Permit or Letter of Permission) A 
PROFFERED PERMIT (Standard Permit or Letter of Permission) B 

X PERMIT DENIAL c 
APPROVED JURISDICTIONAL DETERMINATION D 
PRELIMINARY JURISDICTIONAL DETERMINATION E 

THIS REQUEST FOR APPEAL FORM MUST BE RECEIVED BY: February 25, 2013 

SECTION I~ The following identifies your rights and options regarding an administrative appeal of the above decision . Additional 
information may be found at http://www.usace.army.mil/CECW/Pages/reg_ materials.aspx or Corps regulations at 33 CFR Part 331. 
A: INITIAL PROFFERED PERMIT: You may accept or object to the permit. 

• ACCEPT: If you received a Standard Permit, you may sign the permit document and return it to the District Engineer for final 
authorization. If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized. Your 
signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive all rights 
to appeal the permit, including its terms and conditions, and approved jurisdictional determinations associated with the permit. 

• OBJECT: If you object to the permit (Standard or LOP) because of certain terms and conditions therein, you may request that 
the permit be modified accordingly. You must complete Section II of this form and return the form to the District Engineer. 
Your objections must be received by the District Engineer with in 60 days of the date of this notice, or you will forfeit your right 
to appeal the permit in the future. Upon receipt of your letter, the District Engineer will evaluate your objections and may: 
(a) modify the permit to address all of your concerns, (b) modify the permit to address some of your objections, or, (c) not 
modify the permit, having determined that the permit should be issued as previously written. After evaluating your objections, 
the District Engineer will send you a proffered permit for your reconsideration, as indicated in Section B below. 

B: PROFFERED PERMIT: You may accept or appeal the permit 

• ACCEPT: If you received a Standard Permit, you may sign the permit document and return it to the District Engineer for final 
authorization. If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized. Your 
signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive all rights 
to appeal the permit, including its terms and conditions, and approved jurisdictional determinations associated with the permit. 

• APPEAL: If you choose to decline the proffered permit (Standard or LOP) because of certain terms and conditions therein, you 
may appeal the declined permit under the Corps of Engineers Administrative Appeal Process by completing Section II of this 
form and sending the form to the Division Engineer. This form must be received by the Division Engineer within 60 days of the 
date of this notice. 

C: PERMIT DENIAL: You may appeal the denial of a permit under the Corps ofEngineers Administrative Appeal Process by 
completing Section II of this form and sending the form to the Division Engineer. This form must be received by the Division 
Engineer within 60 days of the date of this notice. 

D: APPROVED ruRISDICTIONAL DETERMINATION (JD): You may accept or appeal the approved JD or provide new 
information. 

• ACCEPT: You do not need to notify the Corps to accept an approved JD. Failure to notify the Corps within 60 days of the date 
of this notice means that you accept the approved JD in its entirety, and waive all rights to appeal the approved JD. 

• APPEAL: If you disagree with the approved JD, you may appea l the approved JD under the Corps of Engineers Administrative 
Appeal Process by completing Section II of this form and sending the form to the Division Engineer. This form must be 
received by the Division Engineer within 60 days of the date of this notice . 

E: PRELIMINARY JURISDICTIONAL DETERMINATION: You do not need to respond to the Corps regarding the Preliminary 
JD. The Preliminary JD is not appealable. If you wish, you may request an approved JD (which may be appealed), by contacting 
the Corps district for further instruction. Also, you may provide new information for further consideration by the Corps to 
reevaluate the JD. 
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SECTION II - REQUEST FOR APPEAL or OBJECTIONS TO AN INITIAL PROFFERED PERMIT 

REASONS FOR APPEAL OR OBJECTIONS: (Describe your reasons for appealing the decision or your objections to an initial 
proffered permit in clear concise statements. You may attach additional information to this form to clarify where your reasons or 
objections are addressed in the administrative record.) 

ADDITIONAL INFORMATION: The appeal is limited to a review ofthe administrative record, the Corps memorandum for the 
record of the appeal conference or meeting, and any supplemental information that the review officer has determined is needed to 
clarify the administrative record. Neither the appellant nor the Corps may add new information or analyses to the record . However, 
you may provide additional information to clarify the location of information that is already in the administrative record . 

In order for a Request For Appeal to be accepted by the Corps, the Corps must determine that it is complete, that it meets the criteria 
for appeal under 33 CFR Part 331.5, and that it has been received by the Division Office within 60 days of the date of the Notice of 
Appeal Process. It is not necessary to submit a Request For Appeal form to the Division office if you do not object to the decision . 

POINT OF CONTACT FOR QUESTIONS OR INFORMATION: 
If you have questions regarding this decision and/or the appeal 
process you may contact: 

Jen Martin, Regulatory Specialist 
Alaska District Corps of Engineers 
Kenai Regulatory Field Office (CEPOA-RD-S-K) 
805 Frontage Road , Suite 200C 
Kenai, Alaska 99611-7755 
(907) 283-3519 

If you only have questions regarding the appeal process you may 
also contact: 

Commander 
USAED, Pacific Ocean Division 
ATTN: CEPOD-PDC/Thom Litche 
Building 525 
Fort Shafter, HI 96858-5440 

To submit this form, mail to the address above 

RIGHT OF ENTRY: Your signature below grants the right of entry to Corps of Engineers personnel, and any government 
consultants, to conduct investigations ofthe project site during the course ofthe appeal process. You will be provided a 15-day 
notice of any site investigation, and will have the opportunity to participate in all site investigations. 

Date: Telephone number: 

Signature of appellant or agent. 
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