
 

Board of Adjustment / Appeals - August 5, 2021 Agenda 

Civic Center 2 Park Drive South, Great Falls, MT 

Commission Chambers, Civic Center 

3:00 PM 

  
 
 UPDATES CONCERNING PROCESS OF MEETINGS  
In order to honor the Right of Participation and the Right to Know (Article II, Sections 8 and 9 of the Montana 
Constitution), the City of Great Falls and Planning Advisory Board/Zoning Commission are making every effort to 
meet the requirements of open meeting laws:  
• Effective May 4, 2021 Board of Adjustment/Appeals and City staff will be attending the meeting in person.  
• The agenda packet material is available on the City’s website: https://greatfallsmt.net/meetings. The Public 
may view and listen to the meeting on government access channel City-190, cable channel 190; or online at 
https://greatfallsmt.net/livestream.  
• Public participation is welcome in the following ways:  

• Attend in person. Please refrain from attending in person if you are not feeling well.  
• Provide public comments via email. Comments may be sent via email before 12:00 PM on Thursday, 
August 5, 2021, to: jnygard@greatfallsmt.net. Include the agenda item or agenda item number in the 
subject line, and include the name of the commenter and either an address or whether the commenter 
is a city resident. Written communication received by that time will be shared with the City Commission 
and appropriate City staff for consideration during the agenda item and before final vote on the matter; 
and, will be so noted in the official record of the meeting.  
• Call-in. The public may call in during specific public comment periods at 406-761-4786. All callers will 
be in a queued system and are asked to remain on hold and be patient. Calls will be taken in the order in 
which they are received. Callers will be restricted to customary time limits. This is a pilot service to test 
the feasibility of expanded public participation by phone. We ask for your patience in the event there 
are technical difficulties 

 
OPEN MEETING 
 

1. Call to Order - 3:00 P.M. 

2. Roll Call - Board Introductions 

Joe McMillen - Chair 

Krista Smith - Vice Chair 

Aspen Northerner 

Christian Stone 

Jule Stuver 

3. Recognition of Staff 

4. Approval of Meeting Minutes - January 28, 2021 

 

CONFLICT DISCLOSURE/EX PARTE COMMUNICATIONS 
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BOARD ACTIONS REQUIRING PUBLIC HEARING 

5. 1020 Valley View Drive – Appeal of Interim City Engineer’s Determination and Denial of 

Encroachment Permit Application 

BOARD ACTIONS NOT REQUIRING PUBLIC HEARING 

6. Recommendation of Board Application received from Antoinette Collins 

7. Reappointment for term on Board - Joe McMillen and Aspen Northerner 

COMMUNICATIONS 

PUBLIC COMMENT 

Public Comment on any matter and that is within the jurisdiction of the Board of Adjustment/Appeals. Please keep your 

remarks to a maximum of five (5) minutes. Speak into the microphone, and state your name and address for the record.  

ADJOURNMENT 

(Please exit the chambers as quickly as possible. Chamber doors will be closed 5 minutes after adjournment of the meeting.) 

Assistive listening devices are available for the hard of hearing, please arrive a few minutes early for set up, or contact the 

City Clerk’s Office in advance at 455-8451. Wi-Fi is available during the meetings for viewing of the online meeting 

documents. 

Board of Adjustment/Appeals meetings are televised on cable channel 190 and streamed live at https://greatfallsmt.net.  

Meetings are re-aired on cable channel 190 the following Friday morning at 10 a.m. 
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MINUTES OF THE MEETING 
OF THE 

GREAT FALLS BOARD OF ADJUSTMENT/APPEALS 
January 28, 2021 

 

CALL TO ORDER 
 
The meeting of the Great Falls Board of Adjustment/Appeals was called to order by Chair Jule 
Stuver at 3:04 p.m. via Zoom.  
 

ROLL CALL & ATTENDANCE 
 
Great Falls Board of Adjustment/Appeals members present:    
   
 Mr. Jule Stuver, Chair 
 Ms. Krista Smith, Vice Chair 
 Mr. Joe McMillen 
            Ms. Aspen Northerner 
 Ms. Christian Stone 
 
Great Falls Board of Adjustment/Appeals members absent: 
 
 None 
 
Planning Staff members present: 
  
 Mr. Thomas Micuda, Deputy Director Planning & Community Development 
 Ms. Jamie Nygard, Sr. Admin Assistant 
 
Others present: 
  
 Mr. Joseph Cik, Assistant City Attorney 
 
Mr. Micuda affirmed a quorum of the Board was present.  
 

MINUTES 
 
Chair Stuver asked if there was a motion to approve the meeting minutes as stated for November 
5, 2020.  Ms. Smith` moved to approve the minutes, seconded by Ms. Northerner. All in favor, the 
minutes were approved.  

 
 

CONFLICT DISCLOSURE/EX PARTE COMMUNICATIONS 
 

None. 
 
 

BOARD ACTIONS NOT REQUIRING PUBLIC HEARING 
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Minutes January 28, 2021 
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  ELECTION OF OFFICERS FOR THE 2021 CALENDAR YEAR 
 
Mr. Micuda explained that every January, election of new officers for the Board of 
Adjustments/Appeals is required for the upcoming calendar year. Mr. Micuda stated that Mr. 
Stuver’s term with the Board of Adjustment/Appeals was up at the end of 2020, but that he has 
agreed to stay on the Board until a replacement is found.   Mr. Micuda also stated that the City is 
currently accepting applications for Mr. Stuver’s opening and when applications are received they 
will need to be voted on by the Board. Mr. Micuda explained that because the Board is small, that 
board members can vote for themselves and anyone that gets voted for Chair or Vice Chair, will 
need to consent to accepting the position. 
 
MOTION:   To elect Joe McMillen as Chair of the Board of Adjustment/Appeals 
 
MADE BY:   Ms. Northerner 
SECOND BY:  Ms. Smith 
 
Mr. McMillen stated that he would accept the position, but wanted to know about a script on how 
to run the meetings.  Mr. Micuda responded that City staff would send him some guidelines on 
how to run a public meeting. Mr. Cik stated that there is also yearly training for Board members 
that is put on by the City. Procedurally, the main thing is that the Chair is asking for public input 
at the right times during the meetings. 
 
VOTE:   All in favor, the motion passed 
 
 
MOTION: To have Ms. Smith retain her seat as Vice Chair in 2021 on the Board of 

Adjustment/Appeals 
 
MADE BY: Mr. Stuver 
SECOND BY: Mr. McMillen 
VOTE:  All in favor, the motion passed 
 
     COMMUNICATIONS 
 
Mr. Micuda let the Board know that there has been an application filed for an appeal of a City 
decision to deny a request for a fence encroachment in the public right of way at 1020 Valley View 
Drive. The applicant has a medical issue and as a result City staff has wanted to give the applicant 
enough time to be ready to present to the Board. This is why there has been a delay, and the 
request will probably be delayed until March. They are no other applications currently. 

 
PUBLIC COMMENT 

 
There was no public comment. 
 

ADJOURNMENT 
 
There being no further business, Chair McMillen adjourned the meeting at 3:14 p.m. 
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Date: Aug. 5, 2021 

CITY OF GREAT FALLS 

BOARD OF APPEALS AGENDA REPORT 

 

Item: 1020 Valley View Drive – Appeal of Interim City Engineer’s Determination 

and Denial of Encroachment Permit Application 

Applicant: John & Brenda Mizelle 

Representative: John & Brenda Mizelle, 1020 Valley View Drive - Property Owner 

Presented By: Debbie Kimball, Program Specialist, Public Works and Ken Jorgensen, 

Street Foreman, Public Works 

Action Requested: Affirm the Interim City Engineer’s Determination and Denial of the 

Application for an Encroachment Permit 

Public Hearing: 
 

1. Chairman calls for Staff presentation. 

 

2. Chairman calls for Applicant’s presentation. 

 

3. Chairman calls for questions and answers. 

 

4. Chairman conducts public hearing, calling three times each for proponents and opponents. 

 

5. Chairman closes public hearing and asks the will of the Board. 

 

Suggested Motion: 
 

1.   Board Member moves: 

 

I. “I move that the Board of Appeals, based on the Findings for the Basis of Decision and 

the matters presented today (affirm / modify / reverse) the Interim City Engineer’s 

decision to deny the application for the Encroachment Permit.” 

 

 2.   Chairman calls for a second, discussion, and calls for the vote. 

 

Synopsis:  

John & Brenda Mizelle, owners of the property located at 1020 Valley View Drive, have taken an appeal 

(Attached) from the Interim City Engineer’s denial of their application for an Encroachment Permit to 

allow an ornamental fence to be placed at the edge of the sidewalk in the boulevard space.  Per the Official 

Code of the City of Great Falls (OCCGF) Title 12, Chapter 1, Section 12.1.050, the encroachment, as 

proposed, must not be detrimental to the health, safety, or welfare of the public as a whole and any permits 

issued for fencing part of the boulevard area shall ensure that no fence is within two (2) feet of any 

sidewalk. 
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Background Information: 

Per the letter prepared by Debbie Kimball dated June 18, 2020, the property owners were notified that the 

fence installed on their property extended into the City right-of-way and that the fence needed to be moved 

back to the property line located approximately 12.5 feet behind the back of the curb along Valley View 

Drive.  As a result, the property owners submitted a Boulevard Encroachment Application on July 20, 

2020.  After review by the Interim City Engineer, it was determined that the proposed Boulevard 

Encroachment was not an allowable encroachment per OCCGF 12.1.050(H). Subsequently, a letter dated 

August 13, 2020, was sent to the applicant informing them that the Boulevard Encroachment Application 

was denied.  This resulted in the submission of the owners’ Encroachment Permit Denial Appeal on 

August 27, 2020. 

 

On October 13, 2020, Eric Peterson, the Secretary for Neighborhood Council 3, sent a letter to the property 

owners stating: “it appears to the members of our council that the City of Great Falls is following its 

established procedures and has not acted improperly in the boulevard encroachment issue of your new 

fence.”  The letter is included as an attachment to this agenda report.  Also included as an attachment are 

twelve (12) letters sent to Great Falls homeowners requesting removal of fences or objects extending into 

the City right-of-way. 

Section 12.1.050 of the OCCGF designates the Board of Adjustment as the Board empowered to hear and 

decide appeals in any case where a party objects to the decision of the City Manager or designee regarding 

a Boulevard Encroachment Permit Application.  The Great Falls City Engineer serves as the City 

Manager’s designee in the administration of applications for Boulevard Encroachment Permits. 

 

Findings for the City’s Basis of Decision to deny the requested Appeal: 

In this particular case, the Board of Adjustment is acting as an appeals body (Board of Appeals) to consider 

whether the City Engineer’s decision to deny the Encroachment Permit should be affirmed, reversed or 

modified. To assist the Board in this decision, staff provides the following Basis of Decision for 

consideration of this appeal by the Board: 

 

1. The Encroachment Request from the applicant is contrary to the public interest.  The boulevard 

area (the area within any City street, avenue, or highway right-of-way, not occupied by street 

paving, curb and gutter, and sidewalks) is reserved for multiple uses.  For example, most 

domestic water curb stops are typically located in the boulevard area.  The boulevard area is set 

aside and needed to ensure that there is space within the right-of-way should an expansion of 

the paved surface be needed in the future.  Dry utilities (power, gas, and fiber) can also be located 

in this area.  The City has received numerous requests from multiple entities looking to install 

fiber optic lines to every resident in the City.  If property owners are allowed to construct fences 

within the right-of-way, these fences create obstacles making it difficult to access the boulevard 

area for both City workers and companies installing dry utilities. 

 

2. The property owner has a legitimate option to install the fence in a complying location.  There 

is nothing in the City code that restricts the owner’s ability to install the fence in a complying 

location within the front yard area. The property owner is allowed to install the proposed “curb 

appeal” improvements within the front yard, which is located approximately 7.5 feet back from 

the current installed location.  This would ensure that the proposed improvements will not be 

disturbed by future construction activity within the right-of-way. 
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3. Allowing the applicant’s request would be inconsistent with the policy of the City on requests 

for right of way encroachments.  The OCCGF defines an obstacle as “any strung wire or netting, 

any fence or railing, or any barrier or structure of any kind whatsoever.  Obstacle does not 

include trees, or the following: 1. Ornamental lamp-posts…”.  The Applicant is requesting that 

a variance be granted to allow Ornamental Fencing within the boulevard area because 

Ornamental Lamp Posts are allowed.  The difference between the fencing and a lamp post is 

that the fence acts as a barrier along an extended area of the boulevard.  Whereas a lamp post 

is contained within a much smaller area and can be worked around.  This is why the City code 

prohibits fences from being installed next to sidewalks within the right-of-way. 

 

Recommendation:   

It is Staff’s position that the review and denial of the Boulevard Encroachment Permit by the City Engineer 

was consistent with and in accordance with the requirements of the OCCGF and that the Board should 

affirm the decision and deny the appeal.  

 

Attachments:  

1. Sections of the OCCGF related to the appeal 

2. June 18 Letter to Property Owner 

3. July 20 Boulevard Encroachment Application 

4. August 13 Letter to Property Owner 

5. August 27 Encroachment Permit Denial Appeal 

6. October 8 Neighborhood Council 3 meeting minutes 

7. October 13 Neighborhood Council Letter 

8. Historic Encroachment Letters 
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