
 

CITY COMMISSION REGULAR MEETING AGENDA 

Thursday, June 27, 2024 at 5:30 PM 

City Commission Chambers – 105 S. 2ND Street, Flagler Beach, FL 32136 

  

ALL MEETING ITEMS WILL BE CONTINUED UNTIL MEETING IS COMPLETE. 

1. Call the meeting to order 

2. Pledge of Allegiance followed by a moment of silence to honor our Veterans, members of the Armed 
Forces and First Responders 

3. Proclamations and Awards 

a. Neurodiversity Pride Day Proclamation 

b. Proclamation Recognizing the Efforts of Carla Cline  

4. Deletions and changes to the agenda 

5. Consent Agenda 

a. Approve the Minutes of the Regular Meeting 06/13/2024, Workshop Meetings of June 4, 2024 and 
June 13, 2024 

b. Approve an Agreement with Townsend and Associates for the EPA Program 

c. Flagler Beach Professional Firefighters IAFF Local #5270 Recognition-Acknowledgement Petition  

6. Public comments regarding items not on the agenda 

Citizens are encouraged to speak.  However, comments should be limited to three minutes. A thirty-
minute allocation of time for public comment on items not on the agenda. Each speaker has up to three-
minutes to address the Chair, and one opportunity to speak, no time can be allotted to another speaker. 

7. General Business 

a. Resolution 2024-37, a Resolution by the City of Flagler Beach, Florida, awarding Bid No. FB-24-2105 to 
McMahan Construction in an amount not to exceed $881,760; providing for conflict and an effective 
date. 

b. Resolution 2024-36, a Resolution by the City of Flagler Beach, Florida, awarding the contract to SNG 
Pavement Marking Inc. for stop bars citywide; providing for conflict and providing an effective date. 

c. Resolution 2024-38, a Resolution by the City of Flagler Beach, Florida approving Easement Agreements 
between the City of Flagler Beach and DCB Orchid to construct infrastructure within the City of Flagler 
Beach and utilize the associated property for the purposes of leasing the infrastructure, providing for 
conflict and effective date. 

8. Public Hearings 

9. Staff Reports 

a. City Attorney: 

b. City Manager:  

c. City Clerk: 
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d. Staff Reports 

10. Commission Comments  

a. Commission comments, including reports from meetings attended. 

b. Public comments regarding items not on the agenda. Citizens are encouraged to speak. However, 
comments should be limited to three minutes. A thirty-minute allocation of time for public comment 
on items not on the agenda. Each speaker has up to three-minutes to address the Chair, and one 
opportunity to speak, no time can be allotted to another speaker. 

11. Adjournment 

RECORD REQUIRED TO APPEAL:  In accordance with Florida Statute 286.0105 if you should decide to appeal 
any decision the Commission makes about any matter at this meeting, you will need a record of the 
proceedings.  You are responsible for providing this record.  You may hire a court reporter to make a 
verbatim transcript. The City is not responsible for any mechanical failure of the recording equipment.  In 
accordance with the Americans with Disabilities Act, persons needing assistance to participate in any of 
these proceedings should contact the City Clerk at (386) 517-2000 ext 233 at least 72 hours prior to the 
meeting.  The City Commission reserves the right to request that all written material be on file with the City 
Clerk when the agenda item is submitted. 
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CITY COMMISSION REGULAR MEETING AGENDA 

Thursday, June 13, 2024 at 5:30 PM 

City Commission Chambers – 105 S. 2ND Street, Flagler Beach, FL 32136 

  

PRESENT:  Mayor Patti King, Chair Scott Spradley, Commissioners Rick Belhumeur, Eric Cooley and Jane Mealy, 
City Attorney D. Andrew Smith, III, City Manager Dale L. Martin and City Clerk Penny Overstreet. 

1. Call the meeting to order:  Chair Spradley called the meeting to order at 5:58 p.m. 

2. Pledge of Allegiance followed by a moment of silence to honor our Veterans, members of the Armed Forces 
and First Responders:   Commissioner Sherman led the pledge to the flag. 

3. Proclamations and Awards 

a. Proclamation Recognizing June 19th - 23rd as Flagler County Amateur Radio Week:  Mayor King read the 
proclamation into the record.  Antony Cinelli accepted the proclamation. 

4. Deletions and changes to the agenda:  The were no deletions or changes to the agenda. 

5. Public comments regarding items not on the agenda: The following citizens came forward to give the 
concerns, opinions and suggestions:   Darryl Reynolds, Robby Roberts and Mary Dioguardi. 

Citizens are encouraged to speak.  However, comments should be limited to three minutes. A thirty-minute 
allocation of time for public comment on items not on the agenda. Each speaker has up to three-minutes 
to address the Chair, and one opportunity to speak, no time can be allotted to another speaker. 

6. Consent Agenda 

a. Approve the Regular Meeting Minutes of May 23, 2024. 

b. Approve an Agreement for the purpose of Sludge Hauling from Environmental Land Services. 

c. Approve payment of an invoice in the amount of $254,222.76 to Ferguson Waterworks for the material 
purchase for moving of the raw waterline as approved in the June 2, 2022 Wellsite Relocation 
Agreement. 

Motion by Commissioner Mealy, seconded by Commissioner Sherman to approve the consent agenda.  
The motion carried unanimously.  

7. General Business 

a. Resolution 2024-30, a resolution by the City of Flagler Beach, Florida accepting the 2023 Fiscal Year 
Audit; providing for conflict and an effective date.   Attorney Smith read the title of the resolution into 
the record.   Webb Shepard, James Moore & Company, reviewed their Power Point presentation 
highlighting the 2023 FY Audit for the City and for the Community Redevelopment Agency.  Public 
comment was open.  The following citizens came forward to give their concerns, opinions and 
suggestions:  Paul Mykytka.  Public comment was closed. Motion by Commissioner Belhumeur, 
seconded by Commissioner Sherman, to approve 2024-30.  The motion carried unanimously, after a roll 
call vote.  

b. Approve a piggy-back purchase on a Government Contract with Ringpower Corporation for a generator 
for Well #16 in the amount of $66,639.  Public comment was opened.  No comments were received.  
Public comment was closed.  Motion by Commissioner Mealy, seconded by Commissioner Belhumeur 
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to approve a piggy-back purchase from Ring Power Corp. for the generator for the well system.    The 
motion carried unanimously. 

c. Award Bid No. FB-24-2105 for Potable Water Well #16 to McMahan Construction Co., Inc. in an amount 
not to exceed $881,760.  Mr. Martin reviewed the item.  A protest by another bidder was made on this 
item. 

d. Resolution 2024-31, a resolution by the City of Flagler Beach, Florida, approving a “piggy-back” on the 
agreement between the City of St. Augustine and Engineered Spray Solutions to install twenty (20) 
Sanitary Manhole Rings & Covers, providing for conflict and effective date.  Attorney Smith read title of 
the resolution into the record.  Public comment was opened.  The following citizens came forward to 
express their concerns, opinions and suggestions: Rob Santori and Robby Roberts. Public comment was 
closed.  Motion by Commissioner Belhumeur, seconded by Commissioner Sherman to approve 
Resolution 2024-31. The motion carried unanimously, after a roll call vote. 

e. Resolution 2024-32, a resolution by the City of Flagler Beach, Florida, approving the purchase of fifty 
(50) sets of sanitary manhole rings and covers, providing for conflict and effective date.  Attorney Smith 
the read title of the resolution into the record.  Public comment was opened.  The following citizens 
came forward to give their concerns, suggestions and opinions:  Richard Clemmons and Robby Roberts.  
Public comment was closed.  Motion by Commissioner Mealy, seconded by Commissioner Belhumeur, 
to approve Resolution 2024-32.  The motion carried unanimously, after a roll call vote. 

f. Resolution 2024-33, a resolution by the City of Flagler Beach, Florida, approving a piggy back on the 
agreement between the City of St. Augustine and Engineered Spray Solutions to install fifty (50) Sanitary 
Manhole Rings & Covers, providing for conflict and effective date.  Attorney Smith read the title of the 
resolution into the record.  Public comments were opened.  The following citizens came forward to give 
their concerns, opinions and suggestions:   Rob Santori.  Public comment was closed.  Motion by 
Commissioner Belhumeur, seconded by Commissioner Mealy, we approve Resolution 2024-33. The 
motion carried unanimously.  

g. Annual CRS Progress Report on Implementation of Credited Plan.   The report was submitted to the 
Commission.  No action was required.    

h. Resolution 2024-34, a resolution of the City of Flagler Beach, Florida, approving a Budget Amendment 
and expenditure to Rogers Environmental Inc., for the installation of 10,750 linear feet of sand fencing 
providing for conflict and effective date.  Attorney Smith read the title of the resolution into the record.   
Public Comment was opened.  No comments were received.  Public comment was closed. Motion by 
Commissioner Mealy, seconded by Commissioner Cooley, to approve Resolution 2024-34.  The motion 
carried unanimously, after a roll call vote. 

8. Public Hearings 

a. Ordinance 2024-08, an ordinance of the City of Flagler Beach, Florida, amending Chapter 14 "Offences 
and Miscellaneous Provisions" of the Code of Ordinances to add Article VII "Juvenile Curfew" providing 
for conflict and an effective date hereof - first reading.  Attorney Smith read the title of the ordinance 
into the record.  Attorney Smith explained that the City is simply adopting the State Statutes.  The 
Commission agreed this is a quality-of-life ordinance and is a safety issue for our community.  The public 
hearing was opened.  No comments were received.  The public hearing was closed.  Motion by 
Commissioner Sherman, seconded by Commissioner Mealy, to adopt Ordinance 2024-08.  The motion 
carried unanimously, after a roll call vote.    

b. Ordinance 2024-09, an ordinance of the City Commission of the City of Flagler Beach, Florida, amending 
the Comprehensive Plan Future Land Use Map designation for 0.11+/- acres of certain real property 
located on North 6th Street with tax parcel I.D. number 12-12-31-4500-00020-0081 from Commercial to 
Single Family Residential; providing for conflict; providing an effective date hereof - first and final 
reading.  Attorney Smith read title of the ordinance into the record, and noted typo in the 5th whereas 
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change from Edgewood to Flagler Beach.  The public hearing was opened.  No comments were received.  
The public hearing was closed.   Motion by Commissioner Belhumeur, seconded by Commissioner 
Sherman, to approve Ordinance 2024-09.  The motion carried unanimously, after a roll call vote.  

c. Ordinance 2024-10, an ordinance of the City Commission of the City of Flagler Beach, Florida amending 
the Official Zoning Map designation for 0.11+/- acres of certain real property located on North 6th Street 
with tax parcel ID number 12-12-31-4500-00020-0081 from General Commercial to Single Family 
Residential; providing for conflict; providing an effective date hereof - first reading. Attorney Smith read 
the title of the ordinance into the record. The public hearing was opened.  No comments were received.  
The public hearing was closed.  Motion by Commissioner Mealy, seconded by Commissioner Belhumeur 
to approve Ordinance 2024-10.  The motion carried unanimously, after a roll call vote.   

9. Staff Reports 

a. City Attorney:  Spoke to the Commission about Form 6 litigation.  He let them know if they had not filed 
their Form 6 yet, they are required to file a Form 1.  

b. City Manager:  Thanked Ms. Monroy for her work on the TDC Grant.  It is available electronically.  The   
ACOE scheduled for their ground breaking ceremony on Monday, June 17 at 10 a.m.  in Veterans Park.   
City is Working with Weeks Marine, the awarded bidder for the Beach Renourishment.  

c. Weekly Staff Reports: Thanked the Commission, City Manager and City Attorney for their support of 
Ordinance 2024-08.   

10. Commission Comments  

a. Commission comments, including reports from meetings attended:  Mayor King reported per the 
Governor’s veto, the Museum lost its State funding for 2025.  She reminded everyone to come to the 
beach clean-up.  Commissioner Belhumeur thanked the County for providing sand for the beach access 
and a mobi matt.   He reported since the Army Corps’ contractor is starting on the south end of town, 
there will be no need for long term detours and they will not be using Veterans Park.  Commissioner 
Sherman thanked Commissioner Mealy for planning the Memorial Day Ceremony.  He was not pleased 
with the news from the County regarding a proposed beach tax.  Commissioner Cooley felt the proposed 
the beach tax should be on the agenda for the next multi-municipality meeting and on the future Joint 
City County meeting.  Commissioner Mealy reported on the Smokey Bear Summer Reading Challenge. 
She reported on how the Governor’s Veto the effected the funding for the Lambert Avenue Water Line 
Looping Project.    

    

b. Public comments regarding items not on the agenda. Citizens are encouraged to speak. However, 
comments should be limited to three minutes. The following citizens came forward to share their 
concerns, opinions and suggestions:  Anthony Cinelli and Ralph Santori.  

11. Adjournment:  Motion by Commissioner Mealy to adjourn the meeting at 7:38 p.m. 
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CITY COMMISSION WORKSHOP MEETING MINUTES 

Thursday, June 13, 2024 at 5:30 PM 

City Commission Chambers – 105 S. 2ND Street, Flagler Beach, FL 32136 

NOTES 

  

1. Call the meeting to order:  Chairman Spradley called the meeting to order at 5:30 p.m. 

2. Pledge of Allegiance followed by a moment of silence to honor our Veterans, members of the Armed 
Forces and First Responders: Commissioner Sherman led the pledge to the flag.  

Commissioner Cooley and his dog, Wednesday, distributed certificates of appreciation to Chief Doughney and 
City Manager Dale Martin for their assistance in prepping and planning with the promoters for the Hang 8 
Event.   

3. General Business 

a. Discussion and direction to staff regarding a maintenance and funding plan for the City's public dune 
walkovers.    

Mr. Martin reviewed the goal regarding the walkovers that the Commission made at their Strategic 
Planning Session and wanted clarification on what would meet their expectations for this goal.  Mr. 
Martin indicated there may be a need to set aside funds for the walkovers because the City cannot find 
insurance that FEMA will reimburse.  Commissioner Cooley would like to determine how much money 
should be set aside.  Commissioner Sherman wanted to set aside $500,000 for walkovers for the next 
year.  Mr. Martin reported 25% percent of the General Fund is put in reserves for emergencies.  
Commissioner Belhumeur suggested putting aside $156,000 per year.  Mayor King and Commissioners 
Mealy and Cooley agreed with Commissioner Belhumeur.  Mr. Martin asked how this consensus satisfies 
the goal.  There are adequate reserves available between now and October 1.  He will add a line in the 
budget for reconstruction of the dune walkovers with designated rules for reconstruction, not routine 
maintenance.   

Public Comment:   Public Comment was opened. The following citizens came forward to share their 
concerns, opinions, questions, and suggestions:   Darryl Reynolds and Joe Kovack.  Public comment was 
closed.     

4. Adjournment: The workshop adjourned at 5:58 and the Regular Meeting of the City Commission began.  

 

        

        _______________________________________ 

Attest:       Scott Spradley, Chair 

 

 

_____________________________________ 

Penny Overstreet, City Clerk 
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JOINT WORKSHOP MEETING BETWEEN THE CITY 
COMMISSION AND PLANNING & ARCHITECTURAL 
REVIEW BOARD MINUTES 

Tuesday, June 04, 2024 at 5:30 PM 

City Commission Chambers – 105 S. 2ND Street, Flagler Beach, FL 32136 

  

Present:  Commission:  Mayor Patti King, Chairman Scott Spradley, Commissioners Rick Belhumeur, 
Eric Cooley, Jane Mealy and James Sherman 

Planning and Architectural Review Board:  Vice Chairman Marshall Shupe, Scott Chappuis, 
Paul Chestnut, Lisa Smith, Joann Soman, Brenda Wotherspoon  
Staff:  City Manager Dale Martin, City Engineer Bill Freeman, City Planner Lupita McClenning, City 
Clerk Penny Overstreet. 
 

ABSENT:  Planning and Architectural Review Board Chairman Joseph Pozzouli 

1. Call the meeting to order 

2. Pledge of Allegiance followed by a moment of silence to honor our Veterans, members of the Armed 
Forces and First Responders: Mayor King led the pledge to the flag. 

3. General Business 

a. Discussion and review of the Land Development Regulations; Section 2.05.06.5 Permitted Exception 
to Height Regulations.   

Scott Spradley reviewed; the purpose of the meeting is limited to the ordinance regarding the 35ft 
height limit.  They will not be entertaining comments regarding the hotel.  The hotel has brought us here 
for discussion.  There will be no action taken at this meeting.  Mr. Martin explained the moratorium was 
put in place to raise public awareness regarding the exceptions to the 35-foot height limit. 

Mayor King stated the 40% exception differential is too high.  Mr. Shupe feels the 35 limit is a misnomer. 
He explained where the 35ft is half way between the gutter and the peak of the roof.   This does not 
require an exception.  Commissioner Belhumeur felt if the Charter and Land Development Code were 
followed, we would not be having this meeting. Lisa Smith felt for a commercial building the 40% is 
needed for elevator shafts stairwells, etc.   Commissioner Cooley felt the citizens were let down.  By 
voting on the 35ft height limit into the Charter, the electorate spoke clearly that they did not want the 
height to be 50 feet.  He felt the Land Development Code’s definitions have provided loop holes for 
future buildings.  He felt the 40% is too much and not what the citizens wanted.  Ms. Wotherspoon that 
it could be made simpler or to create a template that for example 45-foot cap.    

Chairman Spradley there are practical reasons for the exceptions to be above 35-foot. Attorney Smith 
suggested the exception remains and add the following:  no human occupancy except for emergency or 
maintenance of the infrastructure.  That makes it simple, removes the confusion for interpretations.    
Attorney Smith suggested removing the percentage and just put a number of feet.  And clean up 
language on habitat, no human occupancy. 

Ms.  Wotherspoon, feels doing away with a top floor goes against the trends around the world.  She felt 
it was limiting ourselves and was not sure if everyone in the City wants to keep it at 35 feet.  As the code 
currently reads, if one has a flat roof, one could use that roof for other activities.  It is what you build on 
top of the 35 feet.   
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Mr. Martin explained that the definitions have morphed into ancillary structures. Commissioner Cooley 
was concern that any number would be cause for more definitions.  The number of feet and the state 
building code requirements were discussed.  Attorney Smith asked that the group keep this as 
informational meeting.  He will draft something for both boards to review.   

Mr. Torino stated the Par Board and the City Commission did their job in approving the hotel; the 
building met the Land Development Regulations.  Discussion centered on the overlay district standards, 
definitions; definition of habitable vs. occupancy and tenant definition.   

Attorney Smith asked Mr. Torino how he might fix the code.  Mr. Torino felt comfortable with a setting 
limit; mechanical equipment should be centralized on the roof so it can be screened; changes to the LDC 
should be reflected in the charter to eliminate any confusion. Attorney Smith suggested wording for 
Roof Top Terrace.  Mr. Torino agreed that it should be set back and to possibly give it a percentage of 
the roof top.  Discussion continued and included specifications for rooftops, roof, walls, definition or 
occupiable space; requirements for developers and site line; what can be seen from the street to the 
rooftop; the special exception process and conditional use. 

Public Comment was opened:  The following people came forward to give their concerns, opinions and 
suggestions:  Jeff Meyers.  Mark Blythe, Bert Harris, Debbie Meyers, Randy Damayo, Ed Landsdowne, 
Paul Mykytka.  Public Comment was closed. 

Discussion went back to the Board and the Commission.  Discussion continued and included 
understanding the moratorium; keeping small town character; updating the city to be more pedestrian 
friendly; the commercial tax base and the city to be more family friendly. 

Chairman Spradley thank all present and summarized the following points from the meeting:  35 feet is 
good number, percentage measurement is not as good as a hard number, what number should that be, 
push walls on roof away from the edge, various uses for a rooftop. 

Attorney Smith will come up with a draft and work with both bodies to come up with a compromise.    

Mr. Martin felt the Workshop served its purpose and looks forward to working with everyone. 

4. Adjournment:  Motion for adjournment by Ms. Soman at 7:20 p.m. 

 

 

        

        _______________________________________ 

Attest:       Scott Spradley, Chairman 

 

 

_____________________________________ 

Penny Overstreet, City Clerk 
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FLAGLER BEACH CITY COMMISSION 
 
 
                    
        

Meeting Date:  June 27, 2024 
Issue:    Approve the renewal contract for the Employee Assistance Program (EAP) provided by Dr.               

Townsend and Associates.            
From:    Liz Mathis, Human Resource Officer   
Organization: City of Flagler Beach   
 
RECOMMENDATION:   

Approve the renewal contract for the Employee Assistance Program (EAP) provided by Dr. Townsend 
and Associates effective 7/01/2024 to 6/30/2025 and approve the Mayor to sign any necessary 
documents. 

  

BACKGROUND: The Employee Assistance Program provides each employee voluntary access to an 
Employee Assistance Professional for up to 3 visits per year. The program also provides the City with
a vehicle for evaluating and/or assisting employees who may have issues that are contributing to a 
decline in job performance. Townsend and Associates also provides new police recruit evaluations. 
See attached renewal agreement from Dr. Townsend and Associates. The contract remains the 
same. 

  

BUDGETARY IMPACT: The yearly contract remains the same and there has been no increase to the 
contract cost. 

  

LEGAL CONSIDERATIONS/SIGN-OFF:      

PERSONNEL:   

POLICY/REQUIREMENT FOR BOARD ACTION:   

IMPLEMENTATION/COORDINATION:   

     

Attachments 
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STAFF REPORT 

Regular Commission Meeting 

June 27,2024 

  

To: Elected Officials 

From: Liz Mathis, Human Resources/Risk Manager 

Date: June 27, 2024 

Item Name: Flagler Beach Professional Firefighters IAFF Local #5270 Recognition-
Acknowledgement Petition  

Background: Please find attached paperwork requesting the City to recognize the Flagler Beach Professional 
Firefighters IAFF Local #5270 as the collective bargaining representative of the Full-time Firefighters, Full-time 
Driver Engineers and Full-time Lieutenants of the Flagler Beach Fire Department. 

 

Fiscal Impact: 

 

Staff Recommendation: Approve the Voluntary Recognition-Acknowledgement Petition paperwork. 

 

Attachments: 

Flagler Beach Professional Firefighters IAFF Local #5270 request for voluntary recognition 

Florida Public Employees Relations Commission Handbook outlining the process that will be followed 
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Florida Statues requires I identify the exemption for information that is redacted in a public record.  Below 
are sections from Chapter 119 Florida Statutes relating to exemptions for personnel information.   
 
 
 
(4) AGENCY PERSONNEL INFORMATION.— 

(a)1. The social security numbers of all current and former agency employees which are held by the 

employing agency are confidential and exempt from s. 119.07(1) and s. 24(a), Art. I of the State 

Constitution. 

2. The social security numbers of current and former agency employees may be disclosed by the 

employing agency: 

a. If disclosure of the social security number is expressly required by federal or state law or a court 

order. 
 

2.a. The home addresses, telephone numbers, dates of birth, and photographs of active or former sworn 
law enforcement personnel or of active or former civilian personnel employed by a law enforcement 
agency, including correctional and correctional probation officers, personnel of the Department of Children 
and Families whose duties include the investigation of abuse, neglect, exploitation, fraud, theft, or other 
criminal activities, personnel of the Department of Health whose duties are to support the investigation of 
child abuse or neglect, and personnel of the Department of Revenue or local governments whose 
responsibilities include revenue collection and enforcement or child support enforcement; the names, 
home addresses, telephone numbers, photographs, dates of birth, and places of employment of the 
spouses and children of such personnel; and the names and locations of schools and day care facilities 
attended by the children of such personnel are exempt from s. 119.07(1) and s. 24(a), Art. I of the State 
Constitution. 

 

d. The home addresses, telephone numbers, dates of birth, and photographs of current or former 
firefighters certified in compliance with s. 633.408; the names, home addresses, telephone numbers, 
photographs, dates of birth, and places of employment of the spouses and children of such firefighters; 
and the names and locations of schools and day care facilities attended by the children of such firefighters 
are exempt from s. 119.07(1) and s. 24(a), Art. I of the State Constitution. 

 

h. The home addresses, telephone numbers, dates of birth, and photographs of current or former human 
resource, labor relations, or employee relations directors, assistant directors, managers, or assistant 
managers of any local government agency or water management district whose duties include hiring and 
firing employees, labor contract negotiation, administration, or other personnel-related duties; the names, 
home addresses, telephone numbers, dates of birth, and places of employment of the spouses and 
children of such personnel; and the names and locations of schools and day care facilities attended by the 
children of such personnel are exempt from s. 119.07(1) and s. 24(a), Art. I of the State Constitution. 
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A PRACTICAL HANDBOOK 
ON FLORIDA’S PUBLIC EMPLOYMENT 

COLLECTIVE BARGAINING LAW 

 
 
 
 
 

 
 
 
 

 
 
 
 
 
 
 
 

PUBLIC EMPLOYEES RELATIONS COMMISSION 
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1 
 

INTRODUCTION 
 
 

The purpose of this handbook is to inform the public of important facts about 
collective bargaining for public employees in Florida.  It is designed to provide the 
reader with a general understanding of this subject.  It is not intended as a substitute for 
advice from an attorney or other qualified person on specific problems, and it does not 
represent the official policy of the Florida Public Employees Relations Commission 
(PERC).  The law discussed is always subject to change.  If you have questions not 
answered in this handbook, please write or call for further information: 

 
Public Employees Relations Commission 
4708 Capital Circle, Northwest, Suite 300 

Tallahassee, Florida  32303-7256 
(850) 488-8641 (office) (850) 488-9704 (fax) 

Office hours:  8:00 a.m. to 5:00 p.m., Monday through Friday (except legal holidays) 
 

There are federal laws covering employers and employees that are not 
discussed in this handbook.  For example, the National Labor Relations Act, which 
defines the rights of employees of private, nongovernmental employers to organize and 
bargain collectively, is not discussed.  Also not considered are employment laws, such 
as Title VII of the Civil Rights Act of 1964, which prohibit employment discrimination. 

 
There are some state laws regulating employers and employees that are not 

discussed in this handbook.  PERC has no authority in the areas of workers’ compen-
sation, unemployment compensation, child labor, migrant labor, or farm labor.  Laws on 
these subjects and the subject of employment discrimination because of race, color, 
religion, sex, national origin, age, handicap, or marital status are not administered by 
PERC.  Questions in these areas should be addressed to the particular government 
agency involved. 
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2 
 

HISTORY OF PUBLIC EMPLOYMENT 
COLLECTIVE BARGAINING IN FLORIDA 

 
 

Prior to 1943, Florida had no general legislation regulating collective bargaining 
for public employees.  In 1943, the Florida Legislature passed legislation to regulate the 
activities of union officials and certain aspects of labor-management relations.  Among 
the rights created was the right of employees to organize themselves.  The Declaration 
of Rights of the Florida Constitution was amended to protect workers from employment 
discrimination resulting from membership or non-membership in an employee organiza-
tion. 

 
In 1946, the Florida Supreme Court interpreted Florida laws as prohibiting public 

employees and their employee organizations from the right to bargain collectively, to 
picket, or to strike against the government, whether the government involved was the 
state, a county, or a city. 

 
In 1959, the legislature passed a law prohibiting government employment of any 

person who participated in a strike or advocated the right to strike against the govern-
ment at any level or who was a member of an organization of government employees 
knowing that the organization advocated the right to strike against the government. 

 
In 1962, the Florida Supreme Court decided that the “right to work” section of the 

Florida Constitution (Article I, Section VI) gave employees the right to join or refrain from 
joining an employee organization without fear of losing their jobs.  The court reasoned 
that an “agency shop” provision in a collective bargaining agreement, which required 
non-union employees to pay union initiation fees and monthly dues as a condition of 
employment, violated the “right to work” section of the Florida Constitution. 

 
In 1968, Article I, Section VI of the Florida Constitution was rewritten.  The new 

section, which is still in effect, states: 
 

Right to work.—The right of persons to work shall not be denied or 
abridged on account of membership or non-membership in any 
labor union or labor organization.  The right of employees, by and 
through a labor organization, to bargain collectively shall not be 
denied or abridged.  Public employees shall not have the right to 
strike. 
 

In 1969, the Florida Supreme Court upheld the new constitutional provision 
guaranteeing the right of public employees to bargain collectively.  All employees in 
Florida, including those employed by the State of Florida or local governments, now 
have the right to bargain collectively. 
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In 1974, the Florida legislature created the Public Employees Relations Act 
(PERA), which regulates collective bargaining for public employees throughout the 
state.  The law can be found in the Florida Statutes as Part II of Chapter 447.  This law 
has two basic purposes: to encourage cooperation between government and its 
employees and to protect the public from the interruption of government services 
resulting from strikes by government employees.  
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ADMINISTRATION AND ENFORCEMENT 
 
 

Public Employees Relations Commission 

The Florida Legislature created PERC to serve as an independent, neutral quasi-
judicial agency.  PERC has a full-time Chair and two part-time Commissioners, each 
appointed for four years by the Governor and confirmed by the Florida Senate.  A staff 
of approximately twenty-four individuals, including eight hearing officers, a Clerk, and a 
General Counsel, enables PERC to carry out its duties.  PERC’s rules are published in 
Chapter 60CC of the Florida Administrative Code.  All PERC dispositive decisions are 
published on the Division of Administrative Hearings’ (DOAH) website on the “Florida 
Agency Indexed Orders” page.  PERC labor law decisions are also published in the 
Florida Public Employee Reporter.  Samples of forms mentioned in this handbook are 
included in the appendix.  Additional copies of these forms are available from the Clerk 
of the Commission and on PERC’s website, http://perc.myflorida.com. 
 
 
Public Employees and Employers 
 

PERC was created to assist in resolving disputes between public employees and 
public employers.  There are well over 600,000 persons who work for the State of 
Florida and for the counties, municipalities, school boards, special taxing districts, and 
other units of government in Florida.  The following are public employers in Florida: 

 

• The Governor  

• The Board of Trustees of each state university or college, 
community college, and the Florida School for the Deaf and Blind 

• Municipalities (cities, towns, and villages). 

• School boards  

• Boards of county commissioners  

• Sheriffs  

• Other county constitutional officers (tax collectors, property 
appraisers, supervisors of elections, and clerks of circuit courts)  

• Special districts 
 

Any person employed by a public employer is a public employee, including all 
fire, police, corrections, school teachers and support personnel, medical personnel, 
state troopers, toll collectors, sanitation employees, clerical employees, etc.  However, 
the following persons are not considered to be public employees:  
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• Persons appointed by the Governor, elected officials, heads of 
agencies, and members of state boards and commissions 

• Employees of the militia  

• Negotiating representatives for public employers 

• Managerial or confidential employees 

• Employees of the Florida Legislature 

• Inmates of state institutions 

• Federal/State fruit and vegetable inspectors 

• PERC employees 

• Undergraduate students who work part-time for a state university 
 

 
Declaratory Statements 

Any person can ask PERC for a declaratory statement on a question of rights 
and duties under a statute, rule, or order over which PERC has authority.  Questions 
should be asked about any action a person proposes to take in the future, not about 
past or present disputes.  A declaratory statement is not a means for determining 
whether the conduct of another is lawful.  A person petitioning for a declaratory 
statement should explain his or her interest in the matter and give all details necessary 
for PERC to understand why an answer to the question presented would be helpful. 

 
 

Court Proceedings 

Special court proceedings are sometimes used by PERC.  PERC or a public 
employer whose employees may be affected by a strike may seek an injunction in 
circuit court.  PERC can also seek a circuit court injunction when a person who brings 
an unfair labor practice charge needs temporary relief while the charge is pending.  
Circuit courts may issue injunctions against the solicitation of employees by employee 
organizations during working hours.  Injunctions may also be issued against the 
distribution of an employee organization’s literature during working hours where work is 
actually performed and against advocating support from students during classroom time 
for the activities of an employee organization. 

 
If a person fails to obey a PERC order, PERC or any Florida resident who is 

substantially interested may seek an enforcement order from circuit court.  PERC 
participates in appellate court cases only when there is, either a need to explain the 
policy reasons and legal principles involved in a PERC order, or when it can be of aid 
and assistance to the reviewing court. 

 
 

31

Section 5, Item c.



6 
 

RIGHTS OF PUBLIC EMPLOYEES AND EMPLOYERS 
 
 

Rights of Public Employees 

Public employees have the right to choose to participate in employee organiza-
tions for the purposes of collective bargaining or other activities which mutually benefit 
two or more employees.  The following rights are some of those enjoyed by public 
employees: 

 

• To form, join, and participate in employee organizations. 

• To negotiate collectively about wages, hours, and terms and condi-
tions of employment. 

• To be represented in grievances. 

• To act together to help or protect each other by legal means other 
than a strike. 

• To refuse to take any action in support of an employee organiza-
tion. 
 

Following are some examples of protected activities.  Employees may draft a 
petition complaining about their safety or working conditions and ask other employees 
to sign it.  Employees may not be discharged for trying to organize a new employee 
organization.  They may also file grievances under a collective bargaining agreement 
without being treated adversely for doing so.  An employee may request union 
representation in an investigatory interview with the employer if he reasonably believes 
disciplinary action may result.  Employees may speak freely in trying to convince fellow 
employees to stop supporting one employee organization and to support another 
instead. 

 
Not all employee actions are protected.  If an employee takes personal leave 

after the employer denies a request for leave, the employee may be suspended for 
insubordination even though the employee actively supports an employee organization.  
An employee must suffer the consequences of personal disputes with superiors if the 
disputes concern him alone and do not affect other employees.  Mere griping is not 
protected when it is not an effort to seek a change for the better and when the person 
receiving the gripes has no power to change the problem situation.  In general, an 
employee who takes action for his benefit alone, rather than for the benefit of fellow 
employees, is not protected.  Activity on matters of concern to other employees is 
protected, however, even when the employee has not first cleared his action with his 
fellow employees.  Finally, concerted activity loses its protection if it is unlawful or 
creates a threat of workplace disruption. 
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Rights of Public Employers 

Public employers are vested with rights necessary for the management of 
government, specifically including the following rights: 

 

• To decide the purposes of government agencies. 

• To set standards of services offered to the public. 

• To exercise control over government operations. 

• To direct employees. 

• To discipline employees for proper cause. 

• To relieve employees from duty for lack of work or other legitimate 
reasons. 
 

The Commission has considered many cases involving management rights.  For 
example, a public employer may change the two-semester school year to increase the 
number of grading periods and need not negotiate whether to make the change.  An 
employer may also change the number of class periods in the school day unilaterally, 
without negotiations.  The employer has the right to set minimum staffing levels as part 
of the right to set standards of services.  However, in all these examples, an employer 
must negotiate over the effects or impact of these management decisions on the wages, 
hours, and terms and conditions of employment of affected employees, provided the 
union identifies such effects in its bargaining request.  Additionally, an employer may 
terminate or otherwise discipline an employee for nondiscriminatory reasons. 
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SELECTION OF A BARGAINING AGENT 
 
 

Registration 

The first step in being selected as a bargaining agent for public employees is for 
an employee organization to register with PERC.  The organization must fill out PERC 
Forms 1 and 2, which ask for the organization’s name, address, affiliations, officers, 
dues, annual financial report, and other information.  The form must be notarized and 
sent to PERC with a copy of the constitution and bylaws of the organization and any 
affiliated organizations, along with a fee.  A registration license is valid for one year only.  
A renewal application must contain a detailed current annual financial report and should 
be filed fifteen days before expiration of the license.  The Commission will review the 
registration license application and may refuse to grant or seek to revoke a registration 
license because of an important omission or a false statement.  The registration 
materials are kept on file at PERC and are available to the public. 

 
 

Voluntary Recognition by Public Employer 
 

A registered employee organization which has the support of a majority of a 
group of employees may ask the public employer to officially recognize the organization 
by executing Part I of PERC Form 3.  If the public employer is satisfied that the unit of 
employees is appropriate for the purpose of collective bargaining, and that a majority of 
employees in the unit support the employee organization, it may voluntarily recognize 
the organization as the exclusive collective bargaining representative for all employees 
in the unit by executing Part II of PERC Form 3.  The employee organization will then 
complete Part III of the form and submit it to PERC.  PERC will certify the organization if 
it agrees that the proposed unit of employees is appropriate. 

 
 
Petition for Election 

 
If the employer refuses to recognize the employee organization voluntarily, or if 

the organization does not request voluntary recognition, the organization may ask 
PERC to hold an election within the unit of employees by filing a representation-
certification petition (PERC Form 4).  Such a petition cannot be filed within one year of 
an election or of the effective date of the union’s certification.  If a collective bargaining 
agreement is in effect, a representation-certification petition can only be filed during the 
window period between 150 and 90 days prior to the expiration of the contract.   
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The organization must file PERC Form 4 with signed and dated original 
statements from thirty percent of the employees in the proposed unit showing that they 
want the organization to represent them in collective bargaining.  “Signed” includes a 
signature using the symbol “X,” provided the statement signed with an “X” is witnessed.  
The signatures may be challenged if they are believed to be invalid.  They are not, 
however, available for inspection by the parties.  PERC Form 4 also requires 
information about the petitioning employee organization and the bargaining unit the 
organization proposes to represent.  The organization must send a copy of the petition, 
but not the signed statements of employees, to the employer.  Any other employee 
organization may ask to take part in the election by sending PERC statements signed 
by ten percent of the employees showing they wish for the other organization to 
represent them. 

 
If the employer, the employee organization, and PERC agree that the proposed 

unit of employees is appropriate for purposes of collective bargaining, PERC staff will 
assist the employer and the employee organization in working out the details so that an 
election can be held quickly to determine if a majority of employees desire to be 
represented by the employee organization.  However, if the employer objects to the 
proposed grouping of employees, it may be necessary to hold a hearing to take 
evidence on which job positions should be included within the bargaining unit.  The 
hearing is public and is scheduled by an appointed hearing officer.  PERC will ensure 
that a court reporter is present at the hearing; however, the parties are responsible for 
ordering and paying for a copy of the transcript, should they desire one. 

 
 

Bargaining Unit 
 

At the hearing, the hearing officer will take evidence on whether employees in the 
proposed unit share a community of interest, and whether any other employees have 
the same interests and also should be included in the unit.  In making a recom-
mendation to PERC on these questions, the hearing officer considers: 

 

• How wages and other terms of employment are decided 

• How salary and job classifications are decided 

• The interdependence of jobs and the interchange of employees 

• The desires of employees 

• The history of collective bargaining with the employer 
 

After the hearing, the hearing officer issues a recommended order to the 
Commission for a final decision.  The public employer, employee organization, and all 
employees affected by the decision can file proposed orders or briefs with the hearing 
officer before the recommended order issues.  After the recommended order is issued, 
exceptions or objections to the recommended order can be filed with a supporting brief.  
PERC reviews the recommended order in light of the exceptions and objections and 
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decides which job classifications are to be included in the bargaining unit.  PERC 
cannot, however, consider exceptions to the hearing officer’s findings of fact or 
evidentiary and procedural rulings without first reviewing a complete transcript of the 
evidentiary hearing.  It is the responsibility of a party filing such exceptions to provide 
the Commission with a copy of the transcript. 

 
In deciding which employees will be included in the bargaining unit, PERC 

considers not only the interests of the employees, but also the following: 
 

• The efficiency of government 

• The employer’s interest in not having to negotiate with an unrea-
sonable number of employee organizations 

• The authority of the employer over matters of employment 

• The organizational structure of the employer 

• The possible conflict of interest between employees 

• The likelihood that employees will continue in employment 
 
 

Managerial, Confidential, Supervisory, and Professional Employees 
 

Employees who have substantial independent authority for policy formation, 
personnel administration, budget preparation, or who assist in collective bargaining 
negotiations are excluded from a bargaining unit as managerial employees.  Employees 
who aid or assist a managerial employee by working with confidential information 
concerning the employer’s labor relations functions are excluded from a bargaining unit 
as confidential employees.  Anyone that a party seeks to have designated as manage-
rial or confidential must be given notice prior to the final determination as to their status.  
Employees with significant supervisory duties will be excluded from bargaining units 
containing employees they supervise, but still may be represented in a supervisory unit.  
Professional and nonprofessional employees may be included in the same unit only if 
each group votes for inclusion. 

 
 

Election Procedures 
 
PERC orders that an election be conducted in a bargaining unit upon determining 

that the petitioned-for classifications of employees are appropriate for the purpose of 
collective bargaining.  PERC elections staff consults with all concerned parties in order 
to settle the details of the election.  PERC sends a notice of election, which contains a 
description of the bargaining unit; the date, time, and place of the election; the specific 
date used to decide voter eligibility, and a sample ballot (PERC Form 11).  The 
employer provides a list of all employees eligible to vote.  All bargaining unit members 
are eligible to vote.  The election is conducted by secret ballot, either by mail or on 
location in the presence of observers who represent each party participating in the 
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election.  The eligibility of any voter may be challenged by an observer or the PERC 
elections agent.  The votes are counted in public by the PERC elections agent and 
observers may be present.  In order to be certified as the exclusive collective bargaining 
representative, an employee organization must receive a majority of votes cast. 

 
 
Challenges and Objections 

 
After the election, a petition can be filed objecting to how the election was 

conducted or to actions which may have unfairly influenced the voting.  For example, if 
the number of challenged ballots is enough to affect the results of the election, PERC 
will investigate the challenges to determine whether someone was an eligible voter.  
When one of the parties interfered in the conduct of a fair election, PERC can set aside 
the election and order a rerun election. 

 
When an employee organization is voluntarily recognized by the employer or 

elected by a majority of employees in the bargaining unit, PERC certifies the organiza-
tion as their exclusive bargaining agent.  If the employee organization is not so selected, 
PERC dismisses the case, and there can be no election involving employees in that 
bargaining unit for at least one year. 

 
 

Amendment to Certification 
 
After certification, there sometimes arises a need to amend the certification 

because of a change in the employee organization’s name, a merger with another 
organization, or similar changes that do not fundamentally alter the organization.  An 
amendment to a certification reflecting only a name change will be allowed if the organi-
zation’s constitution and bylaws were followed.  If the change is more than a change in 
name, PERC must decide whether a question concerning representation is raised.  If 
so, a representation election is necessary before the amendment can be made.  If the 
proposed amendment is more than a name change, but does not raise a question 
concerning representation (such as a merger), then the amendment will be allowed so 
long as the procedures used to bring about the change ensure that the change reflects 
the desires of affected employees.  A certification may also be amended to reflect a 
successor employer of bargaining unit employees. 
 
 
Unit Clarification 

 
It may also be necessary to resolve questions concerning the exact composition 

of an existing bargaining unit.  PERC will clarify a unit by determining whether a 
particular job classification is in the unit when the job classification was created or 
changed after the original certification, if it was included in or omitted from the 
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bargaining unit inadvertently by PERC, or when the employer and employee 
organization agree that clarification is necessary.  PERC Form 20 is used to initiate a 
unit clarification. 
 
 
Revocation of Certification 

 
In a bargaining unit represented by a certified union, employees may ask PERC 

to revoke the certification if they become dissatisfied with their representative.  To do 
so, they must file a petition to PERC (PERC Form 6) with signed and dated statements 
from thirty percent of the bargaining unit members stating that unit employees no longer 
desire to be represented by the union.  A petition to revoke certification cannot be filed 
until at least a year after the original certification date.  The purpose of this requirement 
is to provide the parties with an insulated period within which to try to negotiate an 
agreement.  If a collective bargaining contract is in effect, a petition to revoke 
certification or a petition for certification of a new bargaining agent may only be filed 
during the window period between 150 and 90 days prior to the expiration of the 
contract. 

 
A certified bargaining representative may inform PERC that it is no longer 

interested in continued representation of its bargaining unit by filing a motion to disclaim 
interest.  If no collective bargaining agreement is in effect and if the certified bargaining 
representative has no outstanding debts related to election costs, PERC will revoke the 
bargaining agent’s certification. 
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COLLECTIVE BARGAINING 
 
 

Exclusivity 

The collective bargaining process is based upon the democratic principle of 
majority rule.  When the majority speaks by selecting a collective bargaining agent, they 
give the certified agent the exclusive right and power to represent all employees in the 
bargaining unit.  This statutory right to act as the exclusive bargaining representative 
includes the right to negotiate a collective bargaining agreement and process 
grievances involving disputes over the meaning of the agreement.  The collective 
bargaining agreement determines the wages, hours, and terms and conditions of 
employment of all bargaining unit members, regardless of whether they are also 
members of the union.  Individual employees must negotiate with their employer 
through the certified agent, rather than on an individual basis.  No employee organiza-
tion other than the certified agent can deal with the employer with respect to bargaining 
unit members. 

 
 
Duty of Fair Representation in Negotiations 

 
In collective bargaining negotiations, the certified employee organization has a 

duty to represent all members of the bargaining unit fairly.  This duty of fair representa-
tion also extends to grievance processing.  The certified union is required to give the 
same care and attention to all grievances filed by bargaining unit members, except that 
it does not have to process grievances for employees who are not union members. 

 
 

Dues Checkoff 
 
Upon certification, an employee organization has the immediate right to have its 

dues deducted by the employer from the paychecks of employees who authorize such 
deductions.  An employee can stop dues checkoff at any time by giving notice to the 
organization and the employer.  The cost to the employer of dues deduction may be 
negotiated with the union. 

 
 

Collective Bargaining Negotiations 
 
The purpose of collective bargaining is to provide a means for employees to 

participate, through their chosen representative, in the establishment of their own wages 
and employment conditions.  This goal is reached primarily by means of a collective 
bargaining agreement.  The employer and the organization must negotiate with each 
other to reach a contract.  They must renegotiate the contract at least every three years.  
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The negotiating partners cannot be forced to compromise, but they must make a good 
faith attempt to agree. 

 
 

Ratification of the Bargaining Agreement 
 

When the negotiating representatives have reached a written agreement, they 
sign the agreement and submit it to the public employer and the employees in the 
bargaining unit for ratification.  Both sides must ratify the agreement before it can take 
effect.  The employee organization has to inform all bargaining unit employees of what 
is contained in the proposed agreement.  All unit employees are permitted to cast a vote 
in a secret ballot, regardless of whether they are union members.  The votes are 
counted in public and a majority vote is required for ratification.  If either the employees 
or the employer votes against ratification, the parties must commence further 
negotiations. 
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CONTRACT NEGOTIATION DISPUTES 
 
 

Impasse 

Despite good faith attempts to negotiate a collective bargaining agreement, 
sometimes the public employer and the union cannot agree.  If both parties have 
sincerely negotiated for a reasonable time, either one may advise PERC that they have 
reached an impasse in their negotiations.  PERC then requests the Federal Mediation 
and Conciliation Service to appoint a mediator to assist the parties in resolving the 
impasse. 

 
 

Mediation 
 
A mediator has no authority to force the parties to reach an agreement.  Rather, 

the mediator must use persuasion to help guide the parties toward agreement. 
 
 

Special Magistrate Proceedings 
 

If mediation fails to resolve the dispute, or if either party chooses not to use 
mediation, the parties can request that PERC appoint a special magistrate unless the 
Governor is the employer.  PERC maintains a list of special magistrates chosen 
because of their expertise, training, and neutrality.  The parties can agree upon a 
special magistrate, or they can choose one by striking names off a panel.  Each party 
submits a list of issues at impasse to the special magistrate for consideration. 

 
The special magistrate has the power to issue subpoenas, hold hearings, make 

findings of fact, and recommend a settlement on each contract issue in dispute.  The 
recommended decision on all issues is issued fifteen days after the last hearing is 
concluded. 

 
 

After Special Magistrate Proceedings 
 

Upon issuance of the special magistrate’s recommended decision, the parties 
are required to discuss the decision and accept or reject each recommended item within 
twenty days.  Specific rejected items must be settled by vote of the public employer’s 
legislative body (for example, a board of county commissioners or a school board) 
unless the parties reach agreement before the legislative body meets.  Each negotiating 
party makes recommendations to the legislative body, a public hearing is held, and the 
legislative body then takes the action it thinks is in the best interest of all concerned on 
each issue before it. 
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After this legislative action, a proposed collective bargaining agreement is 

developed containing those issues agreed upon in negotiations and the disputed 
impasse items that were resolved by the public employer’s legislative body.  If this 
proposed agreement is ratified, the matter ends with a collective bargaining agreement.  
If not, the action taken on the disputed impasse issues is implemented and remains in 
effect for the rest of that fiscal year.  On all other issues, the employer and employee 
organization are required to return to negotiations. 
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CONTRACT INTERPRETATION DISPUTES: 
GRIEVANCE PROCEDURES AND ARBITRATION 

 
 

Every collective bargaining agreement must contain a grievance procedure for 
the settlement of disputes involving the interpretation or application of the agreement.  
Most grievance procedures end in final and binding arbitration by a neutral person 
selected by the employer and the bargaining agent.  The grievance procedure remains 
in effect after the contract expires.  This ensures that a method will continue to exist for 
resolving problems that might come up before a new contract is finalized. 

 
As previously mentioned, the certified bargaining agent has the exclusive right to 

represent bargaining unit members in the administration and enforcement of the collec-
tive bargaining agreement.  Generally, no other employee organization may represent 
employees in the processing of a grievance. 

 
 

Duty of Fair Representation in the Grievance Procedure 
 

Just as in negotiating the collective bargaining agreement, the certified 
bargaining agent must represent all bargaining unit members fairly in handling 
grievances.  This duty of fair representation means that, when grievances are presented 
to the certified agent for processing, it must give the same degree of consideration to all 
grievances filed by bargaining unit members.  The certified agent may not act arbitrarily, 
discriminatorily, or in bad faith in handling an employee’s grievance. 

 
This does not mean that a certified agent must take a grievance to arbitration if 

requested to do so by a bargaining unit employee.  The certified agent may fairly repre-
sent an employee by declining to process a grievance if it determines that the grievance 
lacks merit.  Also, the certified agent may settle a grievance before arbitration. 

 
 

Non-members of the Union 
 

There is an exception to the duty to represent all members of the bargaining unit.  
The certified employee organization may refuse to represent a bargaining unit employee 
who is not a member of the organization.  When a bargaining agent determines that it 
will not pursue a non-member’s grievance because of the employee’s non-member 
status, it must inform the employee that his or her non-member status is the reason for 
rejecting the grievance and that the employee may proceed on his or her own.  If a 
certified agent declines to represent an employee with a grievance for this reason, the 
employee may pursue the grievance independently under the terms of the existing 
collective bargaining agreement.  However, if the certified agent offers to represent an 
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employee despite his or her non-member status, the employee cannot bypass the 
bargaining agent. 

 
 

Other Procedures 
 

When a union declines to pursue a grievance because the employee is not a 
member, then an employee can approach his or her employer personally or with a 
lawyer to present that grievance.  The employer may adjust the grievance consistent 
with the terms of the existing collective bargaining agreement; however, the certified 
agent must be given an opportunity to attend any meeting called to resolve the 
grievance.  A career service or civil service employee has the additional option of using 
the existing civil service appeal procedure instead of following the grievance procedure 
in the collective bargaining agreement.  However, both procedures cannot be used; the 
employee must choose one or the other. 
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UNFAIR LABOR PRACTICES 
 
 

An unfair labor practice occurs when the statutory rights of public employees, 
public employers, and employee organizations are violated.  Certain actions may not be 
taken by a public employer or an employee organization or their representatives; 
however, expressing an opinion is not an unfair labor practice as long as there is no 
threat or promise of benefits. 

 
An employer may not threaten to reduce wages and benefits if an employee 

organization is selected by employees as their bargaining agent.  Nor can an employer 
prohibit the distribution of literature during an organizational campaign, except during 
actual work time and in actual work areas.  If employees have selected a certified 
bargaining agent, an employer may not change wages or other conditions of employ-
ment unilaterally, without negotiations. 

 
Unions are also prohibited from committing unfair labor practices.  For example, 

members of an employee organization may not remove literature posted by members of 
a rival employee organization on an all-purpose employees’ bulletin board.  Nor can an 
employee organization fail to be available for negotiations at reasonable times and 
places.  During contract ratification, an employee organization cannot fail to give notice 
of the ratification vote to bargaining unit members just because they are not members of 
the organization.  An employee organization may not strike, prepare for a strike, or 
establish a strike fund. 

 
 

Unfair Labor Practice Charges 
 

Unfair labor practice charges may be filed by an employer, employee, or an 
employee organization on PERC Form 15 (charge against employer) or PERC Form 16 
(charge against employee organization).  The charge must state all the necessary facts 
in detail, and it must be filed with PERC and a copy served on the party charged with 
the violation.  Sworn affidavits and documentary evidence supporting the charge must 
be filed with the charge, but it need not be provided to the party charged.  Such 
supporting evidence will only be made available to the party charged if PERC finds the 
charge sufficient.  In most cases, PERC cannot consider a violation that happened more 
than six months before the charge is filed or that does not sufficiently allege a prima 
facie violation of the appropriate unfair labor practice laws. 
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Unfair Labor Practice Procedures 
 
 PERC’s General Counsel reviews each charge upon filing, taking the facts stated 
as true (unless controverted by documentary evidence), to determine whether the facts 
would be sufficient to establish a violation of law.  If it does not, the General Counsel will 
issue a summary dismissal identifying the deficiencies.  A party receiving a summary 
dismissal may file an amended charge or an appeal with the Commission within twenty 
days of the dismissal.  If a charge is found to be sufficient, PERC notifies everyone 
concerned.  The party charged may then obtain copies of the sworn affidavits and 
documentary evidence supporting the charge, and must answer the charge in detail 
within twenty days.  Once a charge is found sufficient it is assigned to a hearing officer 
to conduct an evidentiary hearing and issue a recommended order.  The recommended 
order must be issued to PERC for a final decision within forty-five days of the hearing.  
Proposed orders and briefs may be filed with the hearing officer before he or she issues 
the recommended order.  After the recommended order is issued, exceptions or 
objections can be filed with PERC before the final decision is rendered.  The 
Commission cannot alter any of the hearing officer’s factual findings without reviewing 
the entire record, including a transcript. 
 

PERC reviews the recommended order, the record of the hearing, and all objec-
tions and briefs received from the parties, and then issues an order deciding whether an 
unfair labor practice was committed.  If an unfair labor practice was not committed, 
PERC dismisses the charge.  If an unfair labor practice is found, PERC orders the 
offending party to cease the practice.  PERC also may order that any positive action 
necessary to remedy the unfair labor practice be taken, including reinstatement and 
payment of back pay. 

 
 

Unfair Labor Practice Remedies 
 
PERC has the authority to order the party who violated the law to pay the 

attorney’s fees of the party whose rights were violated.  PERC will order that attorney’s 
fees be paid when it dismisses a charge if there was no basis for making the charge in 
the first place or if the charging party continued to litigate the case after it became 
apparent that the charge lacked merit.  If necessary, PERC can order a special 
proceeding to decide how much back pay is owed to an employee. 

 
 

Unfair Labor Practice Settlement 
 

Sometimes the opposing sides in an unfair labor practice case can work out a 
settlement.  The charge may then be withdrawn, or both sides can ask PERC to issue a 
consent order which states the specific details of their settlement agreement. 
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STRIKES 
 
 

The Florida Constitution states that public employees shall not have the right to 
strike.  “Strike” is defined very broadly to include any concerted conduct that adversely 
affects the services of the public employer or overt preparation for such. 

 
The ban against strikes is enforced in two ways.  First, it is an unfair labor 

practice for an employee organization, or a member, officer, or representative to support 
a strike in any positive way.  An employer, employee, or employee organization may 
use PERC Form 17 to file an unfair labor practice charge against a striking party.  
Second, PERC or a public employer whose employees may be affected by a strike may 
seek an injunction in circuit court.  The court must issue the injunction if a strike is in 
progress or if there is a clear, real, and present danger that a strike is about to begin. 

 
If an injunction is not promptly obeyed, violators can be held in contempt of court.  

Upon a finding of contempt, the court can fine an employee organization $5,000 and 
can fine each officer or representative no less than $50 and no more than $100 for each 
day of the violation.  An employee organization cannot directly or indirectly pay an 
individual employee’s fine. 

 
Both PERC and the circuit courts can award damages caused by a striking 

employee organization to a public employer.  The court can order that dues deductions 
be used to pay the damages.  PERC can take the following actions against a striking 
employee organization: 

 

• Order the organization to stop the strike 

• Suspend or revoke the organization’s certification 

• Revoke the organization’s right to dues deduction 

• Fine the organization $20,000 per day of the strike, or an amount 
equal to the cost of the strike, even if it is more than $20,000 per 
day 
 

The fine is paid to the employer for replacement of services lost.  In deciding the 
amount of damages, PERC and the court consider anything the employer may have 
done to provoke the strike. 
 

PERC can order an employer to terminate any employee who violates the ban on 
strikes or impose lesser penalties.  A terminated employee who knowingly violated the 
law against strikes can work again as a public employee in Florida only if he or she is 
placed on probation for eighteen months at a salary not to exceed that received prior to 
the violation and not to be increased for one year. 
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Some strike situations have resulted in the payment of large fines.  For example, 
in an alleged strike in 1975 affecting approximately 6,000 Broward County teachers, 
PERC secured an injunction and eventually approved a settlement with the two 
employee organizations involved.  One employee organization paid a fine of $40,000, 
lost the right of dues deduction for two months, and had its certification suspended until 
the fine was paid.  The other employee organization paid a fine of $3,500 and was 
ordered not to seek certification for one year after paying the fine. 

 
On another occasion, approximately 170 Hollywood police officers failed to report 

for duty when scheduled for three days in September 1980 shortly after collective 
bargaining negotiations reached impasse.  PERC obtained an injunction against the 
alleged strike and filed a proceeding to enforce strike penalties.  Eventually PERC 
approved a settlement that required the employee organization to pay a fine of $25,000 
and required the police officers to work sixteen hours without pay for each shift for 
which they failed to report for duty, as well as to suffer a five percent reduction in pay for 
one year.  The economic value of the settlement was approximately $180,000.  
Fourteen officers who did not join in the settlement were found to have participated in 
an unlawful strike and were suspended for three months without pay. 

 
In another similar situation, approximately 100 Hollywood fire fighters failed to 

report for duty when scheduled.  Again, PERC obtained an injunction and initiated a 
proceeding to enforce strike penalties.  The case was settled by requiring the employee 
organization to pay the city a fine of $12,500 and by requiring the fire fighters to work 
twenty-four hours without pay for each shift for which they failed to report for duty, as 
well as to suffer a five percent reduction in pay for one year.  The economic value of this 
settlement was approximately $85,000. 
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APPENDIX 
 

PERC FORMS AND INSTRUCTIONS 
 
 
 

Form Number Title or Description 
              
 
PERC Form 1 Application for Registration.  An employee organization seeking to 

register uses this form to apply for a registration license. 
 
PERC Form 2 Employee Organization Annual Financial Statement.  This report is 

filed annually by an employee organization to disclose its financial 
condition and operations for the preceding fiscal year.  In some 
cases, an employee organization filing fiscal disclosure forms with 
the federal government files copies of those forms instead of this 
form. 

 
PERC Form 3 Recognition-Acknowledgment Petition.  In order to be voluntarily 

recognized by a public employer, a registered employee organization 
that has the support of a majority of unit employees submits this form 
to the public employer after executing Part I.  If the public employer 
is satisfied that the petitioning union has majority support and that 
the requested unit is appropriate, it voluntarily recognizes the 
employee organization as the exclusive bargaining representative of 
employees in the unit by executing Part II of the form.  The employee 
organization then executes Part III and files the petition. 

 
PERC Form 4 Representation-Certification Petition.  A registered employee organi-

zation files this petition to request that a secret ballot election be 
conducted to determine if a majority of employees desire the 
organization to be certified as the exclusive bargaining agent of 
employees in an appropriate unit. 

 
PERC Form 5 Notice to Employees (Representation-Certification Case).  Upon the 

filing of a representation-certification petition, the Commission will 
furnish the employer with this notice.  The notice advises employees 
of the filing of the representation-certification petition and generally 
describes the rights of employees. 

 
PERC Form 6 Petition to Revoke Certification.  An employee or group of employees 

files this petition if they seek a secret ballot election to revoke the 
certification of an employee organization. 
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PERC Form 7 Notice to Employees (Revocation of Certification Case).  Upon the 
filing of a petition to revoke certification, the Commission will furnish 
the employer with this notice.  The notice advises employees of the 
filing of the petition to revoke certification and generally describes the 
rights of employees. 

 
PERC Form 10 Notice to Employees (Managerial/Confidential Request).  Upon the 

filing of a managerial or confidential request, the Commission will 
furnish the employer with this notice.  The notice advises employees 
of the filing of the managerial/confidential request and generally 
describes the rights of employees, the legal effect of being 
designated as a managerial or confidential employee, and the 
opportunity for employees to participate in the proceeding. 

 
PERC Form 11 Notice of Election.  When the Commission orders an election to be 

conducted or approves a consent election agreement, it furnishes 
the employer with this notice.  This notice contains the following:  
(1) a description of the bargaining unit(s) involved; (2) the manner in 
which the election will be conducted (date, times and places); (3) the 
specific date used to determine voter eligibility; and (4) a sample 
ballot. 

 
 Note:  In the interest of clarity, a completed sample of this form is 

provided. 
 
PERC Form 12 Proof of Conduct of Election.  This form is signed by election 

observers to certify that the election was conducted in a fair manner. 
 
PERC Form 13 Tally of Ballots.  This form is used to tabulate the results of a collec-

tive bargaining election.  After the ballots have been counted a copy 
of the form is furnished to each of the parties by the Commission. 

 
PERC Form 14 Notice of Negotiations.  A Notice of Negotiations form is submitted 

by either a public employer or a certified bargaining agent any time 
after negotiations begin.  Upon filing of the notice, the Commission 
advises the parties of the availability of a mediator in the area. 

 
PERC Form 15 Charge Against Employer.  This form is filed by a public employee or 

employee organization to charge that a public employer has 
committed an unfair labor practice. 

 
PERC Form 16 Charge Against Union.  This form is filed by a public employee, an 

employee organization, or a public employer to charge that an 
employee organization has committed an unfair labor practice. 
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PERC Form 17 Charge Alleging Unfair Labor Practice - Strike.  This form is used to 
charge that an employee organization or public employees have 
engaged in a strike. 

 
PERC Form 18 Computation of Back Pay.  After a Commission order directing the 

payment of back pay or after enforcement of such an order by a 
court, a petition to initiate back pay proceedings is filed if informal 
efforts to obtain satisfactory payment are unsuccessful. 

 
PERC Form 19 Subpoena (Duces Tecum).  This subpoena is a summons to appear 

and to bring certain documents to the hearing.  It is a party’s 
responsibility to complete and serve subpoenas.  Once completed, 
the subpoena will be issued by the Clerk of the Commission or by a 
hearing officer. 

 
PERC Form 19a Subpoena (Ad Testificandum).  This subpoena is a summons to 

appear and give oral testimony for use at a hearing.  It is a party’s 
responsibility to complete and serve subpoenas.  Once completed, 
the subpoena will be issued by the Clerk of the Commission or by a 
hearing officer. 

 
PERC Form 20 Unit Clarification or Modification Petition.  This form is filed by a 

public employer or employee organization to determine whether 
positions that have been either created or substantially changed after 
a bargaining unit was certified are appropriate for inclusion or 
exclusion.  It may also be used to correct a mistake in a position’s 
unit placement. 

 
PERC Form 24 Agency Prehearing Statement.  This document is required to be filed 

at least twelve days before a career service hearing.  The form asks 
the Agency to list any witnesses to be called at hearing, except 
rebuttal witnesses, and the relevant issues about which each witness 
is expected to testify. 

 
PERC Form 25 Employee Prehearing Statement.  This document is required to be 

filed at least twelve days before a career service hearing.  The form 
asks the Employee to list any witnesses to be called at hearing, 
except rebuttal witnesses, and the relevant issues about which each 
witness is expected to testify.  The Employee is also asked to provide 
a brief statement explaining why the Commission should sustain 
his/her appeal and what relief is sought. 

 
Individuals may request a copy of any of the above-described forms by contacting the 
Commission at (850) 488-8641 or emailing prrequests@perc.myflorida.com.  Most of 

the forms are readily available for download on PERC’s website at 
http://perc.myflorida.com/forms/forms.aspx. 
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STAFF REPORT 

Regular City Commission Meeting 

June 27, 2024 

  

To: Elected Officials 

From: Dale L. Martin, City Manager 

Date: June 21, 2024 

Item Name: Resolution 2024-37, a Resolution by the City of Flagler Beach, Florida, awarding Bid 
No. FB-24-2105 to McMahan Construction in an amount not to exceed $881,760; 
providing for conflict and an effective date. 

Background:  The City Commission awarded this bid at their June 11, 2024 meeting.  After the meeting adjourned, 
the Clerk noted receipt of a letter appealing the bid award from another bidder DB Civil, LLC.  Section 2-312 of the 
Code of Ordinance regulates the bid process and how appeals are to be considered.   

After a review the appeal letter, the bid documents, the Code of Ordinance, the recommendation from the 
Consulting Engineer, and a discussion with the City Attorney, the City Manager stood by the previous 
recommendation to award to McMahan Construction.   The petitioner was notified of the decision and the 
information that was utilized to reach the same.  In light of the appeal and recommendation to award to McMahan 
a resolution is proposed to solidify this award. 

Water and Sewer Infrastructure projects were included in the eligible criteria for funding under the American 
Rescue Plan Act (ARPA).  The City engaged Mead & Hunt to design, permit, provide bidding assistance, 
construction services, and 120 hours of Inspection services.  The bid package was posted to the City’s website and 
listed on Demand Star.  The package was broadcast to 142 companies in the field of well construction. Two 
competitive bids were received and were within 0.2% of each other.   

The City in past projects has worked with both bidders.  McMahan Construction has constructed several of the 
City’s well’s the latest being Well 15.  Staff recommends the Commission award the bid to McMahan based upon 
past experience with the contractor, the quality of work performed, and the level of communication between the 
contractor, engineer and staff exceeded expectations.  

Fiscal Impact:  The City received $1,000,000 in ARPA funding for New Well Planning & Construction. The bid award 
amount is $881,760, the associated generator $66,639 and the Engineering fees are $85,936.  The project totals 
$1,034,335.  This amount is $34, 355 more than the city received the ARPA funding.  $885,000 was included in the 
2022/2023 FY Water Treatment Plant Budget (401-5331-606300) for the well construction, and the funds were 
encumbered. The bids came in 23% higher than projected likely due to increases in material and labor costs.  
Finance will look for monies in the treatment plant budget to cover the shortage and if necessary, submit a budget 
amendment at year end. 

Staff Recommendation: Approve Resolution 2024-37. 

Attachments: Resolution 2024-37, Recommendation of Award from the Consulting Engineer, Bid Tabulation, 
Notice of Intent to award, Legal Ad Affidavit, Section 2-312 of the Code, Letter of Appeal from DB Civil, Response 
letter from the City Manager. 
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RESOLUTION 2024-37 
 

RESOLUTION 2024-37, A RESOLUTION OF THE CITY OF FLAGLER BEACH, 
FLORIDA, AWARDING BID NO. FB-24-2105 TO MCMAHAN 
CONSTRUCTION IN AN AMOUNT NOT TO EXCEED $881,760; PROVIDING 
FOR CONFLICT AND AN EFFECTIVE DATE. 

 

WHEREAS, the City of Flagler Beach operates and maintains a series of wells to provide for municipal water 
service; and, 

 
WHEREAS, the City has been developing additional well sites to increase capacity, accommodate demand, 
and protect the aquifer water source; and, 

 
WHEREAS, the City has drilled a well (designated Well #16) and is prepared to equip and connect that well 
to the City’s existing facilities; and, 

 

WHEREAS, the City solicited bids through FB-24-2105 to equip and connect Well #16, receiving two bids 
from qualified contractors; and, 

 
WHEREAS, following the initial award of the bid to McMahan Construction Company by the City 
Commission at its June 13 Regular Meeting (based upon the recommendation of consulting engineer Mr. 
David King, Mead & Hunt; Exhibit A), representatives of DB Civil Construction submitted a challenge to 
that award (see Exhibit B), as accorded in the City’s policies and procedures; and, 

 
WHEREAS, the City Manager has reviewed and responded to the challenge, indicating that the challenge 
was rejected (see Exhibit C) due to irregularities within the original DB Civil Construction; 

 
NOW THEREFORE BE IT RESOLVED BY THE CITY COMMISSION OF THE CITY OF FLAGLER BEACH, AS 
FOLLOWS: 

 
SECTION 1. The City of Flagler Beach City Commission re-affirms the June 13, 2024 award for Bid No. FB- 
24-2105 to McMahan Construction in an amount not to exceed $881,760. 

 

SECTION 2. All resolutions or parts of resolutions in conflict herewith be and the same are hereby 
repealed. 

 

SECTION 3. This Resolution shall become effective immediately upon passage as provided by law. 
 

PASSED AND ADOPTED THIS ______ DAY OF JUNE, 2024. 
 

 

 
ATTEST: 
 

CITY OF FLAGLER BEACH, FLORIDA 
CITY COMMISSION 

 

 
 

Patti King, Mayor 
 
 

Penny Overstreet, City Clerk 
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4475 US 1 S Ste 707 

St. Augustine, FL. 32086 

(386) 256-7460 

 

 

 

 

City of Flagler Beach               June 13,2024 

105 S. 2nd Street 

Flagler Beach, Florida 32136 

Attn: Penny Overstreet, City Clerk 

 

Re: Notice of Bid Protest - FB-24-2105 for Potable Water Well #16 

 

Please be advised that DB Civil Construction, LLC hereby submits a formal bid protest on the above 

referenced project in accordance with the Code or Ordinances for the City of Flagler Beach, Chapter 2, 

Article IX, Division3, Sec. 2-13 Bid Challenge.  Our protest is based on the following: 

 

• DB Civil Construction was the lowest. 

• DB Civil Construction meets all requirements as stated in the request for bid. 

• DB Civil Construction was not properly notified of the intent to award.  On June 13, 2024, we 

were sent a copy of the recommended award memo dated June 8, 2024. 

• DB Civil Construction has successfully completed all previous city projects on time and met all 

contractual requirements. 

• Per the wording in the engineers review it is obvious that city personnel made their preferences 

known to the engineer based on the comment ‘City prefers to award the bid to McMahan 

Construction Company Inc.’ this is a clear violation of the city’s Competitive Bidding Ordinance. 

• The engineers review states ‘We have reviewed the two bidders’ bid document packages and 

found them both substantially complete.’ 

• DB Civil Construction did not list any subcontractors and listed TBD.  At the time of bid we had 

not chosen any subcontractors if any.  We are aware that subcontractors, if used, must be 

acceptable to the city.  This is a minor irregularity and per the city ordinance it can be waved. 

• DB Civil Construction inadvertently missed signing the Certificate of Corporation form, however 

several other required forms were signed.  This is a minor irregularity and per the city ordinance it 

can be waved. 

 

In closing we respectably request that the intent to award be revised to DB Civil Construction. 

 

Regards, 

 

 

  Dalton Baylor 

  President/Owner 
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Mr. Dale L. Martin, City Manager; dmartin@cityofflaglerbeach; mobile (904) 557-5047 
 

City of Flagler Beach 
P.O. Box 70 ● 105 South Second Street  

Flagler Beach, Florida 32136 
Phone (386) 517-2000 

 
 

June 21, 2024 
 
 
Mr. Dalton Baylor 
President, DB Civil Construction 
4475 US 1 S Ste 707 
St. Augustine FL 32086 
 
 
Dear Mr. Baylor: 

I have received and reviewed the June 13, 2024 correspondence from you indicating your formal protest 
for the City of Flagler Beach’s award for Contract FB-24-2105 (Potable Water Well #16). The City 
Commission, at its June 13, 2024 City Commission Regular Meeting awarded Contract FB-24-2105 to 
McMahan Construction Company, Inc. in the amount of $881,760.00. Your subsequent protest is in 
accordance with City of Flagler Beach Municipal Code Division 3 (Competitive Bidding), Section 2-311 
(Invitation to bid and/or request for proposals) and Section 2-312 (Bid challenge). 

Although the proposal from DB Civil Construction was, as noted, lower than the proposal from 
McMahan Construction Company, Inc ($879,835 v $881,760), I have determined that the award to 
McMahan Construction Company, Inc. is in the best interest of the City of Flagler Beach. 

The City does have a recent experience of water well work with McMahan Construction Company, with 
that contractor completing work on City Well #15. Additionally, with such closeness of the two proposals, 
what may be otherwise considered as minor irregularities become magnified: as admitted in your bid 
protest, two such irregularities are noted. Although such irregularities, again, as noted in the protest, can 
be waived, it is at the City’s sole discretion to “waive irregularities, reject any and all proposals, request 
the item to be rebid, or to negotiate separately with vendors” (Sec. 2-311 [14]). Again, given the $1,925 
difference between the two proposals (a difference of 0.002% of the awarded bid amount), the cited 
irregularities are substantial enough to not warrant waiving by the City of Flagler Beach. 

The City Commission is scheduled to meet again on June 27, 2024, at 5:30 PM, at City Hall (105 S. 2nd 
Street, Flagler Beach). If interested, you have the opportunity to appeal my decision to the City 
Commission at that time. 

 
Sincerely, 

 
Dale L. Martin 
City Manager   
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Mead & Hunt | 4401 Eastport Parkway, Port Orange, FL, 32127 | 386-761-6810 | meadhunt.com 

May 31, 2024,     

 

 

Jim Ramer          Email:  jramer@cityofflaglerbeach.com 

WTP Supervisor 

City of Flagler Beach 

105 South 2nd Street 

Flagler Beach, FL 32136 

 

 

RE:  POTABLE WATER WELL #16 

 BID NO. FB-24-2105 

 

 

Dear Mr. Ramer, 

 

The City received two (2) bids on the above referenced project on May 28, 2024.  See attached bid 

tabulation. The project includes equipping the previously drilled well, improving the well site and access 

road, and constructing the connecting pipeline to existing facilities along with replacing/upsizing the existing 

raw water main from the Grand Landings Phase 5 development to Well #14.  The work also includes the 

installation of a diesel generator that the City has pre-purchased. 

 

We have reviewed the two bidders’ bid document packages and found them both substantially complete. 

DB Civil did not name their proposed subcontractors and instead listed ‘TBD’ on Attachment N of the bid 

forms. DB Civil also did not fully complete Article 9 – Bid Submittal of the Invitation to Bid and Attachment 

A, Certificate of Corporation and Article 1 of the bid forms.  Both contractors have active State of Florida 

Contractor’s licenses in good standing with no active complaints. As the two bid amounts were within 0.2% 

of each other, the bid amounts appear fair. The received bids were approximately 23% higher than our 

estimated construction cost; most likely due to market increases in materials and labor costs.   

 

We understand the City has had past experience with both contractors and that the City prefers to award 

the bid to McMahan Construction Company Inc. The Advertisement for Bid states: “The City reserves the 

right to reject any and all bids,…, as may be in the best interest of the City.”  Also, Article 19 – Evaluation 

of Bids and Award of Contract of the Instructions to Bidders states: “…Owner will consider the qualifications 

of the Bidder...” to determine if “…Bidder is responsible…” We suggest the City confirm the intent to award 

the bid to McMahan in accordance with these bid documents and City purchasing policies. Upon such, we 

recommend that the City award this bid/project to McMahan in the amount of $881,760.00. 
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Jim Ramer 

May 31, 2024 

Page 2 

Mead & Hunt | 4401 Eastport Parkway, Port Orange, FL, 32127 | 386-761-6810 | meadhunt.com 

Do not hesitate to contact the office if you have questions or need any further information regarding this bid 

review and recommendation. 

 

Sincerely, 

 

David King, P.E. 

Vice President 

 

cc: Penny Overstreet 

 

DAK:bf 

 

Attachment: Bid Tabulation 
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105 S. 2nd Street 
Flagler Beach, Florida 32136 

386-517-2000
www.cityofflaglerbeach.com 

MEMO 

DATE: 
TO: 

FROM:  

June 08, 2024
Bid Package Holders City of Flagler Beach Bid No. FB-24-2105 Potable Water Well 
#16 
Penny Overstreet, City Clerk 

SUBJECT: Recommendation to award Bid - Memo containing the recommendation of award for 
the Potable Water Well No. 16, Bid No. FB-24-2105

The advertisement for the Invitation to Bid on the above referenced project ran as a legal ad 
one time in a newspaper of general circulation, the Daytona Beach News Journal, on Friday, April 
19, 2024, as well as on the City’s web-site, and listed on Demand Star a privately held company 
that provides online procurement and purchasing services for government agencies.  The 
number of vendors the bid package was directed to was 142, of those recipients two (2) 
responded with bids.  After a review by Staff, and our consulting engineers of the respondents 
bid packages and supporting documents, staff recommends the City Commission award the Base 
Bid to McMahan Construction Co., Inc., the most responsive bidder in the amount of 
$881,760. 
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Secs. 2-305—2-310. Reserved. 

DIVISION 3. COMPETITIVE BIDDING 

Sec. 2-311. Invitation to bid and/or request for proposals. 

For the purposes of this section the word bid and proposal will be considered the same.  

(1) All bids must be advertised a minimum of one (1) time in a newspaper of general circulation at least 
fourteen (14) days prior to the bid opening unless the department head can document that all 
potential bidders have been given a copy of the bid package.  

(2) The advertisement shall include a brief description of the goods and/or services desired, where a copy 
of the bid package may be obtained, and the time and place for the bid opening.  

(3) The bid package shall contain the time and place for the bid opening, general conditions required of all 
vendors, some background on the project, a bid bond, a performance bond for all contracts where the 
bid may be in excess of fifty thousand dollars ($50,000.00), and the specifications for the product 
and/or services desired.  

(4) The use of brand names in a bid is permitted, but only for the purposes of establishing a standard. 
Brand names shall not be used as a way of limiting or restricting competition.  

(5) Any time constraints on a project must be identified within the bid package. Inability to meet the time 
constraints may be sufficient reason for a bid to be rejected.  

(6) All bids received after the time designated shall be returned unopened.  

(7) Prebid conferences may be held if needed. Attendance at a prebid conference can be but does not 
have to be mandatory. Notice of a prebid conference must be included in the newspaper 
advertisement and the bid package.  

(8) Every bid package shall contain a hold harmless provision whereby the contractor, to the fullest extent 
permitted by law, shall at all times indemnify, defend and hold the city harmless from and against any 
and all liability, loss, claim, suit, damage, charge or expense which the city may suffer, sustain, incur or 
in any way be subjected to, on account of death of or injury to any person whomsoever and damage to 
or loss of or destruction of any property whatsoever, arising from, or in any way connected with the 
construction project.  

(9) Prior to any work beginning the contractor must provide to the city a certificate of insurance for 
commercial liability insurance naming the city as an additionally insured in an amount not less than five 
hundred thousand dollars ($500,000.00), auto liability insurance in an amount not less than five 
hundred thousand dollars ($500,000.00), and workers compensation insurance as required by the State 
of Florida. The amounts of the insurance can be adjusted depending on the job.  

(10) Bid proposals must be opened at the time and place stated in the bid package. There must be at least 
one (1) witness to the opening in addition to the person opening the bid.  

(11) The purpose of the bid opening is only to record the vendors and the bid amounts. No analysis of the 
bids will be performed at the bid opening.  

(12) All bids shall be available for public inspection immediately after the bid opening.  
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(13) All information within a bid shall be considered public information unless the information has been 
clearly marked as proprietary. No proprietary information shall be released without the written 
consent of the bidder except under a court order.  

(14) The city shall always have the right to waive irregularities, reject any and all proposals, request the 
item be rebid, or to negotiate separately with vendors.  

(15) All vendors responding to the bid package shall be notified of the results of the bid prior to city 
commission approval.  

(16) All bid awards shall be to the bidder who has the lowest cost, the most responsive and responsible, and 
which is in the best interest of the city.  

(17) The memo containing the recommended vendor shall contain the date the bid was advertised, the 
number of vendors receiving a bid package, a list of those vendors responding, and a recommendation 
to the city commission as to the most responsive and responsible bidder. This does not have to be the 
lowest bidder. However, if the lowest bidder is not chosen an explanation must be included.  

(Ord. No. 92-9, §§ 1, 2, 5-14-92) 

Sec. 2-312. Bid challenge. 

Any bid may be challenged on the grounds of irregularities in the bid procedure or the evaluation process. 
Notice of intent to challenge must be made to the city clerk within seventy-two (72) hours after receipt of the 
intended recommendation of award. A formal written challenge must be filed within five (5) working days of the 
date the notice of intent was provided. Failure to file in a timely manner will constitute a waiver of the 
proceedings.  

Notice of protest shall contain the name of the bidder, the bidder's address and phone number, the 
solicitation involved, and a brief summary of the basis of the protest.  

The formal written protest shall identify the solicitation involved, a clear statement of the grounds on which 
the protest is based and specifically state the relief the vendor believes himself to be entitled. The challenger must 
mail a copy of the notice of protest to the vendor receiving city staff's recommendation.  

The city manager shall investigate the challenge within ten (10) working days of the formal written protest. 
In the event the challenge is not resolved, the city commission shall be presented the written challenge and the 
administrator's decision on the challenge prior to the award of the bid.  

(Ord. No. 92-9, §§ 1, 2, 5-14-92) 

Sec. 2-313. Local preference. 

(a) Definition of local business. "Local business" as used herein shall mean a business that meets the following 
criteria:  

(1) Has a verifiable fixed office or distribution point and has had, for at least one (1) year prior to bid or 
proposal opening date, a street address, which shall not be interpreted to mean a post office box, in 
the City of Flagler Beach or a political jurisdiction located within Flagler County, Volusia County, 
Putnam County or St. Johns County that has been extended reciprocity pursuant to the terms of this 
section;  

(2) Possesses all business licenses required by law;  
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(3) Has paid, for at least one (1) year prior to bid or proposal opening date, its local business tax to the City 
of Flagler Beach or a jurisdiction located within Flagler County, Volusia County, Putnam County or St. 
Johns County that has been extended reciprocity pursuant to the terms of this section;  

(4) Has a staff comprised of employees and not independent contractors or borrowed or leased 
employees;  

(5) Is not a joint venture or partnership unless all members or partners of the joint venture or partnership 
meet the criteria of (1) through (4) above; and  

(6) Is the principal offeror on the subject proposal.  

(b) Submittal of verification of local business status. A local business desiring to receive the local business 
preference shall submit all information necessary to verify its status as a local business upon submitting any 
bid, response to request for qualifications, letter of interest, or other proposal to the city.  

(c) Local preference in purchasing and contracting. 

(1) In bidding for, or letting contracts for procurement of, supplies, materials, equipment and services as 
described in the purchasing policies of the city, the city commission, or other authorized purchasing 
authority, may give a preference to local businesses in making purchases or awarding contracts in an 
amount not to exceed:  

a. Five (5) percent of the local business' total bid price for procurement activities in amounts less 
than five hundred thousand dollars ($500,000.00); or  

b. Three (3) percent of the local business' total bid price for procurement activities in amounts over 
five hundred thousand dollars ($500,000.00);  

(2) The total bid price shall include not only the base bid price, but also all alterations to that base bid price 
resulting from alternates which were both part of the bid and actually purchased or awarded by the 
city commission or other appropriate authority.  

(3) In the case of requests for proposals or qualification, letters of interest, or other solicitations and 
competitive negotiations and selections in which objective factors are used to evaluate the responses, 
local businesses shall be assigned five (5) percent of the total points of the total evaluation points.  

(d) Exceptions to local preference policy. 

(1) The procurement preference set forth in this section shall not apply to any of the following purchases 
or contracts:  

a. Goods or services provided under a cooperative purchasing agreement or interlocal agreement;  

b. Purchases or contracts which are funded, in whole or in part, by a governmental entity and the 
laws, regulations, or policies governing such funding prohibit application of that preference;  

c. Purchases made or contracts let under emergency or noncompetitive situations, for litigation 
related legal services, or sole source provider contracts;  

d. Any contracts governed by the Consultants' Competitive Negotiations Act; or  

e. Purchases with an estimated cost of five thousand dollars ($5,000.00) or less.  

(2) Application of local preference to a particular purchase, contract, or category of contracts for which the 
city commission is the awarding authority may be waived upon written justification and 
recommendation by the city manager and approval of the city commission.  

(3) The preference established in this section does not prohibit the right of the city commission or other 
purchasing authority to compare quality or fitness for use of supplies, materials, equipment and 
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services proposed for purchase and compare qualifications, character, responsibility and fitness of all 
persons, firms, or corporations submitting bids or proposals.  

(4) The bid preference established in this ordinance does not prohibit the city commission, or other 
authorized purchasing authority, from giving any other preference permitted by law in addition to the 
preference authorized in this section.  

(e) Reciprocity. For purposes of this section, reciprocity shall be extended to any business located within the 
jurisdictional boundaries of any political jurisdiction of Flagler County, Volusia County, Putnam County or St. 
Johns County and such business shall be given the same preference as given to local businesses in the City of 
Flagler Beach if:  

(1) Such business meets the criteria set forth in subsections (a)(1)—(6) above as to the subject political 
jurisdiction; and  

(2) The subject political jurisdiction extends to businesses located in the City of Flagler Beach the same 
preference it extends to businesses located within its own jurisdictional boundaries.  

(f) Application and enforcement of preference policy. 

(1) The local preference policy established in this section shall apply to new contracts and procurements 
solicited after the effective date of this section.  

(2) This section shall be implemented in a fashion consistent with otherwise applicable city purchasing 
policies and procedures.  

(g) Promulgation of rules. 

(1) The city manager is hereby authorized to adopt administrative rules supplemental to the provisions of 
this section as deemed necessary and appropriate to implement the provisions of this section.  

(2) The provisions of this section and the rules adopted by the city manager shall be provided to potential 
bidders, vendors and contractors to the widest extent practicable.  

(Ord. No. 2010-04, § 2, 5-13-10; Ord. No. 2012-01, § 1, 2-9-12) 

Editor's note(s)—Ordinance No. 2010-04, § 6, adopted May 13, 2010 states "this Ordinance shall automatically be 
repealed one year after the effective date unless prior to that time, the Ordinance is reaffirmed by a majority 
vote of the City Commission." On February 10, 2011, the Commission passed a motion to adopt Ordinance 
No. 2010-04 permanently.  

Secs. 2-314—2-389. Reserved. 
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STAFF REPORT 

City Commission Regular Meeting

June 27, 2024 

  

To: City Commission 

From: Dale L. Martin, City Manager 

Date: June 27, 2024 

Item Name: Proposed Resolution 2024-36- Award Bid No. FB-24-1806 for Stop Bar Repainting to 
SnG Pavement Marking Inc. in an amount not to exceed $64,080.00. 

 
Background: Included in this year’s budget is an appropriation for re-painting “Stop Bars” on City streets (including 
many within the Community Redevelopment Area). The advertisement for the Invitation to Bid on the above 
referenced project ran as a legal ad one time in a newspaper of general circulation, the Daytona Beach News 
Journal, on Tuesday, May 28, 2024, as well as on the City’s web site, and Demand Star. The City directed the Bid 
Package to eleven vendors; only one of those recipients one responded with a bid. 
 
Fiscal Impact: The budgeted amount (General Fund, Roads/Bridges Department, Repairs and Maintenance) for 
this project is $69,080. 
 
Staff Recommendation: Staff recommends the City Commission award the Project to SnG Pavement Marking Inc. 
in an amount not to exceed $64,080. 
 
Attachments: Proposed Resolution 2024-36 
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RESOLUTION 2024-36 

A RESOLUTION BY THE CITY OF FLAGLER BEACH, FLORIDA, 
AWARDING THE CONTRACT TO SNG PAVEMENT MARKING INC. FOR 
STOPBARS CITYWIDE; PROVIDING FOR CONFLICT AND PROVIDING AN 
EFFECTIVE DATE HEREOF. 

WHEREAS, The Commission approved Stop Bars to be repainted city-wide in the FY 2023-2024 Budget; 
and, 

WHEREAS, a request for proposals in accordance with City purchasing policies was solicited and one 
sealed bid was received. 

NOW THEREFORE, BE IT RESOLVED BY THE CITY COMMISSION OF THE CITY OF FLAGLER BEACH, 
FLORIDA: 

SECTION 1. The City of Flagler Beach awards the contract for the Stop Bar Project to SNG Pavement 
Marketing Inc. in the amount of $64,080. 

SECTION 2. All Resolutions or parts thereof in conflict herewith be and the same are hereby repealed. 

SECTION 3. This Resolution shall become effective immediately upon passage as provided by law. 

PASSED AND ADOPTED THIS _______ DAY OF JUNE, 2024. 

 

CITY OF FLAGLER BEACH, FLORIDA 
CITY COMMISSION 
 

 

         __________________________________ 
         Patti King, Mayor 
ATTEST:  

      

    
Penny Overstreet, City Clerk      
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Member Name
Bid Number FB-24-1806

Bid NameStap Bar Repainting & CRA Crosswalk Striping & Repainting

9 Planholder(s) found

SupplierName Bid Part A Bid Part B Email Address1 Phone
ConstructConnect content@constructconnect.com 3825 Edwards Rd 8772271680
Dodge Data dodge.docs@construction.com 4300 Beltway Place, Ste 150 4133767032
FEC Seal & Stripe INC office@fecsealandstripe.com 15517 bream rd
Hilltop Securities Inc vickie.hall@hilltopsecurities.com 717 N. Harwood St, Suite 34002149534189
J&H Painting Services Inc. jhpaintingincfl@gmail.com 11840 WINDY FOREST WAY 5619063823
Onvia, Inc. - Content Department sourcingsupport@deltek.com 509 Olive Way, Suite 400 2063739500
Professional Services Group, LLC kwood@psgpiperehab.com 2101 Stratford Drive 3868044678
SnG Pavement Marking Inc. $64,080.00 $27,480.00 Melanie@sngpavementmarking.com1104 nw 50th ave 3523782636
Traffic Control Products of FL, INC estimate@trafficcontrolproducts.org5514 Carmack Rd129 8136218484
PSG Concrete & Excavation nlowden@psgconcrete.com 386-847-4988
Mighty Lion Enterprises

2 Document(s) found for this bid
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STAFF REPORT 

City Commission Regular Meeting 

June 27, 2024 

  

To: City Commission 

From: Dale L. Martin, City Manager 

Date: June 27, 2024 

Item Name: Proposed Resolution 2024-38- Grant of Easements to DC BLOX for the Purpose of 
Undersea Cable Landings. 

 
Background: Over the course of the last year, DC BLOX, an owner operator of multi-tenant data centers 
throughout the southeastern United States, entered into discussions with several Flagler County governments 
about the construction of such a center in Palm Coast. City of Flagler Beach officials were not part of any broader 
conversations among other governments related to the proposed project. 
 
The project calls for easements granted by the City to have undersea cables come ashore in Flagler Beach at two 
locations: N. 11th Street and Veterans Park. From those locations, additional infrastructure will be installed to 
connect to the proposed data center in Palm Coast. DC BLOX officials have prepared a document (attached) to 
provide more information about the company and the project.  
 
Due to general unfamiliarity with a project of this type and scope, a consultant was retained to provide technical 
and financial review and insight to aid the City in its determination on how to proceed. The resulting document 
from the consultant is attached. 
 
Fiscal Impact: The terms and conditions of the proposed easements and cable landings remain to be negotiated 
by the City. 
 
Staff Recommendation: Staff recommends granting the easements associated with the two landing sites upon 
satisfactory negotiation of the terms and conditions of those easements. 
 
Attachments: Proposed Resolution 2024-36 
   Correspondence, “Flagler Beach Community Q&A” (DC BLOX) 
   Correspondence, M. Tammaro to D. Martin (June 21, 2024) 
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RESOLUTION 2024-38 
 

A RESOLUTION BY THE CITY OF FLAGLER BEACH, FLORIDA, APPROVING EASEMENT 
AGREEMENTS BETWEEN THE CITY OF FLAGLER BEACH AND DCB ORCHID TO CONSTRUCT 
INFRASTRUCTURE WITHIN THE CITY OF FLAGLER BEACH AND UTILIZE THE ASSOCIATED 
PROPERTY FOR THE PURPOSES OF LEASING THE INFRASTRUCTURE, PROVIDING FOR 
CONFLICT AND EFFECTIVE DATE. 

 
 
WHEREAS, the DC Blox seeks to secure easements (see Exhibit A, Exhibit B) for the purpose of constructing 
landings for undersea cables; and 
 
WHEREAS, the City retained Mr. Michael Tammaro to assist the City in a technical and financial review of 
the proposed cable landings (see Exhibit C);  
 
NOW THEREFORE BE IT RESOLVED BY THE CITY COMMISSION OF THE CITY OF FLAGLER BEACH: 
  
SECTION 1. The Flagler Beach City Commission hereby grants the desired easements with the following 
terms and conditions: [AS DETERMINED/NEGOTIATED BY THE CITY COMMISSION THROUGH THE CITY 
ATTORNEY]. 
 
SECTION 2. All resolutions or parts of resolutions in conflict herewith be and the same are hereby 
repealed. 
 
SECTION 3. This Resolution shall become effective immediately as provided by law. 
 
PASSED AND ADOPTED THIS 27th DAY OF JUNE, 2024. 
 
 
CITY OF FLAGLER BEACH, FLORIDA  
CITY COMMISSION  

ATTEST:  
______________________________  
Patti King, Mayor 
 
 

_______________________________  
Penny Overstreet, City Clerk 
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                   Law Office of Michael S. Tammaro 
113 Pegasus Drive                        Tel: 561-310-3648 
Jupiter FL 33477                                                                             Email: m.tammaro@mst-law.com 
_____________________________________________________________________________________   
 
 

    June 21, 2024 
 

 
Dale Martin, City Manager 
City of Flagler Beach 
P,O. Box 70 
Flagler Beach, FL 32136 
 
 Re: DC BLOX/request for submarine cable landing easements 
 
Dear Mr. Martin: 
 

DC Blox has requested that the City of Flagler Beach convey utility easements over city 
owned property to permit the installation of telecommunications infrastructure and landing of up 
to eight submarine cable systems. You have requested advice regarding issues involved in a 
submarine cable landing project from the local government’s perspective so that the city can make 
an informed decision regarding the conveyance of easements for such facilities.  I have reviewed 
the plans provided by the requesting parties.  I am pleased to offer my insight and observations 
regarding the requested easements. I have based my input on personal professional experience on 
prior projects in Florida and on sources available to me.   

 
Background 

 
  Currently, over 95% of international communication is carried by submarine fiber optic 
cables linking the continents. Traditionally, a cable system would be proposed and financed by 
large communication carriers such as AT&T or by a consortium of carriers who in turn would sell 
or trade capacity on such systems. In the last several years, individual corporations such as Google 
and Facebook have initiated construction of their own systems, avoiding the need to purchase 
capacity for global operations. Since the 1970’s, dozens of international communications systems 
have been landed in Florida.  Currently, several new systems are in various stages of development. 
The interactive website  www.submarinecablemap.com provides an excellent inventory of existing 
and planned systems.   
 

An initial, basic consideration for an international communications system proposing a 
landing in Florida is securing a landing site.  This is typically accomplished by purchasing 
easements for the necessary landing facilities on oceanfront property at locations that provide 
access to the larger land-based telecommunications infrastructure (“Beach Landing”).  Facilities 
typically located at the Beach Landing include one or more underground vaults where a subsea 
cable will be anchored ( the “Beach Manhole”/ “BMH” ), one or more steel conduits @ 6 inches 
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in diameter installed underground by horizontal directional drilling (“HDD”) extending from the 
BMH to a point 1500-4000 feet offshore, and an “Ocean Ground Bed”/ “OGB” comprised of 
anodes buried underground to provide electrical grounding for each cable system landing at the 
facility.  Once the landing facilities are in place, the shore end of future cables are delivered by 
specialized cable ships, connected to a pully mechanism installed in the seaward end of an 
available conduit and pulled back to the BMH. 

 
From the BMH, buried conduits of various sizes will be installed, typically in public road 

rights of way, from the BMH to a cable landing station (“CLS”).  These facilities and the fiber 
optic cables installed within are called the “fronthaul”. The CLS is a building housing 
communications equipment where the submarine cable is integrated into the terrestrial network. 
The CLS’s are typically built by the international communications system to service the system 
being landed and potentially other systems landed at the Beach Landing site. Increasingly, these 
CLS’s are being built and promoted as “Data Centers” that perform higher levels of function than 
the traditional CLS. 

 
DCBlox Proposal 

 
 DC Blox has proposed a Data Center to be constructed in the City of Palm Coast. It has 

requested that the City of Flagler Beach convey easements at two separate locations to enable 
construction of Beach Landing sites with a combined eight conduits, four at each location, and the 
supporting facilities described above. The eight conduits proposed would allow the landing of up 
to eight international or domestic submarine communication systems. This is consistent with 
historical practice in Florida, where the initial telecommunications system proposing a landing 
installs additional conduits beyond the conduit needed for the proposed system. The additional 
conduits are reserved either for the landing party’s own future use or for conveyance. These 
additional existing conduits have become sought after and valuable commodities.  The purchase 
of an existing conduit by a proposed communications project eliminates the need for feasibility 
studies, site acquisition, land use approvals, state and federal permitting and construction of a 
landing facility, a time consuming, expensive and potentially risky process. The owner of such 
surplus conduits can also market access to an existing CLS, Data Center or Internet Access Point 
(“IAP”).  Although difficult to assess precisely because of the multiple variables involved, based 
on available information regarding conveyances occurring in California and Florida, the willing 
buyer/seller value appears to be between $2.5 million to $5.5 million per installed conduit.  

 
The eight offshore conduits are proposed to be installed by horizontal directional drilling 

(“HDD”).  This process can be expected to take approximately thirty days to complete at each 
proposed site. The proposed facilities at the Beach Landing sites are typical. The fronthaul 
proposed by DC Blox consists of two separate routes through the City of Flagler Beach from the 
Beach Manholes to the proposed Data Center. The north fronthaul is @12,190’ long. It consists of 
four six-inch HDPE ducts to be buried in the ROW. The south fronthaul is @8,560’ long, in the 
same configuration.  Both fronthaul routes include installation of precast concrete manholes 
measuring 6’H x 5’W x 7’L every 800’ along the fronthaul routes. 
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Policy Considerations 
 

The decision to convey easements over public property for construction and operation of 
international communications infrastructure is of course discretionary. Once easements are 
conveyed, the city’s use of the property subject to the easements is limited; the city could not 
interfere with the uses granted by the easements. On past projects, where use of public property 
has been proposed, local government staff and governing commissions /councils have expressed 
the following concerns: 
 

1. Encumbrance of valuable beachfront property with little perceived public benefit.  
 

2. Inconvenience to city residents from noise and vibration during HDD operations, 
particularly at night.  
 

3. Inconvenience to residents from trenching/HDD work in rights of way from fronthaul 
construction. Any required road or lane closures are typically a matter of particular 
concern, 
 

4. Staff and elected officials being burdened fielding complaints and concerns of residents 
regarding construction activity, both at the Beach Landing site and along the fronthaul 
route.   
 

5. The permanent nature of the conveyances, preferring limited term easements or leases. 
 

6. Potential damage to existing utility infrastructure such as water, gas and sewer facilities.  
 

7. Construction timing relative to turtle nesting and the busy winter residential season.  
 

8. Adequacy of compensation, including a desire for recurring revenue in lieu of or in addition 
to a single payment. 

 
 
  While the concerns expressed above can usually be adequately addressed by an entity 
requesting to purchase temporary construction and permanent utility easements, some local 
governments are simply declining to convey easements because of these concerns. Recent 
examples include the Town of Palm Beach declining to consider an AT&T request for landing a 
new system at an existing landing site, citing inconvenience to residents from fronthaul work and 
Lee County declining the request of a proposed international system to purchase easements to 
install two conduits, citing the “inherent value of the subject park/beach property.” Additionally, 
while negotiations have not terminated, the City of Naples has not yet agreed to convey easements 
requested by the CSN-1 international communications system, notwithstanding a generous offer 
of compensation, discussed further in the next section.  
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     Compensation  
 

Early telecommunication systems were able to negotiate landing easements in Florida with 
little or no monetary compensation, reflecting the view that telecommunications infrastructure was 
a public utility similar to telephone service.  However, beginning in 1998 or so, local governments 
in Florida began seeking monetary and other compensation. The State of Florida also began 
seeking “fair compensation” for the easements required over sovereign lands.  In recent times, the 
cell tower experience has colored the view of many local governments, which now increasingly 
view the matter as a purely business proposition.  

 
The following examples of paid or proposed compensation are provided. Unless noted, all 

examples are a matter of public record.  
 

1. City of Hollywood. 1998. Compensation paid by AT&T to the City of Hollywood was 
provided in the form of public improvements, including building several miles of sidewalks 
and providing the city with its own dedicated terrestrial conduit @ ten miles in length.  
Estimated dollar value in 1998 was $400,000 to $600,000. This information is based on 
personal knowledge, as I represented AT&T.    

 
2. City of Boca Raton. 2000. Compensation paid by Tyco Electronics Submarine Systems 

included an initial payment of $500,000 and annual payment of $185,000 , CPI adjusted. 
The easement agreement reflecting this compensation is attached.  
 

3. City of Sunny Isles. 2007.  Compensation paid to a private party of $950,000 by 
developers of the ARCOS telecommunications system for temporary construction and 
permanent easements for three conduits. This information is based on personal knowledge, 
as I represented the developers. The compensation is not public record.  However, the 
amount can be calculated from the documentary stamp fee required for recording the 
easement.  
 

4. City of Naples. 2023. As noted above, the City of Naples is considering a request by the 
developers of the CSN-1 cable system. Initially, $500,000 was offered as compensation for 
two conduits and associated landing facilities.  In response to staff requesting recurring 
revenue, the proposal was revised to add two more conduits, with compensation of 
$500,000 for the initial installation of the CSN-1 cable and $500,000 for each additional 
cable landed at the facility. The City Council considered the request at a public meeting, 
agreeing to consider the request, but raised all the concerns noted above.  The City Council 
further indicated that the asements would be limited to twenty-five years, with renewal 
options, and advised that increased compensation would need to be offered.  
 

5. City of Boca Raton. 2024. Telxius, a developer of international subsea systems and data 
centers, is currently negotiating with the City of Boca Raton for easements in Spanish River 
Park to allow the installation of three conduits and the landing of the AMX-2 
communications system. I am attempting to determine the amount of compensation being 
offered, and will update this report when available.  The matter has not been heard yet by 
the City Commission.  
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6. Bonita Springs. 2024.  The developer of the CSN-1 system is negotiating the purchase of 

temporary construction and permanent utility easements from private parties to permit the 
landing of that system. Two conduits are proposed.  I am not at liberty at this time to 
publicly disclose the compensation being discussed.     
 

7. State easement fees. States issuing easements or leases allowing use of state lands assess 
fees for issued easements or leases. The State of Florida requires a one-time payment for 
easements of twenty-five years duration.  At current rates, each conduit and associated 
cable would be assessed @ $150,000. The State of California State Lands Commission 
assesses lease fees of @ $120,000 per year, per conduit/cable.  
 

I offer these examples as information only and not as suggested compensation. Compensation 
in any instance is a market-driven matter, reflecting what a willing buyer and seller agree upon.  

 
I hope the insights offered are helpful as negotiations with the requesting parties progress. I 

am available to discuss any questions with individual commissioners if desired.  
 
Should you need anything further, please let me know.  

 
 
 
 Sincerely, 
        
  
 __________________________ 
 Michael S. Tammaro 
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 1 
4879-1476-3164 

THIS INSTRUMENT PREPARED BY 

AND SHOULD BE RETURNED TO:  
 

Jo O. Thacker, Esq.  

Nelson Mullins Riley & Scarborough LLP 

390 North Orange Avenue, Suite 1400 

Orlando, FL 32801 

 

EASEMENT AGREEMENT 

 

THIS EASEMENT AGREEMENT (this “Agreement”) is made and entered into as of 

the ____ day of _____________, 2024, by and between the CITY OF FLAGLER BEACH, 

FLORIDA, a municipal corporation of the State of Florida  (the “Grantor”), and DCB Orchid, 

LLC, a Delaware limited liability company (the “Grantee”) (Grantor and Grantee are sometimes 

together referred to herein as the “parties”, and separately as the “party”). 

W I T N E S S E T H: 

WHEREAS, the Grantor is the owner of that certain real property located in Flagler 

County, Florida, Parcel ID #01-12-31-1100-00150-0060, as more particularly described in Exhibit 

“A” attached hereto and incorporated herein by this reference (“Grantor Property”); and  

WHEREAS, Grantee is the developer of that certain project to be a multi-tenant and multi-

cable subsea cable landing station (“CLS”) located within the City of Palm Coast and intends to 

construct a subsea cable landing infrastructure (“Outfall”), consisting of ocean ground beds, bored 

underground conduits and infrastructure within the City of Flagler Beach (the “Project”), utilizing 

the Property for the purposes of leasing its conduits and associated infrastructure, either by a 

Commercial Lease or Indefeasible Right of Use (“IRU”), as Grantee in its sole judgment, may 

deem necessary or appropriate for the provision of services; and 

WHEREAS, Grantor desires to grant Grantee, and Grantee desires to obtain from Grantor, 

certain temporary and exclusive permanent easements on and over the Property, subject to the 

terms and conditions of this Agreement, for purposes of surveying, developing, constructing, 

installing, placing, reconstructing, replacing, altering, monitoring, maintaining, repairing, and 

operating a subsea cable landing site required for the Project.   

NOW, THEREFORE, for and in consideration of Ten and 00/100 Dollars 

($10.00) in hand paid by the parties, the mutual covenants, promises, terms and conditions set forth 

herein, and for other good and valuable consideration, the receipt and sufficiency of which are 

hereby acknowledged, the parties hereto agree as follows: 

 

1. Recitals.  The above recitals are true and correct, form a material part of this 

Agreement and are incorporated herein by reference. 
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2. Grant of Easements.  Subject to the terms, conditions, and limitations set forth 

herein, the Grantor hereby grants and conveys to Grantee, its successors and assigns, the following 

easements: 

a. Permanent Easement. An exclusive, perpetual,  transferable and 

assignable easement (the “Easement”) upon, over, under, within, through and across, and right to 

use, those certain portions of Grantor’s Property being more particularly shown in Exhibit “B” (the 

“Easement Area”), for the purposes of (i) providing pipes, lines, systems, facilities and related 

equipment, and upgrades for the delivery of the fiber optic infrastructure and service to Grantee’s 

CLS to be a landing station for optical communication cables as part of the Project and (ii) 

providing power to the cables to regenerate the optical signal including without limitation: the 

right of Grantee, its successors, assigns, contractors, subcontractors, agents and permittees to lay, 

construct, locate, install, use, operate, maintain, inspect, repair, tie into, connect to, relocate and 

replace such fiber optic service cables, lines, systems, metering and regulating stations and 

facilities with necessary valves, meters, fittings, service lines, controls, devices, equipment and 

other usual appurtenances and improvements (collectively, “Improvements”) upon, over, under, 

within, through and across the Easement Area as are customary and reasonably necessary for the 

purpose of delivering such Improvements to Grantee’s CLS which might now or hereafter be 

installed within the Easement Area by Grantee, those using the Easement Area or any other 

Persons.  Nothing herein shall be construed to limit Grantor or the public’s use of the surface area 

of the Property.  The Parties acknowledge and agree that, as of the Effective Date, the surface area 

of the Property is currently used for public parking. The Easement and use thereof shall not impede 

or impair the public’s use or Grantor’s normal use of the Property. Grantee shall have the on-going 

right to construct Improvements which may impact Grantor’s temporary use of the Property. The 

Easement shall remain in full force and effect until six (6) months after the Project ceases 

operations by written notice from Grantee to Grantor.  

 

3. Payment for Easement.  As compensation for the Easements and interests granted 

in this Agreement, Grantee shall pay Grantor, within ninety (90) days after  a customer receives 

an FCC landing license for a cable terminating in the Easement, $100,000 per cable (the “Cable 

Payment”) that is permitted to run through the Improvements located on the Property and to be 

installed during the term of the Agreement.  

 

4. Construction Easement Specific Terms and Conditions.  

 

a. Permits.  Before commencing any construction or installation, Grantee shall 

obtain all required permits for the construction, installation, use, and operation of the 

Improvements.  Grantee shall furnish detailed plans of the work and other information required by 

Grantor, and shall pay all required fees prior to issuance of said permits in accordance with the 

rates in effect at the time of the payment.  Grantee shall comply with all terms and conditions of 

said permits.  Nothing herein shall be construed as a waiver or agreement to alter Grantor’s 

municipal approval processes undertaken in Grantor’s capacity as a municipality.   
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b. Requirements.  No construction or installation of the Improvements may 

commence until all required bonds, letters of credit, certificates of insurance, and other instruments 

required by this Agreement have been filed with, accepted, and approved by Grantor, which 

acceptance and approval shall not be unreasonably delayed, conditioned, or withheld. 

 

c. Barricades and Signs.  During the course of construction on the Property, 

Grantee shall cause suitable barricades, warning signs, signals, and other measures to be erected, 

placed, and used to safeguard members of the general public, to adequately give notice, protection 

and warning of the existence of the actual conditions present so as to  prevent injury or damage to 

any Person, vehicle, or property by reason of the construction work being conducted on the 

Property, and shall comply with all federal, state, and local laws and regulations.   

 

d. Restoration.   

 

i. Grantee shall not open, disturb, or obstruct any more of the Property 

than is reasonably necessary and shall not allow any portion of the Property so disturbed or 

obstructed by it to remain open, disturbed, or obstructed for a longer period of time than shall be 

reasonably necessary.  After the construction and installation of any portion the Improvements is 

completed, Grantee shall, at its cost, repair and return the Property to a condition to a minimum 

of the same or similar condition existing before the start of the construction and installation.   

Grantee shall be responsible for any damage to street pavements, existing utilities, curbs, gutters, 

sand dunes, vegetation, landscaping, grounds, walkways, sidewalks and any other structures or 

improvements on the Property due to Grantee’s construction and installation of the Improvements 

(the “Damaged Property”), and shall repair, replace, and restore in-kind, the said Damaged 

Property at its sole expense within thirty (30) days after the construction and installation is 

completed, subject to extension as provided in the Agreement .  If Grantee fails to repair, replace, 

and restore said Damaged Property to the reasonable satisfaction of Grantor, after thirty (30) days’ 

written notice given by Grantor to Grantee, Grantor may cause such necessary repairs to be made. 

All out-of-pocket costs incurred by Grantor, as well as reasonable, direct charges for Grantor’s 

employee labor and use of Grantor’s equipment, shall be charged against Grantee and payable 

within ten (10) business days or may be collected by exercising the right to draw on letters of 

credit.  Grantor may collect such costs, and any expenses and reasonable attorney fees incurred 

in collecting such costs, as debts owed to Grantor, by bringing action in any court of competent 

jurisdiction or in any manner allowed by law.   

 

ii. If weather or other conditions do not permit the complete restoration 

required by this Agreement, Grantee shall temporarily restore the Damaged Property to the 

reasonable satisfaction of Grantor.  Such temporary restoration shall be at Grantee’s sole expense 

and Grantee shall promptly undertake and complete the required permanent restoration when the 

weather or other conditions no longer prevent such permanent restoration. 
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5. Easement Locations.   

 

a. As-Built Plans. Grantee shall maintain and regularly update an accurate 

map of Grantee’s Improvements.  Within one-hundred eighty (180) days after completion of the 

construction and installation of the Improvements, Grantee shall provide Grantor with "as-built" 

drawings and an accurate map or maps showing the location of the Improvements, and any other 

facilities requested by Grantor to be included on the maps.  Such as-built drawings and maps shall 

be drawn to scale, and shall include a digitized map(s) in both printed and electronic form readable 

by the current version of Auto CAD.  Grantee shall supply and specify the location of all of its 

underground facilities by depth, line, grade and proximity to other facilities. Grantee shall, upon 

request, provide updated maps annually, or when any change in the location of any of the 

Improvements has occurred.  If no changes have occurred since the last update provided by 

Grantee, an update shall not be required.   

 

b. Repair, Maintenance and Additional Installations.   

i. Grantee shall construct, install, and maintain the Improvements in a 

good and safe manner, and in a manner that complies with all applicable federal, state, and local 

requirements, laws, ordinances, and regulations.  Grantee shall at all times employ a standard of 

care consistent with good commercial practices and shall use industry standard methods and 

devices for preventing failure or accidents which are likely to cause damages, injuries, or 

nuisances to the public. Grantee acknowledges and agrees it is responsible for the work of all its 

subcontractors or others performing work on Grantee’s behalf. 

 

ii. In the event of an unexpected repair or emergency, Grantee may 

commence such repair and emergency response work as required under the circumstances, 

provided Grantee shall notify Grantor before commencing such repair or emergency work.  

Grantee shall perform the unexpected or emergency repair in the manner that causes the least 

interference with the use of the surface of the Property by Grantor or the public. Such unexpected 

or emergency repairs shall be completed and the site returned to its former condition in 

accordance with the Agreement, in a commercially reasonable manner.   

 

iii. Grantee shall have the right to post signs at the Property to safeguard 

members of the general public, and prevent injury or damage to any Person, vehicle or other 

property by reason of the presence of the Improvements under the surface of the Property, 

including, but not limited to, signs specifying a maximum capacity or weight. Such signage must 

comply with the requirements of the City of Flagler Beach Code, including the requirements for 

approval of the same. 

 

iv. If Subsea cables are not installed in some of the conduits during the 

term of the Construction Easement, Grantee may install Subsea cables in the empty conduits 

during the term of this Agreement.    
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1. Grantee shall provide Grantor with a schedule of its 

proposed installation activities before commencing any such activities. 

 

2. Grantee shall communicate with Grantor to coordinate such 

installation, repair, or maintenance. 

 

3. All installation, maintenance, and repair locations, activities, 

and schedules shall be coordinated with Grantor’s designee to minimize public inconvenience, 

disruption, or damages.  Grantee shall submit a written installation, repair, or maintenance 

schedule at least thirty (30) working days before commencing any such activities.  Said schedule 

shall identify the portions of the surface of the Property that will be disturbed or that will need to 

be used in connection with the installation.  Grantee shall further notify Grantor not less than five 

(5) working days in advance of such installation, maintenance, or repair.  Grantee shall comply 

with all applicable provisions set forth in in the Agreement regarding barricades and signage, 

regarding repair and restoration of the Property after construction, installation, maintenance, or 

repair work.  

 

v. Grantor and its agents, assigns, and successors agree that the 

Grantee shall not be liable for any maintenance work whatsoever to the surface of the Easement 

Areas except for any manhole covers installed, any damage or changes to the surface caused by 

the existence of Grantee’s Improvements, or if the Grantee performs excavation within the 

Easement Areas in order to effectuate maintenance or repair of the Improvements or in order to 

install additional Subsea cables within the Conduits.  All other maintenance of the surface of the 

Easement Areas shall be done by the Grantor or its designee, and the Grantee shall have no duty 

or liability to perform any routine maintenance work to the surface of the Easement Areas other 

than that work which arises out of maintaining, repairing, or installing the Improvements. 

 

c. Improvements Before and After Termination.   

 

i. Any and all Improvements installed on the Property by Grantee at 

any time during the term of any of the Easements granted in this Agreement shall, until the 

termination or expiration of the Easement, , be and remain the property solely of Grantee or its 

successors or assigns.  Grantor may not, and may not permit any other Person to, access, and use 

or damage any of the Improvements or Easement.  Notwithstanding the foregoing, it shall be the 

responsibility of Grantee to ensure any manhole covers are securely locked at all times.  

 

ii. Upon the termination or expiration of the Easement,  at the option 

of Grantor, Grantee shall remove the Improvements as directed by Grantor.  Any Improvements 

left in place shall become the property of Grantor.  If Grantor directs Grantee to remove all or 

part of the Improvements and Grantee fails to do so within one hundred eighty (180) days after 

the date of written notice by Grantor, then Grantor may cause such Improvements to be removed, 

without further notice. 
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6. Maintenance and Repair of Easement Areas.  Grantee agrees, at Grantee’s sole 

cost and expense, to utilize and control the Easement Area and all improvements constructed or 

installed by or on behalf of Grantee and located on or in the Easement Area for the purposes set 

forth herein during the construction period.  Grantor shall bear the cost of any maintenance or 

repair that is necessitated by the acts or omissions of Grantor and its respective partners, members, 

officers, managers, directors, agents, or employees during the construction period.   Grantee shall 

return Grantor Property to a similar state as the Grantor Property was in prior to the construction.  

Grantor agrees to maintain Grantor’s property thereafter in such a manner as to not disturb or 

interfere with Grantee’s easement rights and Grantor shall be responsible for the repairs and 

maintenance of any structures or improvements within the Easement area.   This shall include not 

placing permanent structures within the Easement area or planting trees/shrubs with extensive root 

systems.   

7.  Insurance.  Grantee shall procure and at all times maintain comprehensive public 

liability and property damage insurance, with companies authorized to do business in the State of 

Florida, against claims for personal injury, death, or property damage occurring upon the Grantor 

Property, including the Easement Areas, arising directly or indirectly out of the use by Grantee of 

the Grantor Property, and/or the exercise by Grantee, of any rights under this Agreement, with 

minimum coverage of $2,000,000.00 in the aggregate and $1,000,000.00 per occurrence and 

worker’s compensation insurance as required by applicable law (and employer’s liability 

insurance). All such insurance policies shall (i) name the Grantor (or the then owner of all or a 

portion of the Grantor Property) as an additional insured, (ii) provide that it cannot be cancelled 

without at least thirty (30) days prior written notice being given to the Grantor, and (iii) be primary, 

and not contributory, as to any insurance coverage maintained by the Grantor. Grantee shall upon 

request provide evidence of such insurance to the Grantor. 

8. Indemnification.  Grantee agrees to indemnify, defend, and hold the Grantor and 

its respective partners, members, officers, managers, directors, agents, and employees 

(collectively, the “Indemnified Parties”) harmless from and against any and all actions, causes of 

action, suits, proceeding, claims, demands, damages, surcharges, liabilities, fines, penalties, 

judgments, costs, and expenses whatsoever (including, without limitation, reasonable paralegal 

and attorneys’ fees at trial and appellate levels) to the extent arising directly or indirectly out of 

the use by Grantee of the Grantor Property, and/or the exercise by Grantee of any rights under this 

Agreement; provided, however, no such indemnification of the Indemnified Parties shall be given 

to the extent the foregoing arises from or is attributable to the sole negligence or willful misconduct 

of any of the Indemnified Parties and no such indemnification shall include indemnification of 

indirect, special, consequential, or punitive damages. 

9. Reservation of Rights.  Grantor reserves for itself and its successors, assigns, 

employees, agent, contractors, tenants, invitees, and licensees, the non-exclusive right to use, pass 

and repass over and upon the Conduit Easement Area. Grantor and its respective successors and 

assigns, further reserves the right to grant other non-exclusive easements with respect to all or a 

portion of the Grantor Property, which are not in conflict with the rights granted hereunder. The 
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Grantee shall exercise its rights under this Agreement with due regard to the rights reserved by the 

Grantor. 

10. Enforcement.  In the event Grantor fails to maintain and repair the Easement Areas 

after thirty (30) days prior notice from the Grantee, then the Grantee shall have the right, but not 

the obligation, to maintain and repair the Easement Areas.  If the Grantee takes such action, then 

the Grantee shall be entitled to reimbursement from the Grantor for the maintenance and repair 

costs incurred by the Grantee.    

11. Further Assurances.  The parties hereto shall execute and deliver, or cause to be 

executed and delivered, such additional or further agreements, or other instruments, as may be 

required to evidence the agreement of the parties herein contained and the transactions 

contemplated hereunder. 

12. Covenants Running with the Land.  This Agreement shall be binding upon and 

inure to the benefit of each party and each party’s respective successors and assigns. This 

Agreement and the easements, rights, benefits, and obligations of the parties under this Agreement 

shall run with, benefit and bind, as applicable, the titles to the Grantor Property. 

13. No Third Party Beneficiaries.  Except as otherwise expressly stated herein, this 

Agreement shall not be deemed to confer in favor of any third parties any rights whatsoever as 

third-party beneficiaries, the parties hereto intending by the provisions hereof to confer no such 

benefits or status unless otherwise expressly stated in this Agreement. 

14. No Public Dedication.  Nothing contained in this Agreement shall create or shall 

be deemed to create any easements or use rights in the general public or constitute a public 

dedication for any reason whatsoever. 

15. Entire Agreement.  This Agreement contains the entire understanding of the 

parties with respect to the matters set forth herein and no other agreement, oral or written, not set 

forth herein, nor any course of dealings of the parties, shall be deemed to alter or affect the terms 

and conditions set forth herein. 

16. Amendments.  This Agreement may be amended or modified only by a writing 

signed by all the parties hereto or their express assigns, which must be duly recorded in the Public 

Records of Flagler. 

17. Singular and Plural Usages.  Whenever used, the singular number shall include the 

plural, the plural the singular, and the use of any gender shall include all genders. 

18. Headings.  Descriptive headings are for convenience only and shall not control or 

affect the meaning or construction of any provision of this Agreement. 

19. Severability.  In case any one or more of the provisions contained in this 

Agreement shall for any reason be held to be invalid, illegal, or unenforceable in any respect, such 

invalidity, illegality, or unenforceability shall not affect any other provision hereto, and this 

Agreement shall be construed as if such invalid, illegal, or unenforceable provision had never been 

contained herein. 
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20. Execution in Counterparts.  This Agreement may be executed by the parties in 

multiple counterparts, which when taken together shall have the full force and effect of a fully 

executed agreement between the parties. 

21. Attorneys’ Fees.  In the event that a party finds it necessary to commence an action 

against another party to enforce any provision of this Agreement or because of a breach by another 

party of any terms hereof, the prevailing party shall be entitled to recover from the non-prevailing 

party its reasonable attorneys' fees, paralegal fees and costs incurred in connection therewith, at 

both administrative, trial and appellate levels, including bankruptcy and collection proceedings, 

without regard to whether any legal proceedings are prosecuted to judgment.  

22. Notices.  Any notices which may be permitted or required hereunder shall be in 

writing and shall be deemed to have been duly given: (i) three (3) days after depositing with the 

United States Postal Service, postage prepaid, registered or certified mail; (ii) one day after 

depositing with a nationally recognized overnight courier service; or (iii) on the day of hand 

delivery (provided such delivery occurs prior to 5:00 pm, E.S.T. or E.D.T., as applicable), to the 

address listed below or to such other address as a party may from time to time designate by written 

notice in accordance with this paragraph. 

To Grantor 

 

City Manager 

City of Flagler Beach 

105 S 2nd Street 

P.O. Box 70 

Flagler Beach, FL 32136 

 

With a copy to: 

 

City Attorney 

City of Flagler Beach 

105 S 2nd Street 

P.O. Box 70 

Flagler Beach, FL 32136 

To Grantee 

 

DCB Orchid, LLC 

1040 Crown Pointe Parkway, Suite 560 

Atlanta, GA 30338 

Attention: Chief Financial Officer 

Email: kevin.odonnell@dcblox.com 

 

With a copy to: 

 

Nelson Mullins Riley & Scarborough LLP 

390 N. Orange Avenue, Suite 1400 

Orlando, FL 32801 

Attention: Jo O. Thacker 

Email: jo.thacker@nelsonmullins.com 

 

23. Applicable Law.  This Agreement shall be governed by and construed in 

accordance with the laws of the State of Florida. Venue of any litigation or administrative 

proceeding shall be exclusively in Flagler County, Florida. 

 

24. Conflicts of Law. If there is a conflict between the provisions of this Agreement 

and any law, whether federal, state, or City, including all future laws and ordinances, the law and 

conflicting Agreement provision will, to the extent reasonably possible, be construed so as to be 

consistent with each other and if such construction is not reasonably possible, the conflicting 

provision of this Agreement shall be deemed superseded by such law and have no effect, 

notwithstanding the contract clause of the United States Constitution. 
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25. Waiver of Jury Trial.  EACH PARTY HEREBY WAIVES ANY RIGHT TO 

A JURY TRIAL IN CONNECTION WITH ANY DISPUTE BETWEEN THE PARTIES 

ARISING FROM THIS AGREEMENT, FROM ANY CLAIM ARISING HEREUNDER, 

OR IN ANY COURSE OF CONDUCT RELATED HERETO. 

26. Recording. This Agreement shall be recorded in the official records of Flagler 

County, Florida.  

[Signatures are on the following pages] 
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of 

the day and year first written above. 

 

Signed, sealed and delivered 

in the presence of: 

 

 

 

      

 

Print Name:     

 

      

 

Print Name:     

 

GRANTOR: 

 

 

 

 

By:  _______________________________ 

Name: _____________________________ 

Title: ______________________________         

         

 

 

  

STATE OF _____________________ 

COUNTY OF ___________________ 

The foregoing instrument was acknowledged before me by means of [  ] physical presence 

or [__] online notarization, this _____ day of _________________, 2024, by 

_______________________________,  He [__] is personally known to me, or [__] has produced 

_________________________ (type of identification) as identification.  

 

(NOTARY SEAL) 

Notary Signature:__________________________ 

Print Name: _______________________________ 
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of 

the day and year first written above. 

Signed, sealed and delivered 

in the presence of: 

 

 

 

 

      

 

Print Name:     

 

      

 

Print Name:     

 

 

GRANTEE: 

 

 

 

 

By:  _______________________________ 

        _______________________________ 

        Manager 

 

STATE OF __________________ 

COUNTY OF ________________ 

The foregoing instrument was acknowledged before me by means of [  ] physical presence 

or [__] online notarization, this _____ day of _________________, 2024, by 

_______________________________, as __________________________ of DCB Orchid, LLC, 

a Delaware limited liability company, on behalf of the company.  He [__] is personally known to 

me, or [__] has produced _________________________ (type of identification) as identification.  

 

(NOTARY SEAL) 

Notary Signature:__________________________ 

Print Name: _______________________________ 
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EXHIBIT “A” 

LEGAL DESCRIPTION 

 

COCHRAN PLACE SUB EAST OF A1A OPP 11TH ST N BLK 3 W OF MHW LINE 
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EXHIBIT B 

EASEMENT AREA 
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THIS INSTRUMENT PREPARED BY 

AND SHOULD BE RETURNED TO:  
 

Jo O. Thacker, Esq.  

Nelson Mullins Riley & Scarborough LLP 

390 North Orange Avenue, Suite 1400 

Orlando, FL 32801 

 

EASEMENT AGREEMENT 

 

THIS EASEMENT AGREEMENT (this “Agreement”) is made and entered into as of 

the ____ day of _____________, 2024, by and between the CITY OF FLAGLER BEACH, 

FLORIDA, a municipal corporation of the State of Florida  (the “Grantor”), and DCB Orchid, 

LLC, a Delaware limited liability company (the “Grantee”) (Grantor and Grantee are sometimes 

together referred to herein as the “parties”, and separately as the “party”). 

W I T N E S S E T H: 

WHEREAS, the Grantor is the owner of that certain real property located in Flagler 

County, Florida, Parcel ID #s 12-12-31-4500-00080-0000 and 12-12-31-4500-00680-0200, as 

more particularly described in Exhibit “A” attached hereto and incorporated herein by this 

reference (“Grantor Property”); and  

WHEREAS, Grantee is the developer of that certain project to be a multi-tenant and multi-

cable subsea cable landing station (“CLS”) located within the City of Palm Coast and intends to 

construct a subsea cable landing infrastructure (“Outfall”), consisting of ocean ground beds, bored 

underground conduits and infrastructure within the City of Flagler Beach (the “Project”), utilizing 

the Property for the purposes of leasing its conduits and associated infrastructure, either by a 

Commercial Lease or Indefeasible Right of Use (“IRU”), as Grantee in its sole judgment, may 

deem necessary or appropriate for the provision of services; and 

WHEREAS, Grantor desires to grant Grantee, and Grantee desires to obtain from Grantor, 

certain temporary and exclusive permanent easements on and over the Property, subject to the 

terms and conditions of this Agreement, for purposes of surveying, developing, constructing, 

installing, placing, reconstructing, replacing, altering, monitoring, maintaining, repairing, and 

operating a subsea cable landing site required for the Project.   

NOW, THEREFORE, for and in consideration of Ten and 00/100 Dollars 

($10.00) in hand paid by the parties, the mutual covenants, promises, terms and conditions set forth 

herein, and for other good and valuable consideration, the receipt and sufficiency of which are 

hereby acknowledged, the parties hereto agree as follows: 

 

1. Recitals.  The above recitals are true and correct, form a material part of this 

Agreement and are incorporated herein by reference. 
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2. Grant of Easements.  Subject to the terms, conditions, and limitations set forth 

herein, the Grantor hereby grants and conveys to Grantee, its successors and assigns, the following 

easements: 

Permanent Easement. An exclusive, perpetual,  transferable and assignable 

easement (the “Easement”) upon, over, under, within, through and across, and right 

to use, those certain portions of Grantor’s Property being more particularly shown 

in Exhibit “B” (the “Easement Area”), for the purposes of (i) providing pipes, 

lines, systems, facilities and related equipment, and upgrades for the delivery of the 

fiber optic infrastructure and service to Grantee’s CLS to be a landing station for 

optical communication cables as part of the Project and (ii) providing power to the 

cables to regenerate the optical signal including without limitation: the right of 

Grantee, its successors, assigns, contractors, subcontractors, agents and permittees 

to lay, construct, locate, install, use, operate, maintain, inspect, repair, tie into, 

connect to, relocate and replace such fiber optic service cables, lines, systems, 

metering and regulating stations and facilities with necessary valves, meters, 

fittings, service lines, controls, devices, equipment and other usual appurtenances 

and improvements (collectively, “Improvements”) upon, over, under, within, 

through and across the Easement Area as are customary and reasonably necessary 

for the purpose of delivering such Improvements to Grantee’s CLS which might 

now or hereafter be installed within the Easement Area by Grantee, those using the 

Easement Area or any other Persons.  Nothing herein shall be construed to limit 

Grantor or the public’s use of the surface area of the Property.  The Parties 

acknowledge and agree that, as of the Effective Date, the surface area of the 

Property is currently used as a public park. The Easement and use thereof shall not 

impede or impair the public’s use or Grantor’s normal use of the Property. Grantee 

shall have the on-going right to construct Improvements which may impact 

Grantor’s temporary use of the Property. The Easement shall remain in full force 

and effect until six (6) months after the Project ceases operations by written notice 

from Grantee to Grantor. Grantee shall have the right to perform the initial 

improvements within the Temporary Construction Easement attached as Exhibit 

“C” (the “Temporary Construction Easement”). 

 

3. Payment for Easement.  As compensation for the Easements and interests granted 

in this Agreement, Grantee shall pay Grantor, within ninety (90) days after a customer receives an 

FCC landing license for a cable terminating in the Easement, $100,000 per cable (the “Cable 

Payment”) that is permitted to run through the Improvements located on the Property and to be 

installed during the term of the Agreement.  
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4. Construction Easement Specific Terms and Conditions.  

 

a. Permits.  Before commencing any construction or installation, Grantee shall 

obtain all required permits for the construction, installation, use, and operation of the 

Improvements.  Grantee shall furnish detailed plans of the work and other information required by 

Grantor, and shall pay all required fees prior to issuance of said permits in accordance with the 

rates in effect at the time of the payment.  Grantee shall comply with all terms and conditions of 

said permits.  Nothing herein shall be construed as a waiver or agreement to alter Grantor’s 

municipal approval processes undertaken in Grantor’s capacity as a municipality.   

 

b. Requirements.  No construction or installation of the Improvements may 

commence until all required bonds, letters of credit, certificates of insurance, and other instruments 

required by this Agreement have been filed with, accepted, and approved by Grantor, which 

acceptance and approval shall not be unreasonably delayed, conditioned, or withheld. 

 

c. Barricades and Signs.  During the course of construction on the Property, 

Grantee shall cause suitable barricades, warning signs, signals, and other measures to be erected, 

placed, and used to safeguard members of the general public, to adequately give notice, protection 

and warning of the existence of the actual conditions present so as to  prevent injury or damage to 

any Person, vehicle, or property by reason of the construction work being conducted on the 

Property, and shall comply with all federal, state, and local laws and regulations.   

 

d. Restoration.   

 

i. Grantee shall not open, disturb, or obstruct any more of the Property 

than is reasonably necessary and shall not allow any portion of the Property so disturbed or 

obstructed by it to remain open, disturbed, or obstructed for a longer period of time than shall be 

reasonably necessary.  After the construction and installation of any portion the Improvements is 

completed, Grantee shall, at its cost, repair and return the Property to a condition to a minimum 

of the same or similar condition existing before the start of the construction and installation.   

Grantee shall be responsible for any damage to street pavements, existing utilities, curbs, gutters, 

sand dunes, vegetation, landscaping, grounds, walkways, sidewalks and any other structures or 

improvements on the Property due to Grantee’s construction and installation of the Improvements 

(the “Damaged Property”), and shall repair, replace, and restore in-kind, the said Damaged 

Property at its sole expense within thirty (30) days after the construction and installation is 

completed, subject to extension as provided in the Agreement .  If Grantee fails to repair, replace, 

and restore said Damaged Property to the reasonable satisfaction of Grantor, after thirty (30) days’ 

written notice given by Grantor to Grantee, Grantor may cause such necessary repairs to be made. 

All out-of-pocket costs incurred by Grantor, as well as reasonable, direct charges for Grantor’s 

employee labor and use of Grantor’s equipment, shall be charged against Grantee and payable 

within ten (10) business days or may be collected by exercising the right to draw on letters of 

credit.  Grantor may collect such costs, and any expenses and reasonable attorney fees incurred 
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in collecting such costs, as debts owed to Grantor, by bringing action in any court of competent 

jurisdiction or in any manner allowed by law.   

 

ii. If weather or other conditions do not permit the complete restoration 

required by this Agreement, Grantee shall temporarily restore the Damaged Property to the 

reasonable satisfaction of Grantor.  Such temporary restoration shall be at Grantee’s sole expense 

and Grantee shall promptly undertake and complete the required permanent restoration when the 

weather or other conditions no longer prevent such permanent restoration. 

 

5. Easement Locations.   

 

a. As-Built Plans. Grantee shall maintain and regularly update an accurate 

map of Grantee’s Improvements.  Within one-hundred eighty (180) days after completion of the 

construction and installation of the Improvements, Grantee shall provide Grantor with "as-built" 

drawings and an accurate map or maps showing the location of the Improvements, and any other 

facilities requested by Grantor to be included on the maps.  Such as-built drawings and maps shall 

be drawn to scale, and shall include a digitized map(s) in both printed and electronic form readable 

by the current version of Auto CAD.  Grantee shall supply and specify the location of all of its 

underground facilities by depth, line, grade and proximity to other facilities. Grantee shall, upon 

request, provide updated maps annually, or when any change in the location of any of the 

Improvements has occurred.  If no changes have occurred since the last update provided by 

Grantee, an update shall not be required.   

 

b. Repair, Maintenance and Additional Installations.   

i. Grantee shall construct, install, and maintain the Improvements in a 

good and safe manner, and in a manner that complies with all applicable federal, state, and local 

requirements, laws, ordinances, and regulations.  Grantee shall at all times employ a standard of 

care consistent with good commercial practices and shall use industry standard methods and 

devices for preventing failure or accidents which are likely to cause damages, injuries, or 

nuisances to the public. Grantee acknowledges and agrees it is responsible for the work of all its 

subcontractors or others performing work on Grantee’s behalf. 

 

ii. In the event of an unexpected repair or emergency, Grantee may 

commence such repair and emergency response work as required under the circumstances, 

provided Grantee shall notify Grantor before commencing such repair or emergency work.  

Grantee shall perform the unexpected or emergency repair in the manner that causes the least 

interference with the use of the surface of the Property by Grantor or the public. Such unexpected 

or emergency repairs shall be completed and the site returned to its former condition in 

accordance with the Agreement, in a commercially reasonable manner.   

 

iii. Grantee shall have the right to post signs at the Property to safeguard 

members of the general public, and prevent injury or damage to any Person, vehicle or other 

property by reason of the presence of the Improvements under the surface of the Property, 
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including, but not limited to, signs specifying a maximum capacity or weight. Such signage must 

comply with the requirements of the City of Flagler Beach Code, including the requirements for 

approval of the same. 

 

iv. If Subsea cables are not installed in some of the conduits during the 

term of the Construction Easement, Grantee may install Subsea cables in the empty conduits 

during the term of this Agreement.    

 

1. Grantee shall provide Grantor with a schedule of its 

proposed installation activities before commencing any such activities. 

 

2. Grantee shall communicate with Grantor to coordinate such 

installation, repair, or maintenance.  

 

v. All installation, maintenance, and repair locations, activities, and 

schedules shall be coordinated with Grantor’s designee to minimize public inconvenience, 

disruption, or damages.  Grantee shall submit a written installation, repair, or maintenance 

schedule at least thirty (30) working days before commencing any such activities.  Said schedule 

shall identify the portions of the surface of the Property that will be disturbed or that will need to 

be used in connection with the installation.  Grantee shall further notify Grantor not less than five 

(5) working days in advance of such installation, maintenance, or repair.  Grantee shall comply 

with all applicable provisions set forth in in the Agreement regarding barricades and signage, 

regarding repair and restoration of the Property after construction, installation, maintenance, or 

repair work.  

vi. Grantor and its agents, assigns, and successors agree that the 

Grantee shall not be liable for any maintenance work whatsoever to the surface of the Easement 

Areas except for any manhole covers installed, any damage or changes to the surface caused by 

the existence of Grantee’s Improvements, or if the Grantee performs excavation within the 

Easement Areas in order to effectuate maintenance or repair of the Improvements or in order to 

install additional Subsea cables within the Conduits.  All other maintenance of the surface of the 

Easement Areas shall be done by the Grantor or its designee, and the Grantee shall have no duty 

or liability to perform any routine maintenance work to the surface of the Easement Areas other 

than that work which arises out of maintaining, repairing, or installing the Improvements. 

 

c. Improvements Before and After Termination.   

 

i. Any and all Improvements installed on the Property by Grantee at 

any time during the term of any of the Easements granted in this Agreement shall, until the 

termination or expiration of the Easement, , be and remain the property solely of Grantee or its 

successors or assigns.  Grantor may not, and may not permit any other Person to, access, and use 

or damage any of the Improvements or Easement.  Notwithstanding the foregoing, it shall be the 

responsibility of Grantee to ensure any manhole covers are securely locked at all times.  
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ii. Upon the termination or expiration of the Easement,  at the option 

of Grantor, Grantee shall remove the Improvements as directed by Grantor.  Any Improvements 

left in place shall become the property of Grantor.  If Grantor directs Grantee to remove all or 

part of the Improvements and Grantee fails to do so within one hundred eighty (180) days after 

the date of written notice by Grantor, then Grantor may cause such Improvements to be removed, 

without further notice. 

 

6. Maintenance and Repair of Easement Areas.  Grantee agrees, at Grantee’s sole 

cost and expense, to utilize and control the Easement Area and all improvements constructed or 

installed by or on behalf of Grantee and located on or in the Easement Area for the purposes set 

forth herein during the construction period.  Grantor shall bear the cost of any maintenance or 

repair that is necessitated by the acts or omissions of Grantor and its respective partners, members, 

officers, managers, directors, agents, or employees during the construction period.   Grantee shall 

return Grantor Property to a similar state as the Grantor Property was in prior to the construction.  

Grantor agrees to maintain Grantor’s property thereafter in such a manner as to not disturb or 

interfere with Grantee’s easement rights and Grantor shall be responsible for the repairs and 

maintenance of any structures or improvements within the Easement area.   This shall include not 

placing permanent structures within the Easement area or planting trees/shrubs with extensive root 

systems.   

7.  Insurance.  Grantee shall procure and at all times maintain comprehensive public 

liability and property damage insurance, with companies authorized to do business in the State of 

Florida, against claims for personal injury, death, or property damage occurring upon the Grantor 

Property, including the Easement Areas, arising directly or indirectly out of the use by Grantee of 

the Grantor Property, and/or the exercise by Grantee, of any rights under this Agreement, with 

minimum coverage of $2,000,000.00 in the aggregate and $1,000,000.00 per occurrence and 

worker’s compensation insurance as required by applicable law (and employer’s liability 

insurance). All such insurance policies shall (i) name the Grantor (or the then owner of all or a 

portion of the Grantor Property) as an additional insured, (ii) provide that it cannot be cancelled 

without at least thirty (30) days prior written notice being given to the Grantor, and (iii) be primary, 

and not contributory, as to any insurance coverage maintained by the Grantor. Grantee shall upon 

request provide evidence of such insurance to the Grantor. 

8. Indemnification.  Grantee agrees to indemnify, defend, and hold the Grantor and 

its respective partners, members, officers, managers, directors, agents, and employees 

(collectively, the “Indemnified Parties”) harmless from and against any and all actions, causes of 

action, suits, proceeding, claims, demands, damages, surcharges, liabilities, fines, penalties, 

judgments, costs, and expenses whatsoever (including, without limitation, reasonable paralegal 

and attorneys’ fees at trial and appellate levels) to the extent arising directly or indirectly out of 

the use by Grantee of the Grantor Property, and/or the exercise by Grantee of any rights under this 

Agreement; provided, however, no such indemnification of the Indemnified Parties shall be given 

to the extent the foregoing arises from or is attributable to the sole negligence or willful misconduct 

of any of the Indemnified Parties and no such indemnification shall include indemnification of 

indirect, special, consequential, or punitive damages. 
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9. Reservation of Rights.  Grantor reserves for itself and its successors, assigns, 

employees, agent, contractors, tenants, invitees, and licensees, the non-exclusive right to use, pass 

and repass over and upon the Conduit Easement Area. Grantor and its respective successors and 

assigns, further reserves the right to grant other non-exclusive easements with respect to all or a 

portion of the Grantor Property, which are not in conflict with the rights granted hereunder. The 

Grantee shall exercise its rights under this Agreement with due regard to the rights reserved by the 

Grantor. 

10. Enforcement.  In the event Grantor fails to maintain and repair the Easement Areas 

after thirty (30) days prior notice from the Grantee, then the Grantee shall have the right, but not 

the obligation, to maintain and repair the Easement Areas.  If the Grantee takes such action, then 

the Grantee shall be entitled to reimbursement from the Grantor for the maintenance and repair 

costs incurred by the Grantee.    

11. Further Assurances.  The parties hereto shall execute and deliver, or cause to be 

executed and delivered, such additional or further agreements, or other instruments, as may be 

required to evidence the agreement of the parties herein contained and the transactions 

contemplated hereunder. 

12. Covenants Running with the Land.  This Agreement shall be binding upon and 

inure to the benefit of each party and each party’s respective successors and assigns. This 

Agreement and the easements, rights, benefits, and obligations of the parties under this Agreement 

shall run with, benefit and bind, as applicable, the titles to the Grantor Property. 

13. No Third Party Beneficiaries.  Except as otherwise expressly stated herein, this 

Agreement shall not be deemed to confer in favor of any third parties any rights whatsoever as 

third-party beneficiaries, the parties hereto intending by the provisions hereof to confer no such 

benefits or status unless otherwise expressly stated in this Agreement. 

14. No Public Dedication.  Nothing contained in this Agreement shall create or shall 

be deemed to create any easements or use rights in the general public or constitute a public 

dedication for any reason whatsoever. 

15. Entire Agreement.  This Agreement contains the entire understanding of the 

parties with respect to the matters set forth herein and no other agreement, oral or written, not set 

forth herein, nor any course of dealings of the parties, shall be deemed to alter or affect the terms 

and conditions set forth herein. 

16. Amendments.  This Agreement may be amended or modified only by a writing 

signed by all the parties hereto or their express assigns, which must be duly recorded in the Public 

Records of Flagler. 

17. Singular and Plural Usages.  Whenever used, the singular number shall include the 

plural, the plural the singular, and the use of any gender shall include all genders. 

18. Headings.  Descriptive headings are for convenience only and shall not control or 

affect the meaning or construction of any provision of this Agreement. 
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19. Severability.  In case any one or more of the provisions contained in this 

Agreement shall for any reason be held to be invalid, illegal, or unenforceable in any respect, such 

invalidity, illegality, or unenforceability shall not affect any other provision hereto, and this 

Agreement shall be construed as if such invalid, illegal, or unenforceable provision had never been 

contained herein. 

20. Execution in Counterparts.  This Agreement may be executed by the parties in 

multiple counterparts, which when taken together shall have the full force and effect of a fully 

executed agreement between the parties. 

21. Attorneys’ Fees.  In the event that a party finds it necessary to commence an action 

against another party to enforce any provision of this Agreement or because of a breach by another 

party of any terms hereof, the prevailing party shall be entitled to recover from the non-prevailing 

party its reasonable attorneys' fees, paralegal fees and costs incurred in connection therewith, at 

both administrative, trial and appellate levels, including bankruptcy and collection proceedings, 

without regard to whether any legal proceedings are prosecuted to judgment.  

22. Notices.  Any notices which may be permitted or required hereunder shall be in 

writing and shall be deemed to have been duly given: (i) three (3) days after depositing with the 

United States Postal Service, postage prepaid, registered or certified mail; (ii) one day after 

depositing with a nationally recognized overnight courier service; or (iii) on the day of hand 

delivery (provided such delivery occurs prior to 5:00 pm, E.S.T. or E.D.T., as applicable), to the 

address listed below or to such other address as a party may from time to time designate by written 

notice in accordance with this paragraph. 

To Grantor 

 

City Manager 

City of Flagler Beach 

105 S 2nd Street 

P.O. Box 70 

Flagler Beach, FL 32136 

 

With a copy to: 

 

City Attorney 

City of Flagler Beach 

105 S 2nd Street 

P.O. Box 70 

Flagler Beach, FL 32136 

To Grantee 

 

DCB Orchid, LLC 

1040 Crown Pointe Parkway, Suite 560 

Atlanta, GA 30338 

Attention: Chief Financial Officer 

Email: kevin.odonnell@dcblox.com 

 

With a copy to: 

 

Nelson Mullins Riley & Scarborough LLP 

390 N. Orange Avenue, Suite 1400 

Orlando, FL 32801 

Attention: Jo O. Thacker 

Email: jo.thacker@nelsonmullins.com 

 

23. Applicable Law.  This Agreement shall be governed by and construed in 

accordance with the laws of the State of Florida. Venue of any litigation or administrative 

proceeding shall be exclusively in Flagler County, Florida. 
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24. Conflicts of Law. If there is a conflict between the provisions of this Agreement 

and any law, whether federal, state, or City, including all future laws and ordinances, the law and 

conflicting Agreement provision will, to the extent reasonably possible, be construed so as to be 

consistent with each other and if such construction is not reasonably possible, the conflicting 

provision of this Agreement shall be deemed superseded by such law and have no effect, 

notwithstanding the contract clause of the United States Constitution. 

  

25. Waiver of Jury Trial.  EACH PARTY HEREBY WAIVES ANY RIGHT TO 

A JURY TRIAL IN CONNECTION WITH ANY DISPUTE BETWEEN THE PARTIES 

ARISING FROM THIS AGREEMENT, FROM ANY CLAIM ARISING HEREUNDER, 

OR IN ANY COURSE OF CONDUCT RELATED HERETO. 

26. Recording. This Agreement shall be recorded in the official records of Flagler 

County, Florida.  

[Signatures are on the following pages] 
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of 

the day and year first written above. 

 

Signed, sealed and delivered 

in the presence of: 

 

 

 

      

 

Print Name:     

Address:_______________________ 

______________________________ 

 

      

 

Print Name:     

Address:_______________________ 

______________________________ 

GRANTOR: 

 

 

 

 

By:  _______________________________ 

Name: _____________________________ 

Title: ______________________________         

         

 

 

  

STATE OF _____________________ 

COUNTY OF ___________________ 

The foregoing instrument was acknowledged before me by means of [  ] physical presence 

or [__] online notarization, this _____ day of _________________, 2024, by 

_______________________________,  He [__] is personally known to me, or [__] has produced 

_________________________ (type of identification) as identification.  

 

(NOTARY SEAL) 

Notary Signature:__________________________ 

Print Name: _______________________________ 
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of 

the day and year first written above. 

Signed, sealed and delivered 

in the presence of: 

 

 

 

 

      

 

Print Name:     

Address:_______________________ 

______________________________ 

 

      

 

Print Name:     

Address:_______________________ 

______________________________ 

 

 

GRANTEE: 

 

 

 

 

By:  _______________________________ 

        _______________________________ 

        Manager 

 

STATE OF __________________ 

COUNTY OF ________________ 

The foregoing instrument was acknowledged before me by means of [  ] physical presence 

or [__] online notarization, this _____ day of _________________, 2024, by 

_______________________________, as __________________________ of DCB Orchid, LLC, 

a Delaware limited liability company, on behalf of the company.  He [__] is personally known to 

me, or [__] has produced _________________________ (type of identification) as identification.  

 

(NOTARY SEAL) 

Notary Signature:__________________________ 

Print Name: _______________________________ 
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EXHIBIT “A” 

GRANTOR PROERTY 

 

Easement No. 1 – Veterans Park, Parcel No. 12-12-31-4500-00080-0000 

Part of Parcel 12-12-31-4500-00080-0000, City of Flagler Beach, FL. (Veterans Park).  Beginning at the 

northwest corner of said parcel N 66° 43’ 52.98” E, a distance of 225.94 feet to the northeast corner of said 

parcel, thence S 24° 40’ 11.70” E, a distance of 23.54 feet to a point, thence S 66° 35’ 15.20” W, a distance 

of 181.96 feet, thence S 22° 50’ 42.54” E, a distance of 62.84 feet, thence S 67° 53” 45.05” W, a distance 

of 45.85 feet, thence N 22° 06’ 14.95” W, a distance of 85.92 feet to the northwest corner of said parcel 

also being the place of beginning.  Containing 0.18 acres (8,228 square feet) more or less. 

 

Easement No. 2 – City of Flagler Beach, Parcel No. 12-12-31-4500-00680-0200 

Part of Parcel No. 12-12-31-4500-00680-0200, City of Flagler Beach, FL.  Beginning at the southwest 

corner of said parcel N 67° 28’ 21.35” E, a distance of 54.44 feet, thence N 23° 40’ 53.20” W, a distance 

of 48.89 feet, thence S 67° 34’ 24.73” W, a distance of 55.08 feet, thence S 24° 25’ 38.34” E, a distance of 

49.00 feet to the southwest corner of said parcel also being the place of beginning.  Containing 0.06 acres 

(2,646 square feet) more or less. 
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EXHIBIT B 

EASEMENT AREA 
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EXHIBIT C 

“TEMPORARY CONSTRUCTION EASEMENT” 
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19

of Boca Rano

lneOrporated 1925

ORDINANCE

5463

AN ORDINANCE OF THE CITY OF BOCA RATON

AUTHORIZING A SALE OF CITY PROPERTY LOCATED

WITHIN SPANISH RIVER PARK CONSISTING OF A

MODIFICATION OF AN EASEMENT FOR

TELECOMMUNICATIONS PURPOSES PREVIOUSLY

APPROVED PURSUANT TO ORDINANCE NO. 4526; 

MODIFYING THE LOCATION OF A PORTION OF SAID

EASEMENT; INCREASING THE SQUARE FOOTAGE OF

SAID EASEMENT BY APPROXIMATELY 723.4 SQUARE

FEET; ACCEPTING THE RELEASE OF A PORTION OF

SAID EASEMENT; AUTHORIZING THE EXECUTION OF

AN AGREEMENT FOR PURCHASE AND SALE WITH

RESPECT TO THE MODIFIED EASEMENT AND AN

AMENDED EASEMENT AGREEMENT WITH TYCO

ELECTRONICS SUBSEA COMMUNICATIONS, LLC; 

PROVIDING FOR SEVERABILITY; PROVIDING FOR

REPEALER; PROVIDING AN EFFECTIVE DATE ( SC -18- 

05/ 18- 30000004) 
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1 WHEREAS, on August 22, 2000, the City Council of the City of Boca Raton adopted

2 Ordinance No. 4526, which authorized a sale of city -owned property ( pursuant to the provisions

3 of Article 111, Chapter 13, City Code of Ordinances) to Tyco Submarine Systems LTD in the form

4 of an easement for telecommunications purposes, consisting of approximately 53, 338.73 square

5 feet, located within Spanish River Park; and

6 WHEREAS, said easement ( Attachment 1 of Exhibit A to Ordinance No. 4526) 

7 (" Easement") was recorded on October 17, 2000, in the official records of Palm Beach County

8 at Official Record Book 12075, Page 1257; and

9 WHEREAS, Tyco Electronics Subsea Communications, LLC (" TE SubCom"), as

10 successor to Tyco Submarine Systems LTD, has requested modification of a portion of the

11 Easement to accommodate re- routing of a portion of the underground conduit and cables

12 located in a portion of the existing Easement; and

13 WHEREAS, the modification of the Easement will require the granting of a new

14 easement and extinguishing of a portion of the existing Easement; and

15 WHEREAS, the modification of the Easement will result in an increase of approximately

16 723. 4 square feet of easement area; and

17 WHEREAS, it is necessary to amend the Easement to accommodate the modification

18 requested by TE SubCom as well as to update certain conditions and requirements in the

19 Easement; 

20 WHEREAS, Article III, Chapter 13, Code of Ordinances, authorizes the sale of a limited

21 easement over City -owned property upon the adoption of an ordinance specifically authorizing

22 the sale, upon the recommendation of the Planning and Zoning Board; and

23 WHEREAS, the Planning and Zoning Board has reviewed the proposed sale of a limited

24 easement over the property described in this ordinance and has forwarded its recommendation

25 _ to the City Council; and

K
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1 WHEREAS, the City Manager has provided his recommendation of the request for the

2 proposed sale of a limited grant of exclusive easement; and

3 WHEREAS, the City Council has held a public hearing on the sale of a limited easement, 

4 after due notice as required by Article III, Chapter 13, Code of Ordinances, at which parties of

5 interest, property owners and citizens had an opportunity to be heard; now therefore

6

7 THE CITY OF BOCA RATON HEREBY ORDAINS: 

8

9 Section 1. The sale of an easement over the property described in Exhibit " A", 

10 attached hereto, is hereby authorized: 

11 Section 2. The purchase price shall not be less than the fair market value of the

12 property according to an appraisal report made as of six months prior to the introduction of this

13 ordinance or any more recent date. TE SubCom has submitted such an appraisal report by an

14 appraiser mutually acceptable to the City Council and TE SubCom and the fair market value of

15 the limited easement rights, as of May 19, 2018, has been established at $ 22.26 per square foot

16 of easement area which equates to $ 16, 102. 88 ( 723. 4 square foot difference X $ 22. 26 per

17 square foot). 

18 Section 3. The sale of the easement shall be subject to the terms and provisions of

19 this ordinance and of Article 111, Chapter 13, Code of Ordinances of the City of Boca Raton. 

20 Regardless of the method of sale, TE SubCom shall execute an agreement for purchase and

21 sale of the easement, the form of which shall be as set forth in Exhibit " B" to this ordinance, prior

22 to closing. 

23

24

25

26

1 3
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Section 4. The agreement for purchase and sale of the easement and the first

amendment to the easement agreement, which are attached hereto as Exhibits " B" and " C", 

respectively, shall be executed on behalf of the City by the Mayor. This ordinance shall be

deemed sufficient authority for the Mayor to execute such documents, and for the Mayor to

execute such other documents as are necessary to close the sale. 

Section 5. The proceeds from the sale of the easement shall be deposited and

credited to the capital improvement fund of the City. 

Section 6. If any section, subsection, clause or provision of this ordinance is held

invalid, the remainder shall not be affected by such invalidity. 

Section 7. All ordinances and resolutions or parts of ordinances and resolutions and

all sections and parts of sections in conflict herewith shall be and hereby are repealed. 

Section 8. This ordinance shall take effect immediately upon adoption. 

ASSED AND ADOPTED by the City Council of the City of Boca Raton this

day of 2018. 

ATTEST: 

44, 2nns— 

S6san S. Saxton, City Clerk

4

CITY OF BOCA RATON, FLORIDA

Approved as to form: 

Diana Qrrub Frieser

City Attorney
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COUNCIL VOTE
YE NO ABSTAINED

MAYOR SCOTT SINGER

DEPUTY MAYOR JEREMY RODGERS

COUNCIL MEMBER MONICA MAYOTTE

COUNCIL MEMBER ANDREA LEVINE O' ROURKE
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EXHIBIT "A", Page 1 of 3

LEGAL DESCRIPTION
OF A PARCEL LYING IN

SECTIONS 9 & 16, TOWNSHIP 47 SOUTH, RANGE 43 EAST, 
PALM BEACH COUNTY, FLORIDA

AMENDED T FIBER OPTIC CABLE SYSTEM CONDUIT EASEMENT

AN AMENDED 2' FIBER OPTIC CABLE SYSTEM CONDUIT EASEMENT, LYING IN THE STATE OF FLORIDA, 
COUNTY OF PALM BEACH, IN SECTIONS 9 & 16, TOWNSHIP 47 SOUTH, RANGE 43 EAST, BEING PART

OF BOCA RATONES LAGOON, OF THE PUBLIC RECORDS OF PALM BEACH COUNTY, FLORIDA. WHICH IS
MORE PARTICULARLY DESCRIBED AS FOLLOWS: 

COMMENCING AT THE SOUTHWEST CORNER OF SAID SECTION 9; THENCE N. 89' 03' 05" E., ALONG THE SOUTH
LINE OF SAID SECTION 9, FOR A DISTANCE OF 197. 26; THENCE N. 00' 52' 03" W. LEAVING SAID SOUTH LINE
FOR A DISTANCE OF 6. 03 FEET TO A POINT ON THE WEST RIGHT OF WAY OF A 300' INTRACOASTAL
WATERWAY AS RECORDED IN PLAT BOOK 17, PAGE 21 OF THE PUBLIC RECORDS OF PALM BEACH
COUNTY: THENCE N. 87' 51' 46" E. CROSSING SAID 300' INTRACOASTAL WATERWAY FOR A DISTANCE OF
328. 87 FEET; THENCE N. 09' 05' 33" E. FOR A DISTANCE OF 6. 63 FEET TO THE POINT OF BEGINNING HAVING
A NORTHING OF 744873. 05 AND AN EASTING OF 960550. 35; THENCE CONTINUE N. 09' 05' 33" E, FOR A
DISTANCE OF 2. 03 FEET; THENCE N. 89' 58' 02" E. FOR A DISTANCE OF 148. 82 FEET TO THE BEGINNING OF
A CURVE TO THE RIGHT HAVING A RADIUS OF 22. 00 FEET; THENCE ALONG SAID CURVE . THROUGH A
CENTRAL ANGLE OF 89' 04' 3$", A CHORD BEARING OF S. 45' 29' M''E., A CHORD LENGTH OF 30. 86 FEET

AND AN ARC LENGTH OF 34. 20 FEET; THENCE N. 89' 02' 40" E. FOR A DISTANCE OF 6. 50 FEET; THENCE
5. 00' 57' 20" E. FOR A DISTANCE OF 15. 00 FEET; THENCE S. 89' 02' 40" W. FOR A DISTANCE OF 6. 50 FEET; 
THENCE S. 00' 57' 20" E. FOR A DISTANCE OF 121. 66 FEET; THENCE S. 10' 51' 03" E. FOR A DISTANCE OF
471. 87 FEET TO THE BEGINNING OF A NON - TANGENT CURVE TO THE LEFT HAVING A RADIUS OF 227. 31
FEET; THENCE ALONG SAID CURVE THROUGH A CENTRAL ANGLE OF 72' 56' 56", A CHORD BEARING. OF

5. 65' 23' 36" E., A CHORD LENGTH OF 270. 25 FEET AND AN ARC LENGTH OF 289. 41 FEET; THENCE
S. 10' 36' 26" E. FOR A DISTANCE OF 2. 00 FEET TO THE BEGINNING OF A NON - TANGENT CURVE TO THE
RIGHT HAVING A RADIUS OF 229. 31 FEET; THENCE ALONG SAID CURVE THROUGH A CENTRAL ANGLE OF
73' 01' 03", A CHORD BEARING OF N. 65' 20' 53" W., A CHORD LENGTH OF 272. 85 FEET AND AN ARC LENGTH
OF 292. 23 FEET; THENCE N. 10' 51' 03" W. FOR A DISTANCE OF 472. 36 FEET; THENCE N. 00' 57' 20" W. FOR A
DISTANCE OF 121. 83 FEET; THENCE S. 89' 02' 40" W. FOR A DISTANCE OF 6. 50 FEET; THENCE N. 00' 57' 20" W. 
FOR A DISTANCE OF 15. 00 FEET: THENCE N. 89' 02' 40" E. FOR A DISTANCE OF 6. 50 FEET TO THE
BEGINNING OF A NON - TANGENT CURVE TO THE LEFT HAVING A RADIUS OF 20. 00 FEET; THENCE ALONG
SAID CURVE THROUGH A CENTRAL ANGLE OF 89' 04' 38", A CHORD BEARING OF N. 45' 29' 39" W., A CHORD

LENGTH OF 28. 06 FEET AND AN ARC LENGTH OF 31. 09 FEET; THENCE S. 89' 58' 02" W. FOR A DISTANCE
OF 149. 15 FEET TO THE POINT OF BEGINNING. 

AMENDED EASEMENT CONTAINS 2, 358 SQUARE FEET, 0. 054 ACRES, MORE OR LESS. 

BY: 

DENIS J. , eCONNELI/ Jr. 
PROFES ONAL S VEYOR AND MAPPER

FLORID CER CATE N0. LS# 

y55430
DATE SIGNED: -

Y/-/ 7

NOT VALID WITHOUT THE SIGNATURE

AND THE ORIGINAL RAISED SEAL OF A
FLORIDA LICENSED SURVEYOR AND

MAPPER. 
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EXHIBIT " A". P GVIJ

SKETCH[ OF DESCRIPTION
OF A PARCEL ]LYING I

SECTIONS 9 & 16, TOWNSHIP 47 SOUTH, RANGE 43 ]EAST, 

PALM BEACH COUNTY, FLORIDA

SOUTHWEST CORNER OF
SECTION 9- 47- 43

m

LINE OF SECTION 9- 47- 43

BOCA RATONES LAGOON
06- 43- 47- 09- 00- 004- 0030

N 89' 58' 02" E 148. 82' 

S 89' 58' 02" W 149. 15' C4' 
P.O.B. 
N: 744873. 05

E: 960550. 35

BOCA RATONES LAGOON

06- 43- 47- 16- 00- 000- 3000
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LEGEND: 

E. O. P. = EDGE OF PAVEMENT

P. O. C. = POINT OF COMMENCEMENT

P. O. B. = POINT OF BEGINNING

INST = INSTRUMENT

N: = NORTHING

E: = EASTING

L. C. U. = LEE COUNTY UTILITY

A. E. = ACCESS EASEMENT

U. E. = UTILITY EASEMENT
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L2 N 09' 05' 33" E 6. 63' 
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L4 N 89' 02' 40" E 6. 50' 

L5 S 00' 57' 20" E 15. 00' 
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llrnD1 I Fi , rd_ye J UI J

SKETCH OF DESCRIPTION
OF A. ]PARCEL LYING- IN

SECTIONS 9 & 16, TOWNSHIP 47 SOUTH, RANGE 43 EAST, 
PALM BEACH COUNTY, FLORIDA

A -A
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06- 43- 47- 16- 00- 000- 3000

2' FIBER OPTIC
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LEGEND: 
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AGREEMENT FOR SALE AND PURCHASE

This Agreement (" Contract" or " Agreement"), made this day of e= f--''' 
2018, by and between the CITY OF BOCA RATON, a Florida municipal corporation located at
201 West Palmetto Park Road, Boca Raton, Palm Beach County, Florida 33432 (" SELLER"), 

and TYCO ELECTRONICS SUBSEA COMMUNICATIONS, LLC, a Delaware limited liability
company, with an address of 250 Industrial Way West, Eatontown, New Jersey 07724

BUYER"), the parties hereby agree that, pursuant to the First Amendment to Spanish River
Park Limited Grant of Exclusive Easement Agreement, the Seller shall sell and Buyer shall buy
the following property upon the following terms and conditions: 

1. DESCRIPTION: 

a) Legal Description: 

See Exhibit " A", attached ( the " Real Property") 

b) Personal property Included, if any: NONE

2. PURCHASE PRICE: 

a) The purchase price for the Real Property and all
appurtenances is: $ 16, 102. 88

Deposit: 1, 610. 00

Balance to close, ( U. S. cash, certified, wire or

cashier's check) subject to adjustments and

prorations: $ 14, 492. 88

b) In addition to the one- time payment in the amount of $ 16, 102. 88, there
shall be an annual payment due and payable to the Seller pursuant to a
Telecommunications Rights -of -Way Use Agreement previously executed by
Seller and by Buyer' s predecessor in title, approved by City Council June 27, 
2000 via Resolution No. 147- 2000, and as renewed by City Council, May 12, 
2015 via Resolution No. 55-2015. 

3. CONDITIONS: 

a) This Contract is executed by SELLER subject to final acceptance by the
City Council of the CITY OF BOCA RATON at an open meeting held in accordance with
applicable Florida Statutes. 

b) BUYER hereby affirms that the BUYER has not been convicted of a public
entity crime, as defined in Section 287. 133, Fla. Stat. In the event the BUYER has been
convicted of a public entity crime, as defined in Section 287. 133, Fla. Stat., the SELLER may
terminate this Agreement for cause by giving written notice to BUYER. 
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Agreement for Sale and Purchase

1St Amendment to Limited Grant of Easement

Spanish River Park / TE SubCom

Page 2 of 5

4. CLOSING DATE: This transaction shall be closed and instrument of

conveyance delivered within thirty ( 30) days of the date of the adoption of Ordinance No. 

5. RESTRICTIONS, LIMITATIONS, EASEMENTS: BUYER shall take title

subject to zoning, restrictions, prohibitions and other requirements imposed by governmental
authority; restrictions and matters appearing on the plat or otherwise common to the
subdivision; and public utility and roadway easements of record. 

6. BUYER OBLIGATIONS: It is mutually agreed that the BUYER shall execute
and deliver to the SELLER the following documents prior to closing: 

a) BUYER shall execute a First Amendment to Spanish River Park Limited Grant of

Exclusive Easement Agreement, in a form acceptable to BUYER and the City
Attorney, and shall present same to SELLER for recording in the Public Records
of Palm Beach County. 

7. PLACE OF CLOSING: Closing shall be held at the office of the City
Attorney, City Hall, 201 West Palmetto Park Road, Boca Raton, Florida 33432 or any other
location to which the parties agree. 

8. TIME: Time is of the essence of this Contract. Any reference herein to time
periods of less than 6 days shall in the computation thereof exclude Saturdays, Sundays and

legal holidays, and any time period provided for herein which shall end on a Saturday, Sunday, 
or legal holiday shall extend to 5: 00 p. m. of the next full business day. 

9. DEED. Conveyance of title to the Real Property shall be by a First
Amendment to Spanish River Park Limited Grant of Exclusive Easement Agreement in

substantially the form attached hereto as Exhibit " A". SELLER represents and warrants that it

has all right and authority to convey the interest described herein. 

10. DOCUMENTS FOR CLOSING. The SELLER shall prepare the First

Amendment to Spanish River Park Limited Grant of Exclusive Easement Agreement and the
SELLER' S affidavits and the closing statement. 

11. EXPENSES. BUYER shall pay the following: 

a) Title binder and title insurance policy, if desired by BUYER. 

b) Environmental Audit, if desired by BUYER. 

c) Recording of the First Amendment to Spanish River Park Limited
Grant of Exclusive Easement Agreement in the public records in and for
Palm Beach County. 

d) All other costs for obtaining the First Amendment to Spanish River
Park Limited Grant of Exclusive Easement Agreement including, but not
limited to, costs of survey, abstracting, and documentary stamps. 
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Agreement for Sale and Purchase

IsS Amendment to Limited Grant of Easement

Spanish River Park/ TE SubCom

Page 3 of 5

e) The cost of publication of any notices or ordinances required in
connection with this sale. 

SELLER shall pay the following: 

a) N/ A. 

12. ASSIGNABILITY. BUYER may not assign this Agreement. 

13. ORDINANCES APPLICABLE. This sale is subject to the terms and

provisions of Article III of Chapter 13, Code of Ordinances of the City of Boca Raton, as
adopted and in effect as of the date of this Agreement, which is incorporated herein by
reference as if set forth in full. In addition, this sale is subject to the terms and provisions of

that certain ordinance of the City of Boca Raton authorizing this sale, namely Ordnance No. 
643 adopted by the City Council of Boca Raton on the day of

2018, which is incorporated herein as if set forth in full. 

14. DEFAULT. If SELLER has not defaulted and BUYER fails to perform this

Agreement within the time specified, SELLER may proceed at law or in equity to enforce his
legal rights under this Agreement including the right to specific performance. 

15. CONTRACT NOT RECORDABLE, PERSONS BOUND AND NOTICE: 

Neither this Contract nor any notice thereof shall be recorded in any public records. This
Contract shall bind and inure to the benefit of the parties hereto and their successors in
interest. Whenever the context permits, singular shall include plural and one gender shall

include all. Notice given by or to the attorney for either party shall be as effective as if given by
or to said party. The parties however, acknowledge that the Non -Exclusive Easement shall be
recorded in the public records. 

16. ENTIRE AGREEMENT. This Agreement constitutes the entire agreement

between the parties. No representations, warranties or promises pertaining to this Agreement
have been made by or shall be binding on any of the parties except as expressly stated in this
Agreement. This Agreement may not be altered orally, but only by an amendment, in writing, 
signed by both parties. Except for the insertion of dates and ordinances numbers in the blank

spaces provided for such information, no typewritten, handwritten or other provisions inserted
herein or attached hereto as addenda shall be deemed to modify this Agreement unless and
until such provisions have been approved and confirmed by the City Council of the City of
Boca Raton. 

17. LEGAL COUNSEL: The BUYER acknowledges that the BUYER: ( 1) was

advised to seek the advice of an attorney; ( 2) had the opportunity to seek such advice; and ( 3) 
either obtained such advice or voluntarily elected not to seek such advice. 

18. ATTORNEY' S FEES AND COSTS. In connection with any litigation, 

including appellate proceedings, arising out of this Agreement, each party shall bear its own
reasonable attorney's fees and costs. 
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Agreement for Sale and Purchase

15t Amendment to Limited Grant of Easement

Spanish River Park / TE SubCom

Page 4 of 5

19. VENUE: APPLICABLE LAW. Venue in any actions arising out of the
Agreement shall be in Palm Beach County. This Agreement shall be governed by, and
construed under, the laws of the State of Florida and the Code of the City of Boca Raton. 

IN WITNESS WHEREOF, the parties have executed this

STATE OF NEW JERSEY ) 

COUNTY OF UNION ) 

BUYER: 

Tyco Elec r6njgk' SuWa Communications, LLC

print Christopher Cambq" 
Vice President

Its: 

The foregoing instrument was acknowledged before me his ` ZZ day of Av170 s , 

2018, by Chm C.cobc,ne , as [% (` =- M-4- of Tyco Electronics

Subsea Communications, LLC, a Delaware limited liability company, on behalf of the company. 
I^ C` Cw. - is; personally known to me or has produced as identification. 

NOTARY PUBLIC: 

Sign

Pel'iit: tZc W uck 

State of New Jersey at Large ( Seal) 
My Commission Expires: 

ANDREW R BUCKLEY
ID # 50029804

NOTARY PUBLIC
STATE OF NEW JERSEY

2021Imy Commission Expires January 8, 
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Agreement for Sale and Purchase

1St Amendment to Limited Grant of Easement

Spanish River Park / TE SubCom

Page 5 of 5

Witnesses: 

print 1. Q M. 

sign

print i S

STATE OF LORIDA ) 

SELLER: 

City of Boca Raton, Florida
a Florida municipal corporation

By: G• - 

Scott Singer, Mayor -- 

Susan Saxton, City Clerk

COUNTY OF PALM BEACH ) 

e foregoing instrument was acknowledged before me this gday of

2018, by, Scott Singer, Mayor, and Susan Saxton, City Clerk, who are
per onally known to me. 

NOTARY PU IC: 

Sig

o
Print: .(_— !—' t 4XtN

KATHLEEN MAXWELL
State of Florida at Large ( Seal) :*; *: Commission # GG 158991

My Commission Expires: Expires February 1, 2o22
FORFtO 4 Band P rOMY Yin lnsuraw 0x•385.7019

Approved as to Legal Form: 

fd- Diana rub F r

City Attorney
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FIRST AMENDMENT TO

SPANISH RIVER PARK EASEMENT AGREEMENT

THIS FIRST AMENDME T TO SPANISH RIVER PARK EASEMENT AGREEMENT is made and entered

into this .' ZoZhS day of' OhL2018, by and between THE CITY OF SOCA RATON, a
Florida municipal corporat n ( the " City"), hereinafter Grantor, and Tyco Electronics Subsea

Communications LLC (`TE SubCom"), hereinafter Grantee. 

WITNESSETH: 

WHEREAS, on August 22, 2000, The City Council of the City of Boca Raton adopted Ordinance No. 
4526, which authorized a sale of city -owned property ( pursuant to the provisions of Chapter 13, Article III, 
City Code of Ordinances) to Tyco Submarine Systems LTD in the form of a grant of limited exclusive
easement, consisting of approximately 53, 338. 73 square feet, located within Spanish River Park; and

WHEREAS, a " Spanish River Park Limited Grant of Exclusive Easement Agreement" ( Attachment 1 of

Exhibit A to Ordinance No. 4526) (" Easement") was recorded on October 17, 2000, in the official records

of Palm Beach County at Official Record Book 12075, Pages 1257 - 1270; and

WHEREAS, TE SubCom ( formerly Tyco Telecommunications ( US), Inc., formerly TyCom ( US), Inc., 

formerly Tyco Submarine Systems LTD) has requested modification of a portion of the Easement to
accommodate re- routing of a portion of the underground conduit and cables located in the existing
Easement; and

WHEREAS, with the modification of the Easement, a portion of the existing Easement will be terminated
and replaced with a new Easement area; and

WHEREAS, the City and TE SubCom have agreed that the conduits located in the existing Easement to
be terminated may be left in place, in whole or in part, provided they are stabilized and rendered
inoperable in a manner reasonably acceptable to the City; and

WHEREAS, it is necessary to amend the Easement to accommodate the modification requested by TE
SubCom and to update certain conditions and requirements in the Easement; and

WHEREAS, it is necessary to clarify that the Easement, while limited to telecommunications purposes, is
not exclusive in that the City may, in the future, desire to install facilities over, under, or through the
surface or sub -surface of the Easement area while not interfering with Grantee' s use of the Easement for
its telecommunications purposes; 

NOW, THEREFORE, the Easement is hereby amended as follows: 

1. Exhibit A of the Easement is amended by deleting the property described in the Legal Description
Proposed 2 Foot Utility Easement" as recorded in the official records of Palm Beach County at

Official Record Book 12075, Page 1270 ( which described an easement containing 1634. 6 square
feet, more or less). This deleted property constitutes the Terminated Easement Area. Grantee shall
execute and deliver to the City an Easement Termination Agreement in the form attached hereto as
Exhibit 1 in accordance with the provisions of Paragraph 17. 

Page 1 of 6
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2. Exhibit A of the Easement is amended by adding the property described in the Legal Description
Amended 2' Fiber Optic Cable System Conduit Easement" dated April 17, 2018, prepared by Denis

J. O' Connell, Jr. on behalf of Metron Survey & Mapping LLC ( File Name 14253SR. DWG) to the grant
of Easement, attached hereto as Exhibit 2. This additional property constitutes the Modified
Easement Area. 

3. Paragraph 1 is modified to read as follows: 

1 KNOW ALL MEN BY THESE PRESENTS, that, THE CITY OF BOCA RATON, a

municipal corporation organized and existing under the laws of the State of Florida, whose mailing
address is 201 West Palmetto Park Road, Boca Raton, Florida 33432, hereinafter called " Grantor," 
for an in consideration of good and valuable consideration as delineated herein and the receipt of
which is hereby acknowledged, does grant unto TYCO ELECTRONICS SUBSEA

COMMUNICATIONS LLC (" TE SubCom," formerly Tyco Telecommunications ( US), Inc, formerly
TyCom ( US), Inc., formerly Tyco Submarine Systems Ltd.), a Delaware corporation, its successors, 

assigns, lessees and agents, having an address at 250 Industrial Way West, Eatontown, New Jersey
07725, hereinafter called " Grantee," an easement to construct, operate, maintain, inspect, alter, 

replace and remove such underground communications system (" System") as the Grantee may, from
time to time, require, consisting of seven ( 7) manhole facilities in the Spanish River Park Easement
Area and underground cables, wires, conduits, and other facilities and equipment to serve the System
under and beneath a parcel of land (" Easement") as described in Exhibit A attached hereto and made

a part hereof (" Property"), together with: 

4. Paragraph 1( B) is modified to read as follows: 

1( B) The right to clear obstructions from the sub -surface of the Easement, and during
construction or maintenance periods, to use additional areas adjacent to the Easement as reasonably
required for ingress and egress to access the areas under and beneath the Easement. In any and all
events, upon completion of any construction and/ or repair and maintenance activities undertaken by
or at the direction of the Grantee, including, but not limited to, the removal and/ or clearing of
obstructions from the sub -surface of the Easement, pursuant hereto, the Grantee shall be obligated to
and shall cause the surface conditions to be fully restored, including, but not limited to, for purposes
of walking and driving thereon, in substantially the same condition as existed immediately prior to the
commencement of any such construction or maintenance activities in all areas of the Easement
except where trees or vegetation other than grass are located thereon. 

5. A new Paragraph 1( C) is added to read as follows: 

1( C) Any right granted herein to the Grantee to access the Easement for construction, 
maintenance, or repairs shall be limited to the real property 10 linear feet on either side of the surface
of the Easement and such access shall be limited to the specific time periods authorized, together
with any vehicular access necessary to access the Easement for such construction, maintenance or
repairs. 

6. Paragraph 3 is modified to read as follows: 

3. Grantee shall have the right to use and enjoy the surface of the Easement except when
such use interferes with Grantor' s use of the surface of the Easement. Grantor may, in the future, 

require use of the surface or subsurface of the Easement for public purposes as long as any
proposed use does not conflict, prevent or otherwise impede Grantee' s access and use of the
Easement. Grantor will coordinate with Grantee regarding any use above, below, or through the
surface or subsurface of the Easement. Grantee specifically acknowledges that the Easement is
non- exclusive with regard to Grantor. Grantee must, where reasonably practicable, use subsurface, 
trenchless technology for cable installation and the Grantee must obtain the necessary City permits. 
Detailed plans and specifications for construction must be submitted to, and approved by, the City' s
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Civil Engineer prior to any work being conducted. The Grantee must also obtain the appropriate

permits from the Department of Environmental Protection of the State of Florida, if required, before

commencing work and must evidence same to Grantor prior to issuance of any permits by the City. 

7. Paragraph 5 is modified to read as follows: 

5. Grantee agrees to fully compensate Grantor for any damage or injury done to
improvements, structures, parking areas, landscaping and other appurtenances and/ or other
improvements in the course of Grantee' s construction and maintenance associated with the aforesaid

System except if caused by the gross negligence or willful act or omissions of Grantor, its heirs, 
assigns, agents, employees or contractor. Grantee agrees that the Easement area and any areas
outside the Easement that are altered or damaged as a result of construction or maintenance by
Grantee, shall be restored to their prior condition when said construction or maintenance is

completed. 

8. Paragraph 7 is modified to read as follows: 

7. The Grantee will tender to the Grantor a Letter of Credit underwritten by an institution or

entity reasonably acceptable to the City Manager and the City Attorney ( hereinafter referred to as the
SURETY"), in the total amount of the greater of One hundred thousand dollars ($ 100, 000. 00) or one

hundred ten ( 110°/x) percent of the certified estimate submitted by the Grantee' s engineer and
approved by the Grantor as the cost to insure the site is restored to a condition acceptable to the
Grantor and that " as -built" drawings documenting the construction within the Modified Easement Area
are delivered to the City, as required in Paragraph 16 below. Grantor shall have the right to draw

upon such Surety after notice to Grantee of failure to complete construction pursuant to any permits
issued by Grantor for improvements, and/ or Grantee' s failure to complete such construction and to
provide " as -built" drawings of such construction within 90 days of receipt of such notice. In the event

that the Grantee shall be delayed or hindered in or prevented from the performance of any act

required hereunder by reason of strikes, lock -outs, inability to procure materials, failure of power, 
moratoriums, riots, insurrection, war or other reason of a like nature not the fault of the Grantee, then

performance of such act shall be excused for the period of the delay, and the period for the
performance of any such act shall be extended for the period of such delay. Notwithstanding

anything contained herein to the contrary, performance shall not be extended for a period that
exceeds one year. It shall be a condition precedent to the reliance on this provision that the Grantee

shall have issued written notice to the Grantor within Five ( 5) working days after the event causing the
delay, identifying the circumstance causing such delay and the period of the delay resulting from such
cause, and if such notice is not timely given, then no extension shall be permitted hereunder. The

Letter of Credit shall contain reference to this agreement by resolution number and/ or other
appropriate identification. No permit shall be issued unless and until the Letter of Credit is in the

possession of the Grantor and has been approved by the Grantor' s attorney. The Letter of Credit

shall be returned to the Grantee upon proper completion of Grantee' s improvements in the Easement
and Grantee' s delivery of " as -built" drawings; provided however, prior to the return of the Letter of
Credit, the Grantee shall provide to the Grantor a bond or other security approved by the City
Manager and the City Attorney (" Security") in an amount equal to the Letter of Credit in a form

approved by the City Manager and the City Attorney, which Security shall provide and may be utilized
by the Grantor in order to remove all improvements placed in the Easement or at any other location
within Spanish River Park ( including, but not limited to, conduits or other improvements that were
installed by Grantee pursuant to a prior grant of easement [ regardless of whether said easement is in
effect or has been abandoned], but that are no longer utilized by Grantee) by or at the direction of the
Grantee and restore all areas affected by such removal activities to the condition existing prior to
installation of such improvements in the event the Grantee does not remove all such improvements
and restore all areas affected by such removal activities to the condition existing prior to the
installation of all such improvements within one ( 1) year subsequent to the termination of the

Easement. 
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9. Paragraph 12 is modified to read as follows: 

12. In the event that an any time subsequent to the expiration and/ or termination of the
TELECOMMUNICATIONS SYSTEMS RIGHTS- OF- WAY AGREEMENT ( including any renewals
thereof) by and between the City and Grantee effective May 22, 2015, pursuant to City of Boca Raton
Resolution No. 55- 2015 ( a renewal of the predecessor agreement between the City and Tyco
Submarine Systems Ltd., as then grantee, originally effective on July 14, 2000, pursuant to City of
Boca Raton Resolution No. 147- 2000), the technology regularly in use by Grantee (" Current

Technology") does not require the use and occupation of the entire area constituting the Property, as
reasonably determined taking into consideration further anticipated technological advancements
which may require the use of additional areas, then, in that event, the legal description of the Property
shall be restricted and amended to that portion of the real property constituting the Property as set
forth on Exhibit "A" as is reasonably required to permit the Grantee to continue to reasonably provide
telecommunications services in the manner that the Grantee is then operating, employing such

Current Technology. By way of example, in the event the use of fiber optic cable is supplanted by a
wireless system that only requires the area in which the manhole facility is located to provide the
subject telecommunication services, then, the legal description of the Property would be reduced and

amended to the area in which the manhole facility is then located. In such event, Grantor may
request, and Grantee shall execute and deliver an appropriate instrument evidencing such
amendment pursuant to the terms of this Paragraph 12. This instrument shall be recorded in the

Public Records of Palm Beach County, Florida. Upon the written request of the Grantor, the Grantee
and Grantor shall exercise good faith efforts to agree upon any amendment of the legal description of
the real property constituting the Property. In the event that it is not possible for the Grantor and the
Grantee to agree upon any such amendment within 180 days from the delivery of such written
request to the Grantee, then, in that event, the matter shall be submitted to binding arbitration
conducted in the State of Florida, in accordance with and pursuant to the rules of the American

Arbitration Association or any successor body of similar function. Judgment upon the award rendered
may be entered in any court having jurisdiction thereof. In the event that the American Arbitration

Association or any successor body of similar function shall not then be in existence the party desiring
arbitration will appoint a disinterested qualified person as arbitrator on its behalf and give notice

thereof to the other party who will, within 10 days thereafter, appoint a second disinterested qualified
person as arbitrator on its behalf and give written notice thereof to the first party. The arbitrators thus
appointed will appoint a third disinterested person who shall serve as an arbitrator. The decision of

the arbitrators will be conclusive and binding on all parties and judgment upon the award may be
entered in any court having jurisdiction. If a party who has the right pursuant to the foregoing to
appoint an arbitrator fails or neglects to do so, then, in such event, the other party ( or if the two
arbitrators appointed by the parties fail within 15 days after the appointment of the second arbitrator
to appoint a third arbitrator, then either party) may apply to any court of competent jurisdiction to
appoint such arbitrator. Venue for any such proceeding and/ or arbitration shall be only in Palm
Beach County, Florida. The expenses of arbitration will be shared equally by Grantor and Grantee
but each party will be responsible for the fees and costs of its own attorney( s) and its own proof. 
Grantor and Grantee agree to sign all documents and do all other things necessary to submit any
such matter to arbitration. The provisions for arbitration set forth in this Paragraph 12 shall only apply
with respect to the provisions for reduction of the legal description of the real property constituting the

Property as set forth in this Paragraph 12. 

10. Paragraph 15 is modified to read as follows: 

15. Trees and vegetation other than grass currently located in the proposed easement shall
be relocated, at Grantee' s expense, to another location within Spanish River Park or another City
park, as specified by the City Manager of the City of Boca Raton, Florida, in the event the City' s
Horticulturist/Arborist determines that the relocation of any such trees or vegetation is necessary. All
trees or vegetation remaining in the easement and/ or relocated must be guaranteed by Grantee as
both healthy and thriving, as determined by the City' s Horticulturist/Arborist, for 365 consecutive days
from the later of the date completion of the improvements in the Easement or the date of the
relocation of any trees from the Easement pursuant hereto. In the event any such trees or vegetation
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are deemed not to be both healthy and thriving, as determined by the City's Horticulturist/Arborist, 
Grantee shall reimburse the Grantor within thirty ( 30) days of receipt of a demand for payment from
the City Manager of the City of Boca Raton, Florida. 

11. A new Paragraph 16 is added to read as follows: 

16. All construction in the Modified Easement Area shall be completed within 120 days of the

issuance of all permits required by the City or any state or federal permitting entity authorizing the
construction of the System within Spanish River Park and the adjacent Intracoastal Waterway. 
Grantee shall deliver to the City within 30 days of the completion of construction a complete set of
as -built" drawings, certified by Grantee' s engineer, depicting the exact location and depth of all

conduits, manholes, and appurtenances, as well as all details of the construction within the Modified

Easement Area. 

12. A new Paragraph 17 is added to read as follows: 

17. Prior to the issuance by the City of any permit for any construction activity within the
Modified Easement Area, Grantee shall submit to the City for review and approval a detailed plan to
stabilize and render inoperable any unused conduits that will remain in the Terminated Easement
Area. The approved stabilization shall be completed within 30 days of the completion of construction

within the Modified Easement Area. Grantee shall execute and deliver to the City for recordation in
the public records in and for Palm Beach County the Partial Termination of Limited Grant of
Exclusive Easement Agreement ( attached hereto as Exhibit 1) upon completion of the stabilization of

any unused conduits that will remain in the Terminated Easement Area, but not later than 45 days
after completion of construction within the Modified Easement Area. 

13. A new paragraph 18 is added to read as follows: 

18. In consideration for granting of this modification of the Easement pursuant to this First
Amendment, Grantee shall pay to Grantor the agreed upon one-time payment of $16, 102. 88, due and
payable upon closing in accordance with the Agreement for Purchase and Sale, but not later than
October 15, 2018. This amount shall constitute full payment in regard to and/ or in any way related to
this First Amendment to the Easement. Notwithstanding the foregoing, Grantee shall continue to
make the Annual Conduit Payment due to the City pursuant to Paragraph 2( b)( 4) of Exhibit A, 
Agreement for Purchase and Sale" of Ordinance No. 4526 of the City of Boca Raton, adopted

August 22, 2000, and the provisions of the Telecommunications Systems Rights - of -Way Agreement

pursuant to City of Boca Raton Resolution No. 55- 2015. 

14. A new paragraph 19 is added to read as follows: 

19. In the event Grantor in the future desires to locate facilities above, below, or through the
sub -surface of the Easement, Grantor shall provide Grantee at least 60 days notice of such planned
construction, including detailed plans for installation of the facilities, and Grantor shall coordinate the
construction with Grantee. Grantor shall fully compensate Grantee for any damage or injury done to
Grantee's installations in the Easement in the course of Grantor's installation of public facilities ( not
including lost revenues), except if caused by the gross negligence or willful act or omission of
Grantee, its heirs, successors, assigns, agents, employees, or contractor. 

15. Grantee shall pay the cost of recording this First Amendment to Spanish River Park Easement
Agreement in the public records in and for Palm Beach County. Grantor shall record the Easement. 

16. Except as specifically modified by this First Amendment to Spanish River Park Easement
Agreement, the Easement, as recorded on October 17, 2000, as described above, shall remain in full
force and effect. 
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16. Except as specifically modified by this First Amendment to Spanish. River Park Easement
Agreement, the Easement, as recorded on October 17, 2000, as described above, shall remain in full
force and effect. 

IN WITNESS WHEREOF, this instrument is executed this A.24

day of

2018. 

CITY OF BOCA RATON, a Florida

Municipal Corporation

Sig By: - 

Print A'Yv, e_ +av - e V r̀l Scott Singer, Mayor

siEn_ VWJ-0- M A \>A - 

Print ' Z 0-n e 114 . K 1TF

ACKNOWLEDGMENT

Attest: _ 

Susan Saxton, City Clerk

BEFORE ME, the undersigned authority, on this o day of w,5t , 2018, 

personally appeared 31+- C- 12 known to me to be the person whose name is

subscribed q the foregoing instrument, and who acknowledged to me that he/ she executed the same as

his/ her free act and deed and for the purposes and consideration therein expressed. He/ she is personally

o me or has provided as identifi tion. . 

Notary Public

known t

Page 6 of 6

KATHLEEN MAXWELL
Commisslon # GG 156991

EXPI Ms February 1, 2022
o'„", Bonded ft Troy kin ineunnoe 800. 38& 7019

164

Section 7, Item c.



EXHIBIT 1
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This Instrument Was Prepared By: 

City Attorney' s Office
City of Boca Raton
201 Palmetto Park Road

Boca Raton, Florida 33432

Record and Return To: 

Lynn Bodor / Land Records

City of Boca Raton
201 Palmetto Park Road

Boca Raton, Florida 33432

PARTIAL TERMINATION OF LIMITED GRANT OF EXCLUSIVE EASEMENT AGREEMENT

THIS PARTIAL TERMINATION OF LIMITED GRANT OF EXCLUSIVE EASEMENT

AGREEMENT (" Termination") is made as of this day of , 2018 by TYCO
ELECTRONICS SUBSEA COMMUNICATIONS, LLC, a Delaware limited liability company, 

whose address is 250 Industrial Way West, Eatontown, New Jersey 07724 (" TE SubCom)" 

Whereas, on October 17, 2000, the City of Boca Raton (" City), a municipal corporation

existing under the laws of the State of Florida, as Grantor, recorded a Limited Grant of Exclusive
Easement Agreement for the benefit of Tyco Submarine Systems, Ltd., predecessor to TE

SubCom, as Grantee, in Official Records Book 12075, Pages 1257 —1270, inclusive, of the Public

Records of Palm Beach County, Florida (" Easement"); and

Whereas, TE SubCom has requested modification of the Easement to accommodate re- 

routing of a portion of its fiberoptic facilities; and

Whereas, the City has agreed to said modification contingent upon the termination of the
portion of the Easement that will no longer contain fiberoptic facilities; 

Now therefore, TE SubCom hereby terminates, extinguishes and declares null and void
and of no further force and effect the portion of the Easement recorded in Official Records Book
12075 at Page 1270 of the Public Records of Palm Beach County, Florida, as more particularly
described herein: 

See Exhibit A, Attached
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IN WITNESS WHEREOF, the undersigned does hereby execute this Termination

as of the day and year first above written. 

Witnesses: Tyco

644Z2- sign

41Z i, n - 7 print

sign Its: 

print— 

STATE OF NEW JERSEY ) 

COUNTY OF UNION

Christopher Carobene

Vice President

The foregoing instrument was acknowledged bb (fore me this2 day of S 12018, 

by C'_ 0\ 5 C. cr enC , as Zce t CQ smE of Tyco bectronics Subsea

Communications, LLC, a Delaware limited liability company, on behalf of the company. C& 3 2Car, bin C

is personally known to me or has produced

NOTARY PUBLIC: 

Sig

Print: . A" vetQ 

State of New Jersey at Large ( Seal) 

CcA-IM ", CKLE]

2021

ID # 50029804

NOTARY PUBLIC
STATE OF NEW JERSEY

My Commission Expires January 8

as identification. 
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EXHIBIT " A" of Termination, Page 1 of 1
ORB 1m75 Ag i70

DOROTHY H. WILKEN, CLERK pa oaLsrrv, FL

LEGAL DESCRIPTION

Proposed 2 l=oot Utility Easement

A utility easement, 2 foot in width, lying in Section 16, Township 47 South, Range 43 East, 
Palm Beach County, Florida, the Centerline of said easement being more particularly

describedir follows: 

CO N at the Northwest corner of said Section 16; 

THENC tZearing of N 890 00' 04" E, along the North section line of said Section 16, 
a distanc 99.96 feet to a point, said point lying on the West right- of-way line of

THENCE with a g of S 70` 57' 29" E, a distance of 300. 17 feet to the POINT OF

BEGINNING ont dine of the 2 foot utility easement, said point lying on the East
right-of-way line racoastal Waterway; 

THENCE with a cur' ccave to the Southwest, having an initial tangent bearing of S
64° 06' 38" E, a radi=

ancy; 

00 feet, a central angle of 36° 53' 29", an arc length of
643. 88 feet to a point a

THENCE with a bearing ofS270 13' 09" E, a distance of 173.45 feet, more or less, to the
point of terminus of the CentW}&" pf said 2 foot utility easement. 

CONTAINING 1634. 6 square

feetne
or less, and subject to Restrictions. Reservations. 

Easements, and Rights -of -Way ord. 

H:ILIBRARY1DDt22155kbCRegaEQeseript on wpd

IN
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Flagler Beach Community Q&A 

 

Who is DC BLOX? 

- DC BLOX is an owner/operator of multi-tenant data centers across the Southeastern 
US.  

- We are based in Atlanta, Georgia and have been in the business since 2014. 
- We own and operate data centers in 5 cities across the Southeast, one of which is a 

cable landing station in Myrtle Beach, SC. 
- We have two additional data center facilities currently under construction in Atlanta. 
- You can learn more at our website at www.dcblox.com 

What is DC BLOX requesting from Flager Beach? 

- DC BLOX is planning to build a cable landing station (CLS) in Town Center in Palm 
Coast, FL. 

- The CLS houses the communications and power equipment to support subsea cables 
that carry Internet communications traffic to and from international destinations. 

- DC BLOX is requesting easements in Veteran’s Park and North 11th Avenue to install 
underground manholes and conduits needed to land subsea fiber cables. 

- In the future we will also request permits to place additional conduits and manholes 
underground in the utility right of way along certain roads in the City. 

What is a cable landing station? 

- A subsea cable carries Internet traffic under the ocean between continents. At each 
end of a subsea cable is a “cable landing station.” The cable landing station is a 
specialized data center that houses networking equipment for carrying data to and from 
the subsea cable, and power equipment to supply power to the cable and the computer 
systems within the data center.  

- Cable landing stations are of global importance. The cables they host are crucial for 
global connectivity, carrying about 99% of international Internet traffic. This includes 
everything from content to financial transactions.  

- The DC BLOX cable landing station located in Palm Coast will have the capacity to 
house the infrastructure for 8 subsea cables.  
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Why was Flagler Beach chosen for this project? 

- There is significant population and business growth in the Southeastern US, which is 
causing an increased need for digital infrastructure and fiber networks to transmit large 
volumes of data internationally to and from the region. 

- Flagler Beach is located between other cable landing stations in Jacksonville and South 
Florida enabling geographic diversity of cables landing on the Southeast US coast, 
offering more reliable data transfer. 

- Flagler Beach is attractive for subsea cable landing due to favorable seaward 
characteristics such as limited local commercial fishing, no major shipping lanes, and 
limited military operations, which all present potential risks to subsea cables. 

How much money will DC BLOX pay for the easement? 

- DC BLOX will pay $100,000 per subsea cable that lands in Flagler Beach and terminates 
into the Palm Coast Cable Landing Station.  With a total capacity of 8 cables available, 
up to $800,000 would be paid to the city for the easements under Veteran’s Park and 
North 11th Street. 

- DC BLOX will pay State sales tax on the equipment used to build the data center, and it 
will pay real and personal property taxes to Flagler County and the City of Palm Coast 
on the value of the data center. 

- DC BLOX customers who place equipment in the data center will pay State sales tax 
and personal property taxes to Flagler County and the City of Palm Coast. 

What are the benefits to local Flagler Beach residents? 

- All payments for the easement go directly to the city for purposes the City Council will 
determine. 

- In addition, DC BLOX, the owner of the cable landing station located in Palm Coast, and 
its tenants, will contribute significant tax dollars to the county which will subsidize local 
schools, hospitals, roads, police and other city and county services,  

- While there will be an economic gain for cable landing station components the city of 
Flagler Beach and Flagler County, there will be no costs borne by residents and could 
potentially lessen the tax burden to local businesses and residents. 

What are the regional benefits of subsea cables? 

- Construction of the underground fiber and the CLS creates jobs and local tax benefits. 
- Subsea cables are typically located near and spur development of regional data centers 

which offer the infrastructure necessary for tech companies to offer better access to 
many of the applications we use every day: social media, email and text messaging, 
streaming video and audio, and more. The closer data centers are to the users of these 
services, the faster and more reliable those services are to local consumers.  
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- This project is an investment in Florida’s technology infrastructure. Local data centers 
and high-capacity optical fiber networks are necessary to attract technology-
dependent businesses to locate in the area, bringing high-paying jobs and increased tax 
revenues, with very little burden on local roads and schools. 

Will subsea cables coming through Flagler Beach be a security or military risk? 

- Subsea cables are designed, installed, and maintained according to rigorous 
international standards. There are multiple layers of security protocols in place, both 
physical and cyber, to protect these cables and their landing stations. 

- While there are a small number of examples worldwide of bad actors disrupting subsea 
cable operations, all of them involve cutting the cable somewhere offshore to disrupt 
communications over the cable. There are no examples of direct cable landing stations 
or subsea cable landing areas being targets.  

- Even if a specific subsea cable is disrupted, it will not impact any local business or 
home Internet service in the area. 

- No increase of law enforcement resources is needed to meet our requirements in the 
City or County. 

Do subsea cables cause damage to the environment or injury to wildlife? 

- Subsea cables have no adverse environmental impact. They are made of chemically 
inactive materials that don’t harm the flora and fauna of the ocean.  

- Through a study to be performed prior to installation and under consultation of NOAA, 
the cables will be routed around existing fish and natural animal habitats to ensure they 
are not disturbed. 

- The process for installation involves the placement of conduits well below the beach 
surface area that emerge ~2000 feet offshore where the cable will be buried 1-2 meters 
below the sea floor until the ocean reaches acceptable depth. 

- The drilling technique to install the conduits in the ground and under the sea floor is 
horizontal directional drilling, the same technique used to install other utilities such as 
water lines, power lines, and terrestrial fiber optic cables. 

- The installation process is permitted and monitored by the US Army Corps of Engineers 
and Florida DEP, among other entities. 

- Once the installation is complete, the underground cables will be unnoticeable, except 
for a few manhole covers around the landing sites and in the utility right of way along 
certain roads toward the CLS.  

 

Will the data center use a lot of power and water? 

- The cable landing station is smaller than many of the large data centers you read 
about in the news.  Our total power consumption will likely be less than 15MW at 
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full build-out, an amount of power that is already supported by the power 
infrastructure available at the site. 

- The cooling technology used at the data center does not require water usage, so our 
water consumption will be similar to other small businesses in the area. 

 

When will construction begin on the subsea cable project and how long will it take? 

- Construction on the cable landing infrastructure is expected to begin November 
2025 for the two locations, pending approvals of the permits, and should last 3-5 
months. This is a one-time development for each site and will accommodate the 
underground infrastructure for all 8 cables. 

- Only the North side of Veteran’s Park will be fenced off and screened during this 
process. The remainder of the park will be open and there will be no impact to 
vehicular traffic. 

- On 11th Avenue North, part of the road will be blocked off, restricting access to A1A 
from 11th Avenue North during construction.  Access to all homes on 11th Avenue 
North will be maintained. 

- Construction in the utility right of way on the routes back to the CLS may require 
short-term lane closures in certain locations, which will be approved by permit from 
local authorities. 
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