CITY of ESCONDIDO

COUNCIL MEETING AGENDA

WEDNESDAY, AUGUST 28, 2024

4:30 PM - Closed Session (Parkview Conference Room)
5:00 PM - Regular Session
Escondido City Council Chambers, 201 North Broadway, Escondido, CA 92025

WELCOME TO YOUR CITY COUNCIL MEETING
We welcome your interest and involvement in the legislative process of Escondido. This agenda includes
information about topics coming before the City Council and the action recommended by City staff.

MAYOR
Dane White

DEPUTY MAYOR
Christian Garcia (District 3)

COUNCILMEMBERS
Consuelo Martinez (District 1)
Joe Garcia (District 2)
Michael Morasco (District 4)

CITY MANAGER
Sean McGlynn

CITY ATTORNEY
Michael McGuinness

CITY CLERK
Zack Beck

How 1o WATCH
The City of Escondido provides three ways to watch a City Council meeting:

In Person OnTV Online
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201 N. Broadway Cox Cable Channel 19 and U-verse Channel 99 www.escondido.gov



http://www.escondido.gov/

CITY of ESCONDIDO

COUNCIL MEETING AGENDA

WEDNESDAY, AUGUST 28, 2024

How TO PARTICIPATE
The City of Escondido provides two ways to communicate with the City Council during a meeting:

In Person In Writing

Fill out Speaker Slip and Submit to City Clerk escondido-ca.municodemeetings.com

ASSISTANCE PROVIDED

If you need special assistance to participate in this meeting, please contact our ADA Coordinator at 760-839-4869.
Notification 48 hours prior to the meeting will enable to city to make reasonable arrangements to ensure
accessibility. Listening devices are available for the hearing impaired — please see the City Clerk.
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CITY of ESCONDIDO

COUNCIL MEETING AGENDA

WEDNESDAY, AUGUST 28, 2024

CLOSED SESSION
4:30 PM

CALL TO ORDER
1. Roll Call: C. Garcia, J. Garcia, Martinez, Morasco, White
ORAL COMMUNICATIONS

In addition to speaking during particular agenda items, the public may address the Council on any item which is not
on the agenda provided the item is within the subject matter jurisdiction of the City Council. State law prohibits
the Council from discussing or taking action on such items, but the matter may be referred to the City Manager/staff
or scheduled on a subsequent agenda. Speakers are limited to only one opportunity to address the Council under
Oral Communications.

CLOSED SESSION

l. 1. CONFERENCE WITH LEGAL COUNSEL — PENDING LITIGATION (Government Code § 54956.9(d)(1))

a. Thomas Pugh v. City of Escondido
Workers Compensation Appeals Board Case No. ADJ15407550
b. Thomas Pugh v. City of Escondido
Workers Compensation Appeals Board Case No. ADJ10571443
c. John Taylor v. City of Escondido
Workers Compensation Claim Nos. 10-292234, 12-480157, 19-145332
d. Julio Lopez v. City of Escondido; AdminSure, Inc.
Workers Compensation Appeals Board Case No. ADJ11392033

ADJOURNMENT




CITY of ESCONDIDO

COUNCIL MEETING AGENDA

WEDNESDAY, AUGUST 28, 2024

REGULAR SESSION
5:00 PM Regular Session

MOMENT OF REFLECTION
City Council agendas allow an opportunity for a moment of silence and reflection at the beginning of the evening
meeting. The City does not participate in the selection of speakers for this portion of the agenda, and does not

endorse or sanction any remarks made by individuals during this time. If you wish to be recognized during this
portion of the agenda, please notify the City Clerk in advance.

FLAG SALUTE

The City Council conducts the Pledge of Allegiance at the beginning of every City Council meeting.
CALL TO ORDER

Roll Call: C. Garcia, J. Garcia, Martinez, Morasco, White

PROCLAMATIONS

National Emergency Preparedness Month

PRESENTATIONS

Proposition 36 Presentation by District Attorney Summer Stephan

San Diego County Water Authority - Southern First Aqueduct Facilities Improvement Project
CLOSED SESSION REPORT

ORAL COMMUNICATIONS

In addition to speaking during particular agenda items, the public may address the Council on any item which is not
on the agenda provided the item is within the subject matter jurisdiction of the City Council. State law prohibits
the Council from discussing or taking action on such items, but the matter may be referred to the City Manager/staff
or scheduled on a subsequent agenda. Speakers are limited to only one opportunity to address the Council under
Oral Communications.




CITY of ESCONDIDO

COUNCIL MEETING AGENDA

WEDNESDAY, AUGUST 28, 2024

CONSENT CALENDAR

Items on the Consent Calendar are not discussed individually and are approved in a single motion. However, Council
members always have the option to have an item considered separately, either on their own request or at the
request of staff or a member of the public.

1.

2.

|

|

AFFIDAVITS OF PUBLICATION, MAILING, AND POSTING (COUNCIL/RRB) -

APPROVAL OF WARRANT REGISTERS (COUNCIL)
Request approval for City Council and Housing Successor Agency warrant numbers:

e 386365 —386475 dated August 7, 2024
e 386476 — 386666 dated August 14, 2024

Staff Recommendation: Approval (Finance Department: Christina Holmes, Director of Finance)
ESSENTIAL SERVICE - Yes, Internal requirement per Municipal Code Section 10-49

APPROVAL OF MINUTES: Regular Meeting Minutes of August 7, 2024 and August 14, 2024

WAIVER OF READING OF ORDINANCES AND RESOLUTIONS

CONTINUING THE EMERGENCY REPAIR OF THE ESCONDIDO TRUNK SEWER MAIN

Request the City Council adopt Resolution No. 2024-117, declaring that pursuant to the terms of Section
22050 of the California Public Contract Code, the City Council finds there is a need to continue the
emergency repair of the Escondido Trunk Sewer Main.

Staff Recommendation: Approval (Utilities: Angela Morrow, Director of Utilities)

Presenter: Stephanie Roman, Interim Assistant Director of Utilities — Construction & Engineering
ESSENTIAL SERVICE - Yes, Keep City Clean for Public Health and Safety; Sewer

COUNCIL PRIORITY — Improve Public Safety

a) Resolution 2024-117

NOTICE OF COMPLETION FOR EMERGENCY REPAIR OF THE ESCONDIDO LAND OUTFALL
Request the City Council adopt Resolution No. 2024-119, authorizing the Director of Utilities to file a
Notice of Completion for Emergency Repair of the Escondido Land Outfall Project.

Staff Recommendation: Approval (Utilities: Angela Morrow, Director of Utilities)

Presenter: Stephanie Roman, Interim Assistant Director of Utilities, Construction & Engineering
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CITY of ESCONDIDO

COUNCIL MEETING AGENDA

WEDNESDAY, AUGUST 28, 2024

ESSENTIAL SERVICE - Yes, Keep City Clean for Public Health and Safety; Sewer
COUNCIL PRIORITY = Improve Public Safety
a) Resolution No. 2024-119

AGREEMENT OF PURCHASE AND SALE BETWEEN THE CITY OF ESCONDIDO AND 1501 AUTO PARKWAY,
LLC (“BUYER”) AND DECLARATION OF EXEMPT SURPLUS LAND

Request the City Council adopt Resolution No. 2024-122 authorizing and approving the execution of an
Agreement of Purchase and Sale between the City of Escondido and 1501 Auto Parkway, LLC (“Buyer”) for
real property located at or about 707 S. Hale Avenue, Escondido, California (“Property”).

Staff Recommendation: Approval (Economic Development: Jennifer Schoeneck, Director of Economic
Development)

Presenter: Jennifer Schoeneck, Director of Economic Development

ESSENTIAL SERVICE — Yes, Land Use/Development

COUNCIL PRIORITY —Increase Retention and Attraction of People and Businesses to Escondido
a) Resolution No. 2024-122

AWARD CONSULTING AGREEMENT FOR DESIGN OF THE WESTSIDE PARK SKATE SPOT PROJECT
Request the City Council adopt Resolution No. 2024-129 authorizing the Mayor to execute a Consulting
Agreement for the design of the Westside Park Skate Spot Project (“Project”) with New Line Skateparks,
Inc., determined to be the most qualified and responsive proposal, in the amount of $260,196.

Staff Recommendation: Approval (Chris McKinney, Director of Development Services, and Jonathan
Schauble, City Engineer)

Presenter: Jonathan Schauble, City Engineer
ESSENTIAL SERVICE - Yes, Parks Facilities/Open Spaces
COUNCIL PRIORITY - Increase Retention and Attraction of People and Businesses to Escondido

a) Resolution No. 2024-129
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WEDNESDAY, AUGUST 28, 2024

CONSENT RESOLUTIONS AND ORDINANCES (COUNCIL/RRB)

The following Resolutions and Ordinances were heard and acted upon by the City Council/RRB at a previous City
Council/Mobilehome Rent Review meeting. (The title of Ordinances listed on the Consent Calendar are deemed to
have been read and further reading waived.)

9.

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF ESCONDIDO, CALIFORNIA, APPROVING AND
ADOPTING REGULATING RECREATIONAL VEHICLE PARKING

Approved on August 7, 2024 with a vote of 4/1 (Martinez - No)
a) Ordinance No. 2024-10R (Second Reading and Adoption)

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF ESCONDIDO, CALIFORNIA, APPROVING AND
ADOPTING THE ESCONDIDO CONSISTENCY AMENDMENTS TO THE LAND USE ELEMENT AND EAST
VALLEY AREA PLAN | PL24-0007

Approved on August 7, 2024 with a vote of 5/0

a) Ordinance No. 2024-11 (Second Reading and Adoption)

CURRENT BUSINESS

11.

UPDATE CONCERNING THE REQUEST FOR PROPOSALS FOR MANAGEMENT OF THE CALIFORNIA CENTER
FOR THE ARTS, ESCONDIDO; CORRECTIONS OF PREVIOUSLY REPORTED 5-YEAR EXPENSES DATA; AND
APPOINTMENT OF A CITY COUNCIL AD HOC SUBCOMMITTEE TO REVIEW ALL PROPOSALS RECEIVED
Request the City Council receive and file the report from staff, including the corrected 5-year average
expenses at the CCAE; and consideration of Mayoral recommendation of two members of the City Council
to serve on an ad hoc Subcommittee to review the responses received to the Request for Proposals
(“RFP”) for the operation of the CCAE facility.

Staff Recommendation: Receive and File (City Manager: Christopher McKinney, Deputy City Manager) the
report; Approve Mayoral nominations of two City Council members to serve on an Ad Hoc Subcommittee
to review all submitted proposals

Presenter: Christopher McKinney, Deputy City Manager
ESSENTIAL SERVICE - Yes, Maintenance of Facilities

COUNCIL PRIORITY - Eliminate Structural Deficit
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CITY of ESCONDIDO

COUNCIL MEETING AGENDA

WEDNESDAY, AUGUST 28, 2024

ESCONDIDO CREEK TRAIL MULTI-USE PATH PROJECT: AWARD OF CONSTRUCTION CONTRACT IN THE
AMOUNT OF $11,781,411.50 TO TRI-GROUP CONSTRUCTION AND AWARD CONSTRUCTION
MANAGEMENT CONSULTING AGREEMENT IN THE AMOUNT OF $1,074,473 TO T.Y. LIN INTERNATIONAL
Request the City Council adopt Resolution No. 2024-107 authorizing the Mayor to execute a Public
Improvement Agreement for the Escondido Creek Trail Multi-Use Path Project (“Project”) with Tri-Group
Construction and Development, Inc., determined to be the lowest responsible and responsive bidder, in
the amount of $11,781,411.50.

Further, it is requested that the City Council adopt Resolution No. 2024-108 authorizing the Mayor
execute a consulting agreement with T.Y. Lin International in the amount of $1,074,473 to provide
construction management, inspection, and environmental services for the Project.

Staff Recommendation - Approval (Chris McKinney, Deputy City Manager, and Jonathan Schauble, City
Engineer)

Presenters: Joanna Axelrod, Deputy City Manager, and Jonathan Schauble, City Engineer
ESSENTIAL SERVICE - Yes, Infrastructure/Parks Facilities

COUNCIL PRIORITY -Improve Public Safety/Increase Attraction of People/Encourage Housing
Development

a) Resolution No. 2024-107
b) Resolution No. 2024-108

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF ESCONDIDO, CALIFORNIA, EXPRESSING ITS
POSITION AND RECOMMENDATIONS ON BATTERY ENERGY STORAGE SYSTEM PROJECTS IN AND
ADJACENT TO THE CITY OF ESCONDIDO

Request the City Council adopt Resolution No. 2024-113 expressing its position and recommendations on
Battery Energy Storage System Projects in and adjacent to the City of Escondido.

Staff Recommendation: Approval (City Council: Mayor Dane White, Councilmember Mike Morasco)
Presenter: Mayor Dane White

ESSENTIAL SERVICE — Yes, Fire/EMS Services; Keep City Clean for Public Health and Safety; Land
Use/Development; Clean Water; Sewer; Public Works/Infrastructure; Maintenance of Parks
facilities/Open Spaces

COUNCIL PRIORITY — Improve Public Safety

a) Resolution No. 2024-113




CITY of ESCONDIDO

COUNCIL MEETING AGENDA

WEDNESDAY, AUGUST 28, 2024

14. CANCELLATION OF NOVEMBER 5, 2024 GENERAL MUNICIPAL ELECTION FOR THE POSITION OF CITY
TREASURER AND THE APPOINTMENT OF THE INCUMBENT CANDIDATE TO THE OFFICE OF CITY
TREASURER
Request the City Council approve the City Clerk's certification that there are not more candidates than
offices to be filled for the position of City Treasurer for the City of Escondido's (“City”) General Municipal
Election on November 5, 2024; and consider and discuss whether to cancel the City Election and appoint
the respective incumbent as the only verified candidate for the open office, or hold the City Election as
scheduled.

Staff Recommendation: Approve the Clerk’s certification and authorize cancelling the November 5,
2024, General Municipal Election for the Office of City Treasurer for the four-year term from 2024-2028
and appoint the incumbent City Treasurer to the position. (City Clerk’s Office: Zack Beck, City Clerk)

Presenter: Zack Beck, City Clerk

ESSENTIAL SERVICE — No

COUNCIL PRIORITY - Eliminate Structural Deficit
FUTURE AGENDA

15. FUTURE AGENDA
The purpose of this item is to identify issues presently known to staff or which members of the City
Council wish to place on an upcoming City Council agenda. Council comment on these future agenda
items is limited by California Government Code Section 54954.2 to clarifying questions, brief
announcements, or requests for factual information in connection with an item when it is discussed.

Staff Recommendation: None (City Clerk's Office: Zack Beck)
COUNCILMEMBERS SUBCOMMITTEE REPORTS AND OTHER REPORTS
CITY MANAGER’S WEEKLY ACTIVITY REPORT
The most current information from the City Manager regarding Economic Development, Capital Improvement

Projects, Public Safety, and Community Development. This report is also available on the City’s website,
www.escondido.gov.




CITY of ESCONDIDO

COUNCIL MEETING AGENDA

WEDNESDAY, AUGUST 28, 2024

ORAL COMMUNICATIONS

In addition to speaking during particular agenda items, the public may address the Council on any item which is
not on the agenda provided the item is within the subject matter jurisdiction of the City Council. State law
prohibits the Council from discussing or taking action on such items, but the matter may be referred to the City
Manager/staff or scheduled on a subsequent agenda. Speakers are limited to only one opportunity to address the
Council under Oral Communications.

ADJOURNMENT
UPCOMING MEETING SCHEDULE

Wednesday, September 11, 2024 4:00 & 5:00 PM  Closed Session, Regular Meeting, Council Chambers
Wednesday, September 18,2024 4:00 & 5:00 PM  Closed Session, Regular Meeting, Council Chambers

SUCCESSOR AGENCY

Members of the Escondido City Council also sit as the Successor Agency to the Community Development
Commission, Escondido Joint Powers Financing Authority, and the Mobilehome Rent Review Board.

10
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Consent Item No. 1 August 28, 2024

AFFIDAVITS

OF

ITEM

POSTING-—NONE




STAFF REPORT

August 28, 2024
File Number 0400-40

SUBJECT

APPROVAL OF WARRANT REGISTERS (COUNCIL)

DEPARTMENT

Finance

RECOMMENDATION

Request approval for City Council and Housing Successor Agency warrant numbers:
386365 — 386475 dated August 7, 2024

386476 — 386666 dated August 14, 2024

Staff Recommendation: Approval (Finance Department: Christina Holmes, Director of Finance)
ESSENTIAL SERVICE - Yes, Internal requirement per Municipal Code Section 10-49
COUNCIL PRIORITY -

FISCAL ANALYSIS

The total amount of the warrants for the following periods are as follows:

August 01, 2024 — August 07, 2024 is $1,111,040.41

August 08, 2024 — August 14, 2024 is $4,908,447.16

PREVIOUS ACTION

None
BACKGROUND

The Escondido Municipal Code Section 10-49 states that warrants or checks may be issued and paid prior
to audit by the City Council, provided the warrants or checks are certified and approved by the Director
of Finance as conforming to the current budget. These warrants or checks must then be ratified and
approved by the City Council at the next regular Council meeting.

Iltem2.
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CITY of ESCONDIDO

COUNCIL MEETING MINUTES

Iltem3.

REGULAR SESSION - 5:00PM
August 14, 2024

MOMENT OF REFLECTION

City Council agendas allow an opportunity for a moment of silence and reflection at the beginning of the
evening meeting. The City does not participate in the selection of speakers for this portion of the agenda,
and does not endorse or sanction any remarks made by individuals during this time. If you wish to be
recognized during this portion of the agenda, please notify the City Clerk in advance.

FLAG SALUTE

The City Council conducts the Pledge of Allegiance at the beginning of every City Council meeting.

CALL TO ORDER

Roll Call: C. Garcia, J. Garcia, Martinez, Morasco, White

PRESENTATIONS

San Diego Evacuation Alerting Systems

CLOSED SESSION REPORT

None

ORAL COMMUNICATIONS

Becky Rapp — Expressed concern regarding the impacts of cannabis on public safety and public health.

Christine Jackson — Expressed concern regarding the Council policy for adding items to the agenda.

Maria Wallace — Expressed concern that the United Sovereign America Organization is spreading
misinformation regarding voting fraud in the United States.

TJ Musser — Expressed concern regarding the 5:00 p.m. start time of City Council Meetings.

CONSENT CALENDAR

Motion: Morasco; Second: C. Garcia; Approved: 5-0

July 17, 2024 Escondido City Council Minutes Page1of6
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CITY of ESCONDIDO

COUNCIL MEETING MINUTES

1. AFFIDAVITS OF PUBLICATION, MAILING, AND POSTING (COUNCIL/RRB)

2. APPROVAL OF WARRANT REGISTERS (COUNCIL)
Request the City Council approve the City Council and Housing Successor Agency warrant
numbers:
e 386173 -386364 dated July 31, 2024

Staff Recommendation: Approval (Finance Department: Christina Holmes, Director of
Finance)

ESSENTIAL SERVICE - Yes, Internal requirement per Municipal Code Section 10-49

3. APPROVAL OF MINUTES: None

4. WAIVER OF READING OF ORDINANCES AND RESOLUTIONS

5. TREASURER’S INVESTMENT REPORT FOR THE QUARTER ENDED JUNE 30, 2024

Request the City Council approve the Quarterly Investment Report for the quarter ended June
30, 2024.

Staff Recommendation: Approve (Douglas Shultz, City Treasurer)
Presenter: Douglas Shultz, City Treasurer

6. LIBRARY SERVICES AND TECHNOLOGY ACT GRANT, PLAY FOR ALL - $19,710
Request the City Council adopt Resolution No. 2024-114 authorizing the Assistant Director of
Community Services to receive a Library Services and Technology Act (“LSTA”) Grant for
$19,710 grant from the California State Library on behalf of the Escondido Public Library.

Staff Recommendation: Approval (Economic Development/Community Services: Jennifer
Schoeneck, Director of Economic Development)

Presenter: Robert Rhoades, Assistant Director of Community Services
ESSENTIAL SERVICE — No
a) Resolution No. 2024-114

7. APPROVE BUDGET ADJUSTMENT, CHANGE ORDER AND CONTRACT AMENDMENT FOR THE
CITRACADO PARKWAY EXTENSION PROJECT
Request the City Council adopt Resolution No. 2024-112 authorizing a budget adjustment to
program available Transnet Funds in the amount of $1,036,965 for use on this Project;
Resolution No. 2024-115 for a change order in the amount of $957,688.50 to the construction

July 17, 2024 Escondido City Council Minutes Page 2 of 6
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CITY of ESCONDIDO

COUNCIL MEETING MINUTES

contract with Flatiron West, Inc.; and Resolution No. 2024-116 authorizing Amendment 6 to
the consultant contract with TY Lin International in the amount of $376,460 for the Citracado
Parkway Extension Project (“Project”).

Staff Recommendation: Approval (Chris McKinney, Interim Development Services Director/
Deputy City Manager and Owen Tunnell, Interim-City Engineer)

Presenter: Matt Souttere, Project Manager
Resolution No. 2024 - 112
Resolution No. 2024 - 115
Resolution No. 2024 - 116
ADDITION OF EMERGENCY ITEM (CA GOVERNMENT CODE SECTION 54954.2B)

Motion to add an emergency item related to a water main break on Grand Ave: White; Second: J.
Garcia; Approved: 5-0

EMERGENCY ITEM (CA GOVERNMENT CODE SECTION 54954.2C)

RATIFICATION OF LOCAL EMERGENCY PROCLAMATION AND APPROVE EMERGENCY REPAIR OF EAST
GRAND AVENUE

Request the City Council take the following action: Adopt Resolution No. 2024-128, ratifying
Proclamation No. 2024-03 by the Director of Emergency Services and declaring that pursuant to the
California Public Contract Code AND Escondido Municipal Code, the City Council affirms that it was
appropriate for City staff to forego competitive bidding procedures and to award a contract for
emergency repair of East Grand Avenue due to a water main break.

Staff Recommendation: Approval (Utilities: Angela Morrow)
Presenter: Angela Morrow, Director of Utilities, Construction & Engineering

ESSENTIAL SERVICE — Yes; Keep City Clean for Public Health and Safety; Clean Water; Public
Works/Infrastructure

COUNCIL PRIORITY — Improve Public Safety
Motion: White; Second: C. Garcia; Approved: 5-0

CURRENT BUSINESS

July 17, 2024 Escondido City Council Minutes Page 3 of 6
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CITY of ESCONDIDO

COUNCIL MEETING MINUTES

FY 2024 USDA URBAN AND COMMUNITY FORESTRY PROGRAM SUBAWARD AGREEMENT
Request the City Council to adopt Resolution No. 2024-127, authorizing the Mayor, to receive
grant funds from the United States Department of Agriculture (“USDA”) Urban and Community
Forestry Program Subaward in the amount of $665,500, and execute on its behalf, all grant-
related agreements and documents necessary to receive and expend the funds for the
completion of the Urban Forestry Management Plan.

Staff Recommendation: Approval (Development Services Department: Christopher McKinney,
Deputy City Manager/Interim Director of Development Services)

Presenter: Oscar Romero, Principal Planner

ESSENTIAL SERVICE - Yes, Land Use/Development; Public Works/Infrastructure; Maintenance
of Parks facilities/Open Spaces

COUNCIL PRIORITY — Increase Retention and Attraction of People and Businesses to Escondido
a) Resolution No. 2024-127

Maria Wallace — Expressed support for this item.

Patricia Borchmann — Expressed support for this item.

Laura Hunter — Expressed support for this item.

Motion: Martinez; Second: C. Garcia; Approved: 5-0

AMENDMENT TO MOBILEHOME RENT REVIEW BOARD GUIDELINES

Request the City Council, serving in its capacity as the Escondido Rent Review Board, adopt RRB
Resolution No. 2024-121 amending the Mobilehome Rent Review Board Guidelines.

Staff Recommendation: Approval (Michael McGuinness, City Attorney; Danielle Lopez,
Housing and Neighborhood Services Manager)

Presenters: Michael McGuinness, City Attorney, and Danielle Lopez, Housing and
Neighborhood Services Manager

ESSENTIAL SERVICE — Yes, Land Use/Development
a) RRB Resolution No. 2024-121R

Louise Reed — Expressed opposition to this item.

July 17, 2024 Escondido City Council Minutes Page 4 of 6
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10.

11.

CITY of ESCONDIDO

COUNCIL MEETING MINUTES

Carol Hanegan — Expressed opposition to this item.
Evelyn Langston — Expressed opposition to this item.
Delores McQuiston — Expressed opposition to this item.
Joan de Vries — Expressed opposition to this item.

Bill Zigler — Expressed opposition to this item.

Daniel Ingraham — Expressed opposition to this item.
Elias Velazquez — Expressed opposition to this item.
Julie Paule — Expressed support for this item.

Motion: Morasco; Second: White; Approved: 4-1 (Martinez — No)

DESIGNATION OF VOTING DELEGATE — LEAGUE OF CALIFORNIA CITIES CONFERENCE
Request the City Council designate the Voting Delegate and up to two alternates for the League
of California Cities Annual Conference in Sacramento, California, on October 16-18, 2024.

Staff Recommendation: Approval (City Clerk’s Office: Zack Beck, City Clerk)
Presenter: Zack Beck, City Clerk
ESSENTIAL SERVICE —No

Motion to appoint Deputy Mayor Christian Garcia as voting delegate; Councilmember Joe
Garcia as alternate: White; Second: J. Garcia; Approved: 5-0

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF ESCONDIDO, CALIFORNIA, ESTABLISHING
A POLICY ON FRIENDSHIP CITIES AND SISTER CITIES

Request the City Council adopt Resolution No. 2024-126 establishing a Friendship and Sister
City Policy for the City of Escondido.

Staff Recommendation: None (City Council: Mayor Dane White, Councilmember Joe Garcia)
Presenter: Mayor Dane White and Councilmember Joe Garcia

ESSENTIAL SERVICE — No

July 17, 2024 Escondido City Council Minutes Page 5 of 6
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CITY of ESCONDIDO

COUNCIL MEETING MINUTES

COUNCIL PRIORITY = Increase Retention and Attraction of People and Businesses to Escondido
a) Resolution No. 2024-126
Juan Tapia — Expressed support for this item.
Motion: J. Garcia; Second: White; Approved: 5-0
FUTURE AGENDA

12. FUTURE AGENDA
The purpose of this item is to identify issues presently known to staff or which members of
the City Council wish to place on an upcoming City Council agenda. Council comment on
these future agenda items is limited by California Government Code Section 54954.2 to
clarifying questions, brief announcements, or requests for factual information in connection
with an item when it is discussed.

Staff Recommendation: None (City Clerk's Office: Zack Beck)

White/C. Garcia — Annual report on Mobile Home Rent Review Board Guidelines
COUNCILMEMBERS SUBCOMMITTEE REPORTS AND OTHER REPORTS
CITY MANAGER’S WEEKLY ACTIVITY REPORT
The most current information from the City Manager regarding Economic Development, Capital

Improvement Projects, Public Safety, and Community Development. This report is also available on the
City’s website, www.escondido.gov.

ORAL COMMUNICATIONS
None
ADJOURNMENT

Mayor White adjourned the meeting at 7:15 p.m.

MAYOR CITY CLERK

July 17, 2024 Escondido City Council Minutes Page 6 of 6
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CITY of ESCONDIDO

COUNCIL MEETING MINUTES

Iltem3.

CLOSED SESSION
4:30 PM

CALL TO ORDER

1. Roll Call: C. Garcia, J. Garcia, Morasco, White
ORAL COMMUNICATIONS
None

CLOSED SESSION

l. CONFERENCE WITH REAL PROPERTY NEGOTIATORS (Government § 54956.8)

a. Property: 3500 Burnet Drive, Escondido, California 92027 (APN 76016998)
b. Agency Negotiator: Sean McGlynn, City Manager, or designee

c. Negotiating Party: San Diego Humane Society

d. Under Negotiation: Price and Terms of Sale

ADJOURNMENT

Mayor White adjourned the meeting at 4:52 p.m.

MAYOR CITY CLERK

August 7, 2024 Escondido City Council Minutes

Page 10f8
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COUNCIL MEETING MINUTES
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REGULAR SESSION
5:00 PM Regular Session

MOMENT OF REFLECTION
City Council agendas allow an opportunity for a moment of silence and reflection at the beginning of the
evening meeting. The City does not participate in the selection of speakers for this portion of the agenda,

and does not endorse or sanction any remarks made by individuals during this time. If you wish to be
recognized during this portion of the agenda, please notify the City Clerk in advance.

FLAG SALUTE

The City Council conducts the Pledge of Allegiance at the beginning of every City Council meeting.
CALL TO ORDER

Roll Call: C. Garcia, J. Garcia, Martinez, Morasco, White

PRESENTATIONS

Miss National Extraordinaire Pageant Winners

Escondido Street Stewards

CLOSED SESSION REPORT

ORAL COMMUNICATIONS

Tony Young — Executive Director of San Diego Workforce Partnership.

Maria Wallace — Expressed support for the Escondido Climate Action Plan (CAP).

Aisha Wallace Palomares — Expressed support for the Escondido Climate Action Plan (CAP).
CONSENT CALENDAR

Motion: Morasco; Second: C. Garcia; Approved: 5-0

1. AFFIDAVITS OF PUBLICATION, MAILING, AND POSTING (COUNCIL/RRB)

2. APPROVAL OF WARRANT REGISTERS (COUNCIL)

August 7, 2024 Escondido City Council Minutes Page 2 of 8
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CITY of ESCONDIDO

COUNCIL MEETING MINUTES

Request approval for City Council and Housing Successor Agency warrant numbers:
e 385478 — 385730 dated July 10, 2024
e 385731 -385967 dated July 17, 2024
e 385968 —386172 dated July 24, 2024

Staff Recommendation: Approval (Finance Department: Christina Holmes, Director of
Finance)

ESSENTIAL SERVICE - Yes, Internal requirement per Municipal Code Section 10-49

APPROVAL OF MINUTES: Regular Meeting Minutes of July 10, 2024 and July 17, 2024

WAIVER OF READING OF ORDINANCES AND RESOLUTIONS

ESTABLISHING THE PROPERTY TAX RATE AND FIXED CHARGE ASSESSMENTS FOR GENERAL
OBLIGATION BONDED INDEBTEDNESS

It is requested that the City Council adopt Resolution No. 2024-111 to establish the property
tax rate and fixed charge assessments for bonded indebtedness for Fiscal Year 2024/25.

Staff Recommendation: Approval (Finance: Christina Holmes, Director of Finance)
Presenter: Christina Holmes, Director of Finance

ESSENTIAL SERVICE - Yes, Internal Requirement, Debt Repayment

COUNCIL PRIORITY — Internal Requirement, Debt Repayment

a) Resolution No. 2024-111

FY23 URBAN AREA SECURITY INITATIVE (“UASI”) GRANT PROGRAM AND BUDGET NUMBER

Request the City Council adopt Resolution No. 2024-104 authorizing the Escondido Fire
Department to accept FY 2023 Urban Area Security Initiative (“UASI”) grant funds in the
amount of $53,300; authorize the Fire Chief or his designee to execute grant documents on
behalf of the City; and approve budget adjustments needed to spend grant funds.

Staff Recommendation: Approval (Fire: John Tenger, Fire Chief)

Presenter: Tyler Batson, Fire Division Chief

ESSENTIAL SERVICE - Yes, Police Services; Fire/EMS Services

COUNCIL PRIORITY — Improve Public Safety

August 7, 2024 Escondido City Council Minutes Page 3 0f 8

Iltem3.

21




CITY of ESCONDIDO

COUNCIL MEETING MINUTES

a) Resolution No. 2024-104

PUBLIC SERVICES AGREEMENT WITH WEST COAST ARBORISTS INC. FOR LANDSCAPE
MAINTENANCE TREE SERVICES FOR THE CITY OF ESCONDIDO LANDSCAPE MAINTENANCE
ASSESSMENT DISTRICTS (LMD)

It is requested that the City Council adopt Resolution No. 2024-99 awarding the Public Services
Agreement (Exhibit “A”) to West Coast Arborists, Inc., for Landscape Maintenance Tree Services
for the City of Escondido and authorizing the Mayor to execute the agreement in the amount
of $1,400,000 over a four-year period.

Staff Recommendation: Approval (Chris McKinney, Development Services Director, and Owen
Tunnell, Interim City Engineer)

Presenter: Jen Conway, Management Analyst II

ESSENTIAL SERVICE - Yes, Keep City Clean for Public Health and Safety; Maintenance of Parks
Facilities/Open Spaces

COUNCIL PRIORITY - Improve Public Safety; Increase Retention and Attraction of People and
Businesses to Escondido

a) Resolution No. 2024-99

CONTINUING THE EMERGENCY REPAIR OF THE ESCONDIDO TRUNK SEWER MAIN

Request the City Council take the following actions:

Adopt Resolution No. 2024-106, declaring that pursuant to the terms of Section 22050 of the
California Public Contract Code, the City Council finds there is a need to continue the
emergency repair of the Escondido Trunk Sewer Main. The resolution, which must be passed
by four-fifths vote, also declares that public interest and necessity demand the immediate
expenditure to safeguard life, health, or property; and

Approve a Budget Adjustment in the amount of $12,036,225.
Staff Recommendation: Approval (Utilities: Angela Morrow, Director of Utilities)

Presenter: Stephanie Roman, Interim Assistant Director of Utilities — Construction &
Engineering

ESSENTIAL SERVICE - Yes, Keep City Clean for Public Health and Safety; Sewer

COUNCIL PRIORITY = Improve Public Safety
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CITY of ESCONDIDO

COUNCIL MEETING MINUTES

a) Resolution No. 2024-106

9. FY 2023 STATE HOMELAND SECURITY GRANT PROGRAM AND BUDGET ADJUSTMENT

Request the City Council adopt Resolution No. 2024-109 to authorize the Escondido Police
Department to accept FY 2023 State Homeland Security Grant funds in the amount of $86,760;
authorize the Chief of Police or his designee to execute grant documents on behalf of the City;
and approve budget adjustments needed to spend grant funds. The County of San Diego Office
of Emergency Services has authorized the City of Escondido to spend its funds on equipment
to support regional public safety projects. The Fire Department will receive $45,693 and the
Police Department will receive $41,067 from this award.

Staff Recommendation: Approval (Police Department: Edward Varso, Chief of Police)
Presenter: Edward Varso, Chief of Police

ESSENTIAL SERVICE - Yes, internal requirement in support of Police Services and Fire/EMS
Services

COUNCIL PRIORITY = Improve Public Safety

a) Resolution No. 2024-109
CONSENT RESOLUTIONS AND ORDINANCES (COUNCIL/RRB)
The following Resolutions and Ordinances were heard and acted upon by the City Council/RRB at a
previous City Council/Mobilehome Rent Review meeting. (The title of Ordinances listed on the Consent
Calendar are deemed to have been read and further reading waived.)

PUBLIC HEARINGS

10. CONSIDERATION OF AN ORDINANCE REGULATING RECREATIONAL VEHICLE PARKING

Request the City Council adopt Ordinance No. 2024-10 amending Escondido Municipal Code
section 28-142 to regulate recreational vehicle (“RV”) parking.

Staff Recommendation: Approval (City Manager: Christopher McKinney, Deputy City Manager)
Presenter: Christopher McKinney, Deputy City Manager, and Ed Varso, Chief of Police
ESSENTIAL SERVICE —Yes, Keep City Clean for Public Health and Safety; Clean Water

COUNCIL PRIORITY — Improve Public Safety; Increase Retention and Attraction of People and
Businesses to Escondido
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11.

12.

CITY of ESCONDIDO

COUNCIL MEETING MINUTES

a) Ordinance No. 2024-10 (First Reading and Introduction)

Motion to introduce Ordinance No. 2024-10 and permit RV parking within 100 yards of the RV
registered address for loading and unloading before and after a trip from 24 hours to 48 hours:
Morasco; Second: C. Garcia; Approved: 4-1 (Martinez — No)

CONSISTENCY AMENDMENTS TO THE LAND USE ELEMENT AND EAST VALLEY AREA PLAN |
PL24-0007

Request the City Council adopt Ordinance No. 2024-11, approving the General Plan Land Use
and Community Form chapter and East Valley Parkway Area Plan text and figure amendments
for consistency with the East Valley Specific Plan (“EVSP”), which was adopted by City Council
onJuly 19, 2023.

Staff Recommendation: Approval (Development Services: Christopher McKinney, Deputy City
Manager)

Presenter: Pricila Roldan, Associate Planner

ESSENTIAL SERVICE — Yes, Land Use/Development

a) Ordinance No. 2024-11 (First Reading and Introduction)
Motion: White; Second: C. Garcia; Approved: 5-0

2024-2025 ANNUAL ACTION PLAN FOR THE DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT (“HUD”) FUNDING FOR THE COMMUNITY DEVELOPMENT BLOCK GRANT
(“CDBG"”) AND HOME INVESTMENT PARTNERSHIP (“HOME”) PROGRAMS

Itis requested that the City Council conduct a public hearing to solicit and consider citizen input
on the FY 2024-2025 HUD Annual Action Plan for the use of CDBG and HOME funds; and

Adopt Resolution No. 2024-110 approving Fiscal Year 2024-2025 HUD Annual Action Plan for
use of CDBG and HOME Funds, conditionally commit funds to projects, authorize the Director
of Community Development to execute contracts as appropriate and approve the submittal of
the FY 2024-2025 Annual Action Plan to HUD.

Staff Recommendation: Approval (Development Services: Chris McKinney, Deputy City
Manager and Interim Director of Development Services)

Presenter: Danielle Lopez, Housing and Neighborhood Services Manager and Dulce Salazar,
Management Analyst
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CITY of ESCONDIDO

COUNCIL MEETING MINUTES

ESSENTIAL SERVICE - Yes, Keep City Clean for Public Health and Safety; Land
Use/Development; Public Works/Infrastructure; Maintenance of Parks facilities/Open Spaces

COUNCIL PRIORITY - Eliminate Structural Deficit; Encourage Housing Development

a) Resolution No. 2024-110

Rick Paul — Stated that the Alabaster Jar Project will submit an accurate application next year.
Melanie Favre — Expressed support for the WeeCare Boost Upwards Program.

Emerald Carroll — Expressed support for the WeeCare Boost Upwards Program.

Motion to approve Resolution No. 2024-110; explore alternative funding for the Alabaster Jar
Project; increase the allocation from $24,000 to $50,000 for the Rental Subsidy Program and
increase the amount provided to recipients in the Rental Subsidy Program from $150 to $200
per month: White; Second: J. Garcia; Approved: 5-0

CURRENT BUSINESS

13.

14.

2023 GENERAL PLAN ANNAUL PROGRESS REPORT | PL24-0082

Request the City Council receive and file the 2023 General Plan Annual Progress Report,
documenting the City’s progress on implementing the General Plan for the 2023 calendar year.

Staff Recommendation: Receive and File (Development Services Department: Christopher W.
McKinney, Deputy City Manager)

Presenter: Pricila Roldan, Associate Planner
ESSENTIAL SERVICE — Yes Land Use/Development

2023 CLIMATE ACTION PLAN ANNUAL MONITORING REPORT | PL24-0082

Request the City Council receive and file the 2023 Climate Action Plan (“CAP”) Annual
Monitoring Report

Staff Recommendation: Receive and File (Development Services Department: Christopher W.
McKinney, Deputy City Manager)

Presenter: Veronica Morones, City Planner

ESSENTIAL SERVICE — Yes Land Use/Development
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CITY of ESCONDIDO

COUNCIL MEETING MINUTES

Item moved to a later date
FUTURE AGENDA

15. FUTURE AGENDA
The purpose of this item is to identify issues presently known to staff or which members of
the City Council wish to place on an upcoming City Council agenda. Council comment on
these future agenda items is limited by California Government Code Section 54954.2 to
clarifying questions, brief announcements, or requests for factual information in connection
with an item when it is discussed.

Staff Recommendation: None (City Clerk's Office: Zack Beck)
Councilmember Garcia / Mayor White — Friendship and Sister City Policy
COUNCILMEMBERS SUBCOMMITTEE REPORTS AND OTHER REPORTS
CITY MANAGER’S WEEKLY ACTIVITY REPORT
The most current information from the City Manager regarding Economic Development, Capital

Improvement Projects, Public Safety, and Community Development. This report is also available on the
City’s website, www.escondido.gov.

ORAL COMMUNICATIONS
None
ADJOURNMENT

Mayor White adjourned the meeting at 7:15 p.m.

MAYOR CITY CLERK
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Item4.

ITEM NO. 4

SUBIJECT

WAIVER OF READING OF ORDINANCES AND RESOLUTIONS -

ANALYSIS

The City Counci/RRB has adopted a policy that is sufficient to read the title of ordinances at the time of
introduction and adoption, and that reading of the full text of ordinances and the full text and title of
resolutions may be waived.

Approval of this consent calendar item allows the City Council/RRB to waive the reading of the full text and title of
all resolutions agendized in the Consent Calendar, as well as the full text of all ordinances agendized in either the
Introduction and Adoption of Ordinances or General Items sections. This particular consent calendar item requires
unanimous approval of the City Council/RRB.

Upon approval of this item as part of the Consent Calendar, all resolutions included in the motion and second
to approve the Consent Calendar shall be approved. Those resolutions removed from the Consent Calendar
and considered under separate action may also be approved without the reading of the full text and title of
the resolutions.

Also, upon the approval of this item, the Mayor will read the titles of all ordinances included in the
Introduction and Adoption of Ordinances section. After reading of the ordinance titles, the City
Council/RRB may introduce and/or adopt all the ordinances in one motion and second.

RECOMMENDATION

Staff recommends that the City Council/RRB approve the waiving of reading of the text of all ordinances and
the text and title of all resolutions included in this agenda. Unanimous approval of the City Council/RRB is
required.

Respectfully Submitted,

W

Zack Beck
City Clerk
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STAFF REPORT

August 28, 2024
File Number 0600-10; A-3519

SUBJECT

CONTINUING THE EMERGENCY REPAIR OF THE ESCONDIDO TRUNK SEWER MAIN

DEPARTMENT
Utilities Department
RECOMMENDATION

Request the City Council adopt Resolution No. 2024-117, declaring that pursuant to the terms of Section
22050 of the California Public Contract Code, the City Council finds there is a need to continue the
emergency repair of the Escondido Trunk Sewer Main. The Resolution, which must be passed by four-
fifths vote, also declares that public interest and necessity demand the immediate expenditure to
safeguard life, health, or property.

Staff Recommendation: Approval (Utilities: Angela Morrow, Director of Utilities)

Presenter: Stephanie Roman, Interim Assistant Director of Utilities — Construction & Engineering
ESSENTIAL SERVICE - Yes, Keep City Clean for Public Health and Safety; Sewer

COUNCIL PRIORITY — Improve Public Safety

FISCAL ANALYSIS

A Public Improvement Agreement with J.R. Filanc Construction Company has been executed for the
emergency repair of Section 1 of the trunk sewer paralleling the Escondido Creek from Harding Street to
Ash Street in an amount not to exceed $1,795,534. All work will be performed on a time and materials
basis.

PREVIOUS ACTION

On June 26, 2024, the City Council adopted Resolution No. 2024-86, ratifying Proclamation No. 2024-02,
affirming that it was appropriate for City staff to forego competitive bidding procedures and work with
contractors for the necessary emergency repairs of the failing trunk sewer main.

On July 10, 2024, the City Council adopted Resolution No. 2024-94, reaffirming that there was a need to
continue efforts toward emergency repairs of the failing trunk sewer main sections.

Item5.
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On July 17, 2024, the City Council adopted Resolution No. 2024-103, reaffirming that there was a need to
continue efforts toward emergency repairs of the failing trunk sewer main sections.

On July 23, 2024, the City of Escondido (“City”) completed an agreement in an amount not to exceed
$10,240,691 to perform the emergency repair of the sewer pipeline in Section 2, from Beech Street to
Grape Day Park.

On August 7, 2024, the City Council adopted Resolution No. 2024-106, reaffirming that there was a need
to continue efforts toward emergency repairs of the failing trunk sewer main sections and approved a
budget adjustment in the amount of $12,036,225 which consists of $7,036,225 from the unallocated
Wastewater Reserves and $5,000,000 from the Capital Improvement Project No. 801508.

BACKGROUND

The City’s trunk sewer mains, constructed in the 1950’s, are a critical and integral part of the City’s
wastewater system. On June 17, 2024, during routine closed-circuit television inspection, Utilities Staff
identified multiple failed and severely deteriorated sections of 21-inch trunk sewer main. In order to act
quickly to avoid catastrophic failure, a local emergency was proclaimed on June 20, 2024, by the City
Manager, serving as the Director of Emergency Services. This allowed staff to work directly with
contractors to address the necessary repairs to the failing trunk sewer main.

The scope of work includes two sections of pipe that are in critical condition. These sections are shown in
Figure 1 below and defined as follows: 1) Ash Street - paralleling the Escondido Creek, from the Firestone
Complete Auto Care parking lot to the Walmart Neighborhood Market parking lot; and 2) Beech Street to
Grape Day Park - paralleling the Escondido Creek, traversing a short section of North Hickory Street, then
continuing in East Pennsylvania Street from North Hickory and extending into Grape Day Park.

Figure 1

Iltem5.
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Work associated with the emergency repairs for Section 2 began on July 25, 2024, and is anticipated to
be complete by May 31, 2025. The majority of the work will be done during regular day-time hours, with
some night-time work anticipated at the intersection of North Broadway and East Pennsylvania Avenue.
Temporary bypass pumping systems with associated above grade highlines will operate during active
construction; however, will remain in place throughout the duration of the project.

Utilities Staff continues to meet with franchise utilities, the public, other City departments, and applicable
regulatory agencies.

RESOLUTIONS
a. Resolution 2024-117
b. Resolution No. 2024-117 — Exhibit “A” — Public Improvement Agreement

Item5.
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RESOLUTION NO. 2024-117

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
ESCONDIDO, CALIFORNIA, FINDING THAT AN
EMERGENCY CONTINUES TO REQUIRE THE IMMEDIATE
REPAIR OF THE ESCONDIDO TRUNK SEWER MAIN

WHEREAS, the City Council recognizes that the City’s trunk sewer main pipeline previously defined

in the three following sections are at risk of imminent, catastrophic failure:

Section 1: Harding Street to Ash Street - paralleling the Escondido Creek; and

Section 2: Beech Street to Grape Day Park - paralleling the Escondido Creek, traversing a short
section of North Hickory Street, then continuing in East Pennsylvania Street from North Hickory

and extending into Grape Day Park; and

Section 3: Centre City Parkway to Norlak Avenue - traversing through Fire Station #1, traversing a

short section of North Quince Street, then continuing in Norlak Avenue; and

WHEREAS, Utilities Staff provided three scopes of work as defined above to three separate
contractors to obtain not-to-exceed costs and estimated schedules to complete the necessary emergency

repairs with the intent to draft Public Improvement Agreements for execution; and

WHEREAS, proposed costs for the work defined above came in significantly higher than

anticipated; and

WHEREAS, Utilities Staff refined and narrowed the scope of work to include the two sections in

critical condition, and defined as follows:

Item5.
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Section 1: Ash Street - paralleling the Escondido Creek, from the Firestone Complete Auto Care

parking lot to the Walmart Neighborhood Market parking lot; and

Section 2: Beech Street to Grape Day Park - paralleling the Escondido Creek, traversing a short
section of North Hickory Street, then continuing in East Pennsylvania Street from North Hickory

and extending into Grape Day Park; and

WHEREAS, Section 3 was determined to be in comparatively better condition than both Section 2

some parts of Section 1; and

WHEREAS, Utilities Staff has made the decision to forego emergency repairs on Section 3 and

truncate the emergency repairs associated with Section 1 at this time; and

WHEREAS, repairs to Section 3 and some parts of Section 1 will be replaced as a part of a future

CIP project; and

WHEREAS, pursuant to the approval of Resolution No. 2024-86 on June 26, 2024, ratifying
Proclamation No. 2024-02; Resolution No. 2024-94 on July 10, 2024; and Resolution No. 2024-103 on July
17, 2024, the City Council previously found that the failing trunk sewer risk constitutes an emergency and
found it appropriate for Utilities Staff to proceed to contract services without adopting plans,

specifications, working details, or giving notice of bids to award contracts; and

WHEREAS, Staff entered into a Public Improvement Agreement (“Agreement”) with CCL
Contracting, Inc., in an amount not to exceed ten million, two hundred forty thousand, six hundred ninety-

one dollars ($10,240,691); and

Item5.
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WHEREAS, Staff entered into a Public Improvement Agreement (“Agreement”) with J.R. Filanc
Construction Company in an amount not to exceed one million, seven hundred ninety-five thousand, five

hundred thirty-four dollars ($1,795,534); and

WHEREAS, pursuant to Section 22050 of the Public Contract Code, the City Council must review
the emergency action every 14 days, or its next regularly scheduled meeting, and determine by a four-

fifths vote there is a need to continue the action; and

WHEREAS, this City Council desires at this time and deems it to be in the best public interest to

continue the emergency action.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Escondido, California, as

follows:

1. That the above recitations are true.

2. That the City Council finds the failure of the trunk sewer main is a public health and safety
emergency; that this emergency will not permit the delay that would result from a competitive bidding
process; and that the proposed action and expenditure is still necessary to respond to the emergency

requiring immediate repair of the trunk sewer main.

33




Resolution No. 2024-117
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Page 1 of 115

Item5.

CITY OF ESCONDIDO
PuBLIC IMPROVEMENT AGREEMENT

This Public Improvement Agreement (“Agreement”) is made and entered into as of the last
date of signature below (“Effective Date”),

Between: CITY OF ESCONDIDO
a California municipal corporation
201 N. Broadway
Escondido, CA 92025
Attn: Randy Manns
760-839-6290, ext. 7031
("CITY")

And: Filanc
a California corporation
740 N. Andreasen Dr.
Escondido, CA 92029
Attn: Jim Roessling
760-941-7130
("CONTRACTOR").

(The CITY and CONTRACTOR each may be referred to herein as a “Party” and collectively as the
“Parties.”)

WHEREAS, the City Manager, in his role as Director of Emergency Services, has made
findings that an emergency exists at a City of Escondido facility immediately affecting public safety,
and has taken the following actions regarding those findings: issued Proclamation 2024-02 on June
20, 2024, which was subsequently affirmed by the City Council via Resolution 2024-86 on June 26,
2024; and ratifying Proclamation 2024-02, which was subsequently affirmed by the City Council via
Resolution 2024-94 on July 10, 2024, and was reaffirmed by the City Council via Resolution 2024-103
on July 17, 2024, continuing the Emergency;

WHEREAS, pursuant to Proclamation 2024-02 and Resolution 2024-94, the City desires to
enter into this Agreement for emergency repair services under Chapter 7 and Section 10-80 of the
Escondido Municipal Code;

WHEREAS, the Parties desire to enter into this Agreement for the performance of work
relating to the Emergency Repair of the Escondido Trunk Sewer Main Section 1. Ash Street

Public Improvement Agreement (Contractor) -1- CAO: 8/26/2021 34
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Item5.

paralleling the Escondido Creek/Channel from the Firestone Complete Auto Care parking lot to the
Walmart Neighborhood Market parking lot, as further described herein, and as depicted in Attachment
“A” to this agreement, which is incorporated by this reference.

NOW, THEREFORE, in consideration of the mutual covenants, promises, terms, and
conditions set forth herein, and the mutual benefits derived therefrom, the Parties hereby agree as
follows:

1. Project Documents. Attachment A: Project Location; Attachment B: Scope of Work; Attachment
C: Project Rates, and Attachment D: City of Escondido General Conditions, plus any Change
Orders, Shop Drawing Transmittals, Insurance Certificates, Guarantees, Special Conditions,
Plans, Drawings, Specifications, the Agreement, and all modifications, addenda, and amendments
thereto (“Project Documents”) are incorporated herein by this reference as if fully set forth herein.
The Project Documents are complementary, and what is called for by any one shall be as binding
as if called for by all.

2. Description and Performance of Work. CONTRACTOR shall furnish all work described in
Attachment “B” to this Agreement, which is incorporated herein by this reference (“Work™). All
Work to be performed and materials to be furnished shall be completed in a good workmanlike
manner, free from defects, in strict accordance with the plans, drawings, specifications, and
requirements set forth in the Project Documents and all provisions of this Agreement.

3. Compensation. In exchange for CONTRACTOR’s completion of the Work, the CITY shall pay,
such rates for labor and equipment pursuant to Attachment “C” to this Agreement, and
CONTRACTOR shall accept in full, an amount not to exceed the sum of $1,795,534 (“Contract
Price”). CONTRACTOR shall be compensated only for performance of the Work described in
this Agreement. No compensation shall be provided for any other work or services without the
CITY’s prior written consent.

4. Term and Time of Performance. CONTRACTOR shall commence work within one week from the
CITY's notice to proceed. CONTRACTOR shall diligently perform and complete the Work with
professional quality and technical accuracy by December 31, 2024 (“‘Completion Date”).
Extension of terms or time of performance shall be subject to the CITY’s sole discretion.

5. Time Is of the Essence. If the Work is not completed by the Completion Date, it is understood that
the CITY will suffer damage. It being impractical and infeasible to determine the amount of actual
damage, in accordance with Government Code section 53069.85, the Parties agree that
CONTRACTOR shall pay to the CITY as fixed and liquidated damages, and not as a penalty, the
sum of $1,500 per day for each calendar day of delay until the Work is completed and accepted
(“Liquidated Damages Amount”). The Liquidated Damages Amount shall be deducted from any
payments due to, or that become due to, CONTRACTOR. CONTRACTOR and CONTRACTOR'S
surety shall be liable for the Liquidated Damages Amount.

6. Insurance Requirements.

a. CONTRACTOR shall procure and maintain, at its own cost, during the entire term of this
Agreement, insurance against claims for injuries to persons or damages to property that may
arise from or in connection with the performance of the Work, and the results of such Work, by
CONTRACTOR, its agents, representatives, employees, or subcontractors. Insurance coverage
shall be at least as broad as the following:

Public Improvement Agreement (Contractor) -2- CAO: 8/26/2021 35
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(1) Commercial General Liability. Insurance Services Office (“ISO”) Form CG 0001 11188
covering Commercial General Liability on an “occurrence” basis, including products and
completed operations, property damage, bodily injury (including emotional distress),
sickness, disease, or death of any person other than the CONTRACTOR's employees,
and personal and advertising injury, and damages because of injury or destruction of
tangible property, including loss of use resulting there from, with limits no less than
$3,000,000 combined single limit coverage per occurrence for bodily injury and property
damage, or, if a general aggregate limit is applicable, either: (i) the general aggregate
limit shall specifically apply to the project identified in the bid specifications or to the
location of such project which is the subject of these bid specifications with coverage to
be no less than $3,000,000, or (ii) the general aggregate shall be at least $3,000,000
combined single limit coverage per occurrence for bodily injury and property damage.

(2) Automobile Liability. 1SO Form CA 00 01 covering any auto (Code 1), or if
CONTRACTOR has no owned autos, hired (Code 8) and non-owned autos (Code 9),
including damages because of bodily injury, death of a person, or property damage
arising out of the ownership, maintenance, or use of a motor vehicle, all mobile
equipment, and vehicles moving under CONTRACTOR’s control and engaged in the
Work, with limits no less than $3,000,000 combined single limit per accident for bodily
injury and property damage.

(3) Workers’ Compensation. Workers' Compensation as required by the State of California,
with Statutory Limits, and Employer's Liability Insurance with limits of no less than
$1,000,000 per accident for bodily injury or disease.

(4) Builder's Risk/’All Risk” Insurance. The CONTRACTOR, during the progress of the
Work and until final acceptance of the Work by CITY, shall maintain Builder's Risk/"All
Risk," course-of-construction insurance satisfactory to CITY issued on a completed value
basis of all WORK pursuant to this Agreement. Coverage is to provide extended
coverage and insurance against vandalism, theft, malicious mischief, perils of fire,
sprinkler leakage, civil authority, sonic boom, earthquake, collapse, flood, wind, lightning,
smoke, riot, debris removal (including demolition), and reasonable compensation for the
Engineer's services and expenses required as a result of such insured loss upon the
Work, including completed Work and Work in progress to the full insurable value thereof.
Such insurance shall include the CITY and the City Engineer as an additional named
insured and any other person with an insurable interest designated.

(6) Contractors Pollution Liability. Contractors Pollution Liability insurance applicable to work
being performed, with a limit no less than $2,000,000 per claim and $2,000,000
aggregate per policy period of one year.

(6) If CONTRACTOR maintains broader coverage and/or higher limits than the minimums
otherwise required by this Agreement, the CITY requires and shall be entitled to the
broader coverage and/or the higher limits maintained by CONTRACTOR.

b. Each insurance policy required by this Agreement must be acceptable to the City Attorney and
shall meet the following requirements:

(1) Compliance with General Condition Requirements. Insurance coverage shall comply
with and meet all requirements set forth in Article 5.2 of General Conditions

Public Improvement Agreement (Contractor) -3- CAO: 8/26/2021 36
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(2) Acceptability of Insurers. Insurance coverage must be provided by an insurer authorized
to conduct business in the state of California with a current A.M. Best’s rating of no less
than A-:VII, or as approved by the CITY.

(8) Additional Insured Status. Both the Commercial General Liability and the Automobile
Liability policies must name the CITY (including its officials, officers, agents, employees,
and volunteers) specifically as an additional insured under the policy on a separate
endorsement page. The Commercial General Liability additional insured endorsement
shall be at least as broad as ISO Form CG 20 10 11 85, or if not available, through the
addition of both CG 20 10, CG 20 26, CG 20 33, or CG 20 38, and CG 20 37 if a later
edition is used. The Automobile Liability additional insured endorsement shall be at least
as broad as ISO Form CA 20 01.

(4) Transportation Pollution Liability Endorsement. The Automobile Liability policy shall be
endorsed to include Transportation Pollution Liability insurance, covering materials to be
transported by Contractor pursuant to the contract. This coverage may also be provided
on the contractors Pollution Liability policy.

(5 Primary Coverage. CONTRACTOR’s insurance coverage shall be primary coverage at
least as broad as ISO CG 20 01 04 13 with respect to the CITY, its officials, officers,
agents, employees, and volunteers. Any insurance or self-insurance maintained by the
CITY, its officials, officers, agents, employees, or volunteers shall be in excess of
CONTRACTOR’s insurance and shall not contribute with it.

(6) Notice of Cancellation. Each insurance policy shall provide that coverage shall not be
canceled, except with prior written notice to the CITY.

(7) Subcontractors. If applicable, CONTRACTOR shall require and verify that all
subcontractors maintain insurance meeting all the requirements stated within this
Agreement, and CONTRACTOR shall ensure that the CITY (including its officials,
officers, agents, employees, and volunteers) is an additional insured on any insurance
required from a subcontractor.

(8) Waiver of Subrogation. CONTRACTOR hereby grants to the CITY a waiver of any right
to subrogation that any insurer of CONTRACTOR may acquire against the CITY by
virtue of the payment of any loss under such insurance. CONTRACTOR agrees to
obtain any endorsement that may be necessary to affect this waiver of subrogation, but
this subsection shall apply regardless of whether or not the CITY has received a waiver
of subrogation endorsement from the insurer. Any Workers’ Compensation policy
required by this Agreement shall be endorsed with a waiver of subrogation in favor of the
CITY for all work performed by the CONTRACTOR, its agents, representatives,
employees and subcontractors.

(9) Self-insurance. CONTRACTOR may, with the CITY’s prior written consent, fulfill some
or all of the insurance requirements contained in this Agreement under a plan of self-
insurance. CONTRACTOR shall only be permitted to utilize such self-insurance if, in the
opinion of the CITY, CONTRACTOR’s (i) net worth and (ii) reserves for payment of
claims of liability against CONTRACTOR are sufficient to adequately compensate for the
lack of other insurance coverage required by this Agreement. CONTRACTOR’s
utilization of self-insurance shall not in any way limit the liabilities assumed by
CONTRACTOR pursuant to this Agreement.
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(10) Self-Insured Retentions. Self-insured retentions must be declared to and approved by
the CITY.

c. Verification of Coverage. At the time CONTRACTOR executes this Agreement,
CONTRACTOR shall provide the CITY with original Certificates of Insurance including all
required amendatory endorsements (or copies of the applicable policy language effecting the
insurance coverage required by this Agreement), which shall meet all requirements under this
Agreement. The CITY reserves the right to require complete, certified copies of all required
insurance policies, including endorsements required by this Agreement, at any time.

d. Special Risks or Circumstances. The CITY reserves the right, at any point during the term of
this Agreement, to modify the insurance requirements in this Agreement, including limits,
based on the nature of the risk, prior experience, insurer, coverage, or other special
circumstances.

e. No Limitation of Obligations. The insurance requirements within this Agreement, including the
types and limits of insurance coverage CONTRACTOR must maintain, and any approval of
such insurance by the CITY, are not intended to and shall not in any manner limit or qualify the
liabilities and obligations otherwise assumed by CONTRACTOR pursuant to this Agreement,
including but not limited to any provisions within this Agreement concerning indemnification.

f. Compliance. Failure to comply with any of the insurance requirements in this Agreement,
including but not limited to a lapse in any required insurance coverage during the term of this
Agreement, shall be a material breach of this Agreement. Compliance by CONTRACTOR with
the requirement to carry insurance and furnish certificates, policies, Additional Insured
Endorsement and Declarations Page evidencing the same shall not relieve the
CONTRACTOR from liability assumed under any provision of this Agreement, including,
without limitation, the obligation to defend and indemnify the CTY and the City Engineer. In
the event that CONTRACTOR fails to comply with any insurance requirement set forth in this
Agreement, in addition to any other remedies the CITY may have, the CITY may, at its sole
option, (i) immediately terminate this Agreement; or (ii) order CONTRACTOR to stop Work
under this Agreement and/or withhold any payment that becomes due to CONTRACTOR until
CONTRACTOR demonstrates compliance with the insurance requirements in this Agreement.

7. Indemnification, Duty to Defend, and Hold Harmless.

a. CONTRACTOR (including CONTRACTOR’s agents, employees, and subcontractors, if any)
shall indemnify, defend, and hold harmless the CITY, its officials, officers, agents, employees,
and volunteers from and against any and all claims, demands, actions, causes of action,
proceedings (including but not limited to legal and administrative proceedings of any kind),
suits, fines, penalties, judgments, orders, levies, costs, expenses, liabilities, losses, damages,
or injuries, in law or equity, including without limitation the payment of all consequential
damages and attorney’s fees and other related litigation costs and expenses (collectively,
“Claims”), of every nature caused by, arising out of, or in connection with CONTRACTOR’s
(including CONTRACTOR’s agents, employees, and subcontractors, if any) Work pursuant to
this Agreement but only to the extent caused by CONTRACTOR’S negligence except where
caused by the active negligence, sole negligence, or willful misconduct of the CITY. This
indemnity provision shall govern and control over any indemnity provision contained elsewhere
in the Contract Documents.

b. CONTRACTOR (including CONTRACTOR’s agents, employees, and subcontractors, if any)
shall indemnify, defend, and hold harmless the CITY, its officials, officers, agents, employees,
and volunteers from and against any and all Claims caused by, arising under, or resulting from
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any violation, or claim of violation, of the San Diego Municipal Storm Water Permit (Order No.
R9-2013-0001, as amended) of the California Regional Water Quality Control Board, Region
9, San Diego, that the CITY might suffer, incur, or become subject to by reason of, or
occurring as a result of, or allegedly caused by, any Work performed pursuant to this
Agreement but only to the extent caused by a breach of CONTRACTOR’S obligations under
this Agreement.

c. All terms and provisions within this Section 7 shall survive the termination of this Agreement.
8. Bonds.

a. CONTRACTOR shall furnish and deliver to the CITY, simultaneously with the execution of this
Agreement, the following surety bonds:

(1)  Faithful Performance Bond. CONTRACTOR shall furnish to the CITY a surety bond in
an amount equal to the Contract Price as security for faithful performance of this
Agreement.

(2) Labor and Materials Bond. CONTRACTOR shall furnish to the CITY a surety bond in an
amount equal to the Contract Price as security for payment to persons performing labor
and furnishing materials in connection with the Project.

b. All bonds furnished to the CITY pursuant to this Agreement shall be in the form set forth herein
and approved by the City Attorney.

c. All bonds shall be executed by sureties that are named in the current list of "Companies
Holding Certificates of Authority as Acceptable Sureties on Federal bonds and as Acceptable
Reinsuring Companies" as published in Circular 570 (amended) by the Audit Staff, Bureau of
Government Financial Operations, U.S. Treasury Department. All bonds signed by an agent
must be accompanied by a certified copy of such agent's authority to act.

d. If the surety on any bond furnished by the CONTRACTOR is declared bankrupt or becomes
insolvent or its right to do business is terminated in any state where any part of the Work is
located, the CONTRACTOR shall, within seven days thereafter, substitute another bond and
surety, which must be acceptable to the CITY. No portion of the Work shall be performed
without bonds, in a form and issued by a surety acceptable to the City. If one or more of such
bonds shall, at any time, not be in full force and effect, CONTRACTOR shall immediately
cease performance of the Work untii CONTRACTOR is in full compliance with the bonding
requirements of this Agreement and California law. All delays and costs incurred or resulting
from such occurrence shall be to the exclusive account of CONTRACTOR. Failure of the
CONTRACTOR to promptly cure any failure to have the necessary bonds in full force and
effect shall be grounds for immediate termination of this Agreement.

e. All bonds shall be obtained from surety companies that are duly licensed or authorized in the
State of California. Such surety companies shall also meet any additional requirements and
qualifications as may be provided in the Supplementary General Conditions.

9. Substitution of Securities. This Agreement is subject to California Public Contract Code section
22300, which permits the substitution of securities for any monies withheld by the CITY to ensure
performance of this Agreement. At the request and expense of the CONTRACTOR, securities
equivalent to the amount withheld shall be deposited with the CITY, or with a state- or federally-
chartered bank in this state as the escrow agent, who shall then pay those moneys to

Public Improvement Agreement (Contractor) -6- CAO: 8/26/2021 39

Doc ID: 1184b425ebf00aa3b6bc07a177ed7659dc0192b9



Resolution No. 2024-117
Exhibit A
Page 7 of 115

Item5.

CONTRACTOR. Upon satisfactory completion and acceptance of the Work, such securities shall
be returned to the CONTRACTOR.

10. Contractor Default. In the event CONTRACTOR, for a period of 10 calendar days after receipt of
written demand from the CITY to do so (“Cure Period”), fails to furnish tools, equipment, or labor in
the necessary quantity or quality required by this Agreement, or fails to prosecute the Work and all
parts thereof in a diligent and workmanlike manner, or after commencing to do so within the Cure
Period, fails to continue to do so, then the CITY in its sole discretion may exclude the
CONTRACTOR from the Property, or any portion thereof, and take exclusive possession of the
Property or any portion thereof, together with all material and equipment thereon, and may
complete the Work or any portion of the Work, either by (i) furnishing the necessary tools,
equipment, labor, or materials; or (ii) letting the unfinished portion of the work, or any portion
thereof, to another contractor; or (iii) demanding the surety hire another contractor; or (iv) any
combination of such methods. The CITY’s procuring of the completion of the Work, or the portion
of the Work taken over by the CITY, shall be a charge against the CONTRACTOR and may be
deducted from any money due or to become due to CONTRACTOR from the CITY, or the
CONTRACTOR shall pay the CITY the amount of such charge, or the portion thereof unsatisfied.
The sureties provided for under this Agreement shall become liable for payment if CONTRACTOR
fails to pay in full any such cost incurred by the CITY. The permissible charges for any such
procurement of the completion of the Work include actual costs and fees incurred to third party
individuals and entities (including but not limited to consultants, attorneys, inspectors, and
designers) and actual costs incurred by the CITY for the increased dedication of time of the CITY’s
employees to the Project.

11. Other Legal Requirements Incorporated. Each and every provision of law and clause required by
law to be inserted in this Agreement or its attachments shall be deemed to be inserted herein, and
this Agreement shall be read and enforced as though such law or clause were included herein,
and if through mistake or otherwise any such provision is not inserted, or is not currently inserted,
then upon application of either Party, the Agreement shall forthwith be physically amended to
make such insertion or correction, without further changes to the remainder of the Agreement.

12. Merger Clause. This Agreement, together with its attachments or other documents described or
incorporated herein, if any, constitutes the entire agreement and understanding of the CITY and
CONTRACTOR concerning the subject of this Agreement and supersedes and replaces all prior
negotiations, understandings, or proposed agreements, written or oral, except as otherwise
provided herein. In the event of any conflict between the provisions of this Agreement and any of
its attachments or related documents, if any, the provisions of this Agreement shall prevail.

13. Attorney’s Fees and Costs. In any action to enforce the terms and conditions of this Agreement,
the prevailing Party shall be entitled to reasonable attorney’s fees and costs.

14. Independent Contractor. CONTRACTOR is an independent contractor, and no agency or
employment relationship is created by the execution of this Agreement.

15. Amendment. This Agreement shall not be amended except in a writing signed by the CITY and
CONTRACTOR, and pursuant to action of the Escondido City Council.

16. Anti-Waiver Clause. None of the provisions of this Agreement shall be waived by the CITY
because of previous failure to insist upon strict performance, nor shall any provision be waived
because any other provision has been waived by the CITY, in whole or in part.

17. Severability. This Agreement shall be performed and shall be enforceable to the full extent
allowed by applicable law, and the illegality, invalidity, waiver, or unenforceability of any provision
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of this Agreement shall not affect the legality, validity, applicability, or enforceability of the
remaining provisions of this Agreement.

Governing Law. This Agreement and all rights and obligations arising out of it shall be construed
in accordance with the laws of the State of California. Venue for any action arising from this
Agreement shall be conducted only in the state or federal courts of San Diego County, California.

Counterparts. This Agreement may be executed on separate counterparts, each of which shall be
an original and all of which taken together shall constitute one and the same instrument. Delivery
of an executed signature page of this Agreement by electronic means, including an attachment to
an email, shall be effective as delivery of an executed original. The Agreement on file with the
City is the copy of the Agreement that shall take precedence if any differences exist between or
among copies or counterparts of the Agreement.

Provisions Cumulative. The foregoing provisions are cumulative to, in addition to, and not in
limitation of any other rights or remedies available to the CITY.

Business License. CONTRACTOR shall obtain a City of Escondido Business License prior to
execution of this Agreement and shall maintain such Business License throughout the term of this
Agreement.

Compliance with Laws, Permits, and Licenses. CONTRACTOR shall keep itself informed of and
comply with all applicable federal, state, and local laws, statutes, codes, ordinances, regulations,
rules, and other legal requirements in effect during the term of this Agreement. This shall include,
but shall not be limited to, all California Labor Code laws regarding payment of prevailing wages
and all OSHA regulations. CONTRACTOR shall obtain any and all permits, licenses, and other
authorizations necessary to perform the work under this Agreement. Neither the CITY, nor any
elected or appointed boards, officers, officials, employees, or agents of the CITY, shall be liable, at
law or in equity, as a result of any failure of CONTRACTOR to comply with this section.

Prevailing Wages and Department of Industrial Relations Compliance. Pursuant to California
Labor Code section 1770 et seq., CONTRACTOR agrees that a prevailing rate and scale of
wages, in accordance with applicable laws, shall be paid in performing this Agreement.
CONTRACTOR shall keep itself informed of and comply with all applicable federal, state, and
local laws, statutes, codes, ordinances, regulations, rules, and other legal requirements pertaining
to the payment of prevailing wages, including but not limited to the keeping of certified payroll
records, overtime pay, employment of apprentices, and workers' compensation coverage, as
further set forth in the General Conditions. CONTRACTOR shall file the required workers'
compensation certificate before commencing work under this Agreement. This project is subject
to compliance monitoring and enforcement by the Department of Industrial Relations.
CONTRACTOR shall post all job site notices required by regulation. CONTRACTOR, as well as
any subcontractors, shall be registered pursuant to California Labor Code section 1725.5 to be
qualified to bid on, be listed in a bid proposal (subject to the requirements of Public Contract Code
section 4104), or engage in the performance of any public works contract subject to the
requirements of Division 2, Part 7, Chapter 1 of the California Labor Code. Neither the CITY, nor
any elected or appointed boards, officers, officials, employees, or agents of the CITY, shall be
liable, at law or in equity, as a result of any failure of CONTRACTOR to comply with this section.

Immigration Reform and Control Act of 1986. CONTRACTOR shall keep itself informed of and
shall comply with the Immigration Reform and Control Act of 1986 (“IRCA”). CONTRACTOR
represents and warrants that all of its employees and the employees of any subcontractor retained
by CONTRACTOR who perform any portion of the Work under this Agreement are and will be
authorized to perform the Work in full compliance with the IRCA. CONTRACTOR affirms that as a
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licensed contractor and employer in the State of California, all new employees must produce proof
of eligibility to work in the United States within the first three days of employment and that only
employees legally eligible to work in the United States will perform the Work. CONTRACTOR
agrees to comply with the IRCA before commencing any portion of the Work, and continuously
throughout the performance of the Work and the term of this Agreement.

25. Effective Date. Unless a different date is provided in this Agreement, the effective date of this
Agreement shall be the latest date of execution set forth by the names of the signatories below.

(SIGNATURE PAGE FOLLOWS)
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ATTACHMENT “B” — SCOPE OF WORK
Open trench construction to remove approximately 300 ft. of failing 21” RCP sanitary sewer
pipe and replacing with 24” PVC C905 beginning at manhole 6159 located just south of
Firestone Complete Auto Care building at 433 N Ash St to east, across Ash St. and ending at
proposed 84" pour over manhole at Walmart Neighborhood Market west parking lot 1266 E
Valley Parkway.
The existing manhole (#6160) located in Ash St. will be abandoned if possible.
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ATTACHMENT “D”

CITY OF ESCONDIDO GENERAL CONDITIONS

48

Doc ID: 1184b425ebf00aa3b6bc07a177ed7659dc0192b9



Resolution No. 2024-117

Exhibit A
Page 16 of 115 ltems.
SECTION A-00700 - GENERAL CONDITIONS
SECTION INDEX
Page Number
ARTICLE 1 - DEFINITIONS ... e A-00700-5
ARTICLE 2 - PRELIMINARY MATTERS
2.1 Delivery of Bonds and Insurance Certificates..................ocoooovieiooioocceeeeeeeeeeee 10
22 CoPies OF DOCUIMICIIES ..........oi oot 10
2.3 Escrow of Bid DOCUMENLS ..............ocoiiiiiiii e 10
24 Commencement of Contract Times; Notice t0 Proceed ........c.oovovieioioeeeeeeeeeeeeee 13
2.5 Starting the Work ... e 13
2.6 Continuing the WOTK ..o 13
2.7 Preconstruction MECHNG ...............c.ovoiiiiiiie e 13
2.8 City Observed HONAAYS ...........ooviiiiieco e 13
ARTICLE 3 - INTENT AND USE OF CONTRACT DOCUMENTS
3.1 Review of Contract Documents, Drawings, and Specifications....................ccccooooiieoein, 14
32 Detail Drawings and INSrUCHONS ..............c.ocooiiiiiiioi oo, 15
33 Referenced Standard ... e 16
34 Amending Contract DOCUMENLS ................ccocvoviiiiiiooeo e 16
35 NO ASSIGNIMCIIL.........oviiiieececeeee ettt 16
3.6 Reuse of DOCUMENLS ............cooiiiiiii i 16

ARTICLE 4 - SITE OF THE WORK

4.1 Availability Of Lands ..........c.ocoooooiiii oo, 16
42 Soils Investigation Report and Claims for Concealed or Unknown Conditions.......................... 17
43 Physical Conditions — Underground UtIIEIES .................ocoooiiviiiiiieeceeeeeeeeee e, 17
4.4 Hazardous Materials ..............cooooiiiiiiiiiiiiiii e 19
4.5 Reference POINLS. .........ooiiiiiiii e 20

ARTICLE 5 - BONDS AND INSURANCE

51 BOMAS ..ottt 20
5.2 Liability, Property, Fire, Builder's Risk, and Other Insurance Requirements.............................. 21
53 Proof of Carriage INSUTanCE ................o..oooviiiii e, 22

ARTICLE 6 - CONTRACTOR'S RESPONSIBILITIES

6.1 COMMUINICALIONS ..ottt ettt 24
6.2 Independent CONTRACTOR ... 24
6.3 CONTRACTOR LICEINSE ..o, 25
6.4 CONTRACTOR REGISIIALION.........ocoiiieieeeceeceeeeeeee e 25
6.5 Change In Name and Nature of CONTRACTOR's Legal Entity ..............ccc.oocoooovevioviiiiiie 25
6.6 CONTRACTOR Superintendent..............co.ooooviiiiiioioeeeee e, 25
6.7 CONTRACTOR SUPCIVISION ........oooiviiiiiiiiieeee e 25
6.8 Field Measurements, Layout, Record Drawings, and Field Engineering.................................... 26
6.9 Details of the WOTK ..o 26
6.10  Meansand MethodS .................oooioiioo e 26
6. 11 SUDCONLIACIOTS .......c.oviviiicece ettt 26
6.12  Dutyto Provide Fit WOrKers. ..o 27
6.13  OVEITIMIC ..ot 27
6.14  Materials and WOTK..............ccoiiiiiiiioi e e 28
6.15  Access to CONTRACTOR'SRECONAS ..........ooooviviioiiiiiieeeeeee e 29
6.16 CONTRACTOR's Substitution of "Or Equal" [tems.....................oocoooooiviiiiiieceeeeeeeee 29
City of Escondido GENERAL CONDITIONS
January 2017 PAGE A-00700-1

49

Doc ID: 1184b425ebf00aa3b6bc07a177ed7659dc0192b9



Resolution No. 2024-117

Exhibit A
Page 17 of 115
6017 POIIMIELS ......ooooooooeoooo oo 30 | em
6.18  Patent Fees and ROYAILIES ..............c.oooiiiiiiiii oo 31
6.19  Lawsand ReGUIAtIONS .................ocooiioiiiiiii e, 31
0. 200 TaAXCS. ..ot 31
0.21  USC OF PIOMISES.......ooiviiiiiiieice oot 31
622 Safety and ProteCtion .................cooviiiiiii e 32
6.23  EMETEOINCIES .....o.oivvivieiieceeeeeeeeee e 33
6.24  SUDMILLAIS ........oooiiiiii e 33
6.25 CONTRACTOR's General Warranty and GUarantee ..................c.c.ococoovoieoviioiioeieeeeeeeeen, 37
626 IndemnifiCatiON ................cocooviiiiiiceee e 39
627  CONTRACTOR's Daily REPOTS .......c.ooiiiiiii oo 40
628  CONTRACTORPAYMENLS..........c.oooviiioiiieieeieieeeeeeee et 40
629  Dial Before YOU DI ........cooooviiiiiiooee oo 40
6.30  Documents 0n WOTK ..o 41
631 TempPorary ULIIEIES ..........coovooioiiiiieee ettt 41
6.32  Sanitary FaCItICS.............ccoooioiiiiie e 41
633  Cleaning Up..........ooooiiiiiioieeeeee e e, 41
0.34  WaZE RALES ..o 42
635  Hours Of WOrK ..o 43
0.30  ADPPICIILICES ... ..ottt 44
0.37  FATSE ARG ..o 45
6.38  Protection of Persons and Property.................c.ocoooooioiiiii e 45
639  Accessibility REQUITCIMENLS ..............ocooooviiiiiiceecece e 46
ARTICLE 7 - OTHER WORK
7.1 OthEr COMEIACTS ..ottt 46
72 Integration Of WOTK ..o 47
ARTICLE 8 - THE CITY'S RESPONSIBILITIES
8.1 COMMUINICALIONS ..........ovvvieiieece ettt et 47
8.2 Observations On the SIEE ... 47
8.3 Project REPreSentation ...............c...ocoovoioiiiioi oo 47
8.4 Clarifications, Requests for Information ... 47
8.5 Authorized Variations In WOTK ..............coooiiiiiiiicee e 47
8.6 REJECHNG WOTK .......oooiiii e 47
8.7 CONTRACTOR Submittals, Change Orders, and Payments......................cccooooveoioeioiieee 47
8.8 DeciSions 0N DISPULES ............c.oooviiiiieicee et 48
8.9 Limitation of City's Responsibilities ..................cooiiiiiiiioiiice e 48
8.10  Lands, Easements, and SUIVEYS...........c.ccooviiiiiiioocceeeee e 43
811 Reports and DIaWings...........cocoooovioviiiiioee e 48
812 Suspension Of WOTK ...........o.ooooiiiiioie et 48
8.13  Termination Of AGrEEMENL.............cooviviiiiiciee e e 48
8.14  Undisclosed Hazardous Environmental Conditions .....................cco.ocoooiiioviiiiioieceeeee e 48
ARTICLE 9 - ENGINEER'S STATUS DURING CONSTRUCTION
9.1 The Engineer Of WOtk ... 49
ARTICLE 10 - CHANGES IN THE WORK
TOT  GONCTAL ..., 49
102 Allowable Quantity Variations ...............c.ccocooioioiioioiieeiieieeee et 50
ARTICLE 11 - CHANGE OF CONTRACT PRICE
L1 GENCTAL ..o, 50
City of Escondido GENERAL CONDITIONS
January 2017 PAGE A-00700-2

50

Doc ID: 1184b425ebf00aa3b6bc07a177ed7659dc0192b9



Resolution No. 2024-117

Exhibit A
Page 18 of 115
112 Cost of Work — Force Account (Based on Time and Materials) ..o 52 ltems.
11.3  Overhead and Profit (O&P) Percentage Schedule ...........ooooooviiiiii e, 54
114 CONTRACTOR's Daily Extra Work Report...............c..cocooiiiiiiiiiiieeeeeeee 55
I11.5  CONTRACTOR Shall Provide NOLICE ............c.cooooiioiiiiiicieeeeeeeeeeeeee e, 55
11.6  Costs Related to Weather/FOrce Majeure................ccocoooiioiiviioioioeieeeeee e 56
ARTICLE 12 - CHANGE OF CONTRACT TIMES
I2.1  GEMCTAL ... 56
12.2  Extensions of Contract Times for Delay Due to Weather ..o 57
12.3  Ownership of Project Schedule Float/Early Completion...................coooovoiioiioeiceee 57
12.4  Extensions of Time Liquidated Damages ................c..ccccoovooiooiooiceieeeeeeeeeeeeeeee e 57

ARTICLE 13 - INSPECTIONS AND TESTS; CORRECTION, REMOVAL, OR ACCEPTANCE
OF DEFECTIVE WORK

13.1  AUthOrity Of INSPECIOT ... iovieceicce e 58
13.2  IMSPECHON ..., 58
133 Notice of Defective WOTK ...........cooviiiiiiceeee e 58
134 ACCESS 1O WOTK ... 58
135 InSpections and TESES ............cocoioviiiiiee et 58
13.6  The City May Stop the Worki.............c.oooiiiii e, 60
13.7  Correction or Removal of Defective Work ..o, 60
13.8  Acceptance of Defective WOTK ..o, 60
13.9  The City May Correct Defective Worki ... 60
1310 CorreCtion PEriod ............ocooviioeiceei e 61
ARTICLE 14 - PAYMENTS TO CONTRACTOR, RETENTION AND COMPLETION
141 Application for Progress Payment....................ccocooviiiiiiiioieeeeeeeee e 61
142 Unit Price Bid Schedule ... 64
143 Schedule of Values (Lump Sum Price Breakdown) ................ccoooooiiiiiiiiiii e, 64
T4.4  ALIOWANCES ......oooviviiieieeeeee e 64
145  Waiver, Conditional Release, Release of Claims (FOrms) ..., 63
L4606  REEITION L...o.ooiiiiiiiiic et 71
147  Substitution of Securities, ESCIOW ACCOUNT ............oo.oiiiiii i, 71
14.8  CONTRACTOR's Warranty of Title, Assignment of Antitrust Actions.................ccocoeierieinnne. 72
14.9  Review of Application for Progress Payment ....................c.cococoooiiioioiiiioceeeeeeeee 72
14.10  Partial Occupation / UtIHZAtION ...............ocoovovoioioiieieiieeeeeeeeeeeeee e, 74
1411 Project COMPIELION..............oovoviiiiiieee e e, 74
14.12  Final Application for Payment....................oocoooiiiiiiiii e, 75
14.13  Final Payment and ACCEPLANCE.................covioieiieee oot 75
14.14 Release of Retention and Other Deductions.................c.oovoovivioiivieiceeeee e, 76
ARTICLE 15 - SUSPENSION OF WORK AND TERMINATION
15.1  City's Right to Terminate AGreement...................c.o.ooooioioiiioiiieeeeeeeeee e 76
152  Termination of the Agreement by the City for Convenience ..., 77

ARTICLE 16 - CONSTRUCTION CLAIMS, WAIVER AND RELEASE FORMS, DISPUTES,
FALSE CLAIMS ACT

16.1  CONTRACTOR CIAIMS ........oooiiiiiiiiieieieieeeeee e 78

16.2  Disputes — The City's and Engineer's DeciSions ............c...ccccocooiiiioiiiiooioieeeeeeeeeeeee e 79

16.3  False Claims Act CertifiCation...................ocooviiiiiieieee e 80
City of Escondido GENERAL CONDITIONS
January 2017 PAGE A-00700-3

51

Doc ID: 1184b425ebf00aa3b6bc07a177ed7659dc0192b9



Resolution No. 2024-117
Exhibit A
Page 19 of 115

Iltem5.
ARTICLE 17 - MISCELLANEOUS
L1701 GIVING NOTCE ...ttt 80
172 Title to Materials Found onthe Work ... 81
173 RIGIEEO AUAIt. ... 81
17.4  Survival 0f OBIAtIONS .............ooiiiiiiiie e, 81
17,5 Controlling Law ..........c.ccooviiiieiceeic et 81
17.6  SeVEIaDILILY .......coooiviiii e s 81
I7.7  WRLVET ... 81
17.8  Prohibited INEIeStS..........ooviiiiiiieie e, 82
17.9  California Public Contract Code § 9204 ... 82
17.10 California Public Contract Code § 20104 ... oo, 35
17.11 California Public Contract Code § 20104.2. ... o 85
17.12 California Public Contract Code § 201044 ... ..o 36
17.13  California Public Contract Code § 20104.6...........ocoiiiiiiii e 87
City of Escondido GENERAL CONDITIONS
January 2017 PAGE A-00700-4
52

Doc ID: 1184b425ebf00aa3b6bc07a177ed7659dc0192b9



Resolution No. 2024-117
Exhibit A
Page 20 of 115

ARTICLE 1 - DEFINITIONS Item5.

Wherever used in these General Conditions or in the other Contract Documents, the following terms have
the meanings indicated in this Article 1, with meanings applicable to both the singular and plural forms
thereof. Descriptions of these terms are binding, and form an integral part of these General Conditions.

Addenda — Written or graphic representations issued prior to the opening of Bids which make additions,

deletions, or revisions to the Contract Documents.

Agreement — The written Public Improvement Agreement Contract between the City and the
CONTRACTOR covering the Work to be performed; other documents are attached to the Agreement
and made a part thereof as provided therein.

Application for Payment — The form accepted by the City which is to be used by the CONTRACTOR to
request progress payments or final payment and which is to be accompanied by such supporting
documentation as is required by the Contract Documents.

Approval - The written authorization by the Engineer or City for specific applications. Approvals
required by the Escondido City Council shall mean the approval of a specific resolution by that
Council.

Asbestos — Any material that contains more than one percent (1%) asbestos and is friable or is releasing
asbestos fibers into the air above current action levels established by the United States Occupational
Safety and Health Administration.

As directed, accepted, rejected, approved, or others of similar meaning which authorize any exercise of
judgment shall be distinctly understood to mean that such power to direct, accept, reject, and approve
shall be vested only in the City and/or the Engineer.

As shown, as indicated, and as detailed refer to drawings accompanying the specification.

Bid — The offer or proposal of the Bidder, submitted on the prescribed form, setting forth the price or prices
for the Work.

Bonds - Bid, performance, and Payment Bonds as well as other instruments of security.

Called For — As called for, shown, noted, and/or indicated in the specifications and/or drawings.

City — The City of Escondido with whom the CONTRACTOR has entered into the Agreement and for
whom the Work is to be provided.

Clarification — A document issued by the Engineer to the CONTRACTOR that interprets the requirement(s)
and/or design intent of the Contract Documents, which may not represent an addition, deletion, or
revision in the Work or an adjustment in the Contract Price or the Contract Times.

Competent Person — ‘One who is capable of identifying existing and predictable hazards in the
surroundings or working conditions which are unsanitary, hazardous, or dangerous to employees, and
has authorization to take prompt corrective measures to eliminate them." Excerpt from the California
Occupational Safety and Health Standards Board.

Confined Space — "Confined space means a space that:

(1) Is large enough and so configured that an employee can bodily enter and perform assigned
work;

2) Has limited or restricted means for entry or exit (for example, tanks, vessels, silos, storage
bins, hoppers, vaults, and pits are spaces that may have limited means of entry), and

3) Is not designed for continuous employee occupancy.” Excerpt from Title 8, General

Industry Safety Orders Section 5157.
Construction Administration Documents: Terms, uses and protocols- Notwithstanding any other
provisions in the General Conditions, the following terms and definitions shall be used.

) CCD - The term "CCD" shall mean Construction Change Directive. The CCD is a
written instrument prepared by the City or its designee and submitted to the
CONTRACTOR. The CCD is a written order directing a change in the Work and stating
the required pricing method, if any, in the contract sum, and the Contract Time adjusted
to reflect a previously approved Fragnet, if any. The CCD, without invalidating the
Contract, may order changes in the Work within the general scope of the Contract,
consisting of additions, deletions, or other revisions within. The CCD shall become
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effective when the City has signed the CCD (CONTRACTOR signature is not required). ltems.
If the CCD results in additional time, the CONTRACTOR shall provide a Fragnet
Submittal within fourteen (14) days. If the Fragnet Submittal is approved, the Contract

Time adjustment shall be incorporated into originating CCD, or incorporated into a separate

CCD and/or a Change Order (CO). The approved Fragnet, if any, shall become
incorporated into the next monthly schedule update to reflect the time impact(s).

) CO - The term "CO" shall mean Change Order. The Change Order shall state the change
in Work and the contract sum and/or time adjustments, if any. RFP's, FO's and/or CCDs
may be incorporated into a Change Order after any adjustments in the contract sum
and/or time have been reviewed and accepted by the City. The Change Order and items
contained therein cannot be incorporated into the progress payments until the Change
Order has been fully executed and accepted by the Contractor and the City.

3) COR - The term "COR" shall mean Change Order Request. The COR is a written
instrument prepared by the CONTRACTOR and submitted to the City. The COR is the
CONTRACTOR's method for requesting the full and complete terms for changes in the
contract sum and/or time, if any. All of the terms of the COR need to be presented
without reservations so that the City and/or Engineer can consider the full impact of the
COR. The request shall provide an explanation of the basis for entitlement referenced by
or based on the Contract Documents. The City shall endeavor to respond to the COR on
or within twenty-one (21) days of receipt.

“4) FO — The term "FO" shall mean Field Order. A Field Order may be approved by the
Inspector, at the City's discretion. A written order signed by the City, which may or may
not involve a change in the Work, without invalidating the Contract, within the general
scope of the Contract. If the FO results in additional time, the CONTRACTOR shall
provide a Fragnet Submittal within fourteen (14) days. If the Fragnet Submittal is
approved, the Contract Time adjustment shall be incorporated into the next monthly
schedule update to reflect the time impact, if any.

&) RFI — The term "RFI" shall mean Request for Information. An RFI is a written
instrument prepared by the CONTRACTOR and submitted to the City or its designee. An
RFT shall be considered a tool for requesting additional information above and beyond
that which is available in the Contract Documents and all reference standards, as well as
fulfilling the Contract coordination requirements for which the CONTRACTOR is
obligated to perform. The RFI shall not be used for requesting design and/or material
substitutions.

Prior to issuing an RFI, the CONTRACTOR, Subcontractors, material suppliers and the
like shall thoroughly review the Contract Documents and refer to all reference standards
for the information sought.

When submitting an RFIL, the document shall specify the date issued and the date the
information is needed by. However, the contractual response time shall be fourteen (14)
days from the date the City or its designee receives the RFI. The CONTRACTOR shall
plan its work and submit questions in sufficient time to accommodate the response time.
For those contracts requiring a CPM schedule, the CONTRACTOR shall include in the
RFIthe CPM Activity Number and the originating Subcontractor.

The CONTRACTOR shall make efforts to coordinate the work in a timely fashion so as
to alleviate priority RFIs. If the RFI is considered a priority, the CONTRACTOR shall
state the word "Priority" on the document, and the CONTRACTOR shall provide weekly
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RFI Priority Schedules. The CONTRACTOR shall issue and maintain weekly RFI | "™
Priority Schedules.

The RFI Priority Schedule shall include a listing of pending requests, including the most
current request, which ranks the RFIs in order of priority. The Engineer shall endeavor to
respect the CONTRACTOR's requested order of priorities and requested response dates.

The Engineer's response to the RFI shall be considered a Supplemental Instruction (SI) in
which the contract sum and/or time is not altered. If the RFI response alters the contract
sum and/or time, a Construction Change Directive (CCD) or a Request for Proposal
(RFP) may be issued for the changed condition(s).

Should the CONTRACTOR determine the response to the RFI creates changes in the
contract sum and/or time, the CONTRACTOR must submit a Change Order Request
(COR) to the City for review and decision along with a Fragnet if required.

6) RFP — The term "RFP" shall mean Request for Proposal. The RFP is a written instrument
prepared by the City and submitted to the CONTRACTOR. The RFP is a request for
changes in the contract sum and/or time, and a proposal for potential change in contract
conditions, for which the contract sum and/or time may or may not be affected. The
CONTRACTOR shall provide the full and complete terms of the request in a Change
Order Request (COR) within fourteen (14) days: If the RFP results in added time, the
CONTRACTOR shall provide a Fragnet Submittal within the same fourteen (14) days.
If the City accepts the full terms of the RFP, the RFP shall be incorporated into a
Construction Change Directive (CCD) and/or a Change Order (CO), and/or a Field Order
(FO) and the approved Fragnet, if any, shall become incorporated into the next monthly
schedule update to reflect the time impact(s).

N SI — The term "SI" shall mean Supplemental Instruction. The SI is a written instrument
prepared by the Engineer and submitted to the CONTRACTOR. The SI can order changes
in the Work that do not affect the contract sum and/or time. Supplemental Instructions can
also be made in an RFI response by issuing a formal SI document or by written letter from
the City's or its designee's office.

Contract Price — The total monies payable by the City to the CONTRACTOR under the terms and
conditions of the Contract Documents.

Contract Time — The duration of the Project as defined in the Agreement.

Contractor — The individual, partnership, corporation, joint venture, or other legal entity with whom the
City has executed the Agreement.

Day - Days shall be considered calendar days and measured from midnight to the next midnight.

Defective work- Work that is unsatisfactory, faulty, or deficient; or that does not conform to the Contract
Documents; or that does not meet the requirements of any inspection, reference standard, test, or approval
referred to in the Contract Documents; or Work that has been damaged prior to the final payment.

Deficiency List — A list maintained by the City, representing an ongoing list of items that do not conform to
the Contract Documents. The Deficiency List is added to the Punch-List when the CONTRACTOR
asserts that the Work is complete.

Deficiency Notice — A notice from the City to the CONTRACTOR describing work that does not conform
to the Contract Documents.

Delay Days — Delay Days shall be considered working days. Assuming a 5-day workweek, delay days shall
be converted into calendar days by a factor of 1.4. Hence 10 Delay Days equal 14 Calendar Days.
Delay Days will be evaluated and identified as one of the three categories listed below. Excusable
delays will create adjustments in the Contract Time. Compensable delays will create
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adjustments in both the contract sum and Contract Time. In the event of concurrent delays caused by
the City and CONTRACTOR or its subcontractors, material men or suppliers, no delay damages are
recoverable by either the City or the CONTRACTOR, but an extension in time shall be granted for
cach contemporaneous Delay Day occurring on the critical path. Contemporancous delays shall be
evaluated using a schedule fragnet(s), schedule updates, daily reports, notices, and any other records
of delaying events. In the event of a delay, the CONTRACTOR shall provide a Notice of Delay in
accordance with Article 11.5 "CONTRACTOR SHALL PROVIDE NOTICE" and submit a schedule
fragnet depicting the delay with all substantiating documentation within fourteen (14) days of the
event.

Item5.

Excusable & Compensable Excusable & Non-Compensable Inexcusable

Delays caused by the City,
the Engineer, or the City's
separate Contractor(s).

Unusual weather Delays caused by the

Strikes or labor shortages CONTRACTOR,

Acts of God Subcontractor(s),

Fires, war, acts of material-men or suppliers.

government & pestilence

5. Unusual and unanticipated
delays in manufacturing
and/or deliveries of materials
and/or equipment

6. Concurrent Delays

s

(1)  Concurrent Delay — Delays caused by both the Contractor and the City and occurring at the
same time; existing together, relating to same activity or activities, and affecting the critical
path.

(2)  Contemporaneous Delay — Delays existing or happening in the same period of time.

Drawings — The drawings, plans, maps, profiles, diagrams, and other graphic representations which indicate
the character, location, nature, extent, and scope of the Work and which have been prepared by the
Engincer and are included and/or referred to in the Contract Documents. Shop Drawings are not
Drawings as so defined.

Effective Date of the Agreement — The Effective Date is indicated in the Agreement, but if no such date is
indicated, the Effective Date is when the Agreement is signed and delivered by the last of the two
parties.

Engineer — The individual, partnership, corporation, joint venture, or other legal entity designated by the
City, if any is so designated, in the Supplementary General Conditions. Such designation may include
more than one individual or entity, and may be changed by the City with written notification to the
CONTRACTOR.

Engineer of Work - The responsible Engineer who wet stamped and signed the Contract Specifications and
Drawings. The responsibilities of the Enginecer of Work are set forth in California Business and
Professions code and other laws as may be applicable. The responsibilities under law of the Engineer of
Work are not modified by these General Conditions.

Fragnet —Also known as a "Sub-network." Refer to the specification section titled CONSTRUCTION
SCHEDULING for the definition of a Fragnet and the requirements thereof. A Fragnet will be
required for time impact analysis and time extensions. CONTRACTOR's failure to provide a Notice
of Delay within 24 hours, and submit a Fragnet for time impact analysis and time extension(s) on
or within 14 days of the delaying event, shall forfeit and invalidate all considerations for time and/or
payment. (Refer to the definition of "Delay Days" for additional information.) The costs to prepare
Fragnets and schedule updates resulting from approved Fragnets
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are part of the Work, regardless of number and difficulty. The City will provide a response to the
Fragnet on or within 14 days.

Hazardous Waste — The term Hazardous Waste shall have the meaning provided in Section 1004 of the
Solid Waste Disposal Act (42 USC Section 6906), as amended from time to time.

Inspector — The City's appointed representative(s) for inspection of in-progress or completed Work.

Laws and Regulations; Laws or Regulations — Any and all applicable laws, rules, regulations, ordinances,
codes, and/or orders of any and all governmental bodies, agencies, authoritiecs and courts having
Jurisdiction.

Materials — Materials incorporated in the project or used or consumed in the performance of the Work.

Milestone — A principal event specified in the Contract Documents relating to an intermediate completion
date of a separately identifiable part of the Work or a period of time within which the separately
identifiable part of the Work should be performed prior to Project Completion of all the Work.

Notice of Award — The written notice by the City to the apparent successful bidder stating that, upon
compliance by the apparent successful bidder with the precedent conditions enumerated therein within
the time specified, the City will enter into an Agreement.

Notice of Completion — A form signed by the City indicating that the Work is Complete ("Project
Completion") and stating the date of completion. After acceptance of the Work by the City's governing
body, the Escondido City Council, and due authority is given to the Deputy Director of Public Works,
the form is signed by the Deputy Director of Public Works and filed with the San Diego County Recorder.
This filing starts the 30-day lien filing period on the Work.

Notice to Proceed — The written notice issued by the City to the CONTRACTOR authorizing the
CONTRACTOR to proceed with the Work and establishing the date of commencement of the Contract
Times.

Partial Utilization — Use by the City of a completed part of the Work for the purpose for which it is
intended prior to Project Completion.

Project — The total construction project of which the Work to be provided under the Contract Documents
may be the whole or a part as indicated elsewhere in the Contract Documents.

Project Completion — The acceptance by the Escondido City Council of the Work of improvement (as in
the Notice of Completion).

Project Documents and/or Contract Documents — Includes collectively, to wit: Notice Inviting Sealed
Bids/Notice to Contractors, Instructions to Bidders, Bid Form, Designation of Subcontractors, Workers'
Compensation Certificate, Change Orders, Shop Drawing Transmittals, Information Required of
CONTRACTOR, Non-collusion Affadavit, Faithful Performance Bond, Payment Bond, Insurance
Certificates, Guarantees, General Conditions, Supplementary General Conditions, Special Conditions,
Plans, Drawings, Specifications, the Agreement and all modifications, addenda, and amendments
thereto.

Provide — Term shall include "provide complete in place," that is, "furnish and install."

Punch-List — A list generated by the Engineer, in conjunction with the City, of missing work, of damaged
existing facilities, and a list of any and all work described by the Contract Documents that has not been
completed in conformance with the Contract Documents. A Punch-List may be amended by the City
from time to time based on the results of CONTRACTOR re-work and the discovery of additional non-
conforming work.

Resident Project Representative — The authorized representative of the City/Engineer who is assigned to
the Site or any part thereof.

Safety Orders/Records — Those issued by the Division of Industrial Safety and OSHA standards for
construction.

Samples — Physical examples of materials, equipment, or workmanship that are representative of some
portion of the Work and which establish the standards by which such portion of the Work will be
Judged.

Shop Drawings — All drawings, diagrams, illustrations, schedules, and other data which are specifically
prepared by or for the CONTRACTOR and submitted by the CONTRACTOR to illustrate some
portion of the Work.

Item5.
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Site — The physical locale where the Project is to be constructed, including all public rights-of-way, utilities,
improvements, and shall be limited solely by formal, recorded property lines adjacent to the physical
locale where the Project is to be constructed.

Specifications — Those technical or additional project management provisions that are binding on the
Work as described in the Supplementary General Conditions.

Stipulated Prices or Markups — Prices or markups set forth as a condition of the Contract.

Stop Notice — A legal remedy for subcontractors and suppliers who contribute to public works but who are
not paid for their work, which secures payment from construction funds possessed by the City. The Stop
Notice may also be issued by public entities, such as the department of Labor, as a notice to withhold
due to failure to pay the required wages to workers.

Subcontractor — A licensed entity of any tier (whether having a direct contractual relationship with
Contractor or another Subcontractor) that provides labor to the Project and/or furnishes material worked
to a special design according to plans, drawings, and specifications of this work, but does not include
one who merely furnishes material not so worked.

Supplementary General Conditions — The part of the Contract Documents which make additions,
deletions, or revisions to these General Conditions.

Supplier — A manufacturer, fabricator, distributor, material-man, or vendor having a direct contract with the
CONTRACTOR or with any Subcontractor to furnish materials, equipment, or product to be
incorporated in the WORK by the CONTRACTOR or any Subcontractor.

Surety — The person, firm, or corporation that executes as surety the CONTRACTOR's Bid Security,
faithful performance bond and/or payment bond.

Utilities — All pipelines, conduits, ducts, cables, wires, tracks, manholes, vaults, tanks, tunnels, or other such
facilities or attachments, and any encasements containing such facilitiecs which have been installed
underground or above the ground to furnish any of the following services or materials: water, sewage,
sludge, drainage, fluids, clectricity, gases, steam, liquid petroleum products, telephone or other
communications, cable television, traffic control, or other control systems.

Work — The entire completed construction or the various separately identifiable parts thercof required to
be furnished under the Contract Documents. Work is the result of performing or furnishing labor and
furnishing and incorporating materials and equipment into the construction, and performing or
furnishing services and furnishing documents, all as required by the Contract Documents.

Workers — Workers include laborers, workers, and mechanics.

Item5.

ARTICLE 2 - PRELIMINARY MATTERS

2.1 DELIVERY OF BONDS AND INSURANCE CERTIFICATES. When the CONTRACTOR
delivers the signed Agreement to the City, the CONTRACTOR shall also deliver to the City such
Bonds and insurance policies and certificates and documents as the CONTRACTOR may be
required to furnish in accordance with the Contract Documents.

22 COPIES OF DOCUMENTS. The City will furnish to the CONTRACTOR as many copies of the
Contract Documents specified in the Instructions to Bidders. Additional copies will be provided,
upon request, at the cost of duplication.

23 ESCROW OF BID DOCUMENTS

A SCOPE:

1. The CONTRACTOR shall submit, within ten (10) days after the award of contract
one (1) copy of all documentary information generated in preparation of the bid
price for the project. This material is hereinafter referred to as the "Escrow Bid
Documents." The Escrow Bid Documents will be held in escrow for the duration of
the contract.

City of Escondido GENERAL CONDITIONS
January 2017 PAGE A-00700-10

58

Doc ID: 1184b425ebf00aa3b6bc07a177ed7659dc0192b9



Resolution No. 2024-117
Exhibit A
Page 26 of 115

2. The CONTRACTOR agrees that the Escrow Bid Documents constitute all of the ltems.
information used in preparation of the bid, and that no other bid preparation
information will be considered in resolving claims.

3. Nothing in the Escrow Bid Documents shall change or modify the terms or
conditions of the Contract.

B. PROPERTY: The Escrow Bid Documents are and will always remain the property of the
CONTRACTOR, subject only to joint review by the City and the CONTRACTOR, as
provided in paragraph (G) "EXAMINATION." The City stipulates and expressly
acknowledges that the Escrow Bid Documents constitute trade secrets and are proprietary
and confidential. This acknowledgment is based on the City's express understanding that
the information contained in the Escrow Bid Documents is not known outside the
CONTRACTOR's business, is known only to a limited extent and only by a limited
number of employees of the CONTRACTOR, is safeguarded while in CONTRACTOR's
possession, is extremely valuable to CONTRACTOR and could be extremely valuable to
CONTRACTOR's competitors by virtue of it reflecting CONTRACTOR's contemplated
techniques of construction. The City acknowledges that the CONTRACTOR expended
substantial sums of money in developing the information included in the Escrow Bid
Documents and further acknowledges that it would be difficult for a competitor to replicate
the information contained therein. The City further acknowledges that the Escrow Bid
Documents and the information used in the CONTRACTOR's business were intended to
give the CONTRACTOR an opportunity to obtain an advantage over competitors who do
not know of or use the contents of the documentation. The City agrees to safeguard the
Escrow Bid Documents and all the information contained therein against disclosure to the
fullest extent permitted by law.

C. PURPOSE: Escrow Bid Documents will be used to assist in the negotiation for the
settlement of claims. They will not be used for evaluation of the CONTRACTOR's
anticipated methods of construction or to assess the CONTRACTOR's qualification for
performing the Work.

D. FORMAT AND CONTENTS:

L. CONTRACTOR may submit Escrow Bid Documents in the usual cost-estimating
format. Escrow Bid Documents shall be adequate to enable complete
understanding and proper interpretation for their intended use.

2. Escrow Bid Documents shall clearly itemize the estimated costs of performing the
Work. Items shall be separated into sub-items as required to present a complete and
detailed cost estimate and allow a detailed cost review. The Escrow Bid Documents
shall include all quantity takeoffs, labor, equipment, calculations of rate production
and progress, copies of quotations from Subcontractors and suppliers, memoranda,
narratives, consultant's reports, add/deduct sheets, and all other information used
by the CONTRACTOR to arrive at the prices contained in the bid proposal.
Estimated costs shall be broken down into the CONTRACTOR's usual estimate
categories such as direct labor, repair labor, material, equipment, construction
equipment operation, construction equipment ownership, expendable materials,
materials and Subcontractor cost as appropriate. Plant and equipment, indirect costs
shall be detailed in the CONTRACTOR's usual format. The CONTRACTOR's
allocation of plant and equipment, indirect costs, contingencies, markup and other
items shall be included.

3. All costs shall be identified for all items. Sub-items amounting to less than
$10,000.00 estimated unit costs are acceptable without a detailed cost estimate,
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provided that labor, equipment, materials, construction equipment, expendable
materials and subcontracts, as applicable, are included, provided that indirect costs,
contingencies, and markups, as applicable, are allocated.

Item5.

4. Bidding materials provided by the City shall not be included in the Escrow Bid
Documents unless needed to comply with the requirements of this specification.

E. SUBMITTAL:

1. The Escrow Bid Documents shall be submitted by the CONTRACTOR in a sealed
container(s) within 10 days after the day of award of the contract. The container
shall be clearly marked on the outside with the CONTRACTOR's name, date of
submittal, project name and the words "Escrow Bid Documents."

2. The Escrow Bid Documents shall be accompanied by an index to inventory the
contents of the submittal and a Bid Documentation Certification, signed by the
individual who executed the bidding proposal, stating that the material in the Escrow
Bid Documents constitutes all documentary information used in preparation
of the bid and that he/she has personally examined the contents of the Escrow Bid
Documents container and has found that the documents in the container(s) are
complete and organized as shown by the CONTRACTOR's index.

3. The City shall examine the index. This examination is to ensure that the index is
detailed and complete and conforms to the "format and contents" as stated in
paragraph (D) above. If all the documentation required in paragraph (D) "FORMAT
AND CONTENTS" has not been indexed in the original submittal a revised index
shall be submitted at the CITY's discretion. Timely submission of complete Escrow
Bid Documents is an essential element of the CONTRACTOR's responsibility.
Failure to provide the necessary Escrow Bid Documents may be sufficient cause
for the CITY to assess damages under the contract. If the CONTRACTOR's
proposal is based on subcontracting any part of the Work, each Subcontractor,
whose total subcontract price exceeds the lesser of five percent (5%) of the total
contract price proposed by the CONTRACTOR or $200,000 shall provide separate
Escrow Bid Documents to be submitted with those of the CONTRACTOR. These
submittals will be examined in the same manner and at the same time as the
examination described above. If the CONTRACTOR wishes to subcontract any
portion of the Work or requests substitutions of any Subcontractor after award, the
CITY retains the right to require the CONTRACTOR to submit Escrow Bid
Documents from the proposed Subcontractor before the subcontract or substitution is
approved.

F. STORAGE: The escrow bid documents will be placed in escrow, for the life of the
contract, in a mutually agreeable institution. The city will pay the cost of storage.

G. EXAMINATION:

1. The Escrow Bid Documents shall be examined by the City, the Engineer and
CONTRACTOR, at any time deemed necessary by ecither the City or the
CONTRACTOR, to assist in the negotiation for the settlement of claims.

2. Examination of the Escrow Bid Documents is subject to the following conditions:

a. As trade secrets, the Escrow Bid Documents are proprictary and
confidential as described in paragraph (B).
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b. The City and the CONTRACTOR shall each designate, in writing to the | "¢
other party and a minimum of five (5) days prior to examination,
representatives who are authorized to examine the Escrow Bid Documents.

No other person shall have access to the Escrow Bid Documents.

c. Access to the Escrow Bid Documents under this paragraph will take

place only in the presence of duly designed representatives of both the
City and the CONTRACTOR.

H. FINAL DISPOSITION: The escrow bid documents will be returned to the contractor at
such time as the contract has been completed and final settlement has been achieved.

24 COMMENCEMENT OF CONTRACT TIMES; NOTICE TO PROCEED. The Contract Times
will start to run on the commencement date stated in the Notice to Proceed.

25 STARTING THE WORK

A. The CONTRACTOR shall begin to perform the Work on the commencement date stated
in the Notice to Proceed, but no Work shall be done at the Site prior to said commencement
date. The Work shall be commenced immediately after Notice to Proceed, and shall be
diligently prosecuted until completion.

B. Before undertaking each part of the Work, the CONTRACTOR shall review the Contract
Documents in accordance with Article 3 of these General Conditions.

2.6 CONTINUING THE WORK. The CONTRACTOR shall carry on the Work and adhere to the
progress schedule during all disputes or disagreements with the City. No Work shall be delayed or
postponed pending resolution of any disputes or disagreements, except as the CONTRACTOR and
the City may otherwise agree in writing.

2.7 PRECONSTRUCTION MEETING. A preconstruction meeting shall be called after the award and
execution of the Contract and prior to construction. The CONTRACTOR (a Principal and Project
Superintendent) shall attend. The CONTRACTOR shall plan on spending no less than four (4)
hours of time with Subcontractor(s) and project superintendent(s) for this meeting.

238 CITY OBSERVED HOLIDAYS. CONTRACTOR is required to observe City holidays. The City
observes the following holidays:

New Years Day

Martin Luther King, Jr. Day
Presidents' Day

Memorial Day
Independence Day

Labor Day

Veterans Day
Thanksgiving Day

Day after Thanksgiving

0. Christmas Day

=00 NN N
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ARTICLE 3 - INTENT AND USE OF CONTRACT DOCUMENTS ltems.
3.1 CONTRACTOR MUST REVIEW CONTRACT DOCUMENTS, DRAWINGS AND
SPECIFICATIONS
A. Drawings and Specifications are intended to be complementary (that which is required by

one shall be required by the other; to the extent there is more than one reference which
exists, the reference requiring the more stringent and/or best standards and requirements
shall be furnished and installed) and delincate and describe the Project and its component
parts to such a degree as will enable a skilled and competent CONTRACTOR to
intelligently bid upon the Work, coordinate the Work and to carry out the Work to a
successful conclusion. If, as and to the extent that Public Contract Code section 1104 is
deemed to apply after the Award of Contract, CONTRACTOR shall not be required to
assume responsibility for the completeness and accuracy of architectural or engineering
plans and specifications, notwithstanding any other provision in the Project Documents,
except to the extent that CONTRACTOR discovered or should have discovered and
reported any errors and omissions to the City, including but not limited to as the result of
any review of the plans and specifications by CONTRACTOR required by the
Instructions to Bidders or other Project Documents, whether or not actually performed by
CONTRACTOR.

B. Drawings and Specifications are intended to comply with all laws, ordinances, rules and
regulations of constituted authorities having jurisdiction, and where referred to in the
Project Documents, these laws, ordinances, rules and regulations shall be considered as a
part of the Agreement within the limits specified. The CONTRACTOR shall bear all
expenses of correcting Work done contrary to applicable laws, ordinances, rules and
regulations and if the CONTRACTOR performed the Work (1) without first consulting
the City for further instructions regarding the Work, or (2) disregarded the City's
instructions regarding the Work.

C. Questions regarding interpretation of drawings and specifications shall be submitted in
writing to be clarified by the City; provided, however, that in the event the City
determines that CONTRACTORS requests for information (RFI's) are not justified or do
not reflect adequate or competent supervision, coordination, and / or knowledge by the
CONTRACTOR or its Subcontractors, CONTRACTOR shall be required to pay the
City's reasonable and customary fees in processing and responding to such requests. Should
the CONTRACTOR commence Work or any part thereof without seeking clarification,
and/or performing its own coordination obligations, the CONTRACTOR waives any claim
for extra Work or damages as a result of any ambiguity, conflict or lack of information.

D. Figured dimensions on drawings shall govern, but Work not dimensioned or mis-
described shall be as directed. Work not particularly shown, mis-described or specified
shall be the same as similar parts that are shown or specified. Large scale drawings shall
take precedence over smaller scale drawings as to shape and details of construction.
Specifications shall govern as to materials, workmanship, and installation procedures.
Drawings and specifications are intended to be fully cooperative and to agree. If through
the process of contract-required coordination, CONTRACTOR observes that drawings
and specifications are in conflict, CONTRACTOR shall promptly notify the City in
writing, and any necessary changes shall be adjusted as provided in Article 10 titled
CHANGES IN THE Work; provided, however, that the specification calling for the
higher quality material or workmanship shall prevail without additional cost to the City.
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E. Materials or Work described in words, which so applied, have a well known technical or
trade meaning shall be deemed to refer to such recognized standards.

Item5.

F. It is not the intention of the Agreement to go into detailed descriptions of any materials
and/or methods commonly known to the trade under "trade name" or "trade term." The
mere mention or notation of such "trade name" or "trade term" shall be considered a
sufficient notice to CONTRACTOR that it will be required to complete the Work so
named with all its incidental and accessory items according to the best practices of the
trade.

G. The naming of any material and/or equipment shall mean furnishing and installing,
including all incidental and accessory items thereto and/or labor necessary to achieve full
and complete functioning of the material and/or equipment according to the best practices
of the trade(s) involved, unless specifically noted otherwise.

32 AGREEMENT TO THOROUGHLY REVIEW DETAIL DRAWINGS AND INSTRUCTIONS

A. All parts of the described and shown construction drawings shall be of the best quality of
their respective kinds and in executing the Agreement, the CONTRACTOR agrees to use
all diligence to become fully informed as to the required construction and finish, and in
no case to proceed with the different parts of the Work without obtaining first from the
City such directions and/or drawings as may be necessary for the proper performance of
the Work.

B. In case of ambiguity, conflict, or lack of information, the City shall furnish additional
instructions by means of drawings or otherwise, as necessary for proper execution of the
Work. All such drawings and instructions shall be consistent with Project Documents,
true developments thereof, and reasonably inferable therefrom. Such additional instructions
shall be fumished with reasonable promptness, provided that CONTRACTOR
informs the City of the relationship of the request to the critical path of construction. Refer
to the term, use and protocol of an RFI defined in Article 1 entitled "Definitions" under
"Construction Administration Documents."

C. Work shall be executed in conformity therewith and CONTRACTOR shall do no Work
without proper drawings and instructions.

D. The City may furnish necessary additional details to more fully explain the Work, which
details shall be considered as part of the Project Documents.

E. Should any details be more elaborate, in the opinion of the CONTRACTOR, than scale
drawings and specifications warrant, CONTRACTOR shall give written notice thereof to
the Engineer within 21 days of receipt. In case no notice is given to the Engineer within
21 days, it will be assumed the details are reasonable development of the scale drawings.
In case proper notice is given, then it will be considered, and if found justified, the Engineer
will either modify the drawings or shall recommend a change order for any extra Work that
may be involved.

F. If it is found at any time, before or after completion of the Work, that the
CONTRACTOR has varied from the drawings and/or specifications, in materials, quality,
form, finish, or in the amount or value of the materials and labor used, the City shall take
the issue under advisement and consider the following options:

1. That all such improper Work should be removed, remade, replaced, and all Work
disturbed by these changes be made good at the CONTRACTOR's expense; or
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2. That the City deduct from any amount due CONTRACTOR, the sum of money ltems.
equivalent to the difference in value between the Work performed and that called
for by the drawings and specifications. The City shall determine such difference
in value. The City, at its option, may pursue a recommendation made by the
Engineer.

33 REFERENCED STANDARD. No provision of any referenced standard specification, manual or
code shall be effective to change the duties and responsibilities of the City, the CONTRACTOR,
the Engineer, or any of their consultants, agents, or employees, from those set forth in the Contract
Documents, nor shall it be effective to assign to the City, Engineer, or any of Engineer's consultants,
agents, or employees any duty or authority to direct the performance of the Work or any duty or
authority to undertake responsibility inconsistent with the provisions of the Contract Documents.

34 AMENDING CONTRACT DOCUMENTS. The Contract Documents may be amended only in
writing to provide for additions, deletions, and revisions in the Work or to modify the terms and
conditions thereof by a Change Order (pursuant to Article 10-CHANGES IN THE WORK).

35 NO ASSIGNMENT. The CONTRACTOR shall not assign, transfer, convey, sublet or otherwise
dispose of this Agreement or of its rights, title or interest in or to the same or any part thereof. If
the CONTRACTOR shall assign, transfer, convey, sublet or otherwise dispose of the Agreement
or its right, title or interest therein, or any part thereof, such attempted or purported assignment,
transfer, conveyance, sublease or other disposition shall be null, void and of no legal effect
whatsoever; and the Agreement may, at the option of the City, be terminated, revoked and annulled,
and the City shall thereupon be relieved and discharged from any and all liability and obligations
growing out of the same to the CONTRACTOR, and to its purported assignee or transferee.

36 REUSE OF DOCUMENTS. Neither the CONTRACTOR, nor any Subcontractor or Supplier, nor
any other person or organization performing any of the Work under a contract with the City shall
have or acquire any title to or ownership rights in any of the Drawings, Technical Specifications,
or other documents used on the Work, and they shall not reuse any of them on the extensions of
the Project or any other project without written consent of City.

ARTICLE 4 - SITE OF THE WORK

41 AVAILABILITY OF LANDS. The City will furnish, as indicated in the Contract Documents, the
lands upon which the Work is to be performed, rights-of-way and easements for access thereto, and
such other lands which are designated for the use of the CONTRACTOR. Easements for permanent
structures or permanent changes in existing facilities will be obtained and paid for by the City,
unless otherwise provided in the Contract Documents. Nothing contained in the Contract Documents
shall be interpreted as giving the CONTRACTOR exclusive occupancy of the lands or rights-of-way
provided. The CONTRACTOR shall provide for all additional lands and access thereto that may be
required for temporary construction facilities or storage of materials and equipment; provided, that
the CONTRACTOR shall not enter upon nor use any property not under the control of the City until
a written temporary construction easement agreement has been executed by the CONTRACTOR and
the property owner, and a copy of said easement furnished to the Engineer prior to said use; and,
neither the City nor the Engineer will be liable for any claims or damages resulting from the
CONTRACTOR's trespass on or use of any such propertiecs. The CONTRACTOR shall provide the
City with a signed release from the property owner confirming that the lands have been satisfactorily
restored upon completion of the Work.
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42  SOILS INVESTIGATION REPORT & CLAIMS FOR CONCEALED OR UNKNOWN ltems.
CONDITIONS

A. SUBSURFACE EXPLORATIONS: Reference is made to the Supplementary General
Conditions for identification of those reports of explorations and tests, if any, of subsurface
conditions at the Site that have been utilized by the City or its Engineer in the preparation
of the Contract Documents.

B. SOILS INVESTIGATION REPORT. When a soils investigation report has been prepared
or referenced by the City or its Engineer to assist with the design of the facility, such report
is available for the CONTRACTOR's use in preparing its bid and Work under this
Agreement. All soil and test-hole data, water table clevations, and soil analyses shown
on the drawings or included in the Specifications apply only at the location of the test holes
and to the depths indicated. Geotechnical reports for the test holes, if any, which have
been drilled are available from the City. Any additional subsurface exploration shall be
done by the CONTRACTOR or Bidder at their own expense. The indicated elevation of a
water table is that which existed on the date when test holes were made and the level of the
groundwater was determined. It is the CONTRACTOR's responsibility to determine the
level of ground water or water table at the time of project construction. A difference in
elevation between the level of ground water or water table indicated on the soil boring logs
and groundwater actually encountered during construction is a risk of the
CONTRACTOR's bid amount, and will not be considered as a basis for extra Work or
additional compensation.

C. CONTRACTOR SHALL NOTIFY THE CITY OF UNKNOWN CONDITIONS. If,
during the course of Work under this Agreement, CONTRACTOR encounters subsurface
or otherwise concealed physical conditions that differ materially from those indicated in
the Contract Documents, or unknown physical conditions of an unusual nature, which
differ materially from those ordinarily found to exist and generally recognized as inherent
in contract activities of the character provided for in the Contract Documents, then
CONTRACTOR shall notify the City of the discovery of the condition before the condition
is materially changed, disturbed and/or covered, and before any additional Work is
performed. The CONTRACTOR must notify the City, in writing of unforeseen conditions,
or differing Site conditions, promptly upon their discovery and before they are disturbed.
Reference Article 11.5 "CONTRACTOR SHALL PROVIDE NOTICE".

D. WARNING: THE CITY DOES NOT WARRANT THE SOILS AT THE PROJECT
SITE. SOILS INVESTIGATION REPORTS ARE PROVIDED FOR CONTRACTOR'S
INFORMATION ONLY. THE CITY OF ESCONDIDO DOES NOT WARRANT THE
SOILS CONDITIONS OF THE SITE AND CONTRACTOR IS FULLY
RESPONSIBLE TO ASCERTAIN SITE CONDITIONS FOR THE PURPOSES OF
DETERMINING CONSTRUCTION MEANS AND METHODS PRIOR TO
COMMENCING CONSTRUCTION. IF ANY CONTRACTOR WISHES TO PERFORM
A PRE-BID SITE INSPECTION, WHICH INCLUDES SOILS TESTING, A METHOD
TO DO SO IS AVAILABLE AND IS DESCRIBED IN PARAGRAPHS 4.7 and 4.8 OF
THE "INSTRUCTIONS TO BIDDERS".

43 PHYSICAL CONDITIONS - UNDERGROUND UTILITIES

A. The information and data indicated in the Contract Documents with respect to existing
underground Utilities at or contiguous to the Site are based on information and data furnished
to the City or the Engincer by the owners of such underground Utilities. The Contract
plans depict the various utilities as they are believed to exist, however, the
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CONTRACTOR shall not rely on the locations and depths indicated. The CONTRACTOR | "™
shall comply with California Government Code Section 4216 ("Section 4216"). The
CONTRACTOR shall determine the location and depth of all utilities that are indicated and

those that are not indicated as follows:

L. As provided in Section 4216, at least 2 working days prior to commencing any
excavation, but not more than 14 calendar days, the CONTRACTOR shall contact
the regional notification center (Underground Service Alert of Southern California)
and obtain an inquiry identification number. Refer to Article 6.28.

2. Where underground main distribution conduits such as water, gas, sewer, electric
power, telephone, or cable television are shown on the Plans, the CONTRACTOR
shall assume that every property parcel will be served by a service connection of

cach type of utility.

3. Section 4216 does not require the Local Agency to mark out non-pressurized sewer
lines, non-pressurized storm drains or other non-pressurized drain lines.

4, The California Department of Transportation, CALTRANS, is not required by

Section 4216 to become a member of the regional notification center. The
CONTRACTOR shall call CALTRANS directly for location of its subsurface
installations.

5. The CONTRACTOR shall determine the location and depth of all utilities (the top
and the bottom), including joint trenches and service connections, which have been
marked by the respective owners and which may affect or be affected by its
operations. The CONTRACTOR shall determine the location and depth of all
utilities not required to be marked out by the Local Agency.

6. The CONTRACTOR shall further determine the location and depths of all utilities
that were not known or indicated on the project plans, but, after CONTRACTOR
compliance with Section 4216, were marked out by the utility owners.

7. The CONTRACTOR shall not assume that existing utilities are buried at depths
and locations specified in the pertinent standard drawings. In Escondido, existing
utilities are frequently found at depths and locations that are not in conformance
with the existing standard drawings.

8. The CONTRACTOR shall have the responsibility for coordinating as many call-
backs of utility owners and CONTRACTOR mobilizations as may be required to
determine the exact location, or identity, of all utilities. Utilities that are indicated
on the Contract plans in a certain location, and are marked out in a different location
by the utility owner, are considered by this Contract to be the same utility. The City
is not responsible for errors in mark-outs made by the Utility owners.

9. The CONTRACTOR shall have full responsibility for the safety and protection of
all existing utilities, to the extent allowed by California Government Code Section
4215, and repairing any damage thercto resulting from the Work. The
CONTRACTOR shall use hand tools and/or vacuum equipment and use reasonable
care to protect existing utilities.

10. Unknown Utility on the Contract plans, but marked out in the field by the utility
owner: The Work of potholing, protecting in place, trenching over or under,
repairing the road surface, backfilling with the utility owner's preference of material,
plotting on the record drawings, and describing a previously unknown utility is
fully contemplated by the City as being a regular occurrence on trenching projects.
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11. Unknown utilities not marked out by the utility owner: Should the | "™
CONTRACTOR come across utilities that are not known nor marked out by the
utility owner, the CONTRACTOR shall immediately call Underground Service
Alert and the City. The City is not responsible for the consequences of the failure
of a Utility owner to mark out its facilities.

12. Abandoned Utilities. Abandoned utilities are considered as unknown utilities for
the purpose of CONTRACTOR payment, unless they are indicated on the project
plans.

13. The CONTRACTOR shall call for a "standby inspector”" when requested to do so
by a utility owner, and follow their direction.

B. Locating Subsurface Installations (excerpted from California Government Code section
4216):
1. The excavator shall determine the exact location of subsurface installations in

conflict with the excavation by excavating with hand tools within the area of the
approximate location of subsurface installations as determined by the field marking
provided in accordance with (California Government Code) section 4216.3 before
using any power-operated or power-driven excavating or boring equipment within
the approximate location of the subsurface installation, except that power-operated
or power-driven excavating or boring equipment may be used for the removal of
any existing pavement if there are no subsurface installations contained in the
pavement. If mutually agreeable with the operator (the operator is the owner of the
Utility in this case) and the excavator (the excavator is the CONTRACTOR in this
case), the excavator may utilize power-operated or power-driven excavating or
boring equipment within the approximate location of a subsurface installation and
to any depth. (Clarification added)

2. If the exact location of the subsurface installation cannot be determined by hand
excavating in accordance with subdivision B1, the excavator (the CONTRACTOR)
shall request the operator (the owner of the Utility) to provide additional
information to the excavator, to the extent that information is available to the
operator, to enable the excavator to determine the exact location of the installation.
(Clarification added)

44 HAZARDOUS MATERIALS

A. The provisions of Articles 4.2, 4.3, and 4.4 are not intended to apply to Asbestos, PCBs,
Petroleum, Hazardous Waste, or Radioactive Material uncovered or revealed at the Site.

B. Reference is made to the Supplementary General Conditions for identification of those
reports and drawings relating to Asbestos, Hazardous Waste, PCBs, Petroleum and/or
Radioactive Material identified at the Site that have been utilized by the Engineer in the
preparation of the Contract Documents, if any.

C. Copies of these reports and drawings may be examined at the office of the City during
regular business hours. Please make an appointment. The CONTRACTOR may rely upon
the accuracy of the technical data contained in such reports and drawings, except for such
physical dimensions that can be field verified; however, the interpretation of such technical
data, including any interpolation or extrapolation thereof, and opinions contained in such
reports and drawings are not to be relied on by the CONTRACTOR.
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D. The City shall be responsible for any Asbestos, Hazardous Waste, PCBs, Petroleum, or
Radioactive Material uncovered or revealed at the Site which was not shown or indicated in
Drawings or Specifications or identified in the Contract Documents to be within the scope
of the Work and which may present a substantial danger to persons or property exposed
thereto in connection with the Work at the Site. The City will not be responsible for any
such material brought to the Site by CONTRACTOR, Subcontractors, Suppliers, or anyone
else for whom CONTRACTOR is responsible.

Item5.

4.5 REFERENCE POINTS

A. The City will provide access to the bench-mark book maintained by the City Surveyor, and
provide any survey reference material that may be on file. The CONTRACTOR shall furnish
all other lines, grades, and bench-marks required for proper execution of the Work.

B. The CONTRACTOR shall preserve all bench marks, stakes, and other survey marks and in
case of their removal or destruction by any party, the CONTRACTOR shall be responsible
for the accurate replacement of such reference points by personnel qualified under the

applicable state codes governing land surveyors. The recording of any replacement corners,
or other points, shall be the responsibility of the CONTRACTOR.

ARTICLE 5 - BONDS AND INSURANCE

5.1 BONDS

A CONTRACTOR shall furnish a surety bond in an amount equal to one hundred percent
(10096) of the contract price as security for faithful performance of this Agreement and shall
furnish a separate bond in an amount equal to one hundred percent (10096) of the contract
price as security for payment to persons performing labor and fumishing materials in
connection with this Project. Bonds shall be in the form set forth in these Project Documents.

B. All Bonds shall be in the form prescribed by the Contract Documents except as provided
otherwise by Laws or Regulations, and shall be executed by such sureties as are named in
the current list of "Companies Holding Certificates of Authority as Acceptable Sureties on
Federal bonds and as Acceptable Reinsuring Companies" as published in Circular 570
(amended) by the Audit Staff, Bureau of Government Financial Operations, U.S. Treasury
Department. All Bonds signed by an agent must be accompanied by a certified copy of
such agent's authority to act.

C. If the surety on any Bond fumished by the CONTRACTOR is declared a bankrupt or
becomes insolvent or its right to do business is terminated in any state where any part of the
Work is located, the CONTRACTOR shall, within seven (7) days thereafter, substitute
another Bond and surety, which must be acceptable to the City. No Work shall be performed
without Bonds, in a form and issued by a surety acceptable to the City, required by the
Contract Documents to be in full force and effect. If one or more of such Bonds shall, at
any time, not be in full force and effect, CONTRACTOR shall immediately cease
performance until it is in full compliance with the bonding requirements of the Contract
Documents and California law. All delays and costs incurred and/or resulting from such
occurrence shall be to the exclusive account of CONTRACTOR. Failure of the
CONTRACTOR to promptly cure any failure to have the necessary Bonds in full force and
effect shall be grounds for termination for default.

D. All Bonds required by the Contract Documents to be purchased and maintained by
CONTRACTOR shall be obtained from surety companies that are duly licensed or
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authorized in the State in which the Project is located to issue Bonds for the limits so
required. Such surety companies shall also meet such additional requirements and
qualifications as may be provided in the Supplementary General Conditions.

Item5.

52 LIABILITY, PROPERTY, FIRE, BUILDER'S RISK AND OTHER INSURANCE
REQUIREMENTS

A. LIABILITY AND PROPERTY DAMAGE. Before the commencement of the Work and
for the minimum amount of limits set forth herein the CONTRACTOR shall purchase from
and maintain such commercial general liability insurance per occurrence for bodily injury,
personal injury and property damage as set forth in the Agreement and automobile liability
insurance per accident for bodily injury and property damage combined single limit as set
forth in the Agreement as will protect the CONTRACTOR, and those required to be
endorsed as additional insured from claims set forth below, which may arise out of or result
from the CONTRACTOR's operations under the Contract and for which the
CONTRACTOR may be legally liable, whether such operations are by the CONTRACTOR,
by a Subcontractor, by Sub-subcontractor, by anyone directly or indirectly employed
by any of them, or by anyone for whose acts any of them may be liable:

1. Claims for damages because of bodily injury (including emotional distress),
sickness, disease, or death of any person other than the CONTRACTOR's employees.
This coverage shall be provided in a form at least as broad as Insurance Services
Office (ISO) Form CG 0001 11188;

2. Claims for damages arising from personal or advertising injury in a form at least as
broad as ISO Form CG 0001 11188;

3. Claims for damages because of injury or destruction of tangible property, including
loss of use resulting there from, arising from operations under the Project
Documents; and

4. Claims for damages because of bodily injury, death of a person, or property
damage arising out of the ownership, maintenance, or use of a motor vehicle, all
mobile equipment, and vehicles moving under their own power and engaged in the
Work; and

5. Claims involving blanket contractual liability applicable to the CONTRACTOR's
obligations under the Project Documents, including liability assumed by and the
indemnity and defense obligations of the CONTRACTOR and the Subcontractors;
and

6. Claims involving Operations/Premises and Completed Operations/Products,
Independent CONTRACTOR's coverage, and Broad Form property damage, without
any exclusions for collapse, explosion, demolition, underground coverage, and
excavating. Coverage for completed operations must be at least as broad as CG
2010 11/85.

B. If commercial general liability insurance or another insurance form with a general
aggregate limit is used, the general aggregate limit shall apply separately to the project
location (with the ISO CG 2503 or insurer's equivalent endorsement provided to the
City).

C. Any deductible or self-insured retention must be declared to and approved by the City. At
the option of the City, either the insurer shall reduce or eliminate such deductibles or self-
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insured retentions as respects the City, its Board of Trustees, members of its Board of

Trustees, officers, employees, agents and volunteers; or the CONTRACTOR shall

procure a bond guaranteecing payment of losses and related investigations, claim
administration and defense expenses.

Item5.

D. CONSENT OF INSURER. Partial occupancy or use in accordance with the Contract
Documents shall not commence until the City's insurance company providing property
insurance has consented to such partial occupancy or use by endorsement or otherwise.
The City and the CONTRACTOR shall take reasonable steps to obtain consent of the
insurance company and shall, without mutual consent, take no action with respect to partial
occupancy or use that would cause cancellation, lapse, or reduction of the insurance.

E. FIRE INSURANCE. Before the commencement of the Work, the CONTRACTOR shall
procure, maintain, and cause to be maintained at the CONTRACTOR's expense, fire
insurance on all Work subject to loss or damage by fire and the entire structure on which
the Work of this Contract is to be done to the insurable value thereof. The amount of fire
insurance shall be subject to approval by the City and shall be sufficient to protect the
Project against loss or damage in full until the Work is accepted by the City. Should the
Work being constructed be damaged by fire or other causes during construction, it shall
be replaced in accordance with the requirements of the drawings and specifications without
additional expense to the City.

F. OTHER INSURANCE. The CONTRACTOR shall provide all other insurance required
to be maintained under applicable laws, ordinances, rules, and regulations.

G. COMPLIANCE. In the event of the failure of any CONTRACTOR to furnish and maintain
any insurance required by this Article, the CONTRACTOR shall be in default under the
Contract. Compliance by CONTRACTOR with the requirement to carry insurance and
furnish certificates, policies, Additional Insured Endorsement and Declarations Page
evidencing the same shall not relieve the CONTRACTOR from liability assumed under
any provision of the Contract Documents, including, without limitation, the obligation to
defend and indemnify the City and the Engineer.

H. BUILDER'S RISK/ "ALL RISK" INSURANCE. The Contractor, during the progress of
the Work and until final acceptance of the Work by City upon completion of the entire
Contract, shall maintain Builder's Risk/"All Risk," course-of-construction insurance
satisfactory to City issued on a completed value basis on all outstanding projects and on
all insurable Work included under the Contract Documents. Coverage is to provide
extended coverage and insurance against vandalism, theft, malicious mischief, perils of fire,
sprinkler leakage, civil authority, sonic boom, earthquake, collapse, flood, wind, lightning,
smoke, riot, debris removal (including demolition), and reasonable compensation for the
Engineer's services and expenses required as a result of such insured loss upon the
entire Work which is the subject of the Contract Documents, including completed Work
and Work in progress to the full insurable value thereof. Such insurance shall include the
City and the Engineer as an additional named insured and any other person with an insurable
interest designated.

53 PROOF OF CARRIAGE INSURANCE

A. CONTRACTOR shall not commence Work nor shall it allow any Subcontractor to
commence Work under this Agreement until all required insurance certificates and
endorsements have been obtained and delivered in duplicate to and approved by the City.
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Such insurance shall be with an insurance company with a minimum rating of "A/VII", as ltems.
rated by the current edition of Best's Key Rating Guide, published by A M. Best Co.,
Oldwick, New Jersey 08858 and admitted or qualified to do business in California.

B. Certificates and insurance policies shall include the following:

1. A clause stating;

"This policy shall not be canceled or reduced in required limits of liability or
amount of insurance until notice has been mailed to City stating date of cancellation
or reduction. Date of cancellation or reduction may not be less than 30 days after
date of mailing notice."

2. Language stating in particular those insured, extent of insurance, location and
operation to which insurance applies, expiration date, to whom cancellation and
reduction notice will be sent, and length of notice period.

3. Separate additional insured endorsement specifically naming the City as a named
additional insured under the policy described and that such insurance policy shall
be primary to any insurance or self-insurance maintained by the City.

C. In case of CONTRACTOR's failure to provide insurance as required by the Agreement,
the City may, at the City's option, take out and maintain at the expense of the
CONTRACTOR, such insurance in the name of CONTRACTOR, or Subcontractor, as
the City may deem proper and may deduct the cost of taking out and maintaining such
insurance from any sums which are due or to become due to the CONTRACTOR under
this Agreement.

D. The CONTRACTOR shall purchase and maintain the insurance required under this Article.
Such insurance shall include the specific coverages set out herein and be written for not less
than the limits of liability and coverages provided in this Article, or required by Laws or
Regulations, whichever are greater. All insurance shall be maintained continuously during
the life of the Agreement up to the date of Project Completion when all punch-list items
have been completed. The CONTRACTOR's liabilities under this Agreement shall not be
deemed limited in any way to the insurance coverage required.

1. CONTRACTOR shall have insurance in the following amounts:

a. Commercial general liability insurance with at least three million dollars
($3,000,000) combined single limit coverage per occurrence for bodily injury
and property damage; or, if a general aggregate limit is applicable, either:
(1) the general aggregate limit shall specifically apply to the project identified
in the bid specifications or to the location of such project which is the subject
of these bid specifications with coverage to be no less than three million dollars
($3,000,000), or (ii) the general aggregate shall be at least three million
dollars ($3,000,000) combined single limit coverage per occurrence for bodily
injury and property damage; and

b. Automobile liability insurance of three million dollars ($3,000,000)
combined single limit per accident for bodily injury and property damage;
and

¢. Workers' compensation and employer's liability insurance as required by the
California Labor Code, as amended.

2. Each insurance policy required above, except for workers' compensation, shall
name the City specifically and separately as an additional insured under the policy
on a separate ISO CG 2010 endorsement or equivalent, to the satisfaction of the
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City Attormey. The company providing insurance must provide at least 30 days
written notice of cancellation or termination, if such cancellation or termination of
the policy is to occur prior to the indicated expiration date on the face of the
certificate. General and auto liability insurance coverage must be provided by a
Best's 'A' rated, Class VII carrier, admitted in California, and shall be in form
satisfactory to the City Attorney. Insurance companies that are not admitted in
California must be on the list of approved Non-Admitted Insurers able to write in
the state of California and must additionally provide a service of suit endorsement.
All insurance requirements must be in a form satisfactory to the City Attorney.
Failure to comply with insurance requirements under this Agreement or failure to
have completed insurance documents on file within 15 working days after
CONTRACTOR executes this Agreement shall be a material breach of this
Agreement.

Item5.

3. Workers' Compensation and Employer's Liability In accordance with the provisions
of Section 3700 of the California Labor Code, the CONTRACTOR and every
Subcontractor shall be required to secure the payment of compensation to its
employees. The CONTRACTOR shall provide, during the life of the Agreement,
workers' compensation insurance for all of its employees engaged in Work under
this Agreement, on or at the site of the Project, and, in case any of its Work is
sublet, the CONTRACTOR shall require the Subcontractor similarly to provide
workers' compensation insurance for all the latter's employees. Any class of
employee or employees not covered by a Subcontractor's insurance shall be covered
by the CONTRACTOR's insurance. In case any class of employees engaged in
Work under this Agreement, on or at the site of the Project, is not protected
under the workers' compensation statute, the CONTRACTOR shall provide or shall
cause a Subcontractor to provide, adequate insurance coverage for the protection of
such employees not otherwise protected before the Subcontractor commences Work.
The CONTRACTOR shall file with the City certificates of its insurance protecting
workers and a 30 day notice shall be provided to the City before the cancellation or
reduction of any policy of CONTRACTOR or Subcontractor. The CONTRACTOR
and each Subcontractor shall provide a waiver of subrogation in favor of the City and
Engineer.

ARTICLE 6 - CONTRACTOR'S RESPONSIBILITIES

None of the following responsibilities, as between City and CONTRACTOR, shall be delegated by
CONTRACTOR to another individual or entity.

6.1 COMMUNICATIONS.

A. Written communications shall be directly to the City, however, the City reserves the right to
direct the CONTRACTOR to communicate directly with a construction manager or other
consultant, and to copy the City with correspondence.

B. Notice to Surrounding Properties. CONTRACTOR must provide Notice of Construction to
all property owners and businesses at least 3 days before commencement of such work. A
sample form notice is found in the Proposed Contract Documents, at page A-00670-1.

6.2 INDEPENDENT CONTRACTOR. CONTRACTOR is and shall at all times be deemed to be an
independent CONTRACTOR and shall be wholly responsible for the manner in which it
performs the services required of it by the terms of the Project Documents. Nothing herein
contained shall be construed as creating the relationship of employer and employee, or principal
and agent, between the City and CONTRACTOR or any of CONTRACTOR's subcontractors (of
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every tier), suppliers, agents or employees. CONTRACTOR assumes exclusively the responsibility
for the acts of its subcontractors (of every tier), suppliers, agents, and employees as they relate to
the services to be provided during the course and scope of their employment. CONTRACTOR, its
subcontractors (of every tier), suppliers, agents and employees shall not be entitled to any rights or
privileges of City employees and shall not be considered in any manner to be City employees.
The City shall be permitted to monitor all the activities of the CONTRACTOR to
determine compliance with the terms of the Project Documents.

Item5.

6.3 CONTRACTOR LICENSE. CONTRACTORS are required by law to be licensed and regulated
by the Contractors' State License Board. Any CONTRACTOR not so licensed is subject to
penalties under the law, and the contract will be considered void pursuant to Section 7028.7 of the
Business and Professions Code. Any questions concerning a CONTRACTOR may be referred to
the Registrar, Contractors' State License Board, 3132 Bradshaw Road, P.O. Box 2600, Sacramento,
CA 95826. CONTRACTOR shall be duly licensed at all times during performance. Substantial
compliance shall not be sufficient.

6.4 CONTRACTOR REGISTRATION: CONTRACTOR, as well as any subcontractors, shall be
registered pursuant to Cal. Lab. Code § 1725.5 to be qualified to bid on, be listed in a bid proposal,
(subject to the requirements of Section 4104 of the Public Contract Code) or engage in the
performance of any public work contract that is subject to the requirements of Chapter 1, Part 7,
Division 2 of the California Labor Code.

6.5 CHANGE IN NAME AND NATURE OF CONTRACTOR'S LEGAL ENTITY. Before
CONTRACTOR makes any change in the name or legal nature of the CONTRACTOR's entity,
CONTRACTOR shall first notify the City in writing and cooperate with the City in making such
changes as the City may request in the Project Documents.

6.6 CONTRACTOR SUPERINTENDENT. During progress of the Work, CONTRACTOR shall
keep on the Work site a competent, English-speaking Superintendent satisfactory to the City.
Before commencing the Work herein, CONTRACTOR shall give written notice to the City of the
name, qualifications and experience of such Superintendent. If, at any time, the Superintendent is
found unsatisfactory by the City, CONTRACTOR shall replace the Superintendent with one
acceptable to the City. Superintendent shall not be changed or removed from the project except
with written consent of the City, unless a Superintendent proves to be unsatisfactory to
CONTRACTOR and ceases to be in its employ, in which case, CONTRACTOR shall notify the
City in writing and replace said Superintendent with one acceptable to the City. Superintendent
shall represent CONTRACTOR and all directions given to Superintendent shall be as binding as if
given to CONTRACTOR. During planned absences longer than one Workday (¢.g. vacation),
CONTRACTOR shall, at least ten (10) days prior, provide written notice to the City the name of
the individual proposed to assume the responsibilities of Superintendent during his/her absence.

6.7 CONTRACTOR SUPERVISION. Without a right to claim additional reimbursement,
CONTRACTOR shall staff the project with a sufficient number of experienced, skilled and
knowledgeable personnel to meet the needs (both administrative and supervisory) of the Project,
and shall supervise and direct the Work competently and efficiently, devoting such attention thereto
and applying such skills as may be necessary to perform the Work in accordance with the Project
Documents. CONTRACTOR shall carefully study and compare all plans, drawings, specifications,
and other instructions and shall at once report to the City any error, inconsistency or omission
which CONTRACTOR or its employees may discover. The CONTRACTOR represents itself to
the City as a skilled, knowledgeable, and experienced CONTRACTOR. The CONTRACTOR shall
carefully study and compare the Project Documents with each other, and shall at once report to
the City any errors, inconsistencies, or omissions discovered. The CONTRACTOR shall be liable
to the City for damage resulting from errors, inconsistencies, or omissions in the Project
Documents that the CONTRACTOR recognized and which CONTRACTOR knowingly failed to
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report and which a similarly skilled, knowledgeable, and experienced CONTRAEQIQ(%R Vc\)foulsd

have discovered.

FIELD MEASUREMENTS, LAYOUT, RECORD DRAWINGS AND FIELD ENGINEERING.
The CONTRACTOR shall verify all indicated dimensions at its expense before ordering
materials or equipment, or before performing Work. The CONTRACTOR shall take ficld
measurements, verify field conditions, and shall carefully compare such field measurements and
conditions and other information known to the CONTRACTOR with the Project Documents before
commencing Work. Errors, inconsistencies or omissions discovered shall be reported to the City
at once. Upon commencement of any item of Work, the CONTRACTOR shall be responsible for
dimensions related to such item of Work and shall make any corrections necessary to make Work
properly fit at no additional cost to the City. This responsibility for verification of dimensions is a
non-delegable duty and may not be delegated to Subcontractors or agents. The CONTRACTOR
shall keep up-to-date record drawings of this project through the course of the project. The City
shall approve these record drawings periodically, and the release of progress payments may be
delayed if the record drawings are not kept up to date. After the project punch- list has been
completed, the CONTRACTOR shall supply a single clean set of accurate blue-line (as-built) plans
to the City. Failure to submit these as-builts will delay the Final Notice of Completion and final
payment.

DETAILS OF THE WORK. Omissions from the plans, drawings or specifications, or the mis-
description of customary and usual details of Work which are manifestly necessary to carry out
the intent of the plans, drawings and specifications, or which are customarily performed, shall not
relieve the CONTRACTOR from performing such omitted or mis-described Work, but they shall
be performed as if fully and correctly set forth and described in the plans, drawings and
specifications.

MEANS AND METHODS. The CONTRACTOR shall be solely responsible for the means,
methods, techniques, sequences, and procedures of construction. The CONTRACTOR shall be
responsible to see that the finished Work complies accurately with the Project Documents. The
CONTRACTOR shall be solely responsible for all safety precautions and programs incidental
thereto.

SUBCONTRACTORS

A. CONTRACTOR agrees to bind every Subcontractor by terms of the Project Documents
as far as such terms are applicable to Subcontractor's Work. If CONTRACTOR shall
subcontract any part of the Work, CONTRACTOR shall be as fully responsible to the
City for acts and omissions of any Subcontractor and of persons either directly or indirectly
employed by any Subcontractor, as it is for acts and omissions of persons directly
employed by CONTRACTOR. Nothing contained in Project Documents shall create any
contractual relation between any Subcontractor and the City, nor shall the Contract
Documents be construed to be for the benefit of any Subcontractor.

B. The City's consent to any Subcontractor shall not in any way relieve CONTRACTOR of
any obligations under the Project Documents and no such consent shall be deemed to
waive any provision of any Project Document.

C. CONTRACTOR must submit with its bid a Designation of Subcontractors pursuant to the
Subletting and Subcontracting Fair Practices Act. If CONTRACTOR specifies more than
one Subcontractor for the same portion of Work or fails to specify a Subcontractor, and
such portion of the Work exceeds one-half of one percent of the total bid,
CONTRACTOR agrees that it is fully qualified to perform and shall perform such Work
itself, unless CONTRACTOR provides for substitution or addition of Subcontractors.
Substitution or addition of Subcontractors shall be permitted only as authorized under the
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Subletting and Subcontracting Fair Practices Act, California Public Contract Eo%fe §ect10n ltems5.

4100, et seq.

D. In accordance with California Business and Professions Code Section 7059, if
CONTRACTOR is designated as a "specialty CONTRACTOR" (as defined in Section
7058 of the Business and Professions Code), all of the Work to be performed outside of
the CONTRACTOR's license specialty shall be performed by a licensed Subcontractor in
compliance with the Subletting and Subcontracting Fair Practices Act, California Public
Contract Code Section 4100, et seq.

E. INELIGIBLE SUBCONTRACTOR. Pursuant to Public Contract Code Section 6109, no
CONTRACTOR may perform Work on a public works project with a subcontractor who

is ineligible to perform Work on the project pursuant to sections 1777.1 or 1777.7 of the
Labor Code.

F. A copy of each subcontract, if in writing, or, if not in writing, then a written statement
signed by the CONTRACTOR giving the name of the Subcontractor and the terms and
conditions of such subcontract, shall be filed with the City before the Subcontractor
begins Work. Each subcontract shall contain an express reference to and incorporate the
Agreement between the City and the CONTRACTOR and the terms of that Agreement
and all parts of the Project Documents shall be made a part of such subcontract insofar as
applicable to the Work covered thereby. Each subcontract will provide for termination in
accordance with the Article entitled City's RIGHT TO TERMINATE AGREEMENT of
these General Conditions. Each subcontract shall provide for its annulment by the
CONTRACTOR at the order of the City if in the City's opinion the Subcontractor fails to
comply with the requirements of the Project Documents insofar as the same may be
applicable to this Work. Nothing herein contained shall relieve the CONTRACTOR of
any liability or obligation hereunder.

6.12 DUTY TO PROVIDE FIT WORKERS

A. CONTRACTOR and Subcontractors shall at all times enforce strict discipline and good
order among their employees and shall not employ on the Work any unfit person or anyone

not skilled in the Work assigned to such person. It shall be the responsibility of
CONTRACTOR to ensure compliance with this Article.

B. Any person in the employ of the CONTRACTOR or Subcontractors whom the City or
Enginecer may deem incompetent, unfit, troublesome or otherwise undesirable shall be
excluded from the Work site and shall not again be employed on it except with the
written consent of the City.

6.13  OVERTIME.

A. Except as otherwise provided in this Article, the CONTRACTOR shall receive no
additional compensation for overtime Work, i.e., Work in excess of 8 hours in any 1
calendar day or 40 hours in any 1 calendar week, even though such overtime Work may
be required under emergency conditions and may be ordered by the City in writing.
Additional compensation will be paid to the CONTRACTOR for overtime Work only in
the event extra Work is ordered by the City and the Change Order specifically
authorizes the use of overtime Work and then only to such extent as overtime wages are
regularly being paid by the CONTRACTOR for overtime Work of a similar nature in the
same locality.

B. All increased or additional costs of inspection and/or testing, performed by or on behalf
of the City, during overtime Work by the CONTRACTOR which is allowed solely for
the convenience of the CONTRACTOR shall be borne by the CONTRACTOR. The City
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has the authority to deduct the costs of all such inspection and testing from any partial
payments otherwise due to the CONTRACTOR. Payment for inspection overtime beyond a
normal Workday (9 hours), Saturdays, Sundays or Union observed holidays will be
deducted from the CONTRACTOR's payment at the rate of One Hundred Twelve Dollars
and Fifty Cents ($112.50) per hour (one hour minimum) pursuant to City of Escondido
Resolution No. 2007-115(RR).

Item5.

6.14 MATERIALS AND WORK

A. Except as otherwise specifically stated in this Agreement, CONTRACTOR shall provide
and pay for all materials, supplies, tools, equipment, labor, transportation, administration,
management, superintendence, temporary constructions of every nature, and all other
services and facilities of every nature whatsoever necessary to execute and complete the
Project within the specified time.

B. Unless otherwise specified, all materials shall be new and the best of their respective
kinds and grades as noted or specified free from defects, and workmanship shall be of
excellent quality.

C. Materials shall be furnished in ample quantitics and at such times as to insure
uninterrupted progress of Work and shall be stored properly and protected as required.

D. CONTRACTOR shall, after issuance of the Notice to Proceed by the City, place orders
for materials and/or equipment as specified so that delivery may be made without delays
to the Work. CONTRACTOR shall, upon demand by the City, furnish to the City
documentary evidence showing that orders have been placed.

E. The City reserves the right, due to any neglect in not complying with the above
instructions, to place orders for such materials and/or equipment as it may deem
advisable in order that the Work may be completed by the date specified in the Agreement,
and all expenses incidental to the procuring of these materials and/or equipment shall be
paid for by the CONTRACTOR.

F. No materials, supplies, or equipment for Work under this Agreement shall be purchased
subject to any chattel mortgage or under a conditional sale or other agreement by which
an interest therein or in any part thereof is retained by the seller or supplier.
CONTRACTOR warrants good title to all material, supplies, and equipment installed or
incorporated in the Work and agrees upon completion of all Work to deliver the
premises, together with all improvements and appurtenances constructed or placed
thereon by it, to the City free from any claims, liens, or charges. CONTRACTOR further
agrees that neither it nor any person, firm, or corporation furnishing any materials or
labor for any Work covered by this Agreement shall have any right to any lien upon the
premises or any improvement or appurtenance thercon, except that CONTRACTOR may
install metering devices or other equipment of utility companies or of political subdivisions,
title to which is commonly retained by the utility company or political subdivision. In the
event of installation of any such metering device or equipment, CONTRACTOR shall
advise the City as to the owner thereof.

G. Nothing contained in this Article, however, shall defeat or impair the rights of persons
furnishing material or labor under any bond given by CONTRACTOR for their
protection or any rights under any law permitting such persons to look to funds due
CONTRACTOR in the hand of the City, and this provision shall be inserted in all
subcontracts and material contracts and notice of its provisions shall be given to all
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persons furnishing materials or labor when no formal contract is entered into for such ltems.
materials or labor.

H. Materials and/or equipment and the attendant liability for its protection and safety shall
remain with the CONTRACTOR until incorporated in the Work and accepted by the
City, no part of the materials and/or equipment shall be removed from its place of storage
except for immediate installation in the Work; and CONTRACTOR shall keep an
accurate inventory of all materials and/or equipment in a manner satisfactory to the City
or its authorized representative.

6.15  ACCESS TO CONTRACTOR'S RECORDS. The CONTRACTOR agrees that the City (including
the City's designees) have the right to access, review, obtain and copy upon reasonable written notice
(which shall be no greater than 3 working days), all Records pertaining to the Agreement and/or
the Project, including the bid. The CONTRACTOR agrees to provide the City with any relevant
information requested and shall permit the State or the City access to its premises upon reasonable
notice for purposes of interviewing employees and inspecting Records. The CONTRACTOR agrees
to maintain such Records for a period of 3 years after final payment under the contract. Should
the project be funded by the State Revolving Fund, the CONTRACTOR shall maintain records for
20 years.

6.16 CONTRACTOR SUBSTITUTION OF "OR EQUAL" ITEMS
A. CONTRACTOR shall follow all instructions and requirements set forth in the

"INSTRUCTIONS TO BIDDERS", for compliance with this Article.

B. Whenever in specifications any materials, process, service or equipment is indicated or
specified by brand name, trade name, proprietary name or by name of manufacturer, such
specification shall be deemed to be used for the purpose of facilitating description of
material, process, service or equipment desired and shall be deemed to be followed by the
words "or equal", CONTRACTOR may, unless otherwise stated, offer any material,
process, service, or equipment which shall be substantially equal or better in every
respect to that so indicated or specified subject to the City's approval.

C. If material, process, service, or equipment offered by CONTRACTOR is not, in the City's
sole discretion determined to be, equal or better in every respect to that specified, then
CONTRACTOR shall furnish the material, process, service, or equipment specified. The
burden of proof as to equality of any material, process, service, or equipment shall rest with
CONTRACTOR. This provision authorizing submission of "or equal" substantiating data
shall not in any way authorize an extension of time for performance of this Agreement.

D. "Or equal" and substitution requests with substantiating data shall be submitted for
consideration no later than 14 calendar days prior to bid opening.

E. The City may choose to allow an "or equal” substitution, if the City determines, in its sole
discretion, that the requested substitution is an equal product, and that there is a cost
savings resulting in a deductive change order, an increase in the performance with the
substituted product, or any other reason deemed by the City to be in the City's best
interest to allow the substitution.

F. If a CONTRACTOR initiated material substitution occurs after the Award of Contract,
CONTRACTOR must establish that the specified material is no longer being manufactured
or available, that the substituted material is the best possible material
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substitution for that which is no longer available, or that there is some other benefit to the
City in approving said substitution.

Item5.

G. If the City allows the substitution anytime after the Award of Contract, the
CONTRACTOR will be responsible for reasonable fees incurred by the Engineer or
Engineer's consultants in reviewing the proposed substitution which fees may be
deducted from progress payments to CONTRACTOR.

H. In the event CONTRACTOR furnishes material, process, service, or equipment more
expensive than that specified, any difference in cost of such material, process, service, or
equipment so furnished shall be borne by CONTRACTOR. Any engineering, design fees,
or approval agencies' fees required to make adjustments in material or Work of all trades
directly or indirectly affected by the approved substituted items shall be borne entirely by
CONTRACTOR. Any difference in cost between an approved substitution that is lower
in cost than the originally specified item shall be refunded by CONTRACTOR to the
City.

L All costs associated with and caused by a CONTRACTOR's "or equal" submittal,
including any consequential design changes needed to accommodate the "or equal”, and
any delay caused to the project schedule resulting from the review of the requested "or
equal" submittal shall be borne by the CONTRACTOR.

6.17 PERMITS

A. Unless otherwise provided in the Supplementary General Conditions, the CONTRACTOR
shall obtain and pay for all construction permits and licenses from the agencies having
jurisdiction, including the furnishing of insurance and bonds if required by such agencies.
The enforcement of such requirements shall not be made the basis for claims for additional
compensation by CONTRACTOR. When necessary, the City will assist the
CONTRACTOR, in obtaining such permits and licenses. The CONTRACTOR shall pay
all governmental charges and inspection fees necessary for the prosecution of the Work,
which are applicable at the time of opening of Bids. The CONTRACTOR shall pay all
charges of utility owners for inspection or connections to the Work. Compensation
for all permit fees is included in the Lump Sum payment for Mobilization.

B. The CONTRACTOR shall indemnify, defend and hold harmless the City and its officers,
employees and agents from any and all liability arising out of any violation, or claim of
violation of the San Diego Municipal Storm Water Permit (Order No. 2001-01), and
updates, of the California Regional Water Quality Control Board Region 9, San Diego,
which the City might suffer, incur, or become subject by reason of or occurring as a result
of or allegedly caused by performance of the Work.

C. Prior to beginning Work, the CONTRACTOR shall obtain a no-fee Encroachment Permit
from the office of the City of Escondido Field Enginecer, 201 N. Broadway, unless
otherwise specified in the Supplemental General Conditions. CONTRACTOR shall adhere
to all requirements and provisions of said Encroachment Permit as though fully set forth
herein.

D. The CONTRACTOR shall be responsible for complying with the requirements of all
permits acquired by the City.
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Except for the permits specifically set forth in 'A' above, the CONTRACTOR shall acquire ltems.
all permits required by Laws or Regulations, including, without limitation, the following
specific permits (if applicable):

1. State permits to construct and/or operate sources of air pollution.
2. Certificates and permits are required for sources such as, but not limited to:
a. Fuel burning equipment
b. Gasoline and petroleum distillate storage containers
¢. Land disturbing activities
d. Processing equipment (sand, gravel, concrete batch plant, etc.)
e. Odors
3. Stormwater Permit.
4. Permit-Required Confined Space

The workplace in which the Work is to be performed may contain permit-required
confined spaces (permit spaces) as defined in 29 CFR 1910.146 and, if so, permit
space entry is allowed only through compliance with a confined space entry program
meeting the requirements of 29 CFR 1910.146.

5. Others as required in the Supplementary General Conditions.

6.18 PATENT FEES AND ROYALTIES. The CONTRACTOR shall pay all license fees and royalties
and assume all costs incident to the use in the performance of the Work or the incorporation in the
Work of any invention, design, process, product, or device which is the subject of patent rights or
copyrights held by others. If a particular invention, design, process, product, or device is specified
in the Contract Documents for use in the performance of the Work and if to the actual knowledge of
the City or the Engineer its use is subject to patent rights or copyrights calling for the payment of
any license fee or royalty to others, the existence of such rights will be disclosed by the City in the
Contract Documents. The CONTRACTOR's indemnification obligation under this Article, for all
claims and liabilities arising out of any infringement of patent rights or copyrights incident to the
use in the performance of the Work or resulting from the incorporation in the Work of any invention,
design, process, product, or device not specified in the Contract Documents shall be in accordance
with Article 6.16 of these General Conditions.

6.19 LAWS AND REGULATIONS. The CONTRACTOR shall observe and comply with all Laws and
Regulations which in any manner affect those engaged or employed on the Work, the materials
used in the Work, or the conduct of the Work. If any discrepancy or inconsistency should be
discovered between the Contract Documents and any such Laws or Regulations, the CONTRACTOR
shall report the same in writing to the Engineer. Any particular Law or Regulation specified or referred
to elsewhere in the Contract Documents shall not in any way limit the obligation of the
CONTRACTOR to comply with all other provisions of federal, state, and local laws and regulations.
The CONTRACTOR's indemnification obligations for all claims or liability arising from violation
of any such law, ordinance, code, order, or regulation, whether by CONTRACTOR or by its
employees, Subcontractors or Suppliers shall be in accordance with Article 6.16 of these General
Conditions.

620 TAXES. The CONTRACTOR shall pay all sales, consumer, use, and other similar taxes required to
be paid by the CONTRACTOR in accordance with the laws and regulations of the place of the
Project which are applicable during the performance of the Work.

621 USE OF PREMISES. The CONTRACTOR shall confine construction equipment, the storage of
materials and equipment, and the operations of workers to the Site, the land and areas identified in
and permitted by the Contract Documents, and the other land and areas permitted by Laws and

City of Escondido GENERAL CONDITIONS
January 2017 PAGE A-00700-31

79

Doc ID: 1184b425ebf00aa3b6bc07a177ed7659dc0192b9



Resolution No. 2024-117
Exhibit A
Page 47 of 115

Regulations, rights-of-way, permits, and easements. The CONTRACTOR shall assume full liability ltems.
and responsibility for any damage to any such land or area, or to the owner or occupant thereof or of
any land or areas contiguous thereto, resulting from the performance of the Work. Should any claim
be made against the City or the Engineer by any such owner or occupant because of the performance
of the Work, the CONTRACTOR shall promptly attempt to settle with such other party by
agreement or otherwise resolve the claim through litigation at the CONTRACTOR's sole liability
any expense. The CONTRACTOR's indemnification obligations for all claims and liability, arising
directly, indirectly, or consequentially out of any action, legal or equitable, brought by any such
owner or occupant against the City, the Engineer, their consultants, subconsultants, and the officers,
directors, employees and agents of each and any of them to the extent caused by or based upon the
CONTRACTOR's performance of the Work shall be in accordance with Article 6.25 of these
General Conditions.
6.22 SAFETY AND PROTECTION

A. The CONTRACTOR shall be solely responsible for initiating, maintaining, and supervising
all safety precautions and programs in connection with the Work. The CONTRACTOR
shall take all necessary precautions for the safety of, and shall provide the necessary
protection to prevent damage, injury or loss to:

1. All persons at the Site and other persons and organizations who may be affected
thereby;

2. All the Work materials and equipment to be incorporated therein, whether in
storage on or off the Site; and

3. Other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks,
pavements, roadways, structures, mailboxes, and utilities not designated for removal,
relocation, or replacement in the course of the performance of the Work.

B. The CONTRACTOR shall comply with all applicable Laws and Regulations relating to the
safety of persons or property or to the protection of persons or property from damage,
injury, or loss and shall erect and maintain all necessary safeguards for such safety and
protection. The CONTRACTOR shall notify owners of adjacent property and utilities when
prosecution of the Work may affect them, and shall cooperate with them in the protection,
removal, relocation, and replacement of their property. CONTRACTOR's duties and
responsibilities for safety and for protection of the Work shall continue until such time as
all the Work is completed and in accordance with Article 14.11. that the Work is acceptable.

C. During the entire construction period, it shall be the responsibility of the contractor to
maintain conditions at the project location so as to meet in all aspects the requirements of
the California Code of Regulations, Title 8, Industrial Relations, Chapter 4, Division of
Industrial Safety Orders CAL/OSHA. This provision shall cover the CONTRACTOR's
employees and all other persons working upon or visiting the project location. To this end,
the Contractor shall inform himself and his representatives of CAL/OSHA standards.

D. The CONTRACTOR shall designate a qualified and experienced safety representative at
the Site whose duties and responsibilities shall be the prevention of accidents and the
maintaining and supervising of safety precautions and programs.

E. MSDS. Materials that contain hazardous substances or mixtures may be required on the
Work. A Material Safety Data Sheet (MSDS.) shall be made available at the Site by the
CONTRACTOR for every hazardous product used. Material usage shall strictly conform to
OSHA safety requirements and all manufacturer's warnings and application instructions
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listed on the MSDS and on the product container label. The CONTRACTOR shall be ltems.
responsible for the exchange of every MSDS or other hazard communication information
required to be made available to or exchanged between or among employers at the Site in
accordance with Laws or Regulations.

F. The CONTRACTOR shall notify the City if it considers a specified product or its intended
use to be unsafe. This notification must be given to the City prior to the product being
ordered, or if provided by some other party, prior to the product being incorporated in the
Work.

G. CONFINED SPACES. The CONTRACTOR will not enter any confined space without
using a Confined Space Entry Permit. The CONTRACTOR shall be responsible for
implementing, administering and maintaining a confined space entry program (CSEP) in
accordance with Sections 5156, 5157 and 5158, Title 8, CCR.

H. The CONTRACTOR shall provide a COMPETENT PERSON for all excavation
operations.

6.23  EMERGENCIES. In emergencies affecting the safety or protection of persons or the Work or
property at the Site or adjacent thereto, CONTRACTOR, without special instruction or authorization
from the City or Engineer, is obligated to immediately act to prevent threatened damage, injury, or
loss. CONTRACTOR shall give City prompt written notice if CONTRACTOR believes that any
significant changes in the Work or variations from the Contract Documents have been caused
thereby. If City determines that a change in the Contract Documents is required because of the action
taken by CONTRACTOR in response to such an emergency, a Change Order will be issued to
document the action.

6.24  SUBMITTALS. The City requires submittals for all materials, equipment, parts and systems.
A. SHOP DRAWINGS

1. The City may designate a consultant to receive and review submittals and may
require the CONTRACTOR to transmit the submittals to that consultant.
Commensurate with the requirements of the project schedule, the
CONTRACTOR shall check and verify all field measurements and shall submit
to the City six (6) copies, checked, coordinated and approved by
CONTRACTOR, of all shop or setting list drawings, schedules, and materials list
required for the Work of various trades: If this project consists of any remodel /
modernization Work, field dimensions require verification prior to the
preparation of the Shop Drawings. The City shall review such drawings,
schedules and materials list only for conformance with the design concept of
Project and compliance with information given in Project Documents, and return
with notations and with guidance as to required corrections within 30 days.
CONTRACTOR shall make any corrections required by the City, file three (3)
corrected copies with the City, and furnish such other copies as may be needed
for construction within 30 days. The City's approval of such drawings, schedules,
or materials list shall not relieve CONTRACTOR from responsibility for
deviations unless CONTRACTOR has in writing called the City's attention to such
deviations at time of submission by clearly writing the phrase "DEVIATION
REQUEST" in bold type at the head of the submittal, and secured the City's
written approval, nor shall it relieve CONTRACTOR from responsibility for
errors in shop drawings or schedules.
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2. The City is entitled to additional review time. The additional review time may be
required to review complex and difficult submittals, including but not limited to
structural steel shop drawings, mechanical equipment, electrical equipment, and
special system components and parts. The CONTRACTOR shall breakout critical
submittals into separate packages so as to expedite the review process of an
individual item. The coordination of the overall submittal packages shall be the
responsibility of the CONTRACTOR.

Item5.

3. Shop Drawings requiring "Deferred Approval" require a substantial amount of
time for City review and approval. The Project Documents will identify those
shop drawings requiring Deferred Approval, if any. The Contractor shall apply
its skill and knowledge to expedite the Deferred Approval(s) from preparation to
approval. The Contractor shall schedule the project activities to avoid critical
path delays as a result of the Deferred Approval process. Notwithstanding anything
to the contrary herein, the CONTRACTOR shall make submittals of all Deferred
Approvals to the City within 120 days of the Award of Contract. The City shall
review such Deferred Approval submittal, and shall return as approved or
disapproved with guidance as to the required corrections within 60 days. If
resubmittals are required, the City shall endeavor to review and return the
resubmittal within 60 days. CONTRACTOR shall allow sufficient time in its
scheduling for corrections and resubmittals of Deferred Approval items in
conformance with these requirements.

4, All submittals of shop drawings, catalog cuts, data sheets, schedules and material
lists shall be complete and shall conform to contract drawings and specifications.
The CONTRACTOR shall prepare layout and coordination drawings to
demonstrate the accuracy and fit of the materials and Work.

5. The term "shop drawing" as used herein shall be understood to include, but not
be limited to, coordination efforts by CONTRACTOR involving detail design
calculations for the development of the Shop Drawing, fabrication and
installation drawings, lists, graphs and operating instructions.

6. Shop drawings shall be submitted at a time sufficiently early to accommodate the
rate of construction progress required under the Project Documents.
CONTRACTOR will be required to pay the City or its consultant's reasonable
and customary fees in order to expedite review of Shop Drawings which are not
submitted in a timely fashion.

7. All submittals shall be accompanied by an accurately completed transmittal form
using the format bound herein, or as approved by the City. Any shop drawing
submittal not accompanied by such a form, or where all applicable items on the
form are not completed, will be returned for resubmittal. The CONTRACTOR may
authorize a material or equipment supplier to deal directly with the City with regard
to Shop Drawings. However, ultimate responsibility for the accuracy and
completeness of the information contained in the submittal shall remain with the
CONTRACTOR.

8. Nommally, a separate transmittal form shall be used for each specific item,
scheduled activity task, or class of material or equipment for which a submittal is
required. However, due to the critical nature of a submittal, a submittal can be
broken into separate sub-submittals in order to obtain the review of a more
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critical portion(s) of a submittal prior to the review of other sub-submittals. The
transmittal form shall include the CPM Activity / Submittal Task Number, Early
Start (ES), Early Finish (EF), Late Finish (LF) and the float for the activity.
Transmittal of shop drawings on various items using a single transmittal form
will be permitted only when the items taken together constitute a manufacturer's
"package" or are so functionally related that expediency indicates review of the
group or package as a whole.

Item5.

9. CONTRACTOR's review and approval of Shop Drawings and submittals shall
include the following stamp:

"The CONTRACTOR has reviewed and approved not only the field
dimensions but the construction criteria and has also made written notation
regarding any information in the Shop Drawings or submittal that does
not conform to the Project Documents. This Shop Drawing or submittal
has been coordinated with all other shop drawings and submittals received
to date by CONTRACTOR and this duty of coordination has not been
delegated to Subcontractors, material suppliers, the Engineer, or the
architects on this project. The Contractor also indicates that it has not
relied upon the dimensions shown on the drawings, specifications and
schedules, and that the Contractor has double-checked all dimensions for
accuracy and fit.

Signature of CONTRACTOR"

10. Within 30 days after receipt of Shop Drawings, the City will endeavor to return one
or more prints of each drawing to CONTRACTOR with City's comments noted
thercon. The CONTRACTOR shall make a complete and acceptable submittal to
the City by the second submission of drawings. The City shall withhold funds due
the CONTRACTOR to cover additional costs of the City's review beyond the
second submission and any other costs incurred by the City.

11. If prints of the shop drawing are returned to the CONTRACTOR marked "NO
EXCEPTIONS TAKEN," formal revision of said drawing will not be required.
If prints of the drawing are returned to the CONTRACTOR marked "MAKE
CORRECTIONS NOTED.," formal resubmittal of said drawings will not be
required. If prints of the drawing are returned to the CONTRACTOR marked
"REVISE AND RESUBMIT.," the CONTRACTOR shall revise said drawing
and shall resubmit six (6) copies of the revised drawing to the City. If prints of
the drawing are returned to the CONTRACTOR marked "REJECTED
RESUBMIT," the CONTRACTOR shall resubmit six (6) new copies of the
drawing to the ARCHITECT. Submittals being resubmitted for revisions or
submitted due to previous rejection, the CONTRACTOR shall provide a written
response indicating the nature of the correction(s) and/or cloud the revised item(s).

12. Fabrication of an item shall not be commenced before the City has reviewed the
pertinent Shop Drawings and returned copies to the CONTRACTOR marked
with "NO EXCEPTIONS TAKEN," or "MAKE CORRECTIONS NOTED."
Revisions indicated on shop drawings shall be considered as changes necessary
to meet the requirements of the Project Documents and shall not be taken as the
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basis of claims for extra Work. The review of such drawings by the City will be
limited to checking for general agreement with the Project Documents, and shall
in no way relieve the CONTRACTOR of responsibility for errors or omissions
contained therein, nor shall such review operate to waive or modify any
provision contained in the Project Documents. Fabricating dimensions, quantities
of material, applicable code requirements, and other contract requirements shall
be the CONTRACTOR's responsibility.

Item5.

13. No Work represented by required Shop Drawings shall be purchased or
commenced until the applicable submittal has been approved. The Work shall
conform to the approved Shop Drawings and all other requirements of the Project
Documents. The CONTRACTOR shall not proceed with any related Work which
may be affected by the Work covered under Shop Drawings until the applicable
Shop Drawings have been approved, particularly where piping, machinery, and
equipment and the required arrangements and clearances are involved.

14. Except where the preparation of a Shop Drawing is dependent upon the approval
of a prior shop drawing, all shop drawings pertaining to the same class or portion
of the Work shall be submitted simultaneously.

15. THE CONTRACTOR SHALL HAVE NO CLAIM FOR DAMAGES OR
EXTENSION OF TIME DUE TO ANY DELAY RESULTING FROM THE
CONTRACTOR HAVING TO MAKE THE REQUIRED REVISIONS TO SHOP
DRAWINGS UNLESS REVIEW BY THE CITY IS DELAYED BEYOND THE
TIME PROVIDED HEREIN AND THE CONTRACTOR CAN ESTABLISH
THAT IT BEARS NO RESPONSIBILITY FOR CAUSING AND/OR
CONTRIBUTING TO THE DELAY AND THAT THE CITY'S DELAY IN
REVIEW ACTUALLY RESULTED IN A DELAY TO THE CRITICAL PATH
IN THE CONTRACTOR CONSTRUCTION SCHEDULE.

B. PAYROLL SUBMITTALS

1. Copies of all payrolls shall be submitted weekly to the City. Payrolls shall
contain the full name, address and social security number of each employee, the
employee's correct classification, rate of pay, daily and weekly number of hours
worked, itemized deductions made and actual wages paid. They shall also indicate
apprentices and ratio of apprentices to journeymen. The employee's address and
social security number need only appear on the first payroll on which that name
appears. The payroll shall be accompanied by a "Statement of Compliance" signed
by the employer or the employer's agent indicating that the payrolls are correct
and complete and that the wage rates contained therein are not less than those
required by the Contract. The CONTRACTOR shall be responsible for the
submission of copies of payrolls of all subcontractors. The CONTRACTOR shall
ensure that the payrolls match the Daily Work Reports. The CONTRACTOR
shall certify that no Work was done on the job if no Work was done on the job.

2. If by the 15th of the month, the CONTRACTOR has not submitted satisfactory
payrolls for all Work performed during the monthly period ending on or before
the 1st of that month, the City will retain an amount equal to ten percent (10%) of
the estimated value of the Work performed (exclusive of Mobilization) during
the month from the next monthly estimate, except that this retention shall not
exceed $10,000 nor be less than $1,000. Retentions for failure to submit
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satisfactory payrolls shall be additional to all other retentions provided for in the
Contract. The retention for failure to submit payrolls for any monthly period will
be released for payment on the monthly estimate for partial payments next
following the date that all the satisfactory payrolls for which the retention was
made are submitted.

Item5.

3. The CONTRACTOR shall also submit a second copy of all certified payrolls
with all personal information fully redacted. The CONTRACTOR and each
subcontractor shall preserve their payroll records for a period of 3 years from the
date of completion of the Contract. The form of the certification shall be as follows:

I (print name), the undersigned,
am (position in business) with the authority to act
for and on behalf of

(Name of business and/or CONTRACTOR), certify under penalty of
perjury that the records or copies thercof submitted and consisting of

(description,
number of pages) are the originals or true, full and correct copies of the
originals which depict the payroll record(s) of the actual disbursements
by way of cash, check, or whatever form to the individual or individuals
named.

Dated:

Signature:

C. SUBMITTAL OF HOME OFFICE OVERHEAD. CONTRACTOR shall furnish within 7
days after the Notice to Proceed, a certified statement and detailed calculation from its
accountant establishing the job site and pro rata home office overhead rates for
CONTRACTOR and major Subcontractors, as determined by the City. Such shall be
updated quarterly and filed with the City.

D. SUBMITTAL OF HOURLY RATES. CONTRACTOR shall furnish within 7 days after the
Notice to Proceed, a complete listing of CONTRACTORS and Subcontractors hourly labor
rates, indicating the direct hourly wage rate, payroll taxes and insurance costs.

E. ESCROW BID DOCUMENTS. The Escrow Bid Documents shall be submitted by the
CONTRACTOR in a sealed container(s) within 10 days after the day of award of the
contract. The container shall be clearly marked on the outside with the CONTRACTOR's
name, date of submittal, project name and the words "Escrow Bid Documents."

F. SWPPP/BMP. CONTRACTOR shall submit the required Storm Water Pollution
Prevention Plan or Best Management Practices, before commencement of any Work.

6.25 CONTRACTOR'S GENERAL WARRANTY AND GUARANTEE

A. CONTRACTOR warrants that the Work (which includes all equipment furnished by
CONTRACTOR as part of the materials) shall:

1. Be free from defects in workmanship, integration and material; be free from
defects in any design performed by CONTRACTOR;
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2. Be new, and conform and perform to the requirements stated in the specifications
and where detail requirements are not so stated, shall conform to applicable
industry standards; and

Item5.

3. Be suitable for the use stated in the specifications.

B. The warranty period for discovery of defective Work shall commence on the date stamped
on the Notice of Completion verifying County recordation and continue for the period set
forth in the specifications or for 1 year if not so specified. If, during the warranty period,
the Work is not available for use due to defective Work, such time of unavailability shall not
be counted as part of the warranty period. The warranty period for corrected defective Work
shall continue for a duration equivalent to the original warranty period.

C. The City shall give CONTRACTOR prompt written notice after discovery of any defective
or incomplete Work. CONTRACTOR shall correct any such defective or incomplete Work,
as well as any damage to any other part of the Work resulting from such defective or
incomplete Work, and shall provide repair, replacement, or reimbursement, at its sole
expense, in a manner approved by the City and with due diligence and dispatch as required
to make the Work ready for use by the City, ordinary wear and tear, unusual abuse or
neglect excepted. Such corrections shall include, but not be limited to, any necessary
adjustments, modifications, changes of design (unless of City's design), removal, repair,
replacement or reinstallation, and shall include all necessary parts, materials, tools,
equipment, transportation charges and labor as may be necessary, and cost of removal and
replacement of Work shall be performed at a time and in such a manner so as to minimize
the disruption to the City's use of the Work.

D. In the event of failure of CONTRACTOR or Surety to commence and pursue with
diligence any such repairs or replacements within 10 days after being notified in writing,
the City is hereby authorized to proceed to have defects repaired or replaced and made good
at the expense of the CONTRACTOR and the Surety who hereby agree to pay any costs and
charges therefore immediately on demand.

E. If, in the opinion of the City, defective Work creates a dangerous condition or requires
immediate correction or attention to prevent further loss to the City or to prevent interruption
of operations of the City, the City will attempt to give the written notice required by this
Article. If the CONTRACTOR or Surety cannot be contacted or neither complies with the
City's requirements for correction within a reasonable time as determined by the City, the
City may, notwithstanding the provisions of this Article, proceed to make such correction or
provide such attention and the costs of such correction or attention shall be charged against
the CONTRACTOR and Surety. Such action by the City will not relieve the CONTRACTOR
and Surety of the guarantees provided in this Article or elsewhere in the Project Documents.

F. This Article does not in any way limit the guarantees on any items for which a longer
guarantee is specified or on any items for which a manufacturer gives a guarantee for a
longer period. CONTRACTOR shall furnish to City all appropriate guarantee or warranty
certificates upon completion of the Project or upon request by the City.

G. All guarantees required under this Article shall be in writing on a Guarantee form approved
by the City.

H. CONTRACTOR shall provide to the City instruction manuals for all items which require
same.
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L Nothing herein shall limit any other rights or remedies available to the City, and any and all ltems.
written/express guarantees are in addition to rights provided under California law, including
the rights granted under Code of Civil Procedure sections 337.1 and 337.15.

J. CONTRACTOR warrants and guarantees that all Work will be in accordance with the
Project Documents and will not be defective. The CONTRACTOR shall guarantee all parts
of the Work against defective materials or workmanship furnished by the CONTRACTOR
for a period of 1 year from the date of final acceptance by the City.

6.26 INDEMNIFICATION

A. To the fullest extent permitted by Laws and Regulations, the CONTRACTOR shall
indemnify, defend, and hold harmless the City, the Engineer, their consultants,
subconsultants, and the officers, directors, employees, and agents of each and any of them,
against and from all claims and liability arising under, by reason of, related, or incidental to
the Project Documents or any performance of the Work, but not from the sole negligence or
willful misconduct of the City and/ or the Engineer. Such indemnification by the
CONTRACTOR shall include, but not be limited to, the following:

1. CONTRACTOR shall indemnify, defend, and hold harmless the City and its
officers, employees and agents, from all liability or claim of liability arising by
reason of injury or damage to persons (including death) and/or property (both
tangible and intangible) occurring as a result of Work done pursuant to the terms
of this Agreement, and name same as coinsured in any policy in the Contract
Documents;

2. CONTRACTOR shall further indemnify, defend and hold harmless the City and
its officers, employees and agents from and against any and all liabilities, claims,
actions, causes of action, proceedings, suits, administrative proceedings,
damages, fines, penalties, judgments, orders, liens, levies, costs and expenses of
whatever nature, including reasonable attorneys' fees and disbursements, arising
out of any violation, or claim of violation of the San Diego Municipal Storm
Water Permit, and updates, of the California Regional Water Quality Control Board
Region 9, San Diego, which the City might suffer, incur, or become subject
by reason of or occurring as a result of or allegedly caused by work performed by
CONTRACTOR.

3. Liability or claims resulting directly or indirectly from the negligence or
carelessness of the CONTRACTOR, its employees, or agents in the performance
of the Work, or in guarding or maintaining the same, or from any improper
materials, implements, or appliances used in its construction, or by or on account
of any act or omission of the CONTRACTOR, its employees, or agents;

4, Liability or claims arising directly or indirectly from bodily injury, occupational
sickness or disecase, or death of the CONTRACTOR's, Subcontractor's, or
Supplier's own employees, or agents engaged in the Work resulting in actions
brought by or on behalf of such employees against the City and/ or the Engineer;

5. Liability or claims arising directly or indirectly from or based on the violation of
any Laws or Regulations, whether by the CONTRACTOR, its employees, or
agents;
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6. Liability or claims arising directly or indirectly from the use or manufacture by ltems.
the CONTRACTOR, its employees, or agents in the performance of this
Agreement of any copyrighted or uncopyrighted composition, secret process,
patented or unpatented invention, article, or appliance, unless otherwise
specifically stipulated in this Agreement;

7. Liability or claims arising directly or indirectly from the breach of any
warranties, whether express or implied, made to the City and/or Engineer or any
other parties by the CONTRACTOR, its employees, or agents;

8. Liability or claims arising directly or indirectly from the willful misconduct of
the CONTRACTOR, its employees, or agents;

9. Liability or claims arising directly or indirectly from any breach of the
obligations assumed in this Agreement by the CONTRACTOR,;

10. Liability or claims arising directly or indirectly from, relating to, or resulting
from a hazardous condition created by the CONTRACTOR, Subcontractors,
Suppliers, or any of their employees or agents, and,

11. Liability or claims arising directly, or indirectly, or consequentially out of any
action, legal or equitable, brought against the City, the Engineer, their
consultants, subconsultants, and the officers, directors, employees and agents of
cach or any of them, to the extent caused by the CONTRACTOR's use of any
premises acquired by permits, rights of way, or easements, the Site, or any land
or areas contiguous thereto or its performance of the Work thereon.

B. The indemnification obligation under this Article shall not be limited in any way by any
limitation on the amount or type of insurance carried by CONTRACTOR or by the amount
or type of damages, compensation, or benefits payable by or for the CONTRACTOR or
any Subcontractor or other person or organization under workers' compensation acts,
disability benefit acts, or other employee benefit acts.

627  CONTRACTOR'S DAILY REPORTS. At the close of each working day, the CONTRACTOR
shall submit a daily report to the Inspector, on forms approved by the City, together with applicable
delivery tickets, listing all labor, materials, and equipment involved for that day, and for other
services and expenditures when authorized concerning extra Work items. Extra or disputed work
shall be specifically described and separated from Contract Work on the report. An attempt shall be
made to reconcile the report daily, and the Inspector and the CONTRACTOR shall sign it. In the
event of disagreement, pertinent notes shall be entered by each party to explain points that
cannot be resolved immediately. Each party shall retain a signed copy of the report. Reports by
Subcontractors or others shall be submitted through the CONTRACTOR.

6.28 CONTRACTOR PAYMENTS. To each of its subcontractors, not later than the 5™ day following
cach payment to CONTRACTOR by the City the respective amounts allowed CONTRACTOR on
account of Work performed by the respective subcontractor's to the extent of such subcontractor's
interest therein. If CONTRACTOR does not pay one or more SUBCONTRACTORS the amount
(less retention) applied for and received in a payment application, CONTRACTOR shall return
said amount back to the City within 5 days.

6.29 DIAL BEFORE YOU DIG. The CONTRACTOR shall make notification to the regional notification
center for utility markouts and keep a record of the inquiry identification number.
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The CONTRACTOR shall follow the requirements of California Government Code Section ltems.
4216-4216.9. Refer to Article 4.3.

6.30 DOCUMENTS ON WORK. CONTRACTOR shall keep on the job site at all times one legible
copy of all Project Documents, including addenda and change orders, and Title 19 of the California
Code of Regulations, and all approved drawings, plans, schedules and specifications. Said
documents shall be kept in good order and available to the City, Engineer, architect, and all
authorities having jurisdiction. CONTRACTOR shall be acquainted with and comply with the
provisions of said regulations as they relate to this Project. CONTRACTOR shall also be
acquainted with and comply with all California Code of Regulations provisions relating to
conditions on this Project, particularly Titles 8 and 17.

631 TEMPORARY UTILITIES

A. All utilities, including but not limited to electricity, water, gas, and telephone used on the
Work shall be furnished and paid for by CONTRACTOR. CONTRACTOR shall furnish
and install necessary temporary distribution systems, including meters, if necessary, from
distribution points to all points on the site where the utility is necessary to carry on the Work.
Upon completion of the Work, CONTRACTOR shall remove all temporary distribution

systems.

B. If this Contract is for a modernization, reconstruction and or an addition to existing
building(s),
L. CONTRACTOR may, with written permission of the City, use the City's existing

utilities by making prearranged payments to the City for utilities used by
CONTRACTOR for construction.

2. CONTRACTOR shall arrange, schedule and pay for all temporary utilities to the
entire facility and/or portion(s) of the facility, including but limited to electrical
power, water and gas. The entire facility and/or portion of the facility shall be
any area that is affected by a utility disruption and/or affects the function and use
of' the facility.

6.32  SANITARY FACILITIES. The CONTRACTOR shall provide sanitary temporary toilet and hand
washing facilities in no fewer numbers than required by law and such additional facilities as may
be directed by the Inspector for the use of all workers. The toilet facilities shall be maintained in a
sanitary condition at all times and shall be left at the site until removal is directed by the
Inspector. Use of toilet facilities in the Work under construction shall not be permitted.

6.33  CLEANING UP

A. For Projects located in the Right-of-Way the CONTRACTOR shall, on a continuous basis,
keep Work site free from CONTRACTOR generated debris such as waste, rubbish, and
excess materials, dirt, mud, dust, and non-functioning equipment caused by this Work and
shall follow the Technical Specifications "TEMPORARY ENVIRONMENTAL
CONTROLS & CONSTRAINTS" and "TEMPORARY ENCROACHMENT,
MAINTENANCE, AND RESTORATION OF THE CITY RIGHT-OF-WAY".

B. For Building Projects, or projects that are off the street, CONTRACTOR shall at all times
keep Work site free from CONTRACTOR generated debris such as waste, rubbish, and
excess materials and equipment caused by this Work, at the least on a daily basis.
CONTRACTOR shall not leave debris under, in, or about the Work site. Upon completion
of CONTRACTOR Work, CONTRACTOR shall clean all interior and exterior materials
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installed by CONTRACTOR, and in addition to, all buildings, including fixtures, | "™
equipment, walls, floors, ceilings, roofs, window sills and ledges, horizontal projections,

and any areas where debris has collected as a direct or indirect result of the CONTRACTOR

Work. Such cleaning shall consist of polishing all glass, plumbing fixtures, and finish
hardware and similar finish surfaces and equipment. If the project consists of any street
improvements (paving / gutter and/or sidewalk surfaces), drain inlets and any pipeline
facilities, such Work shall also be free of any debris and sediments.

6.34  WAGE RIGHTS [Job Site Notices|

A. Pursuant to the provisions of the Labor Code, the governing board of the City has obtained
the general prevailing rate of per diem wages and the general prevailing rate for holiday and
overtime Work in the locality in which this public Work is to be performed for each craft,
classification or type of worker needed for this Project from the Director of the Department
of Industrial Relations ("Director.") These rates are on file with the Clerk of the City's
governing board and copies will be made available to any interested party on request.
CONTRACTOR shall post a copy of such wage rates at the Work site.

B. Holiday and overtime Work, when permitted by law, shall be paid for at a rate of at least
one and one-half times the above specified rate of per diem wages, unless otherwise
specified. Holidays shall be defined in the Collective Bargaining Agreement applicable to
cach particular craft, classification or type of worker employed.

C. CONTRACTOR shall pay and shall cause to be paid cach worker engaged in Work on the
Project not less than the general prevailing rate of per diem wages determined by the
Director, regardless of any contractual relationship which may be alleged to exist between
the CONTRACTOR or any Subcontractor and such workers.

D. If during the period this bid is required to remain open, the Director of Industrial Relations
determines that there has been a change in any prevailing rate of per diem wages in the
locality in which this public Work is to be performed, such change shall not alter the wage
rates in the Notice Calling for Bids or the contract subsequently awarded.

E. Pursuant to Labor Code section 1775, CONTRACTOR and any subcontractor shall as a
penalty to the City, forfeit fifty dollars ($50) for each calendar day, or portion thereof, for
cach worker paid less than the prevailing rate of per diem wages, determined by the Director,
for such craft or classification in which such worker is employed for any public Work done
under the Agreement by CONTRACTOR or by any Subcontractor under it. The amount of
the penalty shall be determined by the Labor Commission and shall be based on consideration
of the CONTRACTOR's or subcontractor's mistake, inadvertence or neglect in failing to pay
the correct prevailing rate of per diem wage, or the previous record of the CONTRACTOR
in meeting his or her prevailing rate of per diem wage obligations, or the CONTRACTOR's
or subcontractor's willful failure to pay the correct prevailing rate of per diem wages. A
mistake, inadvertence or neglect in failing to pay the correct prevailing rate of per diem wage
is not excusable if the CONTRACTOR or subcontractor had knowledge of his or her
obligations under this part. The difference between such prevailing rate of per diem wage and
the amount paid to each worker for each calendar day or portion thereof for which each

worker was paid less than the prevailing rate of per diem wage shall be paid to each worker

City of Escondido GENERAL CONDITIONS
January 2017 PAGE A-00700-42

90

Doc ID: 1184b425ebf00aa3b6bc07a177ed7659dc0192b9



Resolution No. 2024-117

Exhibit A
Page 58 of 115
by the CONTRACTOR or subcontractor. age~eo ltem5.
F. Any workers employed to perform Work on the Project, which Work is not covered by any

craft or classification listed in the general prevailing rate of per diem wages determined by
the Director shall be paid not less than the minimum rate of wages specified therein for the
craft or classification which most nearly corresponds to Work to be performed by them, and
such minimum wage rate shall be retroactive to time of initial employment of such persons
in such craft or classification.

G. Pursuant to Labor Code section 1773.1, per diem wages are deemed to include employer
payments for health and welfare, pension, and vacation pay.

H. CONTRACTOR shall post at appropriate conspicuous points on the site of the Project, a
schedule showing all determined minimum wage rates and all authorized deductions, if
any, from unpaid wages actually earned.

6.35 HOURS OF WORK

A. As provided in Article 3 (commencing at section 1810), Chapter 1, Part 7, Division 2 of the
Labor Code, 8 hours of labor shall constitute a legal day's Work. The time of service of any
worker employed at any time by the CONTRACTOR or by any Subcontractor on any
subcontract under this Agreement upon the Work or upon any part of the Work contemplated
by this Agreement shall be limited and restricted by the Agreement to 8 hours per day, and
40 hours during any one week, except as hereinafter provided. Notwithstanding the
provisions hereinabove set forth, Work performed by employees of CONTRACTOR in
excess of 8 hours per day and 40 hours during any one week, shall be permitted upon this
public Work upon compensation for all hours worked in excess of 8 hours per day at not
less than one and one-half times the basic rate of pay.

B. The CONTRACTOR shall keep and shall cause each Subcontractor to keep an accurate
record showing the name of and actual hours worked each calendar day and each calendar
week by each worker employed by CONTRACTOR in connection with the Work or any
part of the Work contemplated by this Agreement. The record shall be kept open at all
reasonable hours to the inspection of the City and to the Division of Labor Standards
Enforcement, Department of Industrial Relations.

C. Pursuant to Labor Code section 1813, the CONTRACTOR or subcontractor shall pay to the
City a penalty of twenty-five Dollars ($25) for each worker employed in the execution of
this Contract by the CONTRACTOR or by any Subcontractor for each calendar day during
which such worker is required or permitted to Work more than 8 hours in any one calendar
day and 40 hours in any one calendar week in violation of the provisions of Article 3
(commencing at section 1810), Chapter 1, Part 7, Division 2 of the Labor Code.

D. Any Work necessary to be performed at the Contractor’s request or due to the Contractor’s
actions after the normal working hours of 7:00 am. to 4:30 p.m., Monday through Friday,
or on weekends or City Holidays, shall be performed without any additional expense to the
City. If Contractor secks to Work after regular working hours, or weekends or holidays,
written notice shall be given and costs for inspection, if incurred by the City, shall be
reimbursed within 3 days of presentation or the City may issue, unilaterally, a deductive
Change Order crediting the same.
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6.36  APPRENTICES ltems.

A. The CONTRACTOR acknowledges and agrees that, if this Agreement involves a dollar
amount greater than or a number of working days greater than that specified in Labor Code
section1777 .5, this Agreement is governed by the provisions of Labor Code section 1777.5. It
shall be the responsibility of the CONTRACTOR to ensure compliance with this Article and
with Labor Code section 1777.5 for all apprenticing occupations.

B. Apprentices of any crafts or trades may be employed and, when required by Labor Code
section 1777.5, shall be employed provided they are properly registered in full compliance
with the provisions of the Labor Code.

C. Every such apprentice shall be paid the standard wage paid to apprentices under the
regulations of the craft or trade at which he or she is employed, and shall be employed only
at the Work of'the craft or trade to which he or she is registered.

D. Only apprentices, as defined in section 3077, who are in training under apprenticeship
standards and written apprentice agreements under Chapter 4 (commencing at section
3070), Division 3 of the Labor Code, are eligible to be employed on public works. The
employment and training of each apprenticeship shall be in accordance with the provisions
of the apprenticeship standards and apprentice agreements under which he or she is
tramning.

E. Pursuant to Labor Code section 1777.5, the CONTRACTOR and any Subcontractors
employing workers in any apprenticeship craft or trade in performing any Work under this
Agreement shall apply to the applicable joint apprenticeship committee for a certificate
approving the CONTRACTOR or Subcontractor under the applicable apprenticeship
standards for the employment and training of apprentices.

F. Every CONTRACTOR and Subcontractor shall submit contract award information to the
applicable joint apprenticeship committee which shall include an estimate of journeyman
hours to be performed under the Agreement, the number of apprentices to be employed and
the approximate dates the apprentices will be employed.

G. If the CONTRACTOR or Subcontractor willfully fails to comply with Labor Code Section
1777.5, then, upon a determination of noncompliance by the Administrator of
Apprenticeship, it shall:

1. Be denied the right to bid on any subsequent project for one year from the date of
such determination; and

2. Forfeit as a penalty to the City fifty dollars ($50) per day for each calendar day of
noncompliance, which shall be withheld from any payment due or to become due
under the terms of this Agreement. Interpretation and enforcement of these
provisions shall be in accordance with the rules and procedures of the California
Apprenticeship Council.

H. The CONTRACTOR and all Subcontractors shall comply with Labor Code section 1777.6,
which section forbids certain discriminatory practices in the employment of apprentices.

L CONTRACTOR shall become fully acquainted with the law regarding apprentices prior to
commencement of the Work. Special attention is directed to sections 1777.5, 1777.6, and
1777.7 of the Labor Code, and Title 8, California Code of Regulations, section 200 et seq.
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Questions may be directed to the State Division of Apprenticeship Standards, 455 Golden
Gate Avenue, San Francisco, California.

Item5.

6.37 FIRST AID. The CONTRACTOR shall maintain emergency first aid treatment for
CONTRACTOR's workers on the Project which complies with the Federal Occupational Safety
and Health Act of 1970 (29 U.S.C. A, Sec. 651 et seq.).

6.38 PROTECTION OF PERSONS AND PROPERTY

A. The CONTRACTOR, (on behalf of itself, all Subcontractors and Suppliers (of every tier),
shall be responsible for all damages to persons or property (whether furnished or installed,
owned or not owned) that occur as a result of its fault or negligence in connection with the
prosecution of this Agreement and shall take all necessary measures and be responsible for
the proper care and protection of all materials delivered and Work performed until
completion and final acceptance by the City. The CONTRACTOR shall remove all mud,
water, or other elements as may be required for the proper protection and prosecution of its
work, including the placement of gravel beds and gravel roads for access to and around the
Work. CONTRACTOR shall provide such heat, covering, and enclosures as are necessary
to protect all Work, materials, equipment, appliances, and tools against damage by weather
conditions. All Work shall be solely at the CONTRACTOR's risk with the exception of
damage to the Work caused by "acts of God" as defined in Public Contract Code Section
7105.

B. CONTRACTOR shall take, and require Subcontractors to take, all necessary precautions
for the safety of workers and shall comply with all applicable federal, state, local and other
safety laws, standards, orders, rules, regulations, and building codes to prevent accidents or
injury to persons on, about, or adjacent to the Work site and to provide a safe and healthful
place of employment. CONTRACTOR shall furnish, erect and properly maintain at all
times, as directed by the City or Engineer or as required by the conditions and progress of
Work, all necessary safety devices, safeguards, construction canopies, signs, audible
devices for protection of the blind, safety rails, belts and nets, barriers, lights, and
watchmen for protection of workers and the public and shall post danger signs warning
against hazards created by such features in the course of construction. CONTRACTOR
shall designate a responsible employee, whose duty shall be to post information regarding
protection and obligations of workers and other notices required under occupational safety
and health laws, to comply with reporting and other occupational safety requirements, and
to protect the life, safety and health of workers. The name and position of the person so
designated shall be reported in writing to the City by CONTRACTOR. CONTRACTOR
shall correct any violations of safety laws, standards, orders, rules, or regulations. Upon the
issuance of a citation or notice of violation by the Division of Occupational Safety and
Health, such violation shall be corrected immediately by the CONTRACTOR at
CONTRACTOR's expense.

C. In an emergency affecting safety of person or of Work or of adjoining property,
CONTRACTOR, without special instruction or authorization from the City, architect or
Engineer, is hereby permitted to act, at its discretion, to prevent such threatened loss or
injury; and CONTRACTOR shall so act if so authorized or instructed by the City, architect
or Engineer. Any compensation claimed by CONTRACTOR on account of emergency
Work shall be determined by written agreement with the City.

D. CONTRACTOR shall take adequate precautions to protect existing roads, sidewalks, curbs,
pavements, utilitics, adjoining property, mailboxes (including temporary re-location) and
structures (including, without limitation, protection from settlement or loss of lateral
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support), and to avoid damage thereto, and repair any damage thereto caused by
construction operations.

Item5.

6.39  ACCESSIBILITY REQUIREMENTS: Construction shall be in conformance with all applicable
codes per the Department of the State Architect, Title 24 Guidelines for Accessibility by Disabled
Persons.

ARTICLE 7 - OTHER WORK
7.1  OTHER CONTRACTS

A. CONTRACTOR is aware that this Project site may be split into several phases, and or
separate contracts. The City reserves the right to let other contracts in connection with this
Work, and it shall be the duty of the CONTRACTOR to actively schedule and coordinate
its Work with the City's forces, City's Contractor(s) and or other multiple prime contracts.
No extra costs or delays shall be considered as a result of any such scheduling, coordination
and cooperation. CONTRACTOR shall afford other contractors reasonable opportunity for
introduction and storage of their materials and execution of their Work and shall properly
connect and coordinate its Work with such other contractors.

B. If any part of CONTRACTOR's Work depends for proper execution or results upon Work
of any other Contractor, the CONTRACTOR shall inspect and promptly report to the City
in writing any defects in such Work that render it unsuitable for such proper execution and
results. CONTRACTOR will be held accountable for damages to the City for that Work
which it failed to inspect or should have inspected. CONTRACTOR's failure to inspect and
report shall constitute its acceptance of other CONTRACTOR's Work as fit and proper for
reception of its Work, except as to defects which may develop in other CONTRACTOR’s
Work after execution of CONTRACTOR's Work.

C. To ensure proper execution of its subsequent Work, CONTRACTOR shall measure and
inspect Work already in place and shall at once report to the City in writing any
discrepancy between executed Work and Project Documents.

D. It is the obligation of CONTRACTOR to ascertain to its own satisfaction the scope of the
Project and nature of any other contracts that have been or may be awarded by City in
prosecution of the Project to the end that CONTRACTOR may perform this Agreement in
the light of such other contracts, if any.

E. Nothing herein contained shall be interpreted as granting to CONTRACTOR exclusive
occupancy at the site of the Project. CONTRACTOR shall not cause any unnecessary
hindrance or delay to any other contractor working on the Project. If simultaneous
execution of any contract for the Project is likely to cause interference with performance of
some other contract or contracts, the City shall decide which contractor shall cease Work
temporarily and which contractor shall continue or whether Work can be coordinated so
that contractors may proceed simultaneously.

F. If the Project is split into phases then CONTRACTOR has made allowances for any delays
or damages which may arise from coordination with contractors for other phases. If any
delays should arise from a contractor working on a different phase, CONTRACTOR's sole
remedy for damages, including delay damages, shall be against the contractor who caused
such damage and not the City. CONTRACTOR shall provide access to contractors for
other phases as necessary to prevent delays and damages to contractors working on other
phases of construction.
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72 INTEGRATION OF WORK Items5.

A. CONTRACTOR shall perform all cutting, fitting, patching, and preparation of Work as
required to make its several parts come together properly, and fit it to receive or be received
by Work of other contractors; including both the CONTRACTOR's and City's forces. In the
event of clarifications, the CONTRACTOR shall follow all Supplemental Instructions
(SI's) given by the City.

B. All costs caused by defective or illtimed Work shall be borne by CONTRACTOR.

C. CONTRACTOR shall not endanger any Work by cutting, excavating, or otherwise altering
Work and shall not cut or alter Work of any other CONTRACTOR without the written
consent of the City. CONTRACTOR shall be solely responsible for protecting existing
Work on adjacent properties and shall obtain all required permits for shoring and excavations
near property lines.

D. When modifying existing Work or installing new Work adjacent to existing Work,
CONTRACTOR shall match, as closely as conditions of the site and materials will allow,
the finishes, textures, and colors of the original Work, refinishing existing Work as required,
at no additional cost to the City.

ARTICLE 8 - THE CITY'S RESPONSIBILITIES

8.1 COMMUNICATIONS. Except as may be otherwise provided in these General Conditions or the
Supplementary General Conditions, the City will communicate directly with the CONTRACTOR.

8.2 OBSERVATIONS ON THE SITE. The City will make observations on the Site during construction
to monitor the progress and quality of the Work and to determine, in general, if the Work is
proceeding in accordance with the Project Documents. Neither, the City, the Engineer, nor their
representatives will be required to make exhaustive or continuous inspections to check the quality
or quantity of the Work.

8.3 PROJECT REPRESENTATION. The City may furnish a third party or a City employee to act as
Resident Project Representative to assist in observing the performance of the Work.

8.4 CLARIFICATIONS, REQUESTS FOR INFORMATION. The City will issue with reasonable
promptness such answers to requests for information (RFI) which shall be consistent with or
reasonably inferable from the overall intent of the Project Documents.

8.5 AUTHORIZED VARIATIONS IN WORK. The City may authorize the execution of variations in
the Work from the requirements of the Project Documents complying with Articles 10, 11, and 12
of these General Conditions that cover changes in the Work, Contract Price, and Contract Times.

8.6 REJECTING WORK. The City has the authority to reject Work not in accordance with the Contract
Documents and will also have authority to require special inspection or testing of the Work as
provided in Article 13.

8.7 CONTRACTOR SUBMITTALS, CHANGE ORDERS, AND PAYMENTS
A. The City will review all CONTRACTOR submittals.

B. The City's responsibilities for Change Orders are set forth in Articles 10, 11, and 12.

C. The City's responsibilities for Applications for Payment are set forth in Article 14.
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8.8 DECISIONS ON DISPUTES. The City will be the interpreter of the requirements of the Contract ltems.
Documents and of the acceptability of the Work thereunder. Disputes, and other matters relating to
the acceptability of the Work and interpretation of the requirements of the Contract Documents
pertaining to the performance of the Work shall be determined by the City. Any requests from the
CONTRACTOR with respect to changes in the Contract Price or Contract Times shall be resolved
in accordance with the requirements set forth in Articles 10, 11, 12 and 17.

8.9 LIMITATION OF CITY'S RESPONSIBILITIES

A. Neither the City's authority to act under this Article or other provisions of the Contract
Documents nor any decision made by the City in good faith either to exercise or not exercise
such authority shall give rise to any duty or responsibility of the City to the CONTRACTOR,
any Subcontractor, any Supplier, any surety for any of them, or any other person or
organization performing any of the Work.

B. Whenever in the Project Documents the terms "as ordered," "as directed,” "as required," "as
allowed," "as reviewed," "as approved," or terms of like effect or import are used, or the
adjectives "reasonable," "suitable," "acceptable," "proper," or "satisfactory," or adjectives
of like effect or import are used to describe a requirement, direction, review, or judgment of
the City as to the Work, it is intended that such requirement, direction, review, or judgment
will be solely to evaluate the Work for compliance with the requirements of the Project
Documents, and conformance with the design concept of the completed Project as a
functioning whole as indicated by the Project Documents, unless there is a specific statement
indicating otherwise. The use of any such term or adjective shall not be effective to assign to
the City any duty or authority to supervise or direct the performance of the Work.

C. The City shall not supervise, direct or have control or authority over, nor be responsible for
CONTRACTOR's means, methods, techniques, sequences, or procedures of construction or
the safety precautions and programs incident thereto, or for any failure of CONTRACTOR
to comply with Laws and Regulations applicable to the furnishing or performance of the
Work. The City will not be responsible for CONTRACTOR's failure to perform or furnish
the Work in accordance with the Project Documents.

8.10 LANDS, EASEMENTS, AND SURVEYS. The City's duties in respect of providing lands and
casements and providing engineering survey data to establish reference points are set forth in
Atticle 4

8.11 REPORTS AND DRAWINGS. The City will identify to the CONTRACTOR copies of reports of
physical conditions at the Site and drawings of existing structures which have been utilized in
preparing the Contract Documents, in the Supplementary General Conditions.

8.12  SUSPENSION OF Work. The City's right to stop Work or suspend Work is set forth in Article 15.

8.13  TERMINATION OF AGREEMENT. The City's right to terminate services of the Contractor is set
forth in Article 15.

8.14  UNDISCLOSED HAZARDOUS ENVIRONMENTAL CONDITIONS. The City's responsibility
with respect to an undisclosed hazardous environmental condition is set forth in Article 4.4.

City of Escondido GENERAL CONDITIONS
January 2017 PAGE A-00700-48

96

Doc ID: 1184b425ebf00aa3b6bc07a177ed7659dc0192b9



Resolution No. 2024-117
Exhibit A
Page 64 of 115

ARTICLE 9 - ENGINEER'S STATUS DURING CONSTRUCTION frems.

9.1 THE ENGINEER OF WORK

A. The City may retain the Engineer of Work to assist the City with post-design services. The
Engincer of Work's status during construction is addressed in the Supplemental General
Conditions.

B. The Engineer will make observations on the Site during construction to monitor the
progress and quality of the Work and to determine, in general, if the Work is proceeding in
accordance with the Contract Documents. The Engineer will not be required to make
exhaustive or continuous inspections to check the quality or quantity of the Work.

ARTICLE 10 - CHANGES IN THE WORK
10.1 GENERAL

A. CO, FO, CCD. Without invalidating the Agreement and without notice to any surety, the
City may at any time or from time to time, order additions, deletions, or revisions in the
Work. Such additions, deletions or revisions will be authorized by a Change Order (CO),
Field Order (FO) or Construction Change Directive (CCD) as defined in Article 1. Upon
receipt of any such document, notwithstanding the issuance, execution, and approval of a
Change Order, CONTRACTOR shall promptly proceed to implement the additions,
deletions, or revisions in the Work in accordance with the applicable conditions of the
Contract Documents. A CO, FO and CCD may be issued to the CONTRACTOR at any
time.

B. UNILATERAL CHANGE ORDER If the City and CONTRACTOR fail to agree to the
quantification of costs and/or time to be placed into a Bilateral Change Order, the City, at
its own discretion, may issue a Unilateral Change Order for those costs and/or time impacts
that is deemed appropriate for the changed Work conditions. Notwithstanding the issuance,
execution, and approval of a Change Order, the CONTRACTOR shall proceed
immediately with the changed Work upon receipt of a Construction Change Directive
(CCD), or Field Order (FO). Should the CONTRACTOR disagree with any terms and
conditions set forth in an approved Unilateral Contract Change Order, the CONTRACTOR
shall submit a written protest to the City within fifteen (15) days after the receipt of the
approved Unilateral Contract Change Order. The protest shall state the points of
disagreement, and, if possible, the Contract Specification references, quantities and costs
involved. If a written protest is not submitted to the City, payment will be made as set forth
in the approved Unilateral Contract Change Order, and that payment shall constitute full
compensation for all Work included therein or required thereby. Unprotested, approved
Unilateral Contract Change Orders will be considered as executed Contract Change Orders
as that term is used in Articles 10, 11, and 12.

C. The CONTRACTOR shall not be entitled to an increase in the Contract Price nor an
extension of the Contract Times with respect to any Work performed that is not required by
the Contract Documents as amended, modified, or supplemented by Change Order, except
in the case of an emergency.

D. If notice of any change in the Work is required to be given to a surety, the giving of any
such notice shall be the CONTRACTOR's responsibility. If the change in the Work affects
the Contract Price, the City may require an adjustment to the amount of any applicable
Bond and the amount of each applicable Bond shall be adjusted accordingly.
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E. If the City and the CONTRACTOR are unable to agree as to the extent, if any, of an
increase in the Contract Price or an extension or shortening of the Contract Times that may
be allowed as a result of a Field Order, the City may direct the CONTRACTOR to proceed
as outlined in Article 11.2. in order to minimize the impact on and delays to the Work, and
the CONTRACTOR may make a claim as provided in Articles 11, 12 and 17.

Item5.

F. The City of Escondido has the sole authority to approve or disapprove or to delegate the
approval or disapproval of Contract Change Orders.

102 ALLOWABLE QUANTITY VARIATIONS

A. In the event of an increase or decrease in the quantity of any bid item under a unit price
contract, the total amount of Work actually done or materials or equipment furnished will be
paid for according to the unit price established for such Work under the Contract Documents,
wherever such unit price has been established; provided, that an adjustment in the Contract
Price may be made for changes which result in an increase or decrease in excess of
twenty-five percent (25%) of the estimated quantity of any unit price bid item of the Work.

B. In the event a part of the Work is to be entirely eliminated and no lump sum or unit price is
named in the Contract Documents to cover such eliminated Work, the price of the eliminated
Work shall be agreed upon by the City and the CONTRACTOR by Change Order. The
schedule of values submitted by CONTRACTOR shall be referred to in evaluating the price
to be reduced, but shall not be determinative unless both parties agree.

ARTICLE 11 - CHANGE OF CONTRACT PRICE
11.1  GENERAL

A. The Contract Price constitutes the total compensation payable to the CONTRACTOR for
performing the Work. All duties, responsibilities, and obligations whether implied, inferred
or express, assigned to or undertaken by the CONTRACTOR to complete the Work shall
be at its expense without change in the Contract Price.

B. The Contract Price may only be changed by a Change Order. The value of any Work
covered by a Change Order or of any claim for an increase or decrease in the Contract Price
shall be determined in one of the following three ways:

1. UNIT PRICES. Where the Work involved is covered by unit prices contained in
the Contract Documents, by application of unit prices to the quantities of the items
nvolved;

2. AGREED UPON LUMP SUM. By mutual acceptance of a lump sum, which may
include an allowance for overhead and profit not necessarily in accordance with
Article 11.4; or

3. COST OF WORK. On the basis of the cost of the Work, force account payment
(determined as provided in Article 11.2) plus the CONTRACTOR's overhead and
profit (determined as provided in Article 11.3).

C. AGREED ENTITLEMENT. When the City is in agreement regarding entitlement due the
CONTRACTOR on a particular issue that the CONTRACTOR has brought to the attention

of the City with a notice, and finds that there is a clear entitlement for additional
compensation, the CONTRACTOR and the City will choose a method to be used for
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calculating the value of the extra Work from the three methods described in Article
11.1.B.1,2, or 3 above.

Item5.

1. CHANGE USING UNIT PRICES METHOD. When a change in Contract Price
using unit prices is applied, described in Article 11.1.B.1 (UNIT PRICES), a Field
Order, signed by the City, will be given to the CONTRACTOR. The increase in
line item quantities shall be tracked and documented in the daily extra Work report
(Article 11.4) which must identify the quantities used/consumed/handled and shall
be presented to the City's on-site representative on a daily basis for review, for
pertinent comments, and counter-signature. The CONTRACTOR will invoice the
City for the line item quantity used for the extra Work following the conditions of
Article 14, "PAYMENTS TO CONTRACTOR, RETENTION AND
COMPLETION". A reconciliation Contract Change Order will be executed when
the final quantities used are known. The Contract Change Order will account for the
over or under amount of line item quantities.

2. CHANGE USING AGREED UPON LUMP SUM METHOD. When the payment
method described in Article 11.1.B.2 (LUMP SUM) is used, a Field Order or a
Contract Change Order, signed by the City, will be given to the CONTRACTOR.
The CONTRACTOR will invoice the City for the extra Work following the
conditions of Article 14.

3. CHANGE USING FORCE ACCOUNT "COST OF Work" METHOD. When no
agreement can be reached on the method of payment for the extra Work, the method
described in Article 11.1.B.3 (COST OF WORK), force account payment
(determined as provided in Article 11.2) shall be used. A Field Order will be given
to the CONTRACTOR, signed by the City, describing the Work. The City reserves
the right to place a "not to exceed" amount on the Field Order based on a City cost
estimate. If the approximate value of the cost of extra Work approaches the "not to
exceed" value, the CONTRACTOR shall notify the City in order that a further
decision may be made as to how to proceed. When the extra Work is completed a
Contract Change Order for the accumulated total value of the extra Work shall be
executed, should the value of the Work exceed the Field Order allowance. The
extra Work shall be documented in the Daily Extra Work Report (Article 11.4).

D. DISAGREEMENT REGARDING ENTITLEMENT. When there is no agreement between
the CONTRACTOR and the City on an issue of Work that has not yet been started that the
CONTRACTOR has brought to the City pursuant to Article 11.5 "CONTRACTOR
SHALL PROVIDE NOTICE", and the City does not find that there is any entitlement for
additional compensation due the CONTRACTOR, the Work in question may be designated
"DISPUTED WORK". During the performance of any such "DISPUTED WORK" the
CONTRACTOR shall:

1. Although not to be construed as proceeding under agreed-upon extra Work

provisions, the CONTRACTOR shall keep and furnish records breaking down the
Work as described in the following Article 11.2. Daily records shall be furnished
according to Article 11 4.

2. The CONTRACTOR shall continue with the disputed Work according to Article
2.6.
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112  COST OF WORK - FORCE ACCOUNT (BASED ON TIME AND MATERIALS) tems.
A. GENERAL: The term "cost of Work" means the sum of all costs necessarily incurred and

paid by the CONTRACTOR for labor, materials, and equipment in the proper performance
of extra Work. Except as otherwise may be agreed to in writing by the City, such costs shall
be in amounts no higher than those prevailing in the locality of the Project, shall include
only the following items and shall include the costs itemized in Article 11.3.D.1. to be
compensated for as a part of the stipulated overhead and profit allowance.

B. LABOR: The costs of labor will be the actual cost for wages prevailing for each craft or
type of workers performing the extra Work at the time the extra Work is done, plus employer
payments of payroll taxes, workers compensation insurance, liability insurance, health and
welfare, pension, vacation, apprenticeship funds, and other direct costs resulting from federal,
state or local laws, as well as assessments or benefits required by lawful collective
bargaining agreements. Labor costs for equipment operators and helpers will be paid only
when such costs are not included in the invoice for equipment rental. The labor costs for
foremen shall be proportioned to all of their assigned Work and only that applicable to extra
Work shall be paid. Non-direct labor costs including superintendence shall be considered
part of the markup set out in Article 11.3. Payment for the cost of labor and subsistence or
travel allowance will be made at the rates paid by the CONTRACTOR to other workers
operating similar equipment already on the Site, or in the absence of such labor, established
by collective bargaining agreements for the type of workmen and location of the extra
Work, whether or not the operator is actually covered by such an agreement.

C. MATERIALS: The cost of materials reported shall be at invoice or lowest current price at
which materials are locally available and delivered to the Site in the quantities involved, plus
the cost of freight, delivery and storage, subject to the following:

1. All trade discounts and rebates shall accrue to the City, and the CONTRACTOR
shall make provisions so that they may be obtained;

2. For materials secured by other than a direct purchase and direct billing to the
purchaser, the cost shall be deemed to be the price paid to the actual supplier as
determined by the City. Except for actual costs incurred in the handling of such
materials, markup will not be allowed;

3. Payment for materials from sources owned wholly or in part by the purchaser shall
not exceed the price paid by the purchaser for similar materials from said sources
on extra Work items or the current wholesale price for such materials delivered to
the Site, whichever price is lower; and

4. If in the opinion of the City the cost of material is excessive, or the
CONTRACTOR does not furnish satisfactory evidence of the cost of such
material, then the cost shall be deemed to be the lowest current wholesale price for
the quantity concerned delivered to the Site less trade discount. The City reserves
the right to furnish materials for the extra Work and no claim will be allowed by
the CONTRACTOR for costs and profit on such materials.

D. EQUIPMENT: The CONTRACTOR will be paid for the use of equipment at the rental
rate listed for such equipment specified in the current edition of the "Labor Surcharge and
Equipment Rental Rates" published by the State of California Business, Transportation &
Housing Agency (CALTRANS). Such rental rate will be used to compute payments for
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equipment whether the equipment is under the CONTRACTOR's control through direct
ownership, leasing, renting, or another method of acquisition. The rental rate to be applied
for use of each item of equipment will be the rate resulting in the least total cost to the City
for the total period of use. If it is deemed necessary by the CONTRACTOR to use
equipment not listed in the publication specified, an equitable rental rate for the equipment
will be established by the City. The CONTRACTOR may furnish cost data which might
assist the City in the establishment of the rental rate. Payment for equipment shall be subject
to the following:

Item5.

1. All equipment shall, in the opinion of the City, be in good working condition and
suitable for the purpose for which the equipment is to be used;

2. Before construction equipment is used on the extra Work, the CONTRACTOR
shall plainly stencil or stamp an identifying number thereon at a conspicuous
location, and shall furnish to the City a description of the equipment with its
identifying number;

3. Unless otherwise specified, manufacturer's ratings and manufacturer approved
modifications shall be used to classify equipment for the determination of applicable
rental rates. Equipment which has no direct power unit shall be powered by a unit of
at least the minimum rating recommended by the manufacturer;

4. Individual pieces of equipment or tools having a replacement value of $250 or less,
whether or not consumed by use, will be considered to be small tools and no
payment will be made therefore.

E. EQUIPMENT RENTAL TIME: The rental time to be paid for equipment on the Site will
be the time the equipment is in productive operation on the extra Work being performed
and, in addition, will include the time required to move the equipment to the location of the
extra Work and return it to the original location or to another location requiring no more
time than that required to return it to its original location; except, that moving time will not
be paid if the equipment is used on other than the extra Work, even though located at the
Site of the extra Work. Loading and transporting costs will be allowed, in licu of moving
time, when the equipment is moved by means other than its own power, except that no
payment will be made for loading and transporting costs when the equipment is used at the
Site of the extra Work on other than the extra Work. Rental time will not be allowed while
equipment is inoperative due to breakdowns. The rental time of equipment on the Work site
will be computed subject to the following:

1. When hourly rates are listed, any part of an hour less than thirty (30) minutes of
operation will be considered to be half-hour (1/2 — hour) of operation, and any part of
an hour in excess of 30 minutes will be considered 1 hour of operation;

2. When daily rates are listed, any part of a day less than 4 hours operation will be
considered to be 1/2 — day of operation. When owner-operated equipment is used to
perform extra Work to be paid for on a time and materials basis, the CONTRACTOR
will be paid for the equipment and operator, as set forth in this Article.

3. Payment for the equipment will be made in accordance with the provisions in

Article 11.
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F. SURETIES: All Work performed hereunder shall be subject to all of the provisions of the ltems.
Contract Documents and the CONTRACTOR's sureties shall be bound with reference
thereto as under the original Agreement. Copies of all amendments to Bonds or
supplemental Bonds shall be submitted to the City for review prior to the performance of
any Work hereunder.

113  OVERHEAD & PROFIT (O&P) PERCENTAGE SCHEDULE. The allowance for overhead and
profit must not exceed the values in the Overhead & Profit Schedule table below.

A. For Change Orders, whether additive or deductive and work classified as Extra
Work, the allowance for overhead and profit must include full compensation for
superintendence, insurance premiums, bond premiums, taxes, field office expense,
extended overhead, home office overhead, and any other items of expense ¢.g.,
Change Order estimating and preparation cost, claims preparation cost, schedule
analysis, project management, and field engineering.

B. Extended overhead must be any and all costs incurred either in the field or at your

office resulting from Extra Work excluding direct costs related to direct hourly
labor, equipment, or materials necessary to complete the Extra Work.

C. Overhead & Profit Schedule table

O & P Schedule
Component Overhead Profit
Labor 10% 10%
Material 10% 5%
Equipment 10% 5%
Subcontractor Extra Work 3.5% 1.5%
D. Work paid under Allowance Bid items for permits, governmental fees, or direct payments

specified in the Contract Documents will not be subject to any markups.

E. When all or any part of the Extra Work is performed by a Subcontractor, the allowance
specified herein will be applied to the labor, materials, and equipment costs of the
Subcontractor, to which you may add 5% of the Subcontractor's total cost for the Extra
Work.

F. Regardless of the number of hierarchical tiers of Subcontractors, the 5% which is your
allowance 3.5% (for overhead) and 1.5% (for profit) may be applied one time only to the
performing Subcontractor’s total cost.

G. You will only be reimbursed, with 6% markup, for the warranty extensions beyond the
time required by the Contract Documents if requested by the City.

H. The O&P Schedule shall be used for "Negotiated Sum" (described in Article 11.1.B.2)
and/or "Time and Materials" (described in Article 11.1.B.3) Work. Unit Price Work shall
not have the overhead and profit markup applied to the Work, on the basis that the Unit
Price includes overhead and profit margins.

CONTRACTOR shall set up separate cost codes for each extra Work item and account for
all labor, materials and equipment for each cost code. This includes using said cost codes
for all labor expended on extra Work, and coding delivery tickets and P.O.'s as well. The
same cost code shall appear on the daily report to account for labor, materials and
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equipment devoted/used that day for each extra Work item. Failure to comp?y with this | Item5.

requirement shall be a waiver of the right to collect the same.

E. IT IS EXPRESSLY UNDERSTOOD THAT THE VALUE OF SUCH EXTRA WORK OR
CHANGES, AS DETERMINED BY ANY OF THE AFOREMENTIONED METHODS,
EXPRESSLY INCLUDES ANY AND ALL OF CONTRACTOR'S COSTS AND
EXPENSES, BOTH DIRECT AND INDIRECT, RESULTING FROM EFFORTS TO
IDENTIFY, QUOTE AND/OR NEGOTIATE THE CHANGE(S) AS WELL AS
ADDITIONAL TIME REQUIRED ON THE PROJECT, OR RESULTING FROM
DELAYS TO THE PROJECT, INCLUDING BUT NOT LIMITED TO
ACCELERATION, CUMULATIVE AFFECT OF THE CHANGE(S), EXPEDITING
THE WORK, FRAGNETS, ETC.

NO RESERVATION OF RIGHTS, EXPRESS OR IMPLIED, WILL BE PERMITTED
OR ALLOWED.

114 CONTRACTOR'SDAILY EXTRA WORK REPORT

A. General. At the close of each working day, the CONTRACTOR shall submit a daily
report to the Inspector, on forms approved by the City, together with applicable delivery
tickets, listing all labor, materials, and equipment involved for that day, and for other
services and expenditures when authorized concerning extra Work items. An attempt
shall be made to reconcile the report daily, and the Inspector and the CONTRACTOR shall
sign it. The report shall clearly differentiate between extra or disputed Work and Contract
Work. In the event of disagreement, pertinent notes shall be entered by each party to
explain points that cannot be resolved immediately. Each party shall retain a signed
copy of the report. Reports by Subcontractors or others shall be submitted through the
CONTRACTOR. The CONTRACTOR shall organize and forward copies of the
CONTRACTOR's and Inspector's reports to the City upon the completion of each "Time
and Material" activity.

B. CONTRACTOR shall maintain its records in such a manner as to provide a clear
distinction between the direct costs of any extra Work and/or deductive Work and the
original Contract Work. This requirement pertains to the costs for wholly or partially
approved Change Order Requests (COR's), Construction Change Directives (CCD's),
Change Orders (CO's), Field Orders (FO's), and Work CONTRACTOR considers to be
potential Change Orders.

115 CONTRACTOR SHALL PROVIDE NOTICE. If the CONTRACTOR should claim that any
instruction, request, drawing, specification, action, condition, omission, default, or other situation
obligates the City to pay additional compensation to CONTRACTOR or to grant an extension of
time, or constitutes a waiver of any provision in the Agreement, the CONTRACTOR shall
provide written "Notice" to the City within 5 days after sustaining of such damage, or being
notified of an adverse decision, and provide within 14 days of the event the factual basis
supporting the claim (unless otherwise specified). For requests for additional compensation for
alleged changed conditions, such as finding rock, notice shall be made before the condition
instigating the notice is disturbed. The written "Notice" shall state the summary points for which
the factual bases will support the claim and cite in detail the Project Documents (including plans
and specifications) upon which the claim is to be based. CONTRACTOR's failure to notify
the City within such a period shall be deemed a waiver and relinquishment of such a claim. If
such notice is given within the specified time, the procedure for its consideration shall be as stated
above in these General Conditions. In addition, on or before the end of the month for which the
claim has been filed, the CONTRACTOR shall also file with the City the WAIVER AND
RELEASE FORMS, for which the claim and the amount of the claim is identified. If the claim is
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not indicated on the WAIVER AND RELEASE FORMS, CONTRACTOR's clai shall be | lems.
forfeited and invalidated and it shall not be entitled to consideration for time or payment on account
of any such claim.

116 COSTS RELATING TO WEATHER/ FORCE MAJEURE. The CONTRACTOR shall have no
claims against the City for damages for any injury to Work, materials, or equipment, resulting from
the action of the elements whether caused by weather, earthquakes, or other natural events. If,
however, in the opinion of the City, the CONTRACTOR has made all reasonable efforts to protect
the materials, equipment, and Work, the CONTRACTOR may be granted a reasonable extension of
Contract Times to make proper repairs, renewals, and replacements of the Work, materials, or
equipment. All costs incurred as a result of any force majeure, including abnormally or unusually
severe weather, carthquakes or other natural perils shall not be compensable from the City and the
risks associated therewith shall be exclusively borne by CONTRACTOR. To the extent
CONTRACTOR elects to protect itself from any/all of said risks, it shall insure against the same.

ARTICLE 12 - CHANGE OF CONTRACT TIMES

12.1 GENERAL

A. Contract times are stated in the Notice Inviting Sealed Bids, Section 00030, The Public
Improvement Agreement, and the Supplemental General Conditions, Section 00800, of these
Contract Documents.

B. The Contract Times may only be changed by a Change Order. Any claim for an extension

of the Contract Times shall be based on written notice delivered by the CONTRACTOR to
the City promptly (but in no event later than 24 hours) after the start of the event giving rise
to the claim and stating the general nature of the claim. Reference Article 11.5
"CONTRACTOR SHALL PROVIDE NOTICE". Notice of the extent of the claim with
supporting data shall be delivered within 5 days after the start of such event (unless the City
allows an additional period of time for the submission of additional or more accurate data
in support of the claim) and shall be accompanied by the CONTRACTOR's written
statement that the adjustment claimed is the entire adjustment to which the CONTRACTOR
is entitled as a result of said event. All claims for adjustment in the Contract Times will be
determined by the City. No claim for an adjustment in the Contract Times will be valid if
not submitted in accordance with the requirements of this Article 12.1.B. An increase in
Contract Times does not mean that the CONTRACTOR is due an increase in Contract Price.
Only compensable time extensions will result in an increase in Contract Price.

C. Extra Work executed by the CONTRACTOR in conjunction, simultaneously or
concurrently with the Work does not create a compensable time extension.

D. Extra Work executed by the CONTRACTOR during Contract Schedule Float does not
create a compensable time extension.

E. The value of time expended on extra Work is fully compensated by the markups for
overhead and profit found on the table in Article 11.3.

F. All time limits stated in the Contract Documents are of the essence of the Agreement.

G. When CONTRACTOR is prevented from completing any part of the Work within the
Contract Times (or Milestones) due to delay beyond the control of CONTRACTOR, the
Contract Times (or Milestones) will be extended in an amount equal to the time lost on the
critical path of the Work due to such delay, if a claim is made therefore as provided in Article
12.1.B. Delays beyond the control of CONTRACTOR shall include, but not be limited
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to, acts or neglect by the City; acts or neglect of those performing other’ Wori( as | Items.

contemplated by Article 7; and fires, floods, epidemics, abnormal weather conditions, or acts
of God. Delays attributable to and within the control of any Subcontractor or Supplier (of
any tier) shall be deemed to be delays within the control of the CONTRACTOR.

H. In no event will the City be liable to CONTRACTOR, any Subcontractor, any Supplier,
any other person or organization, or to any surety for or employee or agent of any of them,
for any increase in the Contract Price or other damages arising out or resulting from the
following;

1. Delays caused by or within the control of CONTRACTOR,;
Delays bevond the control of both the City and CONTRACTOR including but not
limited to fires, floods, epidemics, abnormal weather conditions, acts of God, or acts
or neglect by those performing other Work as contemplated by Article 7; or

3. City-caused/responsible delays, concurrent with items 1 and/or 2 above.

122  EXTENSIONS OF CONTRACT TIMES FOR DELAY DUE TO WEATHER. The
CONTRACTOR's construction schedule shall anticipate delay due to seasonal weather.

123 OWNERSHIP OF PROJECT SCHEDULE FLOAT/EARLY COMPLETION SCHEDULE

A. Total Float is the number of days by which a part of the Work in the Construction Schedule
may be delayed from its early dates without necessarily extending the Contract Time.
Contract Float is the number of days between the CONTRACTOR's anticipated date for
carly completion of the Work, or specified part, and the corresponding Contract Time.
Total float and Contract Float belong to the Project and are not for the exclusive benefit of
any party. They shall be available to the City, the construction manager, their consultants,
or the CONTRACTOR, to accommodate changes in the Work, or to mitigate the effects of
events which may delay performance or completion. The City will monitor and optimize
the use of float for the benefit of the Project.

B. IF CONTRACTOR SUBMITS A REVISED SCHEDULE SHOWING AN EARLIER
COMPLETION DATE FOR THE PROJECT, THE CITY'S ACCEPTANCE OF THIS
REVISED SCHEDULE SHALL NOT ENTITLE CONTRACTOR TO ANY DELAY
CLAIM OR DAMAGES DUE TO ANY SUCH REVISED SCHEDULE.
CONTRACTOR AND ALL SUBCONTRACTORS SHALL INCLUDE, AS DEEMED
APPROPRIATE, SUFFICIENT AMOUNTS TO COVER THE HOME OFFICE AND
FIELD OVERHEAD COSTS COMMENSURATE WITH THE PUBLISHED
CONTRACT DURATION. FAILURE TO INCLUDE OVERHEAD COSTS IN THEIR
BIDS THROUGH THE CONTRACT DURATION SHALL BE AT THE RISK OF
CONTRACTOR AND ITS SUBCONTRACTORS.

124 EXTENSION OF TIME - LIQUIDATED DAMAGES

A. The CONTRACTOR and the City hereby agree that the exact amount of damages for
failure to complete the Work within the time specified is extremely difficult or
impossible to determine. CONTRACTOR shall be assessed the sum set forth in the
Agreement, as liquidated damages for each and every day the Work required under the
Project Documents remains unfinished past the time for completion, as set forth in the
Agreement, and any extensions of time granted by the City to the CONTRACTOR under
the terms of the Project Documents. The CONTRACTOR will pay to the City or the City
may retain from amounts otherwise payable to the CONTRACTOR, said amount for each
day after failure to meet the requirements of the contract completion as scheduled in the
Agreement. For purposes of this article, the Work shall be considered "complete" in
accordance with these General Conditions, except that the Work may be considered
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complete without formal acceptance by the City Council so long as the City Council, at | Item5.

its next regularly scheduled meeting, accepts the Work.

B. CONTRACTOR shall not be charged for liquidated damages, as set forth above, because
of any delays in completion of Work which are not the fault or negligence of
CONTRACTOR, including but not restricted to acts of God, as long as CONTRACTOR
informs City of such events. As soon as CONTRACTOR become aware of any delay and
no later than 14 days from the commencement of the delay, CONTRACTOR shall notify
the City in writing of causes of delay in accordance with the contract scheduling
specifications. CONTRACTOR shall provide documentation and justification to
substantiate the delay and its relation to the Project's critical path. Extension of time shall
apply only to that portion of Work affected by the delay, and shall not apply to other portions
of Work not so affected.

ARTICLE 13 - INSPECTIONS AND TESTS; CORRECTION, REMOVAL, OR ACCEPTANCE
OF DEFECTIVE WORK

13.1 AUTHORITY OF INSPECTOR. Any Work performed by the CONTRACTOR upon the
instructions or comments by the Inspector may be confirmed by the CONTRACTOR, at the
CONTRACTOR's option, in writing by the City. Any extra Work performed without the written
instruction of the City shall be at CONTRACTOR's sole cost and expense and there will be no
delay damages incurred by City for such Work.

13.2  INSPECTION. No Work shall be carried on except with the knowledge of the Inspector(s). The
Inspector shall have free access to any or all parts of Work at any time. CONTRACTOR shall
furnish Inspector reasonable opportunities for obtaining such information as may be necessary to
keep Inspector fully informed respecting progress and manner of Work and character of
materials. Inspection of Work shall not relieve CONTRACTOR from any obligation to fulfill the
Project Documents. Inspector shall have authority to stop Work whenever provisions of Project
Documents are not being complied with and such noncompliance is discovered. CONTRACTOR
shall instruct its employees accordingly.

133  NOTICE OF DEFECTIVE Work. Prompt notice of Defective Work known to the City will be
given to the CONTRACTOR. Defective Work discovered or uncovered will be noticed to the
CONTRACTOR as soon as practicable. All Defective Work, whether or not in place, may be
rejected, corrected, or accepted as provided in this Article 13. Defective Work may be rejected even
if approved by prior inspection.

13.4  ACCESS TO WORK. The City, Engineer, their consultants, subconsultants, other representatives
and personnel of the City, independent testing laboratories, and governmental agencies with
jurisdictional interests shall have access to the Work at reasonable times for their observation,
inspecting, and testing. CONTRACTOR shall provide them proper and safe conditions for such
access, including sheeting and shoring as may be necessary, and advise them of CONTRACTOR's
Site safety procedures, and programs so that they may comply therewith as applicable.

13.5 INSPECTIONS AND TESTS

A. The CONTRACTOR shall give the City not less than 2 working days notice of readiness
of the Work for all required general inspections, tests, or approvals, and shall cooperate
with inspection and testing personnel to facilitate required inspections or tests. Specialty
inspections shall be scheduled 7 days in advance.
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B. The City shall employ and pay for the services of an independent testing laboratory to | Item5.
perform all inspections, tests, or approvals required by the Contract Documents except:
1. For inspection, tests, or approvals covered by Articles 13.5.C. and 13.5.D. below;
2. That costs incurred in connection with tests or inspections conducted pursuant to

Article 13.5.G. shall be paid for by the CONTRACTOR.

C. If Laws and Regulations of any public body having jurisdiction require any Work (or any
part thereof) to be inspected, tested, or approved by an employee or other representative of
such public body, CONTRACTOR shall assume full responsibility for arranging and
obtaining such inspections, tests or approvals; pay all costs in connection therewith; and
furnish the City the required certificates of inspection or approval.

D. The CONTRACTOR shall be responsible for arranging and obtaining and shall pay all
costs in connection with any inspections, tests, or approvals required for the City's
acceptance of materials or equipment to be incorporated in the Work or acceptance of
materials, mix designs, or equipment submitted for approval prior to the CONTRACTOR's
purchase thereof for incorporation in the Work. Such inspections, tests, or approvals shall
be performed by organizations acceptable to the City.

E. The City will make, or have made, such inspections and tests as the City deems necessary
to see that the Work is being accomplished in accordance with the requirements of the
Contract Documents. Unless otherwise specified in the Supplementary General Conditions,
the cost of such inspection and testing will be borne by the City. In the event such inspections
or tests reveal non-compliance with the requirements of the Contract Documents, the
CONTRACTOR shall bear the cost of corrective measures deemed necessary by the City,
as well as the cost of subsequent reinspection and retesting. Neither observations by the
Engineer nor inspections, tests, or approvals by others shall relieve the CONTRACTOR from
the CONTRACTOR's obligation to perform the Work in accordance with the Contract
Documents.

F. If any Work that is to be inspected, tested, or approved is covered without written
concurrence of the City, it must, if requested by the City, be uncovered for observation.
Such uncovering shall be at the CONTRACTOR's expense.

G. If any Work is covered contrary to the written request of the City, it must, if requested by
the City, be uncovered for the City's observation and recovered at the CONTRACTOR's
expense.

H. If the City considers it necessary or advisable that covered Work be observed by the City or
inspected or tested by others, the CONTRACTOR, at the City's request, shall uncover,
expose, or otherwise make available for observation, inspection, or testing as the City may
require, that portion of the Work in question, furnishing all necessary labor, material, and
equipment. If it is found that such Work is Defective Work, the CONTRACTOR shall bear
all direct, indirect, and consequential costs and damages of such uncovering, exposure,
observation, inspection, and testing and of satisfactory reconstruction, including but not
limited to, fees and charges of engineers, architects, attorneys, and other professionals.
However, if such Work is not found to be Defective Work, the CONTRACTOR will be
allowed an increase in the Contract Price, directly attributable to such uncovering,
exposure, observation, inspection, testing, and reconstruction; and, if the parties are unable
to agree as to the amount or extent thereof, the CONTRACTOR may make a request for
additional compensation therefore as provided in Articles 10, 11 and 12.
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ItemS.

L All initial tests shall be performed under the direction of the City. All re-testing due to
failure shall be performed under the direction of the City, and the cost of all re-testing shall
be borme by the CONTRACTOR. The costs and potential loss of productivity to
accommodate re-testing shall be borne by the CONTRACTOR.

J. A City Inspector, or designee, may be required on the job site at all times Work is in
progress as determined by the City. Inspection will be required by the appropriate agency
for the following type of Work: trenching, special or sand bedding, laying pipe, any
welding, backfill, compaction and pavement replacement. Special Work hours required by
the Contract are considered normal hours.

13.6  THE CITY MAY STOP THE WORK. If Defective Work is identified, the City may order the
CONTRACTOR to stop performance of the Work, or any portion thereof, until the cause for such
order has been eliminated; however, this right of the City to stop the Work shall not give rise to any
duty on the part of the City to exercise this right for the benefit of the CONTRACTOR or any other
party.

13.7 CORRECTION OR REMOVAL OF DEFECTIVE WORK. If required by the City, the
CONTRACTOR shall promptly either correct all Defective Work, whether or not fabricated,
installed, or completed, or, if the Work has been rejected by the Engineer, remove it from the Site
and replace it with non-defective Work. The CONTRACTOR shall bear all direct, indirect, and
consequential costs and damages of such correction or removal, including but not limited to fees
and charges of engineers, architects, attorneys, and other professionals made necessary thereby.

13.8  ACCEPTANCE OF DEFECTIVE WORK. If, instead of requiring correction or removal and
replacement of Defective Work, the City prefers to accept the Defective Work, the City may do so.
The CONTRACTOR shall bear all direct, indirect, and consequential costs attributable to the City's
evaluation of and determination to accept such Defective Work. If any such acceptance occurs prior
to final payment, a Change Order will be issued incorporating the necessary revisions in the Contract
Documents with respect to the Work, and the City shall be entitled to an appropriate decrease
in the Contract Price.

13.9  THE CITY MAY CORRECT DEFECTIVE WORK
A. If the CONTRACTOR fails within a reasonable time after written notice from the City to

correct Defective Work, or to remove and replace Defective Work as required by the City
in accordance with Article 13.7, or if the CONTRACTOR fails to perform the Work in
accordance with the Contract Documents, or if the CONTRACTOR fails to comply with
any other provision of the Contract Documents, the City may, after 7 days written notice to
the CONTRACTOR, correct and remedy any such deficiency.

B. In exercising the rights and remedies under this paragraph, the City shall proceed with
corrective and remedial action. In connection with such corrective and remedial action, the
City may exclude the CONTRACTOR from all or part of the Site, take possession of all or
part of the Work, and suspend the CONTRACTOR's services related thereto and
incorporate in the Work all materials and equipment for which the City has paid the
CONTRACTOR whether stored at the Site or elsewhere. The CONTRACTOR shall
provide the City, City's representatives, Engineer, and Engineer's consultants access to the
Site to enable the City to exercise the rights and remedies under this Article.

B. All direct, indirect, and consequential costs and damages incurred by the City in exercising
the rights and remedies under this paragraph will be charged against the CONTRACTOR
and a Change Order will be issued incorporating the necessary revisions in the Contract
Documents with respect to the Work; and the City shall be entitled to an appropriate
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decrease in the Contract Price. If the parties are unable to agree as to the amount of t1he

adjustment, the City may make a claim therefore as provided in Article 11. Such claim will
include, but not be limited to, all costs of repair or replacement of Work of others,
destroyed or damaged by correction, removal, or replacement of CONTRACTOR's
Defective Work and all direct, indirect, and consequential damages associated therewith.

The CONTRACTOR shall not be allowed an extension of Contract Times (or Milestones)
because of any delay in the performance of the Work attributable to the exercise by the City
of the City's rights and remedies under this paragraph.

13.10 CORRECTION PERIOD

A

The correction period for Defective Work shall be the longer of:

1. One year after the date of final acceptance;
2. Such time as may be prescribed by Laws and Regulations;
3. Such time as specified by the terms of any applicable special guarantee required by

the Contract Documents; or

4, Such time as specified by any specific provision of the Contract Documents.

If, during the correction period as defined in Article 13.10A above, any Work is found to be
Defective Work, the City shall have the same remedies as set forth in Articles 13.7, 13.8,
and 13.9 above.

Where Defective Work (and damage to other Work resulting therefrom) has been corrected,
removed, or replaced under this paragraph, the correction period hereunder with respect to
such Work will be extended for an additional period of 1 year after such correction or removal
and replacement has been satisfactorily completed.

ARTICLE 14 - PAYMENTS TO CONTRACTOR, RETENTION AND COMPLETION

141  APPLICATION FOR PROGRESS PAYMENT

A

On the 25th of each month, the CONTRACTOR shall submit to the City for review, the
Application for Payment filled out and signed by the CONTRACTOR covering the Work
completed as of the date of the Application for Payment and accompanied by the appropriate
waiver(s) and release upon "Progress Payment" and such supporting documentation as is
required by the Project Documents.

The Application for Payment shall identify, as a subtotal, the estimated amount of the
CONTRACTOR total earnings to date; plus the value of materials stored at the Site,
pursuant to Article 14.1 K, which have not yet been incorporated in the Work; and less a
deductive adjustment for materials installed which were not previously incorporated in the
Work, but for which payment was allowed under the provisions for payment for materials
stored at the Site, but not yet incorporated in the Work.

The net payment due the CONTRACTOR shall be the above-mentioned subtotal from
which shall be deducted five percent (5%) retention and the total amount of all previous
payments made to the CONTRACTOR. The City shall have the right to issue joint checks
to CONTRACTOR and SUBCONTRACTOR and/or Suppliers.
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D. Work completed as estimated shall be an estimate only and no inaccuracy or error in said | ltem5.

estimate shall operate to release CONTRACTOR or Surety from any damages arising from
such Work or from enforcing each and every provision of this Agreement, and the City shall
have the right subsequently to correct any error made in any estimate for payment.

E. CONTRACTOR SHALL NOT BE ENTITLED TO HAVE ANY PAYMENT
ESTIMATES PROCESSED OR BE ENTITLED TO HAVE ANY PAYMENT FOR
WORK PERFORMED SO LONG AS ANY LAWFUL OR PROPER DIRECTION
CONCERNING WORK, OR ANY PORTION THEREOF, GIVEN BY THE CITY OR
ENGINEER SHALL REMAIN UNCOMPLIED WITH BY THE CONTRACTOR.

F. The City has discretion to require from the CONTRACTOR any of the following
information with the application for payment:

1. Certified payroll covering the period of the prior application for payment;

2. Unconditional waivers and releases from all Subcontractors/suppliers for which
payment was requested under the prior application(s) for payment;

3. Receipts or bills of sale for any items.

4, Signature of the Inspector, confirming that the maintenance of the Record
Drawings is being kept up-to-date, and that the Record Drawings are not being
used as a construction set.

G. NO PAYMENT BY THE CITY HEREUNDER SHALL BE INTERPRETED TO IMPLY
THAT THE CITY HAS INSPECTED, APPROVED, OR ACCEPTED ANY PART OF
THE WORK. The final payment of 5% of the value of the Work done under this
Agreement, if unencumbered, shall be made within 55 days after the City records the Notice
of Completion. ACCEPTANCE WILL BE MADE ONLY BY ACTION OF THE
ESCONDIDO CITY COUNCIL.

H. Payments for Change Order items can be included into the monthly progress payments,
only after the Change Order has been fully executed and approved by the CITY and the
CONTRACTOR, and only to the extent that Change Order Work has been performed.

L The value of materials stored at the Site shall be an amount based upon the value of all
acceptable materials and equipment not incorporated in the Work but delivered and suitably
stored at the Site or at another location agreed to in writing; provided, each such individual
item has a value of more than $5,000 and will become a permanent part of the Work. The
Application for Payment shall also be accompanied by a bill of sale, invoice, or other
documentation warranting that the CONTRACTOR has received the materials and
equipment free and clear of all Liens and evidence that the materials and equipment are
covered by appropriate property insurance and other arrangements to protect the City's
interest therein, all of which will be satisfactory to the City.

J. Unless otherwise provided, on or before making request for final payment of the
undisputed amount due under the Agreement, CONTRACTOR shall submit to the City, in
writing a summary of all claims for compensation under or arising out of this Agreement
which were timely submitted. The acceptance by CONTRACTOR of the payment of the
final amount shall constitute a waiver of all claims against the City under or arising out of
this Agreement, except those previously made, in a timely manner and in writing, and
identified by CONTRACTOR as unsettled at the time of CONTRACTOR's final request
for payment.
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K. Materials included in the progress payments shall be stored properly and Srgc')etect%d as | Items.

required to prevent damage, including but not limited to, rust, dents, scratches, and decay.
Materials stored on-site and subject to payment, shall be gated and secured to prevent theft
and/or vandalism. When the CONTRACTOR requests payment for materials not
incorporated in the Work, the following terms and conditions shall apply:

1. For permanent materials delivered to the project site, or stored in an approved
location off-site, an allowance of one-hundred percent (100%) of the material
costs plus freight charges as invoiced may be made. The allowance will be base
upon validated invoices or bills for such materials, including freight charges, and a
copy thereof shall be made a part of the documented records for the project. All
permanent materials approved for payment will have been tested by the City for
compliance with the requirements of the Project Documents. Payment will only
be made for permanent materials that conform to the requirements of the Project
Documents.

2. No allowance shall be made for fuels, form lumber, falsework, temporary
structures or other materials of any kind that will not become an integral part of
the finished contraction.

3. All permanent materials, for which an allowance is requested, shall be stored in
an approved manner where damage is not likely to occur. If any of the stored
materials are lost or become damaged in any manner, CONTRACTOR shall be
responsible for repairing or replacement of such damaged materials. The value of
the lost or damaged materials shall be deducted from the CONTRACTOR's
subsequent progress payments until replacement has been accomplished.

4, Permanent materials, for which payment has been made, either wholly or
partially, shall not be removed from the approved location until such time that it
is incorporated into the Work, unless approved by the City and/or the Engineer.

5. The following must accompany the written request for payment of stored
materials:

a. Consent of the Surety specifying the material type and the bid items in
which the material is to be used.

b.  Validating invoices showing that payment for the material has been made.

¢. A written statement from CONTRACTOR attesting that the invoices, as
submitted do not include charges and/or fees for placing, handling, erecting
or any other charges and/or markups other than the actual material cost,
sales tax if applicable, and freight charges.

d.  Bill oflading showing delivery of the material.

c. Inspection test reports, and certifications if required by the Contract
Documents.

f. CONTRACTOR shall obtain a negotiable warchouse receipt, endorsed
over to the City for materials and/or equipment stored in an off-site
warchouse.

g Certificate of insurance clearly indicating that the materials or equipment is
fully insured against theft, fire, vandalism, malicious mischief, as well as
other coverage required under the Project Documents.

6. Nothing in these General Conditions shall be interpreted as requiring the City to
pay for stored materials. The City shall decide on a case-by-case basis whether
stored materials can be paid for. Some factors the City will consider are:
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CONTRACTOR's ability to meet the Project Schedule and mifeasg[gnesi tile ltems.

effectiveness of CONTRACTOR's quality control plan, how record drawings are
being maintained and kept up, the status of the material submittals, and the on-
going cleanliness of the Project and the Project Site. No payment will be made
for stored materials that have not been submitted and accepted.

7. If the permanent materials are stored off-site, CONTRACTOR must pay the
City's representative's transportation and lodging to see the permanent materials.

8. Full title to the materials and/or equipment shall vest with the City at the time of
delivery to the site, warchouse or other storage location.

142 UNIT PRICE BID SCHEDULE. Progress payments on account of unit price Work will be based on
the number of units completed as determined by the City and/or its representative.

143  SCHEDULE OF VALUES (LUMP SUM PRICE BREAKDOWN)

A. CONTRACTOR shall furnish on a form approved by the City:

L. Within 10 days of award of the contract and commensurate with the
specification section entitted CONSTRUCTION SCHEDULES, provide a
detailed preliminary estimate giving a complete breakdown of contract price for
cach area of the project and/or site, which shall include all Subcontractor/supplier
agreements showing the dollar amounts of these agreements to justify the
schedule of values, and showing separate line items for the material cost(s) and
installation cost(s).

2. A periodical itemized estimate of Work done for purpose of making partial
payments thereon, that is until the cost loaded CPM construction schedule has
been developed (if required by the Contract).

3. Within 10 days of a request by City, a schedule of estimated monthly payments
which shall be due CONTRACTOR under the Agreement.

B. Values employed in making up any of these schedules are subject to the City's written
approval and will be used only for determining the basis of partial payments and will not
be considered as fixing a basis for additions to or deductions from contract price.

1. Unless otherwise agreed in writing, payment for CONTRACTOR's mobilization
costs shall be cost loaded as follows:
Mobilization Payment Schedule
Upon Mobilization 50% of Mobilization item may be billed for
bonding, insurance and yard set-up costs
25% 10% of Mobilization item may be billed
50% 10% of Mobilization item may be billed
75% 10% of Mobilization item may be billed
100% (clean up completed) 20% remaining to pay for de mobilization

144  ALLOWANCES

A. The following costs shall be included in all allowances;
1. Cost of the product to CONTRACTOR or Subcontractor, less applicable trade
discounts.
2. Delivery to the site.
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B. CONTRACTOR costs included in the Contract Sum include, but are not limited to;

1. Arrangement of product(s) shipping and handling at site, including unloading,

uncrating, and storage.

2 Protection of products from the elements and from damage.

3 Labor for installation, adjustments and finishing products.

4, Product warranties.

5 Scheduling changes and updates.

6 Other expenses required to complete installation.

7 CONTRACTOR and Subcontractor(s) overhead and profit.
C. The adjustments in costs will be made if the net cost is more or less than the specified

amount of the allowance. The net cost of the adjustment shall be the amount of the
difference between the specified allowance and the actual cost of the material, with the
exception of a not-to-exceed fifteen percent (15%) mark-up for overhead and profit. The
Contract Sum will be adjusted by Change Order.

1. Submit any claims for anticipated additional costs, or other expenses caused by
the selection of the allowance, prior to execution of the Work.

2. Submit documentation for actual additional costs, or other expenses caused by
the selection the allowance, prior to execution of the Work.

3. Failure to submit claims within the designated time will constitute a waiver of
claims for additional costs.

D. City may separately bid the materials, subject to the specified allowances. The successful
bidder will be assigned to CONTRACTOR, and shall be considered a Subcontractor to
the CONTRACTOR. Upon assignment, the CONTRACTOR shall all make the necessary
submittals, prepare necessary shop drawings and coordinate all related Work.
CONTRACTOR shall make all necessary adjustments and revisions to the Project
Schedule for such allowances and Subcontractor assignments.

145  WAIVER, CONDITIONAL RELEASE, RELEASE OF CLAIMS

A. Commensurate with the statutes of Public Contract Code section 7100 et seq., provisions
in public works contracts with public entities which provide that acceptance of a payment
otherwise due a CONTRACTOR is a waiver of all claims against the public entity arising
out of the Work performed under the contract or which condition the right to payment upon
submission of a release by the CONTRACTOR of all claims against the public entity
arising out of performance of the public Work are against public policy and null and void.
This section shall not prohibit a public entity from placing in a public works contract and
enforcing a contract provision which provides that payment of undisputed contract amounts
is contingent upon the CONTRACTOR furnishing the public entity with a release of all
claims against the public entity arising by virtue of the public works contract related to
those amounts. The CONTRACTOR from the operation of the release may specifically
exclude disputed contract claims in stated amounts.

B. Neither the City nor original CONTRACTOR by any term of their contract, or otherwise,
shall waive, affect, or impair the claims and liens of other persons whether with or
without notice except by their written consent, and any term of the contract to that effect
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shall be null and void. Any written consent given by any claimant pursuant to this
subdivision shall be null, void, and unenforceable unless and until the claimant executes
and delivers a waiver and release. Such a waiver and release shall be binding and
effective to release the City, construction lender, and surety on a payment bond from
claims and liens only if the waiver and release follows substantially one of the forms set
forth in this section and is signed by the claimant or his or her authorized agent, and, in
the case of a conditional release, there is evidence of payment to the claimant. Evidence
of payment may be by the claimant's endorsement on a single or joint payee check that
has been paid by the bank upon which it was drawn or by written acknowledgment of
payment given by the claimant.

Item5.

C. No oral or written statement purporting to waive, release, impair or otherwise adversely
affect a claim is enforceable or creates any estoppel or impairment of a claim unless:

1. It is pursuant to a waiver and release prescribed herein, or

2. The claimant had actually received payment in full for the claim.

D. This section does not affect the enforceability of either an accord and satisfaction
regarding a bona fide dispute or any agreement made in settlement of an action pending
in any court provided the accord and satisfaction or agreement and settlement make specific
reference to the, stop notice, or bond claims.

E. The waiver and release given by any claimant hereunder shall be null, void, and
unenforceable unless it follows substantially the following forms in the following
circumstances. Each waiver in this provision shall contain the following language, in at
least as large a type as the largest type otherwise on the document:

-ARTICLE CONTINUES ON NEXT PAGE -

City of Escondido GENERAL CONDITIONS
January 2017 PAGE A-00700-66

114

Doc ID: 1184b425ebf00aa3b6bc07a177ed7659dc0192b9



Resolution No. 2024-117
Exhibit A
Page 82 of 115

L. Where the claimant is required to execute a waiver and release in exchange for,
or in order to induce the payment of, a progress payment and the claimant is not,

in fact, paid in exchange for the waiver and release or a single payee check or
joint payee check is given in exchange for the waiver and release, the waiver and
release shall follow substantially the form:

DITIONAL WAIVER AND RELEASE UPON "PROGRESS PAYMENT"

Upon receipt by the undersigned of a check from:

(Maker of Check)
in the sum of § _ payable to: (Amount of Check)
(Payee or Payees of Check)

and when the check has been properly endorsed and has been paid by the bank upon which it is drawn,
this document shall become effective to release any mechanic's lien, stop notice, or bond right the
undersigned has on the job of

located at:
(CITY) (Job Description)

to the following extent. This release covers a progress payment for labor, services, equipment, or material
furnished to

through:
(Your Customer) (Date)

only and does not cover any retention's retained before or after the release date; extras furnished before
the release date for which payment has not been received; extras or items furnished after the release date.
Rights based upon Work performed or items furnished under a written change order which has been fully
executed by the parties prior to the release date are covered by this release unless specifically reserved by
the claimant in this release. This release of any mechanic's lien, stop notice, or bond right shall not otherwise
affect the contract rights, including rights between parties to the contract based upon a rescission,
abandonment, or breach of the contract, or the right of the undersigned to recover compensation
for fumished labor, services, equipment, or material covered by this release if that furnished labor,
services, equipment, or material was not compensated by the progress payment. Before any recipient of
the document relies on it, said party should verify evidence of payment to the undersigned.

(Company Name) (Date)
By:
(Title)
Exclusions: Listing of Claims, of which Notice has been given:
1. Claim for: In the amount of: $
2. Claim for: In the amount of: $
3. Claim for: In the amount of: $
4. Claim for: In the amount of: $
5. Claim for: In the amount of: $
City of Escondido GENERAL CONDITIONS
January 2017 PAGE A-00700-67

Doc ID: 1184b425ebf00aa3b6bc07a177ed7659dc0192b9

Item5.

115




Resolution No. 2024-117
Exhibit A
Page 83 of 115

Item5.

2. Where the claimant is required to execute a waiver and release in exchange for,
or in order to induce payment of, a progress payment and the claimant asserts in
the waiver it has, in fact, been paid the progress payment, the waiver and release
shall follow substantially the following form:

UNCONDITIONAL WAIVER AND RELEASE UPON "PROGRESS PAYMENT"

The undersigned has been paid and has received a progress payment in the sum of $ for
labor, services, equipment, or material furnished to

(Your Customer)

on the job of: located at:
(CITY) (Job Description)

and does hereby release any mechanic's lien, stop notice, or bond right that the undersigned has on the
above referenced job to the following extent. This release covers a progress payment for labor, services,
equipment, or materials furnished to

through:
(Your Customer) (Date)

only and does not cover any retention's retained before or after the release date; extras furnished before
the release date for which payment has not been received; extras or items furnished after the release date.
Rights based upon Work performed or items furnished under a written change order which has been fully
executed by the parties prior to the release date are covered by this release unless specifically reserved by
the claimant in this release. This release of any mechanic's lien, stop notice, or bond right shall not otherwise
affect the contract rights, including rights between parties to the contract based upon a rescission,
abandonment, or breach of the contract, or the right of the undersigned to recover compensation
for furnished labor, services, equipment, or material covered by this release if that furnished labor,
services, equipment, or material was not compensated by the progress payment.

(Company Name) (Date)

By:

(Title)

Exclusions: Listing of Claims, of which Notice has been given:
Claim for: In the amount of: $
Claim for: In the amount of: §
Claim for: In the amount of: §
Claim for: In the amount of: $
Claim for: In the amount of: §

MBS

"NOTICE: THIS DOCUMENT WAIVES RIGHTS UNCONDITIONALLY AND STATES
THAT YOU HAVE BEEN PAID FOR GIVING UP THOSE RIGHTS. THIS DOCUMENT
IS ENFORCEABLE AGAINST YOU IF YOU SIGN IT, EVEN IF YOU HAVE NOT
BEEN PAID. IF YOU HAVE NOT BEEN PAID, USE A CONDITIONAL RELEASE
FORM."
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ItemS.
3. Where the claimant is required to execute a waiver and release in exchange for,
or in order to induce the payment of, a final payment and the claimant is not, in
fact. paid in exchange for the waiver and release or a single payee check or joint
payee check is given in exchange for the waiver and release, the waiver and release
shall follow substantially the form:
DITIONATL WAIVER AND RELEASE UP "FINAL PAYMENT"
Upon receipt by the undersigned of a check from
in the sum of § payable to:
and when the check has been properly endorsed and has been paid by the bank upon which it is drawn,
this document shall become effective to release any mechanic's lien, stop notice, or bond right the
undersigned has on the job of
located at:
(CITY) (Job Description)
This release covers the final payment to the undersigned for all labor, services, equipment, or material
furnished on the job, except for disputed claims for additional Work in the amount of
$
Before any recipient of this document relies on it, the party should verify evidence of payment to the
undersigned.
(Company Name) (Date)
By:
(Title)
Exclusions: Listing of Claims, of which Notice has been given:
1. Claim for: In the amount of: $
2. Claim for: In the amount of: $
3. Claim for: In the amount of: $
4. Claim for: In the amount of: $
5. Claim for: In the amount of: $
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Item5.

4. Where the claimant is required to execute a waiver and release in exchange for,
or in order to induce payment of, a final payment and the claimant asserts in the
waiver it has, in fact, been paid the final payment, the waiver and release shall
follow substantially the form:

DITIONAL WAIVER AND RELEASE UPON "FINAL PAYMENT"

The undersigned has been paid in full for all labor, services, equipment or material

furnished to:

(Your Customer)

on the job of: located at:
(CITY) (Job Description)

and does hereby waive and release any right to a mechanic's lien, stop notice, or any right against a labor
and material bond on the job, except for disputed claims for extra Work in the amount of

$

(Company Name) (Date)

By:

(Title)

Exclusions: Listing of Claims, of which Notice has been given:
Claim for: In the amount of: $
Claim for: In the amount of: $
Claim for: In the amount of: §
Claim for: In the amount of: §
Claim for: In the amount of: §

M.

"NOTICE: THIS DOCUMENT WAIVES RIGHTS UNCONDITIONALLY AND STATES
THAT YOU HAVE BEEN PAID FOR GIVING UP THOSE RIGHTS. THIS DOCUMENT
IS ENFORCEABLE AGAINST YOU IF YOU SIGN IT, EVEN IF YOU HAVE NOT
BEEN PAID. IF YOU HAVE NOT BEEN PAID, USE A CONDITIONAL RELEASE
FORM."
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14.6  RETENTION. The City shall retain 5% percent of the estimated value of the Work done as part ltems.

security for the fulfillment of the CONTRACT by the CONTRACTOR.

147  SUBSTITUTION OF SECURITIES, ESCROW ACCOUNT

A. Pursuant to the requirements of Public Contract Code Section 22300, upon
CONTRACTOR's request, the City will make payment to CONTRACTOR of any earned
retention funds withheld from payments under this Agreement if CONTRACTOR
deposits with the City or in escrow with a California or federally chartered bank acceptable
to the City, securities eligible for the investment pursuant to Government Code Section
16430 or bank or savings and loan certificates of deposit, upon the following
conditions:

1. CONTRACTOR shall be the beneficial owner of any securities substituted for
monies withheld and shall receive any interest thereon.

2. All expenses relating to the substitution of securities under Section 22300 and
under this Article, including, but not limited to the City's overhead and
administrative expenses, and expenses of the escrow agent shall be the
responsibility of the CONTRACTOR.

3. If CONTRACTOR shall choose to enter into an escrow agreement, such
agreement form shall be provided by the City upon request, and which shall
allow for the conversion to cash to provide funds to meet defaults by the
CONTRACTOR including, but not limited to, termination of the
CONTRACTOR's control over the Work, stop notices filed pursuant to law,
assessment of liquidated damages or amounts to be kept or retained under the
provisions of the Project Documents.

4. Securities, if any, shall be returned to CONTRACTOR only upon satisfactory
completion of the Agreement.

B. To minimize the expense caused by such substitution of securitics, CONTRACTOR
shall, prior to or at the time¢ CONTRACTOR requests to substitute security, deposit
sufficient security to cover the entire amount to be then withheld and to be withheld
under the General Conditions of this Agreement. Should the value of such substituted
security at any time fall below the amount for which it was substituted, or any other
amount which the City determines to withhold, CONTRACTOR shall immediately and at
CONTRACTOR's expense deposit additional security qualifying under Section 22300
until the total security deposited is no less than equivalent to the amount subject to
withholding under the Agreement.

C. In the alternative, under Section 22300, the CONTRACTOR may request City to make
payment of carned retentions directly to the escrow agent at the expense of the
CONTRACTOR. Also at the CONTRACTOR's expense, the CONTRACTOR may direct
investment of the payments in securities, and the CONTRACTOR shall receive interest
carned on such investment upon the same conditions as provided for securities deposited
by CONTRACTOR. Upon satisfactory completion of the contract, CONTRACTOR shall
receive from the escrow agent all securities, interest and payments received by escrow
agent from the City pursuant to the terms of Section 22300. If CONTRACTOR clects to
receive interest on monies withheld in retention by the City, CONTRACTOR shall, at the
request of any subcontractor, make that option available to the subcontractor regarding
any monies withheld in retention by the CONTRACTOR from the subcontractor. If the
CONTRACTOR c¢lects to receive any interest on any monies withheld in retention by the
City, then the subcontractor shall receive the identical rate of interest received by the
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Contractor on any retention monies withheld from the subcontractor by the
CONTRACTOR, less any actual pro rata costs associated with administering and
calculating that interest. In the event the interest rate is a fluctuating rate, the rate for the
subcontractor shall be determined by calculating the interest rate paid during the time that
retentions were withheld from the subcontractor. If the CONTRACTOR elects to substitute
securities in lieu of retention, then, by mutual consent of the CONTRACTOR and
subcontractor, the subcontractor may substitute securities in exchange for the release of
monies held in retention by CONTRACTOR. This shall apply only to those subcontractors
performing more than five percent (5%) of the CONTRACTOR's total bid. The
CONTRACTOR shall not require any subcontractor to waive any provision of this section.

Item5.

D. If any provision of this Article shall be found to be illegal or unenforceable, then,
notwithstanding, the remainder of this Article shall remain in full force and effect, and
only such provision shall be deemed stricken.

148 CONTRACTOR'S WARRANTY OF TITLE, ASSIGNMENT OF ANTITRUST ACTIONS.

A. Public Contract Code Section 7103.5 provides:

1. In entering into a public works contract or a subcontract to supply goods,
services, or materials pursuant to a public works contract, the CONTRACTOR or
Subcontractor offers and agrees to assign to the awarding body (the City) all rights,
title, and interest in and to all causes of action it may have under Section 4 of the
Clayton Act (15 US.C. Section 15) or under the Cartwright Act (Chapter 2
(commencing with Section 16700) of Part 2 of Division 7 of the Business and
Professions Code), arising from purchases of goods, services, or materials pursuant
to the public works contract or the subcontract. This assignment shall be made and
become effective at the time the awarding body tenders final payment to the
CONTRACTOR, without further acknowledgment by the parties.

2. CONTRACTOR, for itself and all Subcontractors, agrees to assign to the City all
rights, title, and interest in and to all such causes of action CONTRACTOR and
all Subcontractors may have under the Agreement. This assignment shall become
effective at the time the City tenders final payment to the CONTRACTOR, and
CONTRACTOR shall require assignments from all Subcontractors to comply
herewith.

14.9  REVIEW OF APPLICATIONS FOR PROGRESS PAYMENT

A. The City's designee will, within 7 days after receipt of each Application for Payment,
either indicate approval by counter-signature on the application for progress payment, or
return the application to the CONTRACTOR indicating in writing the City's reasons for
refusing to recommend payment. In the latter case, the CONTRACTOR may make the
necessary corrections and resubmit the application. 30 days after presentation of the
Application for Payment with the City's recommendation, the amount recommended will
become due and when due, will be paid by the City to the CONTRACTOR.

B. The City may withhold a sufficient amount or amounts of any payment or payments
otherwise due to CONTRACTOR, as in its judgment may be necessary to cover:

1. Payments which may be past due and payable for just claims against
CONTRACTOR or any Subcontractors, or against and about the performance of
Work on the Project.

2. The cost of defective or incomplete or damaged Work which CONTRACTOR
has not remedied.
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3. Liquidated damages assessed against CONTRACTOR. ageseo Items5.

4, Penalties for violation of labor laws.

5. The cost of materials ordered by the City pursuant to Article 13.

6. The cost of completion of this Agreement if there exists a reasonable doubt that
this Agreement can be completed for the balance then unpaid to
CONTRACTOR.

7. Damage caused by CONTRACTOR to another contractor.

8. Site clean-up provided by the City (or others on contract to the city) on behalf of
the CONTRACTOR for failure of the CONTRACTOR to provide timely and
adequate clean up as required by the Project Documents, in the opinion of the
City.

9. Payments to indemnify, defend, or hold harmless the City.

10. Any payments due to the City including but not limited to payments for failed
tests, utilities or imperfections.

11. Extra services for the Engineer, including but not limited to, services rendered in
the evaluation of CONTRACTOR substitution requests, Requests For
Information (RFI's), Change Order Requests (COR's) and Claims.

12. Extra services for the INSPECTOR including but not limited to re-inspection
required due to CONTRACTOR's failed tests or installation of unapproved or
defective materials and CONTRACTOR's requests for inspection and
CONTRACTOR's failure to attend the inspection, and Work performed after
regular Work hours, or during weekend and/or holidays.

13. Stop Notices/Liens have been filed in connection with the Work and the City has
exercised its discretion to not accept a specific Bond intended to discharge of
such Liens.

14. Claims by third party entities and/or individuals.

15. Persistent failure to comply with directions given to perform.

16. Costs and/or damages resulting from delay, termination and/or other causes
which increase or which may increase the City's costs in administering the
contract.

17. There are other items entitling the City to a set-off against the amount
recommended.

The City must give the CONTRACTOR written notice stating the reasons for
such action and pay the CONTRACTOR in the next application for progress
payment, the amount so withheld, or any adjustment thereto agreed to by the City
and CONTRACTOR, when CONTRACTOR corrects to the City's satisfaction
the reason for such action.

C. If the above grounds are in the opinion of the City removed by or at the expense of
CONTRACTOR, payment shall be made for amounts withheld because of them.

D. PAYMENTS WITHHELD. The City may apply such withheld amount or amounts to
payment of such claims or obligations at its discretion. In so doing, the City shall make
such payments on behalf of CONTRACTOR. If any payment is so made by the City, then
such amount shall be considered as a payment made under contract by the City to
CONTRACTOR and the City shall not be liable to CONTRACTOR for such payments
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made in good faith. Such payments may be made without prior judicial determination of | Items.

claim or obligations. The City will render CONTRACTOR an accounting of such funds
disbursed on behalf of CONTRACTOR. To minimize/avoid claims of interference
and/or that proposed payment was improper, the City shall endeavor to communicate to
CONTRACTOR as to the CONTRACTOR's opinion regarding any proposed payment to a
third party individual/entity, prior to City making the same. If CONTRACTOR fails to
respond in writing detailing the reason(s) for making any such payment within two (2)
working days, City shall have the right, but not the duty, to make any such payment without
concern that CONTRACTOR will later claim such payment was improper and/or interfered
with CONTRACTOR's relationship and/or prospective economic advantage. In such
event, all such claims by CONTRACTOR shall be deemed waived.

E. As an alternative to payment of such claims or obligations, the City, in its sole discretion,
may reduce the total contract price as provided in the Article 13.

14.10 PARTIAL OCCUPATION /UTILIZATION

A. The City reserves the right to occupy buildings and/or portions of the site at any time
before completion, and such occupancy shall not constitute final acceptance of any part
of Work covered by this Agreement, nor shall such occupancy extend the date specified
for completion of the Work, nor shall any such occupancy affect any liquidated damages.
The City shall have the right to utilize or place into service any item of equipment or
other usable portion of the Work prior to completion of the Work. Whenever the City plans
to exercise said right, the CONTRACTOR will be notified in writing by the City,
identifying the specific portion or portions of the Work to be so utilized or otherwise
placed into service.

B. It shall be understood by the CONTRACTOR that until such written notification is
issued, all responsibility for care and maintenance of all of the Work shall be bome by
the CONTRACTOR. Upon issuance of said written notice of Partial Utilization, the City
will accept responsibility for the protection and maintenance of all such items or portions
of the Work described in the written notice.

C. The CONTRACTOR shall retain full responsibility for satisfactory completion of the
Work, regardless of whether a portion thereof has been partially utilized by the City, and
the CONTRACTOR's 1 year correction period shall commence only after the date of
Project Completion for the entire Work.

14.11 PROJECT COMPLETION

A. The City shall accept completion of the Agreement and have the Notice of Completion
recorded when the entire Work including CONTRACTOR's Punch List(s) and City's final
review comments shall have been completed to the satisfaction of the City. The Work
may only be accepted as complete by action of the Escondido City Council. Completion
means final completion, and the concept of substantial completion shall not apply to this
Agreement.
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B. However, the City, at its sole option, may accept completion of the Agreement and have ltems.
the Notice of Completion recorded when the entire Work including individual portions of
the Work shall have been completed to the satisfaction of the City, except for minor
corrective items, as distinguished from incomplete items.

C. A final walk through of the Project to determine completion of the Agreement and to
record the Notice of Completion shall occur only upon a valid claim by CONTRACTOR
that the Project is complete except for minor corrective items. Any erroneous claims of
completion by CONTRACTOR resulting in a premature walk through shall be at
CONTRACTOR's sole cost and expense and the City shall make adjustments to the
Contract Price by reducing the amount thereof to pay for any costs incurred by the City due
to the erroneous claims by the CONTRACTOR that the Project is complete. Minor
corrective items shall be identified in the final walk through of the Project.

D. If the CONTRACTOR fails to complete the minor corrective items prior to the expiration
of the 35 day period immediately following recording of the Notice of Completion, the
City shall withhold from the final payment an amount equal to twice the estimated cost, as
determined by the City, of each item until such time as the item is completed. At the
end of such 35 day period, if there are items remaining to be corrected, the City may elect
to proceed as provided in the Article 13.

14.12 FINAL APPLICATION FOR PAYMENT. After the CONTRACTOR has completed all of the
Work, the punch-list, and delivered all maintenance and operating instructions, schedules, guarantees,
Bonds, certificates of inspection, marked-up as-built record documents and other documents, all as
required by the Project Documents, and after the Engineer and the City have indicated that the
Work is acceptable, the CONTRACTOR may make application for final payment following the
procedure for progress payments. The final Application for Payment shall be accompanied by all
documentation called for in the Contract Documents, together with complete and legally effective
unconditional waiver releases (Reference Article 14.5) by CONTRACTOR and all
SUBCONTRACTORS/suppliers that filed preliminary notices of all previous progress payments,
conditional waiver and release upon "final payment", and waivers or releases of all Liens arising out
of or filed in connection with the Work.

14.13 FINAL PAYMENT AND ACCEPTANCE
A. If, on the basis of the City's observation of the Work during construction and final

inspection, and the City's review of the final Application for Payment and accompanying
documentation, all as required by the Contract Documents, the City is satisfied that the
Work has been completed and the CONTRACTOR's other obligations under the Contract
Documents have been fulfilled, the City designee will recommend payment of the final
application for progress payment.

B. After acceptance of the Work by the Escondido City Council, the City will make final
disposition to the CONTRACTOR of the amount remaining after deducting all prior
payments and all amounts to be kept or retained under the provisions of the Contract
Documents, including the following items:

1. Liquidated damages, as applicable; and
2. Amounts withheld by the City under Article 14.9.B. which have not been released.

C. As a condition of final payment, the CONTRACTOR shall be required to execute a
release releasing the City from any and all claims of liability for payment on the Project
except for such amounts as may be specifically described and excluded from the release.
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14.14 RELEASE OF RETENTION AND OTHER DEDUCTIONS. After recording the Notice of ltems.
Completion with the San Diego County Recorder's Office to initiate the Lien period, and not more
than 55 calendar days thereafter, the City will release to the CONTRACTOR the retention funds
withheld pursuant to the Agreement, less any deductions to cover pending claims against the City.

ARTICLE 15 - SUSPENSION OF WORK AND TERMINATION

15.1 CITY'S RIGHT TO TERMINATE AGREEMENT

A. If the CONTRACTOR refuses or fails to complete the Work or any separable part thereof
with such diligence as will ensure its completion within the time specified or any extension
thereof, or fails to complete said Work within such time, or if the CONTRACTOR should
file a petition for relief as a debtor, or should relief be ordered against CONTRACTOR
as a debtor under Title 11 of the United States Code, or if CONTRACTOR should make
a general assignment for the benefit of its creditors, or if a receiver should be appointed on
account of its insolvency, or if it should refuse or should fail to supply enough properly
skilled workers or proper materials to complete the Work in the time specified, or if
CONTRACTOR should fail to make prompt payment to Subcontractors for materials or
labor, or disregard laws or ordinances or instructions of the City, or if CONTRACTOR
or its Subcontractors should otherwise violate any provision of this Agreement, including,
but not limited to, the performance of defective Work, disregard or violate the Laws
or Regulations of any public body having jurisdiction; disregard or violate provisions
of the Contract Documents or City's instructions; fail to prosecute the Work according to
the approved progress schedule; fail to provide a qualified superintendent, competent
workmen, or materials or equipment meeting the requirements of the Contract Documents;
or disregard the authority of the City, then the City may, without prejudice to any other
right or remedy, serve written notice upon CONTRACTOR and its surety of City's
intention to terminate this agreement. Such notice shall contain the reasons for such
intention to terminate. Unless within seven (7) days after the service of such notice such
condition shall cease or such violation shall cease and arrangements satisfactory to the City
for the correction thereof have been made, this Agreement shall cease and terminate.
In such case, CONTRACTOR shall not be entitled to receive any further payment until
the Work is finished to the City's satisfaction.

B. In the event of any such termination, the City shall immediately serve written notice
thereof upon surety and CONTRACTOR, and surety shall have the duty to take over and
perform this Agreement, provided, however, that if surety within 7 days after service
upon it of notice of termination does not give the City written notice of its intention to
unqualified by honor its duty to take over and perform this Agreement, or does not
commence actual, on site performance thereof within 15 days after service of the notice
of termination by the City on surety, the City may take over the Work and prosecute it
to completion by Agreement or by any other method it may deem advisable for the account
and at the expense of CONTRACTOR, and CONTRACTOR and its surety shall be liable
to the City for any excess cost or other damages, including the added time devised by City
personnel and/or consultants, including attorneys, occasioned by the City thereby. Time
is of the essence in this Agreement. If the City takes over the Work as herein above
provided, the City may, without liability for so doing, take possession of and utilize in
completing the Work such materials, supplies, equipment and other property belonging to
the CONTRACTOR as may be on the site of the Work and necessary therefore.
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C. If the expense of finishing the Work, including compensation for additional engineering,
architectural, managerial, legal, consulting, personnel, and administrative services, shall
exceed the unpaid balance of the Agreement, CONTRACTOR and/or its surety shall pay
the difference to the City. Expense incurred by the City as herein provided, and damage
incurred through CONTRACTOR's default, shall be certified to City by the Engineer, or
ARCHITECT if applicable. If the unpaid balance under the Agreement shall exceed the
expense of finishing the Work, including compensation for additional architectural,
managerial, legal, consulting, personnel, and administrative services, such excess shall be
paid to CONTRACTOR or its creditor(s).

Item5.

D. If the CONTRACTOR fails to remedy the conditions constituting default within the time
allowed, the City may then issue the notice of termination.

E. In the event that sufficient funds are not appropriated to complete the Project or the City
determines that sufficient funds are not available to complete the Project, the City may
terminate or suspend the completion of the Project at any time by giving written notice to
the CONTRACTOR. In the event that the City exercises this option, the City shall pay
for any and all Work and materials completed or delivered onto the site, and the value of
any and all Work then in progress and orders actually placed which cannot be canceled
up to the date of notice of termination. The value of Work and materials paid for shall
include a factor of fifteen percent (15%) for the CONTRACTOR's overhead and profit
and there shall be no other costs or expenses paid to CONTRACTOR. All Work,
materials and orders paid for pursuant to this provision shall become the property of the
City. The City may, without cause, order CONTRACTOR in writing to suspend, delay or
interrupt the Project in whole or in part for such period of time as the City may
determine. Adjustment shall be made for increases in the cost of performance of the
Agreement caused by suspense, delay or interruption.

F. The foregoing provisions are in addition to and not in limitation of any other rights or
remedies available to the City.

152  TERMINATION OF AGREEMENT BY THE CITY FOR CONVENIENCE

A. Upon 7 days written notice to the CONTRACTOR the City may, without cause and
without prejudice to any other right or remedy of the City, elect to terminate the
Agreement. In such case, the CONTRACTOR shall be paid (without duplication of any
items):

L. For completed and acceptable Work executed in accordance with the Contract
Documents, prior to the effective date of termination, including fair and reasonable
sums for overhead and profit of such Work;

2. For expenses sustained prior to the effective date of termination in performing
services and furnishing labor, materials, or equipment as required by the Contract
Documents in connection with uncompleted Work, plus fair and reasonable sums
for overhead and profit on such expenses;

3. For all reasonable claims, costs, losses, and damages incurred in settlement of
terminated contracts with Subcontractors, Suppliers, and others; and

4, For reasonable expenses directly attributable to termination.

B. CONTRACTOR shall not be paid on account of loss of anticipated profits or revenue or
other economic loss arising out of or resulting from such termination.
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ARTICLE 16 - CONSTRUCTION CLAIMS, WAIVER AND RELEASE FORMS, DISPUTES, ltems.

FALSE CLAIMS ACT.

16.1 CONTRACTOR CLAIMS

A. NOTICE. If the CONTRACTOR shall claim compensation for any damage sustained by
reason of the acts of the City or its agents, or if the CONTRACTOR disagrees with the
City's or Engineer's/Architect's decisions regarding a CONTRACTOR's Change Order
Request (COR), the CONTRACTOR shall provide written "Notice" to the City within 5
days after sustaining of such damage, or being notified of an adverse decision, and provide
within 14 days of the event the factual basis supporting the claim (unless otherwise
specified). The written "Notice" shall state the summary points for which the factual bases
will support the claim and cite in detail the Project Documents (including plans and
specifications) upon which the claim is to be based. CONTRACTOR's failure to notify
the City within such a period shall be deemed a waiver and relinquishment of such a
claim. If such notice is given within the specified time, the procedure for its consideration
shall be as stated above in these General Conditions.

B. WAIVER AND RELEASE FORMS. In addition, on or before the end of the month for
which the claim has been filed, the CONTRACTOR shall also file with the City the
WAIVER AND RELEASE FORMS, for which the claim and the amount of the claim
is identified. If the claim is not indicated on the WAIVER AND RELEASE FORMS,
CONTRACTOR's claim shall be forfeited and invalidated and it shall not be entitled to
consideration for time or payment on account of any such claim.

C. REQUIRED DOCUMENTATION FOR CLAIMS FOR TIME: Fragnet — Sometimes
known as a "Sub-network". A Fragnet will be required for time impact analysis and time
extensions. CONTRACTOR's failure to provide a "Notice of Delay" within 24 hours, and
submit a Fragnet for time impact analysis and time extension(s) on or within 14 days of
the delaying event, shall forfeit and invalidate all considerations for time and/or payment.
The costs to prepare Fragnets and schedule updates resulting from approved Fragnets are
part of the Work, regardless of number and difficulty. The City will provide a response
to the Fragnet on or within 14 days from the completed submission.

D. Except for tort claims, all claims by the CONTRACTOR for a time extension, payment of
money or damages arising from Work done by, or on behalf of, the CONTRACTOR
pursuant to the Agreement and payment of which is not otherwise expressly provided for
or the claimant is not otherwise entitled to, or as to the amount of payment which is disputed
by the City of $375,000 of less, is subject to the settlement and arbitration provisions
procedures set forth in Public Contract Code Section 20104, et seq. The text of those
provisions are provided in full in Article 17.

E. All of the following claims by the CONTRACTOR are subject to the claim resolution
procedures set forth in Public Contract Code Section 9204. The text of that section is
provided in full in Article 17.

1. A time extension;
2. Payment of money or damages arising from Work done by, or on behalf of, the

CONTRACTOR pursuant to the Agreement and payment of which is not otherwise
expressly provided for, or CONTRACTOR is not otherwise entitled to; and

3. Payment of an amount that is disputed by the City.
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F. Any claim must be a separate demand sent by registered mail or certified mail with return | Item5.
receipt requested. The CONTRACTOR shall furnish reasonable documentation to support

the claim, which shall include all of the materials described in Section 16.1.

G. The City shall conduct a reasonable review of the claim within 45 days and shall provide
the CONTRACTOR a written statement identifying what portion of the claim is disputed
and what portion is undisputed. The City and the CONTRACTOR may, by mutual
agreement, extend the time period for response. Any payment due on an undisputed portion
of the claim shall be processed and made within 60 days after the City issues its written
statement.

H. If a subcontractor or a lower tier subcontractor lacks legal standing to assert a claim because
of privity of contract does not exist, the CONTRACTOR may present a claim to the City
on behalf of a subcontractor or lower tier subcontractor. A subcontractor may request in
writing that the CONTRACTOR present a claim for work which was performed by the
subcontractor or by a lower tier subcontractor on behalf of the subcontractor. The
subcontractor requesting that the claim be presented to the City shall furnish reasonable
documentation to support the claim, which shall include all of the materials described in
Section 16.1. Within 45 days of receipt of this written request, the CONTRACTOR shall
notify the subcontractor in writing as to whether the CONTRACTOR presented the claim
to the City. If the CONTRACTOR did not present the claim, the CONTRACTOR must
provide the subcontractor with a statement of the reasons for not presenting the claim to
the City.

16.2 DISPUTES -THE CITY'S AND ENGINEER'S DECISIONS

A. If the CONTRACTOR disputes the City’s written response to the claim, or if the City does
not respond to the claim within the time prescribed, the CONTRACTOR may demand in
writing an informal conference to meet and confer for settlement of the issues in dispute.
The CONTRACTOR must send the demand by registered mail or certified mail, return
receipt requested. Upon receipt, the City shall schedule a meet and confer conference within
30 days for settlement of the dispute.

B. If any portion of the claim remains in dispute after the meet and confer conference, the City
shall provide the CONTRACTOR a written statement identifying the potion of the claim that
remains in dispute and the portion that is undisputed within 10 business days following the
conclusion of the conference. Any payment due on an undisputed portion of the claim shall
be processed and made within 60 days after the City issues its written statement. Any
disputed portion of the claim, as identified by the CONTRACTOR in writing, shall be
submitted to nonbinding mediation. The City shall conduct a reasonable review of the claim
within 45 days and shall provide the CONTRACTOR a written statement identifying what
portion of the claim is disputed and what portion is undisputed. The City and the
CONTRACTOR may, by mutual agreement, extend the time period for response. Any
payment due on an undisputed portion of the claim shall be processed and made within 60
days after the City issues its written statement.

C. The City and CONTRACTOR shall mutually agree to a mediator within 10 business days
after the disputed potion of the claim has been identified in writing. The City and the
CONTRACTOR shall share the associated costs of mediation equally. If the parties cannot
agree upon a mediator, each party shall select a mediator and those mediators shall select a
qualified neutral third party to mediate with regard to the disputed portion of the claim. Each
party shall bear the fees and costs charged by its respective mediator in connection with the
selection of the neutral mediator. If mediation is unsuccessful, the parts of the claim remaining
in dispute shall be subject to applicable procedures outside Section 9204. The mediation
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conducted shall excuse any further obligation under Section 20104.4 to mediate a%ter ltems5.

litigation has been commenced.

Failure by the City to respond to a claim from the CONTRACTOR within the time periods
described above or to otherwise meet the time requirements described above shall result in
the claim being deemed rejected in its entirety.

Amounts not paid in a timely manner as outlined above will bear interest at 7% per year.

163 FALSE CLAIMS ACT CERTIFICATION. All claims submitted by the CONTRACTOR shall be
accompanied by a notarized certificate containing the following language:

Under penalty perjury and with specific reference to the California False Claims Act,
Government Code Section 12650 et. seq., the undersigned,

(name)
of

(title)

(company)

hereby certifies that the claim for the additional compensation and time, if any, made herein
for the Work on this Contract is a true statement of the actual costs incurred or
estimated future costs, and time sought, and is fully documented and supported under the
Agreement.

Dated

/s/

Subscribed and sworn before me this day

of

Notary Public
My Commission Expires

Failure to submit the notarized certificate will be sufficient cause for denying the claim.

ARTICLE 17 - MISCELLANEOUS

17.1  GIVING NOTICE

A. Any notice from one party to the other or otherwise under the Agreement shall be in
writing and shall be dated and signed by party giving such notice or by a duly authorized
representative of such party. Any such notice shall not be effective for any purpose
whatsoever unless served in one of the following manners, and copied to the City:

1. If notice is given to the City, by personal delivery thereof to the City or by
deposit in the United States mail, enclosed in a sealed envelope addressed to the
City, and sent by registered or certified mail with postage prepaid;
2. If notice is given to CONTRACTOR, by personal delivery thereof 