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WEDNESDAY, FEBRUARY 28, 2024
4:00 PM - Closed Session (Parkview Conference Room) 

5:00 PM - Regular Session 
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WELCOME TO YOUR CITY COUNCIL MEETING 
We welcome your interest and involvement in the legislative process of Escondido. This agenda includes 

information about topics coming before the City Council and the action recommended by City staff.  
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Consuelo Martinez (District 1) 

Joe Garcia (District 2) 
Michael Morasco (District 4) 

CITY MANAGER 
Sean McGlynn 

CITY ATTORNEY 
Michael McGuinness 

CITY CLERK 
Zack Beck 

HOW TO WATCH 
The City of Escondido provides three ways to watch a City Council meeting: 

In Person On TV Online 

201 N. Broadway Cox Cable Channel 19 and U-verse Channel 99 www.escondido.org 
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HOW TO PARTICIPATE 
The City of Escondido provides two ways to communicate with the City Council during a meeting: 

In Person In Writing 

 
 

Fill out Speaker Slip and Submit to City Clerk https://escondido-ca.municodemeetings.com 

ASSISTANCE PROVIDED 

If you need special assistance to participate in this meeting, please contact our ADA Coordinator at 760-839-4869. 
Notification 48 hours prior to the meeting will enable to city to make reasonable arrangements to ensure 
accessibility. Listening devices are available for the hearing impaired – please see the City Clerk. 
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CLOSED SESSION 
4:00 PM 

 
CALL TO ORDER 

1. Roll Call: C. Garcia, J. Garcia, Martinez, Morasco, White 

ORAL COMMUNICATIONS 

In addition to speaking during particular agenda items, the public may address the Council on any item which is not 
on the agenda provided the item is within the subject matter jurisdiction of the City Council.  State law prohibits 
the Council from discussing or taking action on such items, but the matter may be referred to the City Manager/staff 
or scheduled on a subsequent agenda. Speakers are limited to only one opportunity to address the Council under 
Oral Communications. 

CLOSED SESSION 
I. CONFERENCE WITH LABOR NEGOTIATORS (Government Code § 54957.6)  

 
a. Agency Representative: Sean McGlynn, City Manager, or designee  

Employee Organization: Escondido Police Officers’ Association Sworn Personnel Bargaining Unit  
b. Agency Representative: Sean McGlynn, City Manager, or designee 

Employee Organization: Escondido Police Officers’ Association Non-Sworn Personnel Bargaining 
Unit  

c. Agency Representative: Sean McGlynn, City Manager, or designee  
Employee Organization: Escondido Firefighters’ Association Safety Personnel and Non-safety 
Personnel Bargaining Unit  

d. Agency Representative: Sean McGlynn, City Manager, or designee  
Employee Organization: Escondido City Employees’ Association Supervisory Bargaining Unit  

e. Agency Representative: Sean McGlynn, City Manager, or designee  
Employee Organization: Maintenance and Operations Bargaining Unit and Administrative / 
Clerical / Engineering Bargaining Unit, 
Teamsters Local 911  

f. Agency Representative: Sean McGlynn, City Manager, or designee  
Employee Organization: Police Management Association (Unrecognized) Bargaining Unit  
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II. CONFERENCE WITH REAL PROPERTY NEGOTIATORS (Government Code § 54956.8) 
 

a. Property: 272 Via Rancho Pkwy., Escondido (North County Mall/former Nordstrom) 
Agency Negotiator: Sean McGlynn, City Manager, or designee 
Negotiating Parties: Larry Green, L. Green Investment & Development, LLC 
Under Negotiation: Price and Terms of Potential Ground Lease 

 
III. CONFERENCE WITH LEGAL COUNSEL – EXISTING LITIGATION (Government Code § 54956.9(d)(1)) 

 
a. Claim No. CL-5681 (Gabino Gonzalez) 
 

 

ADJOURNMENT 
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REGULAR SESSION 
5:00 PM Regular Session 

 

MOMENT OF REFLECTION 

City Council agendas allow an opportunity for a moment of silence and reflection at the beginning of the evening 
meeting.  The City does not participate in the selection of speakers for this portion of the agenda, and does not 
endorse or sanction any remarks made by individuals during this time.  If you wish to be recognized during this 
portion of the agenda, please notify the City Clerk in advance.   

FLAG SALUTE 

The City Council conducts the Pledge of Allegiance at the beginning of every City Council meeting. 

CALL TO ORDER 

Roll Call: C. Garcia, J. Garcia, Martinez, Morasco, White 

CLOSED SESSION REPORT 

ORAL COMMUNICATIONS 

In addition to speaking during particular agenda items, the public may address the Council on any item which is not 
on the agenda provided the item is within the subject matter jurisdiction of the City Council.  State law prohibits 
the Council from discussing or taking action on such items, but the matter may be referred to the City Manager/staff 
or scheduled on a subsequent agenda. Speakers are limited to only one opportunity to address the Council under 
Oral Communications. 

CONSENT CALENDAR 

Items on the Consent Calendar are not discussed individually and are approved in a single motion.  However, Council 
members always have the option to have an item considered separately, either on their own request or at the 
request of staff or a member of the public. 

1. AFFIDAVITS OF PUBLICATION, MAILING, AND POSTING (COUNCIL/RRB) 
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2. APPROVAL OF WARRANT REGISTER (COUNCIL)  
Request approval for City Council and Housing Successor Agency warrant numbers:  

 381220 – 381465 dated February 14, 2024 

Staff Recommendation:  Approval (Finance Department: Christina Holmes) 

3. APPROVAL OF MINUTES: None 

4. WAIVER OF READING OF ORDINANCES AND RESOLUTIONS 

5. MEMORANDUM OF UNDERSTANDING BETWEEN THE CITY OF ESCONDIDO AND THE ESCONDIDO 
FIREFIGHTERS’ ASSOCIATION 
Request the City Council adopt Resolution No. 2024-22, approving a one-year Memorandum of 
Understanding (“MOU”) between the City of Escondido (“City”) and the Escondido Firefighters’ 
Association (“Association”), commencing January 1, 2024, through December 31, 2024. 

Staff Recommendation: Approval (Human Resources Department: Jessica Perpetua, Director of Human 
Resources) 

Presenter: Jessica Perpetua, Director of Human Resources 

a) Resolution No. 2024-22 

CURRENT BUSINESS 

6. REVIEW OF CITY DATA REGARDING HOMELESSNESS   
Request the City Council receive and file an update on City data regarding homelessness.  

Staff Recommendation: Receive and File (City Manager’s Office: Christopher McKinney, Deputy City 
Manager/Interim Director of Development Services; Police Department: Ed Varso, Chief of Police) 

Presenters: Christopher McKinney, Deputy City Manager/Interim Director of Development Services and 
Ed Varso, Chief of Police 

7. HOMELESSNESS POLICY STATEMENT   
Request the City Council approve the Homelessness Policy Statement created by the Ad-Hoc 
Subcommittee on Homelessness. 

Staff Recommendation: Approval (City Council: Dane White, Mayor and Joe Garcia, Councilmember) 

Presenters: Dane White, Mayor and Joe Garcia, Councilmember 
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8. LAKE WOHLFORD DAM REPLACEMENT PROJECT: CONSULTING AGREEMENTS AND CONTRACTOR 
RETENTION RATE 
Request the City Council take the following actions: adopt Resolution No. 2024-15, authorizing the 
Mayor to execute a Consulting Agreement in the amount of $12,896,890 with GEI Consultants, Inc., for 
construction management services for the Lake Wohlford Dam Replacement Project (“Project”); and 
adopt Resolution No. 2024-16, authorizing the Mayor to execute a Consulting Agreement in the amount 
of $256,824 with Golden State Labor Compliance, LLC, for labor compliance monitoring services for the 
Project; and adopt Resolution No. 2024-17, approving the finding that the construction of the Project 
will be substantially complex and requires the contractor retention rate on the project to be set at 10%. 

Staff Recommendation:  Approval (Utilities Department: Angela Morrow, Interim Director of Utilities) 

Presenter: Angela Morrow, Interim Director of Utilities  

a) Resolution No. 2024-15 

b) Resolution No. 2024-16 

c) Resolution No. 2024-17 

FUTURE AGENDA 

9. FUTURE AGENDA 
The purpose of this item is to identify issues presently known to staff or which members of the City 
Council wish to place on an upcoming City Council agenda. Council comment on these future agenda 
items is limited by California Government Code Section 54954.2 to clarifying questions, brief 
announcements, or requests for factual information in connection with an item when it is discussed.  

Staff Recommendation: None (City Clerk's Office: Zack Beck) 

COUNCILMEMBERS SUBCOMMITTEE REPORTS AND OTHER REPORTS 

CITY MANAGER’S WEEKLY ACTIVITY REPORT 

The most current information from the City Manager regarding Economic Development, Capital Improvement 
Projects, Public Safety, and Community Development. This report is also available on the City’s website, 
www.escondido.org. 
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ORAL COMMUNICATIONS 

In addition to speaking during particular agenda items, the public may address the Council on any item which is 
not on the agenda provided the item is within the subject matter jurisdiction of the City Council.  State law 
prohibits the Council from discussing or taking action on such items, but the matter may be referred to the City 
Manager/staff or scheduled on a subsequent agenda. Speakers are limited to only one opportunity to address the 
Council under Oral Communications. 

ADJOURNMENT 

UPCOMING MEETING SCHEDULE 

Wednesday, March 06, 2024     4:00 & 5:00 PM     Closed Session, Regular Meeting, Council Chambers 
Wednesday, March 20, 2024     4:00 & 5:00 PM     Closed Session, Regular Meeting, Council Chambers 

SUCCESSOR AGENCY 

Members of the Escondido City Council also sit as the Successor Agency to the Community Development 
Commission, Escondido Joint Powers Financing Authority, and the Mobilehome Rent Review Board. 
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Consent Item No. 1  February 28, 2024 

 
 
 

 
 
 

 A F F I D A V I T S 
 

OF 
 

I T E M  
 

P O S T I N G – NONE 
 

 

 
 
 

9

Item1.



 

STAFF REPORT 

 

 

February 28, 2024 

File Number 0400-40 

SUBJECT 

APPROVAL OF WARRANT REGISTER (COUNCIL)  

DEPARTMENT 

Finance 

RECOMMENDATION 

Request approval for City Council and Housing Successor Agency warrant numbers:  

381220 – 381465 dated February 14, 2024 

Staff Recommendation:  Approval (Finance Department: Christina Holmes) 

ESSENTIAL SERVICE – Internal requirement per Municipal Code Section 10-49 

COUNCIL PRIORITY – 

FISCAL ANALYSIS 

The total amount of the warrants for the following periods are as follows:  

February 8, 2024 - February 14, 2024 is $2,928,524.06 

PREVIOUS ACTION – None 
 
BACKGROUND 
 
The Escondido Municipal Code Section 10-49 states that warrants or checks may be issued and paid prior 

to audit by the City Council, provided the warrants or checks are certified and approved by the Director 

of Finance as conforming to the current budget. These warrants or checks must then be ratified and 

approved by the City Council at the next regular Council meeting. 
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Consent Item No. 3  February 28, 2024 

 
 
 
 
 
 
 

A P P R O V A L 
 

O F 
 

M I N U T E S 
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STAFF REPORT 

 

February 28, 2024 

File Number 0740-30 

SUBJECT 
MEMORANDUM OF UNDERSTANDING BETWEEN THE CITY OF ESCONDIDO AND THE ESCONDIDO 
FIREFIGHTERS’ ASSOCIATION 

DEPARTMENT 

Human Resources Department 

RECOMMENDATION 
Request the City Council adopt Resolution No. 2024-22, approving a one-year Memorandum of 
Understanding (“MOU”) between the City of Escondido (“City”) and the Escondido Firefighters’ 
Association (“Association”), commencing January 1, 2024, through December 31, 2024. 

Staff Recommendation: Approval (Human Resources: Jessica Perpetua, Director of Human Resources) 

Presenter: Jessica Perpetua, Director of Human Resources 

a) Resolution No. 2024-22 

ESSENTIAL SERVICE – Yes, Internal requirement in support of Fire Services. 

COUNCIL PRIORITY – Improve Public Safety 

FISCAL ANALYSIS 

There is no fiscal impact to the General Fund.  The agreement provides a $2,000 stipend to eligible 
employees funded by the Premium Pay provision of the American Rescue Plan Act (“ARPA”).   

PREVIOUS ACTION 

On December 7, 2022, City Council voted to adopt the MOU between the Association and the City of 
Escondido, for a one-year term that expired on December 31, 2023. 

BACKGROUND 

The City Council provided policy and negotiating authority to the City Manager in closed session.  
Thereafter, both City staff and Association representatives met quickly and efficiently to reach terms of 
an agreement.  Both parties understand the importance of maintaining good labor relationships to serve 
the community.   
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The one-year MOU includes a $2,000 one-time stipend to eligible employees. To be eligible, an 

employee must be currently employed by the City and have worked for the City between March 2020, 

and April 10, 2023. The MOU also includes several administrative changes. 

Members of the Association voted in support of the terms and conditions of this agreement. Likewise, 
City staff recommends approval.   

RESOLUTIONS 

a. Resolution No. 2024-22 
b. Resolution No. 2024-22 – Exhibit “A” MOU between the City of Escondido and the 

Escondido Firefighters’ Association  
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 RESOLUTION NO. 2024-22 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
ESCONDIDO, CALIFORNIA, AUTHORIZING A ONE-YEAR 
MEMORANDUM OF UNDERSTANDING BETWEEN THE 
CITY OF ESCONDIDO AND THE ESCONDIDO 
FIREFIGHTERS’ ASSOCIATION  

 

 WHEREAS, on December 7, 2022, the Escondido City Council adopted Resolution No. 2022-185, 

to complete a Memorandum of Understanding between City of Escondido (“City”) and the Escondido 

Firefighters’ Association (“Association”) for the period of January 1, 2023 and December 31, 2023 

(“MOU”); and 

 WHEREAS, negotiating teams from the City and the Association have been duly appointed and 

have met and conferred in good faith to address matters affecting both parties including wages, hours, 

and other terms and conditions of employment; and   

 WHEREAS, the City and the Association agree the MOU promotes the continuation of the 

harmonious relationship between the City and the Association and at this time a one-year MOU is in the 

best interest of the City and the Association; and 

 WHEREAS, this City Council desires at this time and deems it to be in the best public interest to 

approve a one-year MOU. 

 NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Escondido, California, as 

follows: 

 1.   That the above recitations are true.  

 2.  That to implement the changes as provided in Resolution No. 2024-22 Exhibit “A”, and is 

incorporated herein. 
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 3.   That the City Council authorizes the City’s negotiating team to execute the one-year MOU 

with a new term from January 1, 2024, through December 31, 2024. 
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MEMORANDUM OF UNDERSTANDING 

BETWEEN REPRESENTATIVES OF THE 
ESCONDIDO FIREFIGHTERS’ ASSOCIATION 

& 
THE CITY OF ESCONDIDO 

JANUARY 1, 2024 – DECEMBER 31, 2024 

Approved by Escondido City Council 
on  

February 28, 2024 

Resolution No. 2024-22 

Exhibit "A" 

Page 1 of 51
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ARTICLE I 
Employer – Employee Relations 

1.0 General Provisions 

1.1 Ratification and Term 

a. This memorandum of understanding (hereinafter “MOU”), made and entered into, 
by and between the designated representative of the City of Escondido (a public agency 
as defined in Section 3501(c) of Chapter 10 of Division 4 of Title 1 of the Government 
Code of the State of California) (hereinafter referred to as the “City”), and the designated 
representative of the Escondido Firefighters’ Association (a recognized employee 
organization as defined by Section 3501(b) of Chapter 10 of Division 4 of Title 1 of the 
Government Code of the State of California) (herein referred to as the "Association"). 

b. It is the purpose of this Memorandum to promote and provide for harmonious 
relations, cooperation and understanding between the City and the employees covered 
by this Memorandum.  Except as specifically amended by this Memorandum, the City's 
Personnel Rules and Regulations remain in full force and effect. 

c. The City recognizes the Association, pursuant to the Employer-Employee 
Relations Resolution adopted by the City of Escondido on March 19, 1980, and amended 
in 2008 and 2013, and in accordance with the procedures therein was formally 
acknowledged as a recognized Employee Organization for the bargaining unit and 
comprised of the following classifications but excluding any part-time employees:  

 Safety Personnel: 
• Fire Captain 
• Fire Engineer 
• Firefighter/Paramedic 
• Firefighter 

 
Non-Safety Personnel: 
• Paramedic 
• Emergency Medical Technician 

 
d. This Memorandum constitutes a statement of the terms and conditions of 
employment, including salaries, benefits and hours of work commencing January 1, 2024 
through and inclusive of December 31, 2024.  Salary and benefit modifications are 
effective on the dates specified.  

e. This is the joint recommendation on salaries, benefits, and working conditions of 
the bargaining representatives of the City and the Association.  When ratified by the 
members of the Association and approved by the Escondido City Council, this document 
shall be the Memorandum between the City and the Association for the term set forth 
herein. 

1.2 – 1.7 Reserved 

Resolution No. 2024-22 
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1.8 Management Rights 

The rights of the City include, but are not limited to, the exclusive right to determine the 
mission of its constituent departments, commissions and boards; set standards of service; 
determine the procedures and standards of selection for employment and promotion; 
direct its employees, take disciplinary action for just cause; relieve its employees from 
duty because of lack of work or for other legitimate reasons; maintain the efficiency of 
governmental operations; determine the methods, means, and personnel by which 
government operations are to be conducted; determine the content of job classifications; 
take all necessary actions to carry out its mission in emergencies; and exercise complete 
control and discretion over its organization and the technology of performing its work.  
The exercise of such rights shall not preclude employees or their representatives from 
consulting with management representatives about the practical consequences that 
decisions on these matters may have on wages, hours and other terms and conditions of 
employment. 

1.9 Employee Rights 

Employees of the City shall have the right to form, join and participate in the activities of 
employee organizations of their own choosing for the purpose of representation on all 
matters of employer-employee relations, including but not limited to, wages, hours, and 
other terms and conditions of employment.  Employees of the City also shall have the 
right to refuse to join or participate in the activities of employee organizations.  (See 
Relyea v. Ventura Co. Fire (1992) 2 Cal. App. 4 875).  No employee shall be interfered 
with, intimidated, restrained, coerced, or discriminated against by the City or by any 
employee organization because of his/her exercise of these rights.  No employee shall 
be prohibited from exercising his/her right to resign from City employment at any time and 
nothing in this memorandum shall be construed as to abrogate that right.  In addition, 
employees of the City shall have the right to the redress of grievances and complaints as 
set forth herein. 

1.10 New Employee Orientation 

The City will comply with California Government Code sections 3555-3559 regarding 
Public Employee Communication. All new hires in a represented bargaining unit shall be 
informed by Human Resources, at the time of new hire orientation, that a union agreement 
is in effect for their classification. The employee shall be instructed how to access this 
MOU. The City and the Association recognize the City has an obligation to provide the 
Association at least 10 days’ advance notice of a new employee orientation. However, 
the Association will accept notice from the City by email within one working day of the 
start date of all new hires that fall within the bargaining unit. If the new hire chooses to 
meet with the Association, the City will provide thirty (30) minutes of release time for both 
the new hire and the Association Representative to complete an Association orientation. 
The release time for the Union orientation will be scheduled after the prescheduled time 
for the new employee orientation. The City’s Human Resources Department will 
coordinate the meeting for the Association orientation with the new hire’s department and 
Association Representative. Also, Human Resources will schedule the Association 

Resolution No. 2024-22 
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orientation at the end of the new hire orientation or no later than the first three (3) days 
from the new employee’s start date. 

1.11 Jurisdictional Disputes 

In the event of jurisdictional disputes between competing employee organizations or unit 
claims, the employees of all units shall continue working under the MOU in force at the 
time. 

1.12 – 1.16  Reserved 

1.17 Fair Labor Standards Act 

a. The parties agree and understand that, as a result of the United States Supreme 
Court's decision in Garcia v. San Antonio Transit District, 105 S. Ct. 1005 (1985), the City 
is required to compensate bargaining unit employees at the rate of time and one-half for 
overtime in accordance with the Fair Labor Standards Act (hereinafter "FLSA") and the 
Department of Labor (hereinafter "DOL") regulations, as set forth in 29 CFR Section 553, 
et seq.  The parties agree further that if the City's obligation to compensate bargaining 
unit employees for overtime hours in accordance with FLSA, the Garcia decision and the 
DOL regulations referenced therein, should change during the term of this Memorandum 
as a result of clarifications of existing regulations or due to the issuance of any further 
regulations by the DOL, by the enactment of any California or federal statute, or by any 
further decision of the United States Supreme Court, then the parties shall have the right 
to demand the subject of wages, hours, and overtime compensation be reopened for 
negotiations by and between the parties.  Such negotiations shall be conducted in a 
manner consistent with the duty to meet and confer in good faith. 

b. It is the intent of the parties that the amount of compensation and other benefits 
set forth in this Memorandum shall be the total amount agreed upon between the parties 
and to which the employees covered by this Memorandum, shall be entitled during the 
term of this Memorandum notwithstanding changes in or clarifications to laws pertaining 
to employee benefits that are a result of implementation of the FLSA.  The purpose of 
such negotiations will be to reach agreement regarding the changes to the provisions of 
the Memorandum pertaining to wages, hours, and overtime compensation which may be 
required to give effect to this mutual interest. 

c. It is further agreed that in compensating all eligible Safety employees for the 
premium portion of time worked in excess of fifty-three (53) hours, retroactive to April 15, 
1985, the FLSA 7(k) exemption and work period declaration shall also be retroactively 
effective as of April 15, 1985. 

d. Overtime for Non-Safety personnel shall be paid after 40 hours worked in a week. 

1.18 Reserved 

Resolution No. 2024-22 
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1. 19  Association Time  

a. Association Time Bank:  The City recognizes the challenge of the shift work 
schedule as it impacts the Association’s ability to undertake Association business.  Fire 
Department procedures for the function of the Association Time Bank are shown in AOM 
205.00.”  The Association and the City agree that the time bank will create no financial 
cost to the City, nor will the Association gain financially from the contributed time. 

b. Association Release Time:  Designated members of the FFA shall have paid 
release time for the following activities in the capacity of representing the FFA and/or its 
membership: 

1) Formally meeting and conferring with City representatives on matters within 
the scope of representation.  The City shall release five members of the FFA negotiating 
team one-half hour prior to the commencement of formal meet-and-confer sessions and 
permit them to continue preparation for the next session one-half hour following the 
conclusion of a formal meet-and-confer session.  Release time will also be provided for 
grievance or disciplinary representation as stated above.  Release time will include 
individuals designated by the FFA, and is based on receiving prior approval of the 
member’s supervisor. 

2) Testifying or appearing as the designated representative of the FFA in 
conferences, hearings, or other proceedings before the Public Employment Relations 
Board, or agent thereof, in matters relating to a charge filed by the employee organization 
against the City or by the City against the FFA. 

3) Testifying or appearing as the designated representative of the FFA in 
matters before the Personnel Board of Review. 

The Association must provide reasonable notice to the City for the time off. 

1.20 Reserved 

1.21 Grievance Procedures 

a. Grievance Procedure:  In the belief that the resolution of grievances is a 
constructive management action, a grievance procedure is hereby established.  Such a 
procedure will give regular employees assurance that the City recognizes their right to be 
heard and assist them in achieving job satisfaction.  The purpose of this procedure is to 
provide a just and equitable method for the resolution of grievances or complaints without 
prejudice, coercion or reprisal. 

b. Definitions: 

1) A complaint is defined as an allegation or charge against a party that an 
error or wrong has been committed, and is identified as a complaint when communicated 
to the supervisor or other appropriate designated representative. 
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2) The complaint procedure is defined as the orderly process by which a 
determination is made as to whether or not a wrong has been committed. 

3) A grievance is an expressed claim by an employee that the City has 
violated, misinterpreted or misapplied an obligation to the employee as such obligation to 
the employee is expressed and written in the City personnel ordinance, rules and 
regulations, and administrative directives, and is identified as a grievance when 
communicated to the supervisor or other appropriate designated representative. 

4) The grievance procedure is a process by which the validity of a grievance 
is determined. 

5) The term employee includes employees wherever applicable within this 
procedure. 

6) The term days when used in this procedure, shall mean calendar days. 

7) A representative is a person who, at the request of the employee or 
management, is invited to participate in grievance conferences. 

8) A general grievance is defined as an expressed written claim by the 
Association that the City has violated, misinterpreted, or misapplied a provision in the 
current Memorandum of Understanding which concerns items or procedures relating to 
the relationship between the City and the Association as a corporate body. 

9) The general grievance procedure is the process by which the validity of the 
grievance is determined. 

c. General Provisions: 

1) No retribution or prejudice shall be suffered by employees making use of 
the grievance or complaint procedures, provided, however, no act or behavior which 
would otherwise subject an employee to discipline shall exclude the employee from 
discipline simply on the basis that a complaint or grievance is filed pertaining to that act 
or behavior. 

2) The time limits established herein may be extended to a date certain by 
mutual agreement. 

3) If management, at any step of the procedure, fails to respond within the 
prescribed time limit specified, the employee may process their grievance or complaint at 
the next step. 

4) If the employee, at any step of the procedure, fails to appeal the decision 
on a grievance or complaint within the prescribed time limit specified, such decision shall 
be deemed accepted and shall not be subject to further appeal or consideration. 
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5) By mutual written agreement, a grievance may revert to a prior level for 
reconsideration. 

6) The employee shall be present at all steps of the grievance or complaint 
procedure. 

7) All communications, notices and papers required to be in writing shall be 
served personally or by United States Postal Service. 

8) Through the grievance process, employees shall be required to meet for 
informational/investigative meetings that are necessitated by a potential grievance; such 
meetings will be conducted by a management representative appointed by a Chief 
Officer. 

9) Subsequent to information gathering and fact-finding in a grievance 
process, employees will not be required to meet with a management representative 
regarding the specific grievance issue unless that management representative has full 
authority to resolve the grievance. 

10) The employee is assured the right to consult with their supervisor, the 
department head or their designee, or the Director of Administrative Services, without 
prejudice, concerning the matter, form, and/or procedure for filing a grievance. 

d. Representation Rights: 

1) The employee has the right to the assistance of a representative of their 
choice in the investigation, preparation and presentation of a grievance. 

a) Representation may occur at any stage of the grievance procedure; 
provided, however, that prior to calling for representation at step one of the procedure the 
employee shall discuss their grievance with the supervisor.  Upon conclusion of the 
discussion, the employee may request a continuation of the informal grievance process 
(step one), to a mutually agreeable time within five (5) days, to have the assistance of a 
representative. 

b) If the employee elects another employee as the representative, such 
representative shall not be released during working hours without the approval of their 
supervisor. 

c) The supervisor shall grant a reasonable amount of time off, provided 
such would not unreasonably interfere with or delay City work. 

2) Grievance conferences (between management and the employee) will 
normally be conducted during regular working hours at a mutually convenient time. 

3) The investigation of a grievance during working hours by employee and 
their representative, if any, shall be in accordance with the following: 
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a) Prior to entering any job site, the representative shall obtain the 
approval of the job site supervisor. 

b) There shall be no solicitation of grievances or employee organization 
membership. 

c) The investigation shall be conducted in a reasonable amount of time 
and expeditiously with due regard for the work requirements of the City. 

d) Where the investigation commences prior to the end of the regular 
workday and continues beyond the close of the regular workday, time spent after the 
close of the regular workday shall be the employee(s) own time. 

e) Entry will not be permitted if it would unreasonably interfere with or 
delay City work. 

f) All safety regulations relating to the presence or conduct of persons 
at the job site shall be complied with. 

4) The name of the representative of the employee or management shall be 
given to the other party not less than forty-eight (48) hours prior to any grievance 
conference. 

e. Complaint Procedure: 

Step One: 

1) The employee shall inform their supervisor of their complaint within ten (10) 
days after the employee knew, or in the exercise of reasonable diligence should have 
known, of the events giving rise to the complaint.  Failure to complete this procedure will 
bar further consideration of the complaint. 

2) The supervisor shall, within five (5) days after receipt of the complaint, have 
a discussion with the employee concerning the complaint. 

3) The supervisor shall, within five (5) days of the discussion, render a verbal 
decision to the employee. 

4) The City, as well as the employee, has the right to process a grievance or 
complaint to the next step in the grievance procedure. 

Step Two: 

1) Within five (5) days from receipt of the verbal decision from the supervisor, 
the employee, if he/she wishes to appeal the decision, shall notify the department head 
of their intent to appeal the decision.  Failure to complete this procedure will bar further 
consideration of the complaint. 
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2) The department head or their designated representative shall, within five (5) 
days of the notification as required above, have a discussion with the employee 
concerning the complaint. 

3) The department head or their designated representative shall, within five (5) 
days of the discussion, render a verbal decision to the employee. 

Step Three: 

1) Within five (5) days from the receipt of the verbal decision from the 
department head, the employee, if they wish to appeal the decision, shall notify the City 
Manager of their intent to appeal the decision.  Failure to complete this procedure will bar 
further consideration of the complaint. 

2) The City Manager or his/her designated representative shall, within five (5) 
days of notification as required above, have a discussion with the employee concerning 
the complaint. 

3) The City Manager or his/her designated representative shall, within five (5) 
days of the discussion render a verbal decision to the employee. 

Nothing in this section shall prohibit more expeditious handling of the complaint. 

f. Grievance Procedure: 

Step One - Informal Grievance: 

1) The employee shall inform their supervisor of their grievance within ten (10) 
days after the employee knew, or in the exercise of reasonable diligence should have 
known, of the events giving rise to the grievance.  Failure to complete this procedure will 
bar further consideration of the grievance. 

2) The supervisor shall, within five (5) days after receipt of the grievance, have 
a discussion with the employee concerning the grievance. 

3) The supervisor shall, within five (5) days of the discussion, render a verbal 
decision to the employee. 

4) The City, as well as the employee, has the right to process a grievance or 
complaint to the next step in the grievance procedure. 

Step Two - Formal Grievance: 

1) Within ten (10) days from the receipt of the verbal decision from the 
supervisor, the employee, if they wish to appeal the decision shall submit a formal written 
grievance to their supervisor.  The grievance shall be submitted on forms provided by the 
City's Personnel Office and in conformance with the procedure stated thereon.  Failure to 
complete this procedure will bar further consideration of the grievance. 
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2) The supervisor shall, within five (5) days of receipt of the grievance, 
schedule a grievance conference at a mutually agreed time.  A representative of the 
employee and/or management may attend this conference in accordance with Article 7.4 
of this procedure. 

3) The supervisor shall, within five (5) days of the grievance conference, 
render a written decision to the employee with a copy of the original grievance. 

4) The City, as well as the employee, has the right to process a grievance or 
complaint to the next step in the grievance procedure. 

Step Three - Appeal: 

1) Within five (5) days of receipt of the written decision of the supervisor, the 
employee, if they wish to appeal the decision, shall submit an appeal to the department 
head.  The appeal shall be submitted on forms provided by the City's Personnel Office 
and in conformance with the procedures stated thereon, and include the supervisor's 
response, if any.  Failure to complete this procedure will bar further consideration of the 
grievance. 

2) The department head or their designee shall, within five (5) days of the 
receipt of the appeal, schedule a grievance conference at a mutually agreeable time.  A 
representative of the employee and/or management may attend this conference in 
accordance with Article 7.4 of this procedure. 

3) The department head and/or their designee shall, within five (5) days of the 
grievance conference, render a written decision to the employee with a copy of the 
appeals documents. 

Step Four - Administrative Appeal: 

1) Within five (5) days from receipt of the written decision from the department 
head or their designee, the employee, if they wish to appeal the decision, shall submit an 
appeal to the City Manager.  The appeal shall be submitted on forms provided by the 
City's Personnel Office and in conformance with the procedures stated thereon and 
include the original grievance and management's responses, if any.  Failure to complete 
this procedure will bar further consideration of the grievance. 

2) The City Manager or his/her designee shall, within seven (7) days of receipt 
of the appeal, schedule a grievance conference at a mutually agreeable time.  A 
representative of the employee and/or management may attend this conference in 
accordance with Article 7.4 of this procedure. 

3) The City Manager or his/her designee shall, within seven (7) days of the 
grievance conference, render a written decision to the employee with a copy of all appeal 
documents. 
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4) The City Manager may, at his/her option, render a written decision based 
on the documents submitted for their review without the grievance conference within the 
time frame set forth above.  If they do so, the employer may discuss this decision with the 
City Manager at a mutually convenient time, provided they request such meeting within 
seven (7) days of receipt of the City Manager's decision. 

5) The decision of the City Manager shall be final, except where the grievance 
has resulted from a disciplinary action, in which case the employee may appeal their case 
to the Personnel Board of Review as set forth by the rules and regulations regarding 
discipline. 

Nothing in this section shall prohibit more expeditious handling of the grievance. 

g. Organizational Grievances: 

1) In order to provide an effective mechanism whereby disagreements 
between the Association and the City concerning items or procedures relating to the 
relationship between the City and the Association may be effectively resolved, the 
following general grievance procedure is hereby established. 

a) Where the Association has reason to believe that management is not 
correctly interpreting or applying a relevant provision of the current Memorandum of 
Understanding, the Association may file an organizational grievance by requesting in 
writing that a meeting be held with the authorized representatives of the City who have 
authority to make effective recommendations for the resolution of the matter.  Such written 
request shall set forth in detail the facts giving rise to the general grievance and shall set 
forth the proposed resolution sought.  Within fifteen (15) days of receipt of the general 
grievance, the City will schedule a meeting at a mutually agreeable time for the purpose 
of discussing and attempting to resolve the disagreements. 

b) Within fifteen (15) days of this meeting, management will submit its 
decision in writing to the Association. 

c) If the Association is not satisfied with the decision, they may submit 
a request for hearing before the City Council.  Such request for hearing must be submitted 
within fifteen (15) days of receipt of management's decision and shall include in detail the 
facts giving rise to the general grievance and all supporting documentation necessary for 
City Council consideration. 

d) Management shall calendar on the City Council agenda such request 
and supporting documentation within thirty (30) days. 

e) It shall be the option of the City Council to: 

• Refuse to hear the appeal, or make a decision on the 
documentation submitted; or, 

• Hold a hearing after which they shall make a decision. 
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f) The decision of the City Council shall be final. 

h. Grievance Documents: 

No documents relating to the grievance process shall be filed in the employee's personnel 
file.  However, this shall not apply to any document setting forth a disciplinary action which 
is not challenged or is sustained after an appeal. 

1.22 – 1.23  Reserved 

1.24 Americans With Disabilities Act (ADA) 

a. Because the Americans with Disabilities Act (hereinafter "ADA") requires 
accommodations for individuals protected under the Act, and because these 
accommodations must be determined on an individual case-by-case basis, the parties 
agree that the provisions of this agreement may be disregarded in order for the City to 
avoid discrimination relative to hiring, promotions, granting permanency, transfer, layoff, 
reassignment, termination, rehire, rates of pay, job and duty classification, seniority, 
leave, fringe benefits, training opportunities, hours of work or other terms and privileges 
of employment. 

b. The Bargaining Unit recognizes that the City has the legal obligation to meet with 
the individual employee to be accommodated before any adjustment is made in working 
conditions.  The employee's Bargaining Unit will be notified of these proposed 
accommodations prior to implementation by the City. 

c. Any accommodation provided to an individual protected by the ADA shall not 
establish a past practice, nor shall it be cited or used as evidence of a past practice in the 
Grievance/Arbitration procedure. 

d. Prior to disregarding any provisions of this agreement in order to undertake 
required accommodations for an individual protected by the Act, the City will provide the 
Bargaining Unit with written notice of its intent to disregard the provision, and if requested 
will allow the Bargaining Unit the opportunity to discuss options to disregarding the 
agreement. 

1.25 – 1.26  Reserved 

1.27 Other Terms 

Bargaining Unit employees are also covered by the City of Escondido Personnel Rules 
and Regulations to the extent that said Rules and Regulations are not inconsistent with 
the terms of this Memorandum.  In case of inconsistency between the terms of this 
Memorandum and the City's Personnel Rules and Regulations, the terms of this 
Memorandum shall prevail. 
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ARTICLE II 
Terms and Conditions of Employment 

2.1 Attendance 

a. Employees shall, except as these rules provide to the contrary, work at least forty 
(40) hours per week.  An employee whose duties require an irregular work schedule shall 
work according to a schedule recommended by their supervisor and/or Department Head 
and approved by the City Manager. 

b. All employees shall be on duty at the times required by these rules with respect to 
hours, days of work and leave.  However, an employee who is absent without leave and 
who fails to return to duty within twenty-four (24) hours after receiving written notice to do 
so, shall be deemed to have resigned from their position.  Such employee automatically 
waives all rights under the Municipal Code and these rules. 

2.2  Work Schedule 

Shift Schedules: 

a. In accord with the United States Department of Labor Regulations relative to the 
Federal Fair Labor Standards Act (FLSA), the City declares that its Safety fire service 
employees are qualified and shall be compensated pursuant to a 7(k) exemption and 
further the work period is designated as follows: 

1) The "work period" shall be twenty-four (24) days in length; and 

2) The "work schedule" is to be based on a fifty-six (56) hour average 
workweek. 

2.3  Workweek 

a. It is agreed that the fifty-six (56) hour average workweek for employees shall not 
be affected by time off (i.e., sick leave, vacation, disciplinary action, workers' 
compensation leave, or any other time not actually worked) in calculating premium, 
overtime, and pay for regular hours or for constant staffing hours. 

b. Non-Safety Paramedics and Emergency Medical Technicians work twenty-four 
(24) hour shifts.  The work schedule is based on a fifty-six (56) hour average work week, 
and employees are subject to overtime for hours in excess of 40 hours worked in any 
work week.  No Compensatory Time-Off. 

2.4  Constant Staffing 

Constant staffing refers to a system of maintaining a fixed number of personnel on duty 
at all times which requires calling in off-duty employees to fill any vacancies. 
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Staffing and decisions regarding hiring and promotions remain the sole responsibility of 
the City.  Opportunities for overtime assignment through the Constant Staffing Plan will 
remain for employees. 

2.5 – 2.6  Reserved 

2.7  Overtime 

a. All emergency callback overtime of an unscheduled nature will be compensated at 
the rate of time and one-half based on the hourly rate of pay for the position with two (2) 
hour minimum.  Overtime in excess of two (2) hours shall be computed to the nearest 
one-half (1/2) hour. 

b. All extended shift overtime for employees will be compensated at the rate of time 
and one-half based on the hourly rate of pay for the position at a minimum of one-half 
(1/2) hour.  Overtime in excess of one-half (1/2) hour shall be computed to the nearest 
one-half (1/2) hour. 

2.8  Compensatory Time-Off 

a. At the Safety employee’s option, overtime earned may be compensated by time 
off at the rate of time and one-half the hours worked.  Paramedics and Emergency 
Medical Technicians may not receive Compensatory Time Off. 

b. The use of Compensatory Time for time off is subject to the same limitations as 
non-annual vacation, i.e. non-mandatory filling and shall not be taken in increments of 
less than 1 hour. 

c. Employees filling/working a position created by the use of compensatory time off 
must take pay for that work period and shall not place the hours into the compensatory 
time bank. 

d. The Compensatory Time balance shall not exceed 80 hours; when the maximum 
accrual balance is reached, cash payment for overtime will be automatic. 

e. The entire Compensatory Time balance will be paid off in the last pay date in April 
each year.  Employees with over twenty-five years of service with the City of Escondido 
Fire Department are not required to receive pay off of accrued Compensatory time. 

2.9 – 2.10  Reserved 

2.11 Probationary Period 

The probationary period for the entry level position for safety and non-safety shall be 
twelve (12) months; provided, however, at the discretion of the City Manager, this 
probationary period may be extended for up to an additional six (6) months.  Such 
extension shall be set forth in writing prior to the expiration of the 12-month probationary 
period, a copy of these extension notices shall be provided to the employee and Director 
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of Human Resources no later than five (5) days prior to the date of expiration of the 
probationary period. 

2.12 Reserved 

2.13 Employee Helmet Purchase & Maintenance Option   

a. The City / Fire Department, as stated in AOM 120.00, Escondido Fire Department 
Protective Clothing and Equipment. “The Escondido Fire Department shall provide each 
employee with appropriate clothing and protective equipment to provide protection from 
the hazards of the work environment to which the employee may be exposed. Such 
protective clothing and equipment shall be suitable for the tasks that the employee is 
expected to perform.” 

b.  Association members may choose to purchase, at their own expense, a NFPA 
1971 compliant leather structural firefighting helmet. An Association member who 
purchases their own leather helmet must purchase a Phenix TL2 or Cairns N5A/N6A. 

c.  Association members who choose to purchase a personal leather helmet assume 
sole liability for the maintenance and repair of their personal helmet. Association 
members assume the risk of any damage to their personal leather helmet and understand 
the City has no liability for any loss, damage, or destruction sustained to a personal 
leather helmet. 

d.  Association members who choose to purchase one of two leather helmet options 
must also adhere to the Escondido Fire Department standards outlined in AOM 120.00 
as it relates to uniform appearance. 

2.14 Safety Equipment 

a. In addition to the uniform allowance provided herein, the City agrees to provide all 
safety equipment required by the City, as outlined in the Fire Department’s Administrative 
Operation Manual (AOM) 120.01. 

b. The City and the Association agree to the implementation of policy language 
regarding safety glasses for employees requiring corrective eye protection. 

2.15 Reserved 

2.16  Disciplinary Procedures 

a. It is agreed that the City and the Association will meet and confer on disciplinary 
procedures for Safety and Non-Safety Personnel.  Paramedics and Emergency Medical 
Technicians are not subject to the Firefighters Procedural Bill of Rights Act or these 
procedures.  This article shall not limit the rights of the City Council.  

b. Notwithstanding our commitment to meet and confer on disciplinary procedures, it 
is agreed that the Association will support a decision by the City Council to exclude itself 
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from the disciplinary review process or add to the present review process the option of 
declining to hear an appeal.  

c. The following shall be subject to meet and confer during a re-opener.  The adoption 
of Assembly Bill 220 and Government Code Section 3250 et. seq. effective January 1, 
2008, mandates modification to applicable City ordinances in order to result in compliance 
with Government Code Section 3254.5 in particular. Therefore, and subject to 
implementation of these disciplinary-related MOU provisions pursuant to appropriate 
Council action, the parties agree as follows: 

1) DISCIPLINARY SANCTIONS NOT INVOLVING DISCHARGE, DEMOTION 
OR SUSPENSION FOR MORE THAN FIVE (5) SHIFTS/DAYS, AND/OR REDUCTION 
IN PAY CAUSED BY LOSS OF ASSIGNMENT, SPECIALTY PAY. 

a) Pursuant to Government Code Section 11445.20, the City shall use 
an informal hearing procedure in those situations where a disciplinary sanction against 
an employee does not involve discharge, demotion, suspension for more than five (5) 
shifts/days and/or in reduction in pay caused by loss of assignment/specialty pay.  Section 
11445.20 is specifically incorporated into Sections 11500 et. seq. (see Section 11501(c) 
above.) 

b) Accordingly, Sections 11400 et. seq. is incorporated into this MOU, 
with specific reference being made to Section 11445.40, which provides the basis for an 
informal hearing in matters subject to Sections 11400 et. seq. 

c) In an informal hearing, the Fire Chief or designee shall be the 
presiding officer.  The Fire Chief or designee shall conduct the informal hearing in accord 
with the procedural guidelines set forth in Sections 11445.40-11445.60.  The 
determination of the Fire Chief shall be final and binding. 

2) DISCIPLINARY SANCTIONS INVOLVING DISCHARGE, DEMOTION OR 
SUSPENSION FOR MORE THAN FIVE (5) SHIFTS/DAYS, OR A REDUCTION IN PAY 
NOT CAUSED BY LOSS OF ASSIGNMENT/SPECIALTY PAY. 

a) In those instances, where the procedures in Sections 11400 et. seq. 
is inapplicable to an administrative appeal; the administrative appeal shall be conducted 
in procedural compliance with Sections 11500 et. seq.  Pursuant to Section 11512, the 
City has determined that in those instances that shall be presided over by an 
administrative law judge, with the administrative law judge (“ALJ”) presiding at the hearing 
pursuant to Section 11512(b) 

b) Appeals shall be in writing, signed by the employee, and filed with 
the Director of Human Resources within 10 working days from receipt of final action.  The 
hearing shall be held within 30 calendar days after receipt of the appeal letter.  The 
appealing employee may appear personally and represent himself/herself or be 
represented by another of the employee’s choosing. 
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c) During the examination of witnesses, all other witnesses, except the 
parties, shall be excluded from the hearing, unless the Administrative Law Judge, in its 
discretion and for good cause, otherwise directs. 

d) No photography, still or motion, or voice recordings shall be taken 
during the hearing. 

e) The ALJ, prior to or during a hearing, may grant a continuance for 
any reason deemed to be important to the manager or designee in reaching a fair and 
proper decision. 

f) The ALJ shall give all parties to the action a reasonable opportunity 
to be heard on relevant issues.  The Fire department’s representative shall first present 
an opening statement and oral and/or documentary evidence in support of the 
department's position.  The affected employee may present oral or documentary evidence 
and may cross-examine any witness called by the department.  The employee or their 
representative may make an opening statement on the employee's behalf.  The 
department's representative may cross-examine any witness called by the employee.  
Both the department and the employee may present rebuttal evidence.  The department 
may then make a closing statement, followed by the employee's closing statement. 

g) The ALJ or designee shall not be bound by technical rules of 
evidence. 

3. FINDINGS AND DECISIONS.  The ALJ shall, within 30 calendar days after 
the conclusion of the hearing, render a decision to be prepared in writing.  The ALJ shall 
determine whether the action of the Fire Chief is supported by the evidence. The decision 
of the ALJ shall be subject to City Council review.   

2.17 Cellular Phone Callback Program 

a. The Cellular Phone Callback Program establishes a procedure for recalling off-
duty employees back to quarters.  When directed by the Fire Chief to implement the 
procedure, Association members participating in the Callback Program will be 
compensated one hundred dollars ($100.00) per shift.  Any callback to duty will result in 
time and one-half overtime compensation. Association members responding as 
participants in this callback procedure will be eligible for two (2) hour minimum callback if 
called to duty. 

b. The City agrees to waive the Association's responsibility for maintaining an off-
duty/available personnel list. 

c. The City reserves the right to utilize the Cellular Phone Callback Program on an 
as needed basis. 

2.18 Reserved 
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2.19 Peoplesoft Transition  

a. The City intends to replace its legacy payroll system during the term of this MOU 
in order to comply with federal and state legal obligations. 

b. The City and Association recognize that many aspects of current payroll practice 
and procedures will be updated as the City attempts to simplify payroll practices to ensure 
compliance with federal and state laws and this MOU. As the transition occurs, the City 
will make every effort to ensure that potential changes to any payroll procedures will not 
have a negative impact on employee compensation, and the City reserves the right to 
make de minimis increases in compensation provided in this MOU as appropriate to 
ensure the smooth and efficient transition to a modern payroll system. 

c. A workweek may begin on any day of the week and at any hour of the day 
established by the City. Generally, for purposes of minimum wage and overtime 
calculations, each workweek stands alone. As the City transitions away from Peoplesoft, 
the City will strive to acquire a payroll system capable of this task.  

d. The City will implement any agreed upon changes into our current system as we 
have always done, but will minimize any changes to internal process or procedures until 
implementation of a new payroll system. During the design and implementation of a new 
payroll system, the City will strive to follow the same payroll procedures for the same 
types of pay across bargaining units. For example, although bilingual pay amounts will 
likely vary across bargaining units, the processes and procedures to calculate bilingual 
pay should be the same. Bilingual pay is pensionable compensation, taxable, included in 
the MOU rate of pay, and included overtime compensation. If a change in compensation 
occurs as a result of the implementation of a new payroll system. The City will meet and 
confer to discuss options to maintain compensation at an appropriate level. 

e. The City will offer to meet and confer whenever the City learns that implementation 
of a new payroll system may impact the terms and conditions of employment. 

f. The City Manager is authorized to make administrative pay adjustments to ensure 
the pay authorized by this MOU does not decrease as a result of any change in payroll 
processes or procedures that result from the preparation or implementation of Workday.   

g. In support to the City’s efforts to procure a replacement to its current payroll, 
finance, and benefits management software, PeopleSoft, and to align its labor relations 
regulations, personnel rules and memorandums of understanding, the City may, by giving 
seven (7) calendar days’ notice, shall have the right to reopen this MOU to negotiate and 
terms and conditions of employment. 

2.20 Station Habitation 

It is the City's intent to respect each Station as the employees' home and we are 
committed to provide proper repairs and, at a minimum, adequate, sanitary cooking and 
security conditions. 
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2.21 Strike Team Operations 

While assigned to a California Fire Assistance Agreement (CFAA), Master Mutual Aid 
(MMA), or Incident Management Team (IMT) deployment on an out-of-area fire, 
Escondido Fire Department Personnel will be housed in appropriate climate-controlled 
facilities, which may include hotel rooms when reasonably available. 
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ARTICLE III 
Benefits 

3.1 Retirement Plan 

a. All Employees are covered by the State of California Public Employees' Retirement 
System (CalPERS) program pursuant to an existing contract, as amended, between the 
City of Escondido and CalPERS. Employees of Public Agency in the following classes 
shall become members of said Retirement System except such in each such class as are 
excluded by law or this agreement. 

b. After passage of the California Public Employees’ Pension Reform Act of 2013 
(PEPRA), and subsequent implementation regulations, CalPERS provides separate 
benefits, rules and regulations for “Classic” and “New Members.” Classic members are 
those members who entered into membership with a retirement system on or before 
December 31, 2012, and who do not meet the definition of “new” member in Section 
7522.04(f). A new member means any of the following: 

1) An individual who becomes a member of any public retirement system for 
the first time on or after January 1, 2013, and who was not a member of any other public 
retirement system prior to that date; 

2) An individual who becomes a member of a public retirement system for the 
first time on or after January 1, 2013, and who was a member of another public retirement 
system prior to that date, but who was not subject to reciprocity under subdivision (c) of 
Govt. Code section 7522.02; 

3) An individual who was an active member in a retirement system and who, 
after a break in service of more than six months, returned to active membership in that 
system with a new employer.  

c. The City provides two tiers of retirement benefits for Classic members and a third 
tier for New Members. 

d. The City no longer pays or reports the value of Employer Paid Member 
Contributions (EPMC) for any employee. 

e. To the extent permitted by CalPERS and Internal Revenue Service regulations, 
the City shall make the employee deductions pre-tax contributions. 

f. “Normal retirement age” shall mean age 50 (Classic) and age 57 (New Members) 
for local safety members and age 60 for (Classic) and age 62 (New Members) for local 
miscellaneous members. 

g.  If the City hire any Paramedics or Emergency Medical Technicians who would 
qualify for Tier I or Tier II CalPERS benefits, then they would receive those benefits in 
accordance with state public employee retirement law and the City contract with 
CalPERS. 
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3.2 CalPERS Contracted Benefits for All 

a. The City has contracted with CalPERS for the following benefits for all Employees 
(Sections refer to the Cal. Govt. Code): 

1) Section 21574 Fourth Level of 1959 Survivors' Benefit. 

2) Reserved. 

3) Section 20965 (Credit for Unused Sick Leave). 

4) Section 21024 Military Service Credit as Public Service 

5) Section 21548 (Pre-Retirement Option 2W Death Benefit). 

3.2.1 Additional CalPERS Contracted Benefits for All Local Safety Members  

a. The City has contracted with CalPERS for the following benefits for local safety 
members: 

1) Cal. Govt. Code Sections 21624 and 21626 (Post Retirement Survivor 
Allowance). 

3.3  Specific CalPERS Contracted Benefits for Fire Classic Member – Tier I (3% 
@ 50) 

a. In addition to the standard benefits listed in Section 3.2, Classic Member 
Employees shall receive the following retirement benefits in accordance with California 
Public Employees’ Retirement law (Cal. Govt Code Section 20000 et seq.) and the City 
of Escondido’s contract with CalPERS: 

1) 3% at Age 50 Benefit Formula 

2) Classic Members in Tier I shall contribute 12% (9% of member 
contribution and 3% as an additional contribution of the City’s cost share) of their 
CalPERS reported contributions to their CalPERS retirement plan in accordance with Cal. 
Govt. Code Section 20516. The contributions will be on a pre-tax basis.   

3) Cal. Govt. Code Section 20042 benefit, One-Year Final Compensation, 
benefit. 

3.4 Specific CalPERS Contracted Benefits for Fire Classic Member – Tier II (2% 
@ 50) 

a. Effective December 23, 2012, the City implemented a second-tier retirement for 
newly hired Employees who meet the definition of Classic Members under the Public 
Employee Pension Reform Act (PEPRA).  The following benefits apply: 
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1) The City will provide 2% at age 50 retirement benefit formula, Cal. Govt. 
Code section 21362.  

2) Cost Sharing: Fire Classic Members with Tier II benefits shall contribute 
12% (9% of member contribution and 3% as an additional contribution of the City’s 
cost share) of their CalPERS reported contributions to their CalPERS retirement plan in 
accordance with Cal. Govt. Code Section 20516. The contributions will be on a pre-tax 
basis.  

3) Final compensation used to calculate the retirement benefit shall be based 
on average compensation earnable by a member during any consecutive 36-month 
period of employment and in accordance with Cal. Govt. Code Section 20037.   

3.5 Specific CalPERS Contracted Benefits for Fire New Member (PEPRA) – 
Tier III (2.7% @ 57) 

a. Effective January 1, 2013, and in accordance with the Public Employees’ Pension 
Reform Act (PEPRA), the City implemented a new benefit formula and contribution 
requirements for employees hired on or after January 1, 2013, and who meet the definition 
of a New Member under PEPRA.  The following benefits apply:  

1) The City will provide the CalPERS 2.7% at age 57 retirement benefit 
program.  

2) : Fire New Members with Tier III benefits shall contribute fifty percent of the 
total normal cost rate, currently 14%, of their CalPERS reported contributions to their 
CalPERS retirement plan. The contributions will be on a pre-tax basis.   

3) Final compensation used to calculate the retirement benefit shall be based 
on average compensation earnable by a member during any consecutive 36-month 
period of employment and in accordance with Cal. Govt. Code Section 20037.   

3.5.1 Specific CalPERS Contracted Benefits for local miscellaneous (Non-safety 
Personnel) New Member – Tier III (2% @ 62) 

a. Effective January 1, 2013, and in accordance with the Public Employees’ Pension 
Reform Act (PEPRA), the City implemented a new benefit formula and contribution 
requirements for employees hired on or after January 1, 2013, and who meet the definition 
of a New Member under PEPRA.  The following benefits apply:  

1) The City will provide the CalPERS 2% at age 62 retirement benefit program.  

2)  Employee Contribution Rate: New Members with Tier III benefits shall 
contribute fifty percent of their total normal cost rate, currently 7.75%, of their CalPERS 
reported contributions to their CalPERS retirement plan. The contributions will be on a 
pre-tax basis.   
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3) Final compensation used to calculate the retirement benefit shall be based 
on average compensation earnable by a member during any consecutive 36-month 
period of employment and in accordance with Cal. Govt. Code Section 20037. 

4) All other provisions in accordance with AB 340 shall apply. 

3.6 – 3.7  Reserved 

3.8  Vacation 

a. Each eligible employee shall accumulate annual vacation prorated from the date 
of hire at the rate set forth as follows: 

The first 5 years of service inclusive = 4.62 hours a pay period for 26 pay 
periods.  (5.00 shifts) 

6-10 years of service inclusive = 6.46 hours a pay period for 26 pay 
periods.  (7.00 shifts) 

11-15 years of service inclusive = 8.31 hours a pay period for 26 pay 
periods.  (9.00 shifts) 

16+ years of service inclusive = 10.15 hours a pay period for 26 pay 
periods.  (11.00 shifts) 

For Fire Safety Personnel Only: 

The beginning of the 21st year & over= 

 

12.00 hours a pay period for 26 pay 
periods (13.00 shifts) 

b. The City will maintain current vacation and sick leave accrual rates, provided 
above, until implementation of Workday. Upon Workday implementation employees shall 
accrue vacation leave as follows:  

Years of Service Annual Accrual Rate 

First 5 years of service  120 hours (5.00 shifts) 

5 to 10 years of service 168 hours (7.00 shifts) 

10 to 15 years of service 216 hours (9.00 shifts) 

15 plus years of service 264 hours (11.00 shifts) 

Fire Safety after 20 years of service 312 hours (13.00 shifts) 

c. Vacation Periods:  Employees may use vacation hours that have been accrued 
and reflected on their pay statements with approval from their supervisor.  Vacation may 
never be used in units of one (1) hour for all employees. 
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d. Employees will continue to receive four (4) hours of float holiday pay until the four 
(4) hours are added to the vacation accrual upon Workday implementation. 

3.9 Maximum Vacation Leave Accrual 

a. An Employee may not accrue more than leave eligible to earn in thirty months 
(annual accrual rate x 2.5 = maximum leave accrued). When an Association member 
reaches the maximum leave accrued, vacation leave accrual shall cease until the 
employees leave balance falls below the maximum allowed to be accrued.  

Years of Service Maximum Accrual 

First 5 years of service 300 hours  

5 to 10 years of service 420 hours  

10 to 15 years of service 540 hours  

15 plus years of service 660 hours  

Fire Safety after 20 years of service 780 hours 

b. No legal holiday that falls during the employee’s vacation may be charged against 
the employee as vacation, and the leave shall be extended accordingly. 

c. Employees who terminate shall be paid in a lump sum for all allowable accrued 
vacation leave earned prior to the effective date of termination. 

d. Allowable, accrued terminal vacation pay shall be computed on a prorated basis, 
taking into account the number of hours worked in the last pay period of employment. 

e. Vacation Buy-Back:  Towards a goal of reducing overtime costs, employees have 
the option to sell the equivalent of one-year's earned vacation accrual back to the City 
during the month of April each year at straight-time value.  Payment will be made on the 
last paycheck in April.  The employee shall retain a minimum of one-half year's vacation 
accrual on the books at the time of the sale. 

3.10 Reserved 

3.11 Sick Leave 

a. Sick Leave – Personal Use:  Sick leave with pay shall be granted to all 
probationary, regular part-time, and regular employees within the personnel system.  Sick 
leave shall not be considered as a right which an employee may use at their discretion, 
but shall be allowed only in case of necessity and actual personal sickness or disability. 

 1) In order to receive compensation while absent on sick leave, the employee 
shall notify their immediate superior or the designated Fire Department point of contact 
prior to the time set for beginning their daily duties, or as may be specified by the Fire 
Chief.    
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 2) In the event that an employee has applied for sick leave use for two (2) or 
more consecutive scheduled shifts, the City may require a physician's certification 
validating an employee’s time away from work and/or any limitations.  The Fire Chief may, 
however, require such certification or evidence the City deems necessary regarding sick 
leave use at any time. In no case shall the City require a physician’s certification as 
stipulated under the Kin Care Leave Law. 

3) "Evidence" as used in the prior sentence includes, but is not limited to: 

a) A prognosis from the treating physician as to the expected conva-
lescent period, if any; 

b) Specific physical restrictions, if any, which bear on the employee's 
ability to perform his/her usual and customary duties or modified work assignments; 

c) A second opinion on the employee's condition from a physician or 
physicians of the City's choice (and at City expense) based on independent medical 
evaluation(s) and/or review of the employee's physician's report. 

b. Sick Leave – Accrual Rate:  Sick leave shall be earned prorated from the date of 
hire at a proportionate accrual rate for each calendar month of service and is earned also 
while on sick leave.  This accrual rate is based on the proportion that the typical 
firefighter's workweek bears to the standard 40-hour workweek.  Unused sick leave shall 
be accumulated indefinitely.  Sick leave accrual rates shall be as follows: 

1) Fire Safety and Non-Safety Personnel: 5.54 hours per pay period for 26 pay 
periods (6.00 shifts) 

2) Upon implementation of Workday, the annual sick leave accrual rate will be 
144 hours per year (6 shifts) 

(Note:  The City will abide by, and in no case provide less sick leave than which is set 
forth in AB 1522, Healthy Workplace, Healthy Families Act (California Paid Sick Leave 
Act).  

c. Sick Leave – Termination:  Employees who terminate for any reason, including 
retirement, shall not receive cash payment for accrued sick leave.  All eligibility for sick 
leave with pay shall be cancelled upon separation of the employee from the City service, 
provided that if such separation is by layoff, this accumulated eligibility may be restored 
to the employee in whole or in part by the City Manager upon reemployment. 

d. Sick Leave – During Authorized Vacation:  Employees who are on authorized 
vacation and become ill, or otherwise disabled through accident, not as a result of vicious 
habits or intemperance, may charge such sickness or disablement to credited sick leave, 
provided a doctor's certificate is presented to the Director of Administrative Services, 
indicating the total number of days to be so charged. 
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e.  Sick Leave Conversion:  Sick leave accrual may be convertible on the basis that 
any unused sick leave in any given year may be converted to vacation on a ratio of two 
(2) sick hours for one (1) vacation hour.  Vacation converted from sick leave shall be 
subject to the same maximum accrual limitations as regular vacation accrual. 

3.12  Family Leave 

a. Effective January 1, 2016, the Kin Care Leave Law (Labor Code Section 233) was 
modified per SB 579.  Per the Kin Care Leave Law and the City of Escondido, employees 
may now use up to one year of their sick leave accruals each calendar year for the 
following purposes:  

• The diagnosis, care, or treatment of an existing health condition of, or 
preventative care for, the employee’s family member.  

• The diagnosis, care, or treatment of an existing health condition of, or 
preventative care for, the employee.  

• An employee who is a victim of domestic violence, sexual assault, or stalking.  

b. Consistent with Federal and/or State Law, the City will provide Domestic Partner 
benefits. 

3.13  Child-Related Activities Leave 

Employees can take up to 40 hours per calendar year (up to 8 hours per month) for child-
related activities per Labor Code Section 230.8.  Employees must use their available 
vacation, compensatory time, or holiday leave accruals and provide reasonable notice to 
their supervisor for the need of such leave.  

3.14  Bereavement Leave 

Employees may use up to one year of their sick leave accruals each calendar year for 
situations when an employee’s presence is required elsewhere due to bereavement for 
members of the employee’s immediate family or individuals whose relationship to the 
employee is that of a dependent or near dependent, member of the immediate household, 
domestic partner, or a person who is of significance to the employee.  Exceptions to 
exceed the authorized hours for family leave or bereavement are subject to consideration 
by the City Manager on a case-by-case basis.  In no event shall an employee be granted 
sick leave time to oversee children who are not ill (baby-sitting).  In no case will the City 
provide less family leave than that which is set forth in State and Federal law (Note:  
Language is currently under Rule 21, Section 6 of the Personnel Rules and Regulations) 

3.15  Military Leave 

a. Every employee ordered to take military leave who would have been required to 
work for and be paid by the City at the same time military leave is ordered shall receive 

Resolution No. 2024-22 

Exhibit "A" 

Page 29 of 51

45

Item5.



26 

their salary or compensation as an employee of the City in accordance with the provisions 
of State or Federal law. 

b. Upon verification of military orders, employees who are members of the military 
reserve or National Guard who have been called to active duty during national security, 
after the standard Military Leave Policy, shall receive the difference between the amount 
the employee would have received from their regular City gross biweekly wage (not 
including overtime) and the amount the employee receives from the military.  Health 
benefits will be continued for the employee and family.  An employee would continue to 
pay their respective portion of the benefit programs (including any premiums for family 
coverage,) unless benefits are waived. 

3.16  Military/Family Medical Leave Act  

Military/FMLA leave shall be granted in accordance with the provisions of State or Federal 
law.  All employees entitled to Military/FMLA Leave shall give the City Manager an 
opportunity within the limits of Military Regulations to determine when such leave shall be 
taken. 

3.17  Jury And Witness Leave  

a. Jury Duty:  An employee who is called or required to serve as a trial juror shall be 
entitled to absent themselves from their duties with the City during the period of such 
service or while necessarily being present in court as a result of such call.  Under such 
circumstances the employee shall be paid their full salary and any payment received by 
them from the court for such duty.  Employees shall provide the Personnel Office with a 
copy of the call to jury duty, and other documentary evidence of service as required by 
the City. 

b. Witness Leave:  Any employee who is called or required to serve as a witness shall 
be entitled to absent themselves from their duties with the City during the period of such 
service or while necessarily being present in court as a result of proper subpoena.  Under 
such circumstances, the employee shall be paid the difference between their full salary 
and any payment received by them, except travel and subsistence pay, for such duty.  If 
the court appearance is not related to an employee’s work duties, i.e. a civil witness or a 
litigant or a criminal defendant, the employee may use accrued leave to be compensated 
for the time off work.   Employees shall provide the Personnel Office with a copy of the 
legal subpoena and other documentary evidence of service as required by the City. 

3.18 Leaves of Absence  

a. Time Off Without Pay:  Association members in good standing may, with 
supervisory permission and five days’ prior notice, take time off without pay without having 
to exhaust vacation leave balances.  No employee shall exceed two shifts without pay 
within a calendar month. 

b. Leave of Absence Without Pay:  The City Manager may grant an employee leave 
of absence without pay, seniority, or benefit accruals not to exceed six (6) months.  For 
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special education purposes, however, the City Manager may grant leaves of absence not 
to exceed one (1) year, without pay, provided such study is related to City employment.   
 

1) When such special educational leave of absence is granted, the employee 
must agree in writing that they will return to regular, full-time employment with the City for 
a minimum of one (1) year.  No such leave shall be granted except upon written request 
of the employee, setting forth the reason for the request, and the approval will be in 
writing.  Upon expiration of a regularly approved leave or within a reasonable period of 
time after notice to return to duty, the employee shall be reinstated in the position held at 
the time leave was granted.  Failure on the part of an employee on leave to report 
promptly at its expiration, or within a reasonable time after notice to return to duty shall 
be cause for discharge. 

 2) When an employee is in a leave of absence without pay status, their revised 
hire date or date of promotion for purposes of merit increases, sick leave and vacation 
credit, will be the number of calendar days absent added to their former hire or promotion 
date, whenever such leave exceeds ten (10) regularly scheduled consecutive shifts.  An 
employee with a nonindustrial illness or injury may opt to request Leave of Absence 
without pay if collecting long term disability as an alternative, prior to exhausting their 
entire sick leave balance.  In the event of Leave of Absence due to nonindustrial injury or 
illness, after all sick leave is exhausted, utilization of accrued vacation shall be at the 
option of the employee. 

 3) After twelve (12) weeks of absence due to illness or injury, and while on 
LOA, an employee may use sick leave balances in one-hour increments to provide 
payment for City insurance premiums. 

3.19  Maternity/Paternity Family Medical Leave Act/California Family Rights Act 
Leave 

Employees shall be granted maternity leave in accordance with state and federal law. 

a. An employee may furnish the City with a statement from her physician giving the 
anticipated date of delivery and the opinion of the physician as to her ability to perform 
her normal work assignment.   

b. The City may, at its option, and at City cost, require an independent medical 
opinion concerning the employee's ability to safely perform her duties. 

b. A temporarily disabled pregnant employee, shall be entitled to use all accumulated 
paid leave time for maternity leave and such additional leave of absence without pay, 
seniority and accrual of benefits in accordance with federal and/or state leave laws. 

d.  In the case of adoption and/or paternity/FMLA/CFRA leave, leave shall be in 
accordance with federal and/or state leave laws. 
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3.20 – 3.22  Reserved 

3.23  Health Insurance Benefits 

a. It is agreed that during the term of this Memorandum, the Association and the City 
agree to delegate to the Health Insurance Committee (HIC), the authority to manage the 
City's Health Benefits Program (CHBP). However, the decision of the City Council may 
overrule any decision and shall not be bound by any recommendation of the HIC. 

b. HMO Health Insurance Indemnity Plans, and Health Benefit Plans, shall be subject 
to substitution in accord with review procedures adopted by the HIC. 

c. Membership on the HIC, as set forth in Rule 19 of the Personnel Rules and 
Regulations, shall be as follows: 

Each bargaining unit with at least twenty-five (25) or more eligible employees shall 
have one representative on the committee.  The City's unclassified group shall provide a 
number of representatives equal to the total number of representatives provided by all 
bargaining units. 

d. Healthcare Premiums and Employee Participation: 

1) Medical coverage provided by the City will continue to be the lowest cost 
HMO medical plan as recommended by the Health Insurance Committee (HIC) and 
approved by the City Council; and 

2) Any medical insurance premium increases will be shared equally by the City 
and the employee for the lowest cost HMO medical plan.  Employees choosing more 
expensive medical plans are required to pay the increased cost between that plan and 
the lowest cost plan.   

3) Employee rates for participation in medical coverage shall be found in 
Exhibits B1 and B2. 

4) Employees who choose a more costly level of medical coverage, will 
participate at the above rates, and also pay the differential cost for the more expensive 
premium level. 

5) For the remaining term of the agreement, employee participation toward 
medical premium coverage is as follows: 

6) The proportional percentage change in premium each year for the base 
level of coverage (e.g., Kaiser) after changes in Plan Design by the HIC shall be 
represented in employee premium participation. 

7) In the event that a majority of the Health Insurance Committee (HIC) 
recommends to the City Council changes in the Health Benefit Plans that either provide 
the same level of benefit coverage for less cost or greater level of benefit coverage for 
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the same or similar costs, the City will meet and confer with the Association as to 
implementation of the economic impact of the proposed changes. 

8) Any changes to plan content will only take place upon mutual consent of the 
Association and the City. 

e. The City and the Association agree to a plan to generate cost savings for health 
insurance premiums in cases where employees are eligible for coverage under an 
alternate health insurance plan and those cases where both spouses/domestic partners 
are City employees.  Employees may waive a level of insurance coverage for themselves 
and/or their eligible dependents if they are covered under an alternate health insurance 
plan.  Included in this plan is a rebate to the employee of a fixed amount of $75 per month 
upon waiver of insurance.  Move to 4.6.6 Health Insurance Rebate 

f. Proof of alternate health coverage is required by signing a waiver and disclosure 
form.  Only those employees with proof of other insurance will be allowed to waive 
coverage.  Proof will be provided at the time of waiver and at one other time during the 
year. When both spouses/domestic partners are City employees, only the 
spouse/domestic partner who is waiving coverage will receive the $75 monthly waiver 
benefit.  

g. Employees will make contributions to health insurance coverage based on the 
insurance carrier selected. 

h. Employees will be allowed to enroll during open enrollment or other times during 
the year as allowed by state/federal law. 

3.24  Dental Plan 

a. The City agrees to pay premiums for employee-only dental coverage for enrollment 
in the City's dental plan; such premiums will continue to be paid by the City throughout 
the term of this agreement.   

1) Employees may opt to purchase dependent dental insurance coverage in 
the City's plan through payroll deduction. 

2) Dental insurance premium increases, for employee only coverage, will be 
shared equally by the City and the employee.   

3) Employee rates for participation in dental coverage shall be found in 
Exhibits B1 and B2. 

b. Rates are provided in the annual benefits summary sheet attached as Exhibits B1 
and B2, revised annually on or about January 1, and shall be automatically incorporated 
into this MOU. 
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3.25  Life Insurance 

The City shall provide for the benefit of each employee, life and accidental death and 
dismemberment insurance in the minimum amount of Fifty Thousand Dollars ($50,000). 
Employees may opt to purchase, at employee’s expense, supplemental group term life 
insurance benefits through payroll deduction in accordance with the group voluntary 
insurance carrier guidelines. Rates are provided in the annual benefits summary sheet 
attached as Exhibits B1 and B2, revised annually on or about January 1, and shall be 
automatically incorporated into this MOU. 

3.26 Workers' Compensation 

After a period of one (1) year of disability for safety employees, and pursuant to California 
Labor Code, the Payroll Section shall follow the same procedure used for miscellaneous 
employees.   

3.27 – 3.28  Reserved 

3.29 Tuition Reimbursement 

a. Within budgetary limitations, and subject to the criteria and limitations listed below, 
the City will reimburse tuition and related expenses up to 100% of the normal tuition fees 
of the accredited college or university system in an amount up to seven hundred fifty 
dollars ($750) semiannually or one thousand five hundred dollars ($1,500) per fiscal year. 

b. A maximum of $15,000 will be allotted annually for the use of tuition reimbursement 
for all members (safety and non-safety employees), as outlined within this Article.  
Members will be allowed an opportunity to exceed the $1,500 fiscal year cap per 
employee, to a maximum of $3,000 per fiscal year.  The opportunity to exceed the original 
cap of $1,500 can occur through the contract term. 

c. Eligibility Criteria: 

1) Course content is closely related to the employee's current classification 
and is designed to improve job performance, or would assist the employee in preparing 
for a promotional opportunity. 

2) To receive reimbursement, it is encouraged that the employee pursues any 
approved course or courses of study at an educational institution with tuition fees 
comparable to fees of the California State University System. 

3) Course is completed with a minimum grade of "C" or its equivalent or by 
evidence of satisfactory completion. 

4) Course is given by a school accredited by the Western Association of 
Schools and Colleges or equivalent, approved by the Council for Private Post Secondary 
and Vocational Education, or by an accredited high school. 
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d. Tuition and Related Expenses: The following are eligible expenses within the 
meaning of “Tuition and Related Expenses:” 

1) Tuition and/or class fees and/or registration fees charged by an educational 
institution; 

2) Books required for the course; 

3) Miscellaneous mandatory charges such as health service and/or 
identification cards.  (Parking charges are not considered required expenses and will not 
be reimbursed.) 

e. Pre-Approval & Approval Procedures: 

1) An employee shall complete the first section of the City’s Tuition 
Reimbursement form and send it to the Human Resources Benefits Manager for pre-
approval based on eligibility. 

2) Upon course completion, obtain Department Head approval using the City 
Tuition Reimbursement form and re-submit to Human Resources Benefits Manager for 
approval of payment based on availability of funds, proof of expense payment and a 
transcript showing successful course completion. 

3) Approval Process: Upon submittal, the Fire Chief will note the 
recommendation and forward the application to the Human Resources Department for 
approval. 

f. Exception Review: 

 1) Applications which are not approved by the Fire Chief and the Director of 
Administrative Services may be submitted to the Tuition Review Committee. 

 2) The Tuition Review Committee will consist of: 

City Manager or his designee 
Director of Human Resources 
Fire Chief 
One other Department Head (selected on a rotating basis) 

 3) By special request, the above-mentioned committee may also be petitioned 
for one hundred percent (100%) reimbursement. 
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g. Limitations/Return of Educational Reimbursement: Employees will not be 
reimbursed for that portion of tuition, books and mandatory fees which is reimbursed by 
a federal or state benefit, grant, scholarship or other reimbursement program. 

h. Reimbursement Procedure:  Upon preliminary approval and successful completion 
of approved courses, employees may request reimbursement as follows: 

1) Complete tuition reimbursement form. 

2) Submit proof of payment of reimbursable items. 

3) Submit school transcript indicating the grade achieved for the completed 
course. 

3.31 Reimbursement Account 

The Fire Association and the City agree to participate in the reimbursement portion of the 
Section 125 plan.  The members of this Unit may elect, by payroll deduction, pre-tax 
salary to be set aside in the Medical Reimbursement Account and/or the Dependent Care 
Reimbursement Account. Pre-Tax health insurance premium payments will be 
established by negative declaration effective January 1, 1993. 

3.32  401(k) Plan 

The City agrees to provide the availability of a 401(k) plan to Association membership.  
Effective January 1, 2009, and for the duration of this MOU, the plan shall be funded by 
employee contributions only.  

3.33 Retirement Medical Trust 

a. ACKNOWLEDGEMENT. The City acknowledges that the Association has 
entered into an agreement with the IAFF Medical Expense Reimbursement Plan of the 
Washington State Council of Fire Fighters Employee Benefit Trust (hereinafter "Trust"). 

b. DEFINED CLASS OF EMPLOYEES RECEIVING CONTRIBUTIONS. Employees 
receiving contributions to the Trust, as set forth below, consist of all Safety personnel 
represented by the Association on or after the date of this amendment. ("Safety 
Employees"). Thus, fire suppression personnel shall participate in the Trust, but non-
safety personnel shall not participate. 

c. EMPLOYEE CONTRIBUTION AMOUNT. The Association requested and the 
City agreed that the City shall withhold a mandatory contribution of $50 per pay period, 
on a pre-tax basis, from the pay of each Safety Employee, twice each month, and 
shall transfer such contributions to the Trust. No Safety Employee shall be permitted 
to opt-out of the mandatory contributions or receive any portion of the mandatory 
contribution in cash. 

d. VACATION LEAVE TRANSFER. Upon a Safety Employee's separation from 
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City service, the City shall irrevocably transfer to the Trust, on a pre-tax basis same as 
other payroll deductions, an amount equal in value to 100% of the accrued vacation 
leave that would otherwise be paid to the employee for unused vacation leave under 
this Memorandum of Understanding. However, a Safety Employee, by written election 
made no less than 45 days prior to the employee's separation date, may also direct a 
portion of the accrued vacation leave to a qualifying 457 plan up to allowable annual 
contribution limits under Internal Revenue Service regulations. No Safety Employee 
shall be permitted to receive any portion of the accrued vacation leave transfer 
payment in cash. 

e. REMITTANCE OF CONTRIBUTIONS. The City shall promptly remit the twice 
monthly contributions directly to the designated Trust administrator ("Administrator") for 
the duration of the Memorandum of Understanding in one aggregate payment, by 
either ACH transfer or wire. The City hereby acknowledges the Trust Agreement between 
the Association and the Trust and will comply with reasonable rules and procedures set 
by the Trust to report and deposit funds into the trust. 

f. TRUST REPORTING. The City shall promptly submit to the Administrator a report 
of contributing employees for each contribution sent to the Trust, in the format requested 
by the Trust, at the same time funds are sent to the Trust. The City shall also provide an 
initial report of contributing employees, and promptly report any changes in Safety 
Employee employment status. 

g. MODIFICATION OF EMPLOYEE CONTRIBUTION AND LEAVE AMOUNTS. The 
City and the Association agree that the Association has the right, subject to approval of its 
members according to the Association's internal rules, to modify the amount of the 
mandatory employee monthly contribution addressed in Section C in any increment of 
$25, or the percentage of the mandatory employee leave contribution addressed in 
Section D during the course of this Agreement, so long as the modification is mandatory 
for all Safety Employees. 

h. NO CITY LIABILITY. The City shall not incur or be liable for any cost or 
contributions associated with the Trust. The City will only administer payroll deductions 
toward a qualifying employee benefit plan under the Internal Revenue Code. The City 
may cease payroll deductions toward the Trust if the City incurred a fee, anticipates 
incurring a fee, or believes the payroll deductions will expose the City to legal claims or 
liabilities; provided however, that the City shall provide advance notice to the Association 
of its intent to cease payroll deductions and allow the Association a reasonable 
opportunity to discuss and/or absorb any costs to the City. 

i. INDEMNIFICATION. The Association shall indemnify, defend, and hold harmless 
the City from any claim, complaint, assessment, penalty, or damages asserted by any 
person or entity, including any state or federal authority, arising out of Association 
participation in the Trust, including but not limited to fines, fees, or penalties issued by 
state or federal taxing authority against the City due to Employee payroll deductions or 
compensation payouts that are directed to the Trust. 
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ARTICLE IV 
Compensation 

4.1 Base Pay  

a. Pay schedules provide the amount of pay earned for one month of service at a 
specified step. Annual base pay is calculated by multiplying the monthly base by 12.  

b. The City calculates the Base Rate of Pay by dividing the monthly base pay amount 
by the number of regularly scheduled 242.67 hours of work in a month (2912 hours/year 
by 12 months) to achieve an hourly rate of pay. 

c. Compensation will be paid as earned. Unless specifically addressed otherwise, 
compensation will be distributed over designated pay periods.  

d. In determining the hourly rate as herein provided, computations resulting in three 
or more decimal places shall be rounded to the nearest whole cent (two decimal places); 
thus, computations ending in 0, 1, 2, 3, and 4 will be rounded down, computations ending 
in 5, 6, 7, 8 or 9 will be rounded up.  

e. Appendix A, Salary Ranges – January 2024, publishes the current pay by 
classification and step. 

f. Reserved.  

g. The City reserves the right to make positive salary adjustments in response to 
recruitment and retention issues. All adjustments will be documented in the City’s 
compensation plan and will apply to all members in the classification. The Association 
shall have the right to request a salary adjustment. 

h. Effective with this agreement, all pay changes affecting Association members will 
take place at the beginning of the pay period in which the pay change occurs. 

i. The following comparable cities/organization were used during contract 
negotiations: Carlsbad, Chula Vista, Encinitas, Murrieta, Oceanside, Orange County Fire, 
Poway, San Diego, San Marcos, and Vista. 

j. In the event an employee is promoted to a higher pay classification, their pay in 
the new class will be a minimum of five percent (5%) above their current pay; that is, they 
will be placed at a regular pay step in the new class which is a minimum of five percent 
(5%) above their current pay.  For the purpose of merit increases, the appropriate time in 
grade shall be the regular time in grade for the new pay step, which is one year for all 
steps. 

4.2 Pay Steps 

a. The City standard pay schedule provides seven (7) steps. Safety employees 
achieving their tenth anniversary of total service with the Escondido Fire Department, and 
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shall have one year of service in Step 6, will be placed at Step 7. The length of service 
required for advancement to the next higher step within a particular salary rate range is 
summarized as follows: 

Step Service* 

1 Base 

2 12 months’ service in the previous step 

3 12 months’ service in the previous step 

4 12 months’ service in the previous step 

5 12 months’ service in the previous step 

6 12 months’ service in the previous step 

7 12 months’ service in the previous step 

  * All steps are merit increases. 

For non-safety personnel Step 6 and Step 7 are set at 2.5% increases. 

b. New Hires. A new employee shall be paid the rate shown as Step "1" in the class 
of employment for which he or she has been hired. In special instances where such new 
employee possesses unique and exceptional education, training and/or experience 
qualifications, the department head under whom the employee will serve, may submit a 
written request and justification to the City Manager for authorization to place such new 
employee on higher Step within the allocated salary rate range. Such assignment having 
once been made shall remain in effect until the said employee shall be entitled to advance 
to the next salary step in accordance with the further provisions of this Article.  

c.  Merit Advance. An employee is eligible for a merit increase every twelve months 
until the employee reaches the top salary step in their classification. Merit increases will 
only be given if the employee has satisfactory or better performance on the performance 
evaluation, is recommended for an increase by the Department Head and the 
recommendation is approved by the City Manager.  With a substandard performance 
evaluation, a merit step increase can be withheld. Employee will be placed on an 
Individual Development Plan (IDP) with a defined duration (3 months, 6 months, 12 
months, etc.).  At the completion of a successful IDP, employee will receive a new 
performance evaluation and will then be eligible for a step increase. A subsequent step 
increase would require 12 months’ service in the step. 

4.3 – 4.4  Reserved 

4.5 Pensionable Compensation 

a. Pensionable compensation means the normal monthly rate of pay or base pay and 
(a) Must be for normally required duties, (b) Must be historically consistent with prior 
payments for the job classification, and (c) Must be reported periodically as earned. 
Pensionable compensation is for services rendered on a full-time basis during normal 

Resolution No. 2024-22 

Exhibit "A" 

Page 39 of 51

55

Item5.



36 

working hours and will be paid based upon a publicly available pay schedule. [See 2 CCR 
571, 2 CCR 571.1] Pensionable compensation for also specifically excludes certain types 
of pay from being reported as pensionable compensation, including, bonuses, overtime, 
pay for additional services outside normal working hours, cash payouts for unused leave 
(vacation, annual, sick leave, CTO, etc.,), and severance pay, among others.  

b. Pensionable compensation may differ for CalPERS classic and new members.  

c. The City will report pensionable pay in accordance with California Public 
Employees’ Retirement law and CalPERS requirements.  Any changes in CalPERS 
practices or reporting requirements will result in an offer to meet and confer on the 
proposed changes or their impacts.  

d. Changes in California Public Employees’ Retirement Law and changes in 
CalPERS interpretation of California retirement law shall preempt any MOU language in 
conflict with the law or CalPERS regulatory interpretations including but not limited to 
policy letters. 

e.  Special Compensation. This section is organized by CalPERS designated 
categories; (1) Incentive Pay, (2) Educational Pay, (3) Premium Pay, (4) Special 
Assignment Pay and (5) Statutory Items. 

4.5.1 Incentive Pay 

Longevity Compensation: In an effort to retain employees that are trained and qualified 
within the Escondido Fire Department, the following longevity compensation schedule will 
be implemented for Safety employees.  Employees achieving their fifth anniversary of 
total service with the City of Escondido Fire Department will receive a stipend of $1,000 
payable on the first pay period beginning after their service anniversary.  Such stipend 
will be paid annually after achieving the anniversary, and will be paid only to employees 
achieving an overall satisfactory performance rating in the previous evaluation period. 
This stipend will continue until the member becomes eligible for the longevity Step 7 and 
will then stop. 

4.5.2  Education Pay 

a. Certification and Education Incentive Pay: The following is a list of certifications or 
degrees that qualify Safety Personnel for Certification and Incentive Pay: 

1) The required classes and details of each certification will be described in 
the appropriate policy in the Administrative Operations Manual (AOM) 705.00.  The City 
and Association mutually agree to discuss possible changes to the required classes as 
changes occur in the curriculum.   
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b. Certification Pay: 

1) Paramedic Certification Pay: 2.5% of base pay per month 

Maintain San Diego County Paramedic License. 

Engineers and Captains only (current annual Paramedic Certification pay 
of $450.00 dollars is eliminated for these qualified classifications; Article IX, 
Section 5). 

2) Technical Rescue Certification: 1.0% of base pay per month 

Complete five rescue classes outlined in the AOM 705.00. 

Certification in this category must be current with renewal occurring as 
required by the State Fire Marshall. All represented classifications are 
eligible to qualify. 

3) Wildland Certification: 1.0% base pay per month 

Complete four wildland classes outlined in the AOM 705.00. 

Certification in this category must be current with renewal occurring as 
required by the State Fire Marshall or the national Wildfire Coordinating 
Group (NWCG).  All represented classifications are eligible to qualify.  

4) Acting Engineer Certification: 1.0% base pay per month 

Complete two classes as outlined in the AOM 705.00 and complete the 
Acting Engineer Taskbook. 

Firefighter/Paramedic is the only eligible classification.  Engineers will be 
eligible for this pay up to 12 months after promotion to Engineer or upon 
completion of the Acting Captain Certification, whichever occurs first. 

5) Acting Captain Certification: 1.0% base pay per month 

Complete CSFM Fire Officer Certification or Company Officer coursework 
as outlined in the AOM 705.00. 

Firefighter/Paramedic and Engineer are the only eligible classifications. 
Captains will be eligible for this pay up to 12 months after promotion to 
Captain or upon completion of the Acting Battalion Chief Certification, 
whichever occurs first. 
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6) Acting Battalion Chief Certification (Captains only): 1.0% base pay per 
month 

Complete the Acting Battalion Chief Taskbook and have an Associate’s 
Degree or a Bachelor’s Degree in Fire Science, Business Administration, 
Management, Public Administration, or other related course study. (Note: 
The Bachelor’s Degree requirement can be met with an educational plan 
approved by the Fire Chief.) 

Fire Captain is the only eligible classification. 

c. Educational Incentive Pay: 

1) Associates Degree: 2.0% of base pay per month 

2) Bachelor’s Degree: 4.0% of base pay per month 

d. Certification and Incentive Pay Criteria: 

1) Reserved. 

2) Reserved. 

3) Fire Administration will notify Human Resources of the certifications and 
qualifications upon successful completion of requirements. 

4) Employees are responsible for supplying all transcripts or certificates to 
verify course completion.  All courses must have a “C” grade or better to qualify. 

5) Coursework submitted for educational incentive pay must be obtained from 
a school accredited by the Western Association of Schools and Colleges or equivalent, 
or approved by the Council for private post-secondary education. 

6) Certification Pay is capped at 5.5% of base pay per month.  Does not 
include Education Pay. 

7) Certification and incentive pay shall be reported to CalPERS as “special 
compensation.” In accordance with CalPERS reporting requirements, special 
compensation will be reported separately from an employee’s hourly base rate of pay. 

8) Employees promoting to a new classification shall not carry forward 
certification pay uniquely attributable to the subordinate classification and shall only 
receive certification pay that is attributable to their new classification.  Employees will be 
granted a 12-month transition period to achieve the certification that may be applicable to 
qualify for the next certification level in the series. 
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e. Paramedic Certification: 

1) The City agrees to pay a cash stipend of Four Hundred and Fifty Dollars 
($450.00) for each year of continuing Paramedic Certification for Safety 
Firefighter/Paramedics.  Such stipend shall be paid on the first pay period following the 
employee's Certification anniversary each year. 

2) The stipend will begin when the employee’s State of California Paramedic 
License is renewed for the first time as a Firefighter/Paramedic. 

3) Such stipend shall be paid on the first pay period following the employee's 
License certification anniversary each year. 

4) Paramedic certification pay shall cease upon promoting into another rank 
or at the time of termination of employment with the City of Escondido. 

4.5.3 Reserved 

4.5.4  Special Assignment Pay 

a. Mentor/Preceptor Pay: 

1) Employees assigned to a Mentor or Preceptor role of new, newly promoted 
employees, or student interns, shall receive training pay upon completion of the training 
assignment, as follows:  

Trainer  FF/Paramedic Paramedic Paramedic Intern EMT 

FF/Paramedic $1,000 $1,000 $1,000 $500 

Paramedic $500 $500 $500 $250 

 
2) The Fire Chief shall determine satisfactory completion of the training 

assignment. 

b. Bilingual Pay: The City agrees to pay Two Hundred Dollars ($200.00) per month 
to qualified and eligible employees for verbal bilingual skills.  The City agrees to pay 
Seventy-Five Dollars ($75.00) per month to qualified and eligible employees for written 
bilingual skills. The City reserves the right to establish eligible languages based upon a 
demonstrated need within the community and the criteria for eligibility for the skill pay and 
shall verify through testing procedures developed by the City, that employees are 
qualified and eligible.  Certification testing requires approval by the Fire Chief. 

c. Special Weapons and Tactics (SWAT) Assignments (Safety Personnel): 

1) If and when the Police Department SWAT is no longer operational, the 
following assignments/compensation shall concurrently end. 
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2) Firefighter personnel assigned to the Police Department Special Weapons 
and Tactics Unit and performing in a satisfactory manner in the assignment shall be 
compensated as follows: 

a) SWAT Pay:  $50.00 per month 

b) SWAT Training Assignments During Off-Duty Time:  Compensation 
at time and one half pay up to twenty (20) hours per quarter 

c) SWAT Uniform Requirements:  An additional $100.00 per year 

4.5.5 Statutory Items – Classic Members 

a. Holidays:  Every employee in the Personnel System, except members of the Fire 
Department who are required to be on duty for a twenty-four (24) hour shift, shall not be 
required to be on duty on holidays unless the employee's services are needed and 
required in the interests of the public health, safety or general welfare, in which later event, 
any such employee shall be entitled to an in lieu holiday or overtime pay, in accordance 
with these rules. 

1) Safety and Non-Safety members of the Fire Department shall be credited 
for holidays as follows: 

a) Eleven and one-half (11.5) hours of Holiday time shall be credited to 
each Safety and Non-Safety employee's account on a monthly basis.  This includes 
Personnel who are temporarily assigned to a 40-hour training schedule. 

b) Holiday hours will be compensated on a straight time basis. 

c) Employees who terminate shall be paid in a lump sum for all accrued 
holiday time earned prior to the effective date of termination. 

b. Uniform Allowance: 

1) The Uniform Allowance for Safety employees shall be eight hundred dollars 
($800.00) per year, and four hundred dollars ($400.00) for Non-Safety employees.  
Employees receive uniform allowance proportionally per pay period and is reported to 
CalPERS as such, versus a one-time lump-sum payment annually.  Association members 
will be responsible for purchasing and wearing a “Uniform Safety Boot” as part of their 
station uniform.  All Safety employees will be required to purchase a Class A uniform by 
their fifth (5th) year of employment.   

2) Uniforms The City agrees to compensate employees for uniform damage in 
the course of their employment, should the damage justify such action.  It is the 
understanding of both parties to this agreement that uniform replacement does not apply 
to normal wear and tear. 
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3) In the event that the City requires a uniform change, it is agreed that this 
M.O.U. will be reopened for the sole purpose of determining the method of provision of 
said uniforms; whether uniform change is considered safety equipment; if it is to be 
purchased with uniform allowance; and if the latter is determined to be the case, the 
amount of future allowance.  The City retains the right to designate the uniform dealer, 
the method of implementation, and the implementation date of any change in uniform. 

4) Should changes occur to the SWAT Unit by determination of the Police 
Chief or Fire Chief such that Fire Department personnel are no longer assigned to SWAT 
duty, SWAT Pay, Uniform Allowance and Training Pay will be eliminated. 

c. Premium pay:  One and one-half (1 1/2) times the normal rate of pay, shall be paid 
for all hours in excess of the FLSA guidelines in each work period.  (The FLSA guidelines 
permit 182 hours per 24-day work period to be paid at the regular rate of pay for Safety 
Personnel.)  Therefore, each Safety employee will accrue six (6) hours of premium pay 
in each pay period.  Compensation, including overtime, shall be averaged on a per pay 
period basis. 

4.6 Non-Pensionalble Compensation 

4.6.1 – 4.6.5  Reserved 

4.6.6 Non-Pensionable Compensation PEPRA Uniform Allowance 

a. Uniform Allowance: 

1) The Uniform Allowance for Safety employees shall be eight hundred dollars 
($800.00) per year, and four hundred dollars ($400.00) for Non-Safety employees.  
Employees receive uniform allowance proportionally per pay period and is reported to 
CalPERS as such, versus a one-time lump-sum payment annually.  Association members 
will be responsible for purchasing and wearing a “Uniform Safety Boot” as part of their 
station uniform.  All Safety employees will be required to purchase a Class A uniform by 
their fifth (5th) year of employment.   

2) The City agrees to compensate employees for uniform damage in the 
course of their employment, should the damage justify such action.  It is the understanding 
of both parties to this agreement that uniform replacement does not apply to normal wear 
and tear. 

3) In the event that the City requires a uniform change, it is agreed that this 
M.O.U. will be reopened for the sole purpose of determining the method of provision of 
said uniforms; whether uniform change is considered safety equipment; if it is to be 
purchased with uniform allowance; and if the latter is determined to be the case, the 
amount of future allowance.  The City retains the right to designate the uniform dealer, 
the method of implementation, and the implementation date of any change in uniform. 

4) The $100 annual allowance for SWAT participation in not pensionable 
compensation for PEPRA members. 
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4.6.7 Out-of-Class Pay 

A shift Safety employee shall receive pay at five percent (5%) above their regular rate or 
Step 1 of the out-of-class position, whichever is greater commencing on any shift worked 
out-of-class. 

4.6.8 One Time Stipend  

All Association members performed essential work during the Covid-19 public health 
emergency. Upon contract approval, the City agrees to provide a one-time stipend of 
$2,000 for each employee who worked for the City of Escondido on or before April 10, 
2023, during the Covid-19 public health national emergency. This compensation is not 
pensionable income but will be used to calculate over-time compensation. 

 

Dated: __________________________  Dated: __________________________  
 
 
For the City of Escondido:  For the Escondido Firefighters' 

Association: 
 
   _______________________________  
Jessica Perpetua  Charles (Joe) Portman 
 
 
 
 
 
 
APPROVED AS TO FORM AND CONTENT: 
 
 
CITY OF ESCONDIDO 
 
 
 
By: _____________________________ 

     Gary McCarthy,  
Assistant City Attorney 
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EXHIBIT "A" 

SALARY RANGES JANUARY 2024 

Safety Personnel 

Step 1 Step 2 Step 3 Step 4 Step 5 Step 6 Step 7 

FF/Paramedic 7,212 7,573 7,952 8,350 8,767 9,205 9,666 

Fire Engineer 7,573 7,952 8,350 8,767 9,205 9,665 10,149 

Fire Captain 8,889 9,333 9,800 10,290 10,804 11,345 11,912 

Non- Safety Personnel 

Step 1 Step 2 Step 3 Step 4 Step 5 Step 6 Step 7 

EMT 4,414 4,635 4,867 5,110 5,366 5,500 5,637 

Paramedic 5083 5337 5604 5884 6178 6333 6491 
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Revision Date: October 1, 2023 

SAFETY FIRE 

2024 BENEFIT SUMMARY 

Benefit/Provider Monthly Contributions 
Coverage Level City Pays Employee Pays 

Kaiser HMO Employee Only 
Employee + 1 
Family 

$529.16 
$1,058.34 
$1,494.46 

$108.26 
$216.50 
$309.40 

Kaiser HDHP w/HSA 
Note: The City will contribute 
to an employee’s HSA: $800 for 
Employee Only coverage; 
$1,600 for Employee + 1 or 
Family coverage 

Employee Only 
Employee + 1 
Family 

$435.46 
$870.90 
$1,229.46 

$78.72 
$157.46 
$225.64 

Delta Preferred PPO Employee Only 
Employee + 1 
Family 

$37.34 
$36.02 
$33.24 

$0.00 
$37.44 
$92.72 

DeltaCare DMO Employee Only 
Employee + 1 
Family 

$22.16 
$22.16 
$22.16 

$0.64 
$18.70 
$38.34 

Anthem BlueView Vision Employee Only 
Employee + 1 
Family 

n/a 
n/a 
n/a 

$7.11 
$12.72 
$21.08 

Critical Illness (The 
Hartford) 

Employee Only 
Employee + Spouse 
One Parent Family 
Two Parent Family 

n/a 
n/a 
n/a 
n/a 

Rates vary based on age 
and coverage-See 
Benefits 

Accident –Low Plan 
(The Hartford) 

Employee Only 
Employee + Spouse 
Employee + Children 
Two Parent Family 

n/a 
n/a 
n/a 
n/a 

$5.20 
$8.18 
$8.55 
$13.51 

Accident – High Plan 
(The Hartford) 

Employee Only 
Employee + Spouse 
Employee + Children 
Two Parent Family 

n/a 
n/a 
n/a 
n/a 

$8.09 
$12.74 
$13.46 
$21.19 

Hospital Indemnity Plan 
(The Hartford) 

Employee Only 
Employee + Spouse 
One Parent Family 
Two Parent Family 

n/a 
n/a 
n/a 
n/a 

Rates vary based on age 
and coverage 

ARAG – Legal Plan Plan Membership n/a $24.25 

Supplemental Life 
Insurance (The Hartford) 

Age rated coverage for self, 
spouse and children 

n/a Rates vary based on 
coverage 

Group Life Insurance 
(The Hartford) 

Basic Life and AD&D: $50,000 
Dependent Life: $1,000 

City pays full cost No cost to employee 

Section 125 
Pre-tax Premiums, 
Medical and Dependent 
Care Flexible Spending 
Accounts 

Provider: TRI-AD 
Employee may set aside tax-free FSA $ 
Annual minimum (both FSAs):  $240 
Medical FSA annual max:    $3,050 
Dependent FSA annual max:    $5,000 
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Revision Date: October 1, 2023 

SAFETY FIRE 

2024 BENEFIT SUMMARY 

Benefit/Provider Description 

California Firefighters Benefit 
Trust  

Mandatory Employee Contribution: $100 per month 

Long Term Disability Administered through the California Association of Professional Firefighters 

Retirement Plan 
(CalPERS Defined Benefit 
Plan) 

Employee and Employer share the cost 
Tier 1 Classic:  3% @ 50    Employee contribution rate = 12%     Single Highest Year       
Tier 2 Classic:  2% @ 50   Employee contribution rate = 12%     3 Year Highest Avg 
Tier 3 PEPRA:  2.7% @ 57    Employee contribution rate = 14%     3 Year Highest Avg 

401 (k), 457 and Payroll Roth 
IRA Plans (MissionSquare 
Retirement) 

Employee contributions to plans are optional 

Health Insurance Waiver 
Rebate 

$75 per month for waiving at least one level of health insurance 

Holidays in Lieu 11.5 credited on a monthly basis 

Sick Leave Accrual 12 hours per month 
No maximum accrual 

Annual Vacation Accrual Years of Service  
1 to 5   120 hours  
6 to 10            168 hours  
11 to 15            216 hours  
16 to 20            264 hours  
21+    312 hours  

Work-Life Benefits Employee Assistance Program (EAP) – counseling services 
The Hartford – Travel Assistance & Identity Theft Program 
529 College Savings Plan 

Employee Discounts Gym Membership 
Dell Computers 
Apple Products 
AT&T, T-Mobile and Verizon Cellphones 
Working Advantage Program – entertainment discounts 
Fun Express – entertainment discounts 
Education Discounts: National University, Grand Canyon University and Waldorf 
University 
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Revision Date: October 1, 2023 

NON-SAFETY FIRE 

2024 BENEFIT SUMMARY 

Benefit/Provider Monthly Contributions 
Coverage Level City Pays Employee Pays 

Kaiser HMO Employee Only 
Employee + 1 
Family 

$529.16 
$1,058.34 
$1,494.46 

$108.26 
$216.50 
$309.40 

Kaiser HDHP w/HSA 
Note: The City will contribute 
to an employee’s HSA: $800 for 
Employee Only coverage; 
$1,600 for Employee + 1 or 
Family coverage 

Employee Only 
Employee + 1 
Family 

$435.46 
$870.90 
$1,229.46 

$78.72 
$157.46 
$225.64 

Delta Preferred PPO Employee Only 
Employee + 1 
Family 

$37.34 
$36.02 
$33.24 

$0.00 
$37.44 
$92.72 

DeltaCare DMO Employee Only 
Employee + 1 
Family 

$22.16 
$22.16 
$22.16 

$0.64 
$18.70 
$38.34 

Anthem BlueView Vision Employee Only 
Employee + 1 
Family 

n/a 
n/a 
n/a 

$7.11 
$12.72 
$21.08 

Critical Illness (The 
Hartford) 

Employee Only 
Employee + Spouse 
One Parent Family 
Two Parent Family 

n/a 
n/a 
n/a 
n/a 

Rates vary based on age 
and coverage-See 
Benefits 

Accident –Low Plan 
(The Hartford) 

Employee Only 
Employee + Spouse 
Employee + Children 
Two Parent Family 

n/a 
n/a 
n/a 
n/a 

$5.20 
$8.18 
$8.55 
$13.51 

Accident – High Plan 
(The Hartford) 

Employee Only 
Employee + Spouse 
Employee + Children 
Two Parent Family 

n/a 
n/a 
n/a 
n/a 

$8.09 
$12.74 
$13.46 
$21.19 

Hospital Indemnity Plan 
(The Hartford) 

Employee Only 
Employee + Spouse 
One Parent Family 
Two Parent Family 

n/a 
n/a 
n/a 
n/a 

Rates vary based on age 
and coverage 

ARAG – Legal Plan Plan Membership n/a $24.25 

Supplemental Life 
Insurance (The Hartford) 

Age rated coverage for self, 
spouse and children 

n/a Rates vary based on 
coverage 

Group Life Insurance 
(The Hartford) 

Basic Life and AD&D: $50,000 
Dependent Life: $1,000 

City pays full cost No cost to employee 

Section 125 
Pre-tax Premiums, 
Medical and Dependent 
Care Flexible Spending 
Accounts 

Provider: TRI-AD 
Employee may set aside tax-free FSA $ 
Annual minimum (both FSAs):  $240 
Medical FSA annual max:    $3,050 
Dependent FSA annual max:    $5,000 

Exhibit "B2"
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Revision Date: October 1, 2023 

NON-SAFETY FIRE 

2024 BENEFIT SUMMARY 

Benefit/Provider Description 
Short Term Disability Provider: The Hartford 

Employee pays .715% of salary 

Long Term Disability Provider The Hartford 
Employee pays .50% of salary 

Retirement Plan 
(CalPERS Defined Benefit 
Plan) 

Employee and Employer share the cost 
Tier 1 Classic:  3% @ 60    Employee contribution rate = 8%       Single Highest Year 
Tier 2 Classic:  2% @ 60   Employee contribution rate = 7%    3 Year Highest Avg 
Tier 3 PEPRA:  2% @ 62  Employee contribution rate = 7.75%  3 Year Highest Avg 

401 (k), 457 and Payroll Roth 
IRA Plans (MissionSquare 
Retirement) 

Employee contributions to plans are optional 

Health Insurance Waiver 
Rebate 

$75 per month for waiving at least one level of health insurance 

Holidays in Lieu 124 hours credited on a monthly basis 

Sick Leave Accrual 9 hours per month, no maximum accrual 

Annual Vacation Accrual Years of Service  
1 to 5  5 shifts -   120 hours  
6 to 10           7 shifts -   168 hours 
11 to 15            9 shifts -   216 hours 
16 to 20            11 shifts - 264 hours  

Work-Life Benefits Employee Assistance Program (EAP) – counseling services 
The Hartford – Travel Assistance & Identity Theft Program 
529 College Savings Plan 

Employee Discounts Gym Membership 
Dell Computers 
Apple Products 
AT&T, T-Mobile and Verizon Cellphones 
Working Advantage Program – entertainment discounts 
Fun Express – entertainment discounts 
Education Discounts: National University, Grand Canyon University and Waldorf 
University 
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STAFF REPORT 

 

February 28, 2024 

File Number 0610-90 

SUBJECT 

REVIEW OF CITY DATA REGARDING HOMELESSNESS   

DEPARTMENT 

City Manager’s Office; Development Services Department; Police Department 

RECOMMENDATION 

Request the City Council receive and file an update on City data regarding homelessness.  

Staff Recommendation: Receive and File (City Manager’s Office: Christopher McKinney; Police 
Department: Ed Varso) 

Presenter: Christopher McKinney, Deputy City Manager/ Interim Director of Development and Ed Varso, 
Chief of Police 

ESSENTIAL SERVICE – Yes, Police Services; Fire/EMS Services; Keep City Clean for Public Health and 
Safety; Land Use/Development; Clean Water; Sewer; Public Works/Infrastructure; Maintenance of Parks 
facilities/Open Spaces 

COUNCIL PRIORITY – Eliminate Structural Deficit; Improve Public Safety; Increase Retention and 
Attraction of People and Businesses to Escondido; Encourage Housing Development 

PREVIOUS ACTION 

On February 15, 2023, the City Council received and filed an update from staff regarding the City’s efforts 
to address homelessness. 

On March 8, 2023, the City Council voted unanimously to create an Ad-Hoc Subcommittee on 
Homelessness and appointed Mayor Dane White and Councilmember Joe Garcia to serve on it. 

BACKGROUND 

Data pertaining to the City’s efforts to address homelessness is available online at the following link: 
https://escondido.org/homeless  
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STAFF REPORT 

 

February 28, 2024 

File Number 0610-90 

SUBJECT 

HOMELESSNESS POLICY STATEMENT   

DEPARTMENT 

Ad-Hoc Subcommittee on Homelessness 

RECOMMENDATION 

Request the City Council approve the Homelessness Policy Statement created by the Ad-Hoc 
Subcommittee on Homelessness. 

Staff Recommendation: Approval (City Council: Dane White, Mayor and Joe Garcia, Councilmember) 

Presenters: Dane White, Mayor and Joe Garcia, Councilmember 

ESSENTIAL SERVICE – Yes, Police Services; Fire/EMS Services; Keep City Clean for Public Health and 
Safety; Land Use/Development; Clean Water; Sewer; Public Works/Infrastructure; Maintenance of Parks 
facilities/Open Spaces 

COUNCIL PRIORITY – Eliminate Structural Deficit; Improve Public Safety; Increase Retention and 
Attraction of People and Businesses to Escondido; Encourage Housing Development 

BACKGROUND 

On March 8, 2023, the City Council voted unanimously to create an Ad-Hoc Subcommittee on 
Homelessness and appointed Mayor Dane White and Councilmember Joe Garcia to serve on it. 

Over the last year, the Subcommittee met with stakeholders and staff; visited safe camping sites, safe 
parking sites and homeless shelters; and created a Homelessness Policy Statement (Attachment “1”). 

ATTACHMENTS 

a. Attachment “1” - Homelessness Policy Statement 
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The City of Escondido recognizes homelessness is a complex issue without a single solution to meet 
the dynamic needs of our unhoused population. We understand there are a number of underlying 
causes including: housing affordability, mental health concerns and Substance Abuse Disorder. 

The City of Escondido is committed to a compassionate, needs-driven approach for families and 
individuals experiencing homelessness in Escondido that are willing to receive help. We have led the 
response to homelessness in North County by partnering with residents, business owners, and non-
profits that provide wraparound services to the homeless population.  

The City of Escondido has listened to the public and studied their concerns with one fact being clear; 
a pervasive and consistent level of criminal activity exists within the unhoused population. This is 
largely perpetuated by those with untreated Substance Abuse Disorder. To ignore this reality by 
primarily attributing homelessness to housing availability and affordability is naïve.  We support a 
Public Safety First approach towards homelessness that ensures the safety of our community and 
economic viability of our future.  

The City of Escondido believes everyone should be treated with dignity and respect, irrespective of 
their current situation or economic status. We are committed to supporting efforts that help 
individuals achieve sobriety and regain their mental health with the goal of financial independence 
and stable housing. We believe any policy that enables personally destructive behavior is neither 
compassionate nor effective.  

The City of Escondido will not support any program that enables continued drug use or allows 
individuals to continue living on the street, regardless of how well-intentioned the programs may be 
or who may endorse them. We will not participate in the distribution of free resources such as tents, 
tarps, syringes, drug pipes, or anything else that enables substance abuse or homelessness.  

The City of Escondido recognizes the one-size-fits-all approach of Housing First has proven ineffective 
and unsustainable with the exception of seniors who may have been priced out of the housing market 
due to their limited and/or fixed income. We believe independence can be achieved and encouraged 
by addressing the underlying causes of homelessness, before long-term housing is provided. Being 
unhoused will not be accepted as an excuse for continued drug abuse and/or criminality in Escondido. 

The City of Escondido understands that simply being unhoused is not the problem, but a symptom of 
the problem. Data shows that the vast majority of unhoused are either addicted to drugs, 
experiencing a mental health crisis, or both. We recognize that drug addiction and untreated mental 
health concerns are the root cause of the state of affairs on the streets of Escondido. Sadly 
homelessness is the predictable consequence of the financial, relational, and legal problems that 
regularly accompany Substance Abuse Disorder.  

The City of Escondido recognizes not everyone experiencing homelessness is a criminal transient. We 
stand ready and willing to lend IMMEDIATE support to those willing to accept help. We believe in 
accountability for those willing or unwilling to accept assistance. Choosing sobriety is the only 
acceptable option. A criminal transient is a specific type of unsheltered person who creates an 
unreasonable burden on emergency services, the criminal justice system, and affects the safety of 
our entire community. 

The City of Escondido understands that criminal transients adversely impact local businesses and 
suppress economic development. We value every business that contributes to the economic success 

Attachment "1"
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of our community. Small and large companies have sacrificed significant sums of money to make their 
storefronts more inviting to customers and less attractive to criminal transients. We believe private 
citizens should not be forced to subordinate their property rights to the interests of criminal 
transients. Business owners should not have to tolerate an unsheltered criminal trespassing on their 
property, creating a disturbance or otherwise being harmful.  

The City of Escondido recognizes the detrimental impacts criminal transients have on our parks, 
creeks, waterways, plazas and other public buildings. Crimes such as vandalism, arson and the 
dumping of biological waste are among the most egregious acts that must cease. We understand our 
duty to maintain a clean and safe environment for the benefit of the community as a whole and for 
the good of the Earth. We will prioritize the following areas: Grape Day Park; Grand Avenue (with 
focus on Centre City Parkway to Ivy Street); and Valley Parkway (with focus on Ash Street to Midway 
Drive and the Home Depot located at 1550 West Valley Parkway). 

The City of Escondido understands that changes in State Law have removed any viable mechanism to 
force an individual experiencing homelessness to accept help. This must be reprioritized by the State 
Assembly, State Senate and Governor of California. We recognize our responsibility to advocate for 
criminal justice reform that does not seek to punish individuals for being a victim of Substance Abuse 
Disorder. We support sound policies that provide accountability and relief.  

The City of Escondido believes that local control is critical to developing effective solutions to the 
impacts of homelessness on City residents and businesses, as well reducing the expenditure of scarce 
City resources, money and services on these issues. To that end, it supports clarity from the United 
States Supreme Court, in cases such as City of Grant’s Pass v. Johnson, in declaring the right of cities 
to enforce generally applicable state and local laws to regulating impacts of homelessness on both 
public and private property.  

The City of Escondido recognizes that the role Law Enforcement plays with respect to homelessness 
is limited and specific. The Escondido Police Department is committed to protecting our community 
through exceptional police services. Escondido residents have an expectation that their officers will 
police crime and disorder rather than function as social workers or homeless advocates.  

The City of Escondido advocates for programs that reduce the prevalence of drug addiction in our 
community and provide mental health support to achieve independence. We seek programs that 
provide education and intervention efforts especially for our youth.  

The City of Escondido supports an Escondido First approach that prioritizes unsheltered individuals in 
our community with direct ties to Escondido. We maintain a standard that local service providers not 
become magnets for criminal behavior which place undue burdens on municipal services.  

The City of Escondido expects all local service providers to prioritize helping unhoused Escondido 
residents before aiding individuals from other cities. We recognize homelessness is a problem 
throughout the region, but until Escondido residents, or those currently unhoused in Escondido, have 
been served, local providers cannot become a regional resource. Leaving individuals unhoused in 
Escondido while accepting residents from other cities is unacceptable.  
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STAFF REPORT 

 

February 28, 2024 

File Number 0600-10; A-3494; 0600-10; A-3495 

SUBJECT 

LAKE WOHLFORD DAM REPLACEMENT PROJECT: CONSULTING AGREEMENTS AND CONTRACTOR 
RETENTION RATE 

DEPARTMENT 

Utilities Department, Construction and Engineering Division 

RECOMMENDATION 

Request the City Council take the following actions: 

1) Adopt Resolution No. 2024-15, authorizing the Mayor to execute a Consulting Agreement in the 
amount of $12,896,890 with GEI Consultants, Inc., for construction management services for the 
Lake Wohlford Dam Replacement Project (“Project”); and 

2) Adopt Resolution No. 2024-16, authorizing the Mayor to execute a Consulting Agreement in the 
amount of $256,824 with Golden State Labor Compliance, LLC, for labor compliance monitoring 
services for the Project; and 

3) Adopt Resolution No. 2024-17, approving the finding that the construction of the Project will be 
substantially complex and requires the contractor retention rate on the project to be set at 10%. 

Staff Recommendation:  Approval (Utilities Department: Angela Morrow, Interim Director of Utilities) 

Presenter: Angela Morrow, Interim Director of Utilities  

Essential Service: Yes, Clean Water.  

Council Priority: Improve Public Safety; Increase Retention and Attraction of People and Businesses to 
Escondido 

FISCAL ANALYSIS 

The Project is funded by a California Proposition 1E Grant, pending U.S. Environmental Protection Agency 

Water Infrastructure Finance and Innovation Act (“WIFIA”) loan, and the Water Enterprise Fund. Although 

it is requested that City Council approve the full amount of the consulting agreements at this time, the 

funds will be encumbered in two phases due to the timing of the closure of the WIFIA loan. Funds for the 

labor compliance monitoring agreement and the pre-construction phase of the construction management 

consulting agreement will be encumbered in the Capital Improvement Project No. 704912, and funds for 
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the construction phase of the construction management agreement will be encumbered once the WIFIA 

loan closes. 

PREVIOUS ACTION 

On October 17, 2012, City Council adopted Resolution No. 2012-167 authorizing the Mayor and City Clerk 

to execute a Consulting Agreement in the amount of $2,458,516 with RBF Consulting, Inc., for construction 

management services for the Lake Wohlford Dam Replacement Project. 

 On May 13, 2020, City Council adopted Resolution No. 2020-59 approving a Labor Compliance Program 

and authorizing the Director of Utilities to execute and submit the Labor Compliance Program application 

for approval by the California Department of Industrial Relations.  

BACKGROUND 

Lake Wohlford Dam (“Dam”) was constructed with earth and rock in 1895 as part of Escondido’s local 
water system.  In 1925, the Dam was raised to its current height using a slurry hydraulic fill process.  In 
2007 during a routine seismic evaluation of the Dam, the California Division of Safety of Dams (“DSOD”) 
determined that the newer, hydraulic fill section of the Dam has the potential to liquefy and fail in the 
event of a large earthquake with magnitude greater than 7.5 on the Elsinore Fault. In response to these 
potential seismic concerns, the City immediately lowered the water level of Lake Wohlford so that the 
maximum level of the lake does not exceed the level of the original, seismically-sound rock structure.  The 
lake has been operated at this level until the present day and continues to provide recreational 
opportunities and local water storage. 

A design for a new, replacement Dam to be constructed just downstream of the existing Dam was 
completed. Design development included a lengthy review process involving the DSOD, the Federal 
Energy Regulatory Commission (“FERC”), and a panel of dam experts convened to oversee the Dam design 
process. The Project elements include: (a) a new roller compacted concrete dam to be constructed 
downstream of the existing dam; (b) new integrated spillway; (c) new outlet tower construction; and (d) 
partial demolition of the existing Dam. 

 The process to obtain construction bids for the Project will be done in two phases. First, a Request for 
Qualifications (“RFQ”) will be competitively advertised in the same way in which construction projects are 
advertised.  The Statement of Qualifications will be evaluated based on mandatory pass/fail requirements 
and weighted criteria. Second, the contractors that are prequalified in the RFQ process will be invited to 
submit construction bids for the project.   
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 Construction Management Services 
 In 2012, RBF Consulting, Inc., was retained to provide construction management services for the Lake 

Wohlford Dam Replacement Project, including constructability review during the design phase. Early in 
the design phase it was determined that Oakvale Road needed to be realigned in advance of the Project 
in order to make room for the proposed dam. During this time, RBF Consulting, Inc., was acquired by 
Michael Baker International (“MBI”). MBI provided constructability reviews throughout the design phase, 
and has been providing construction management and inspection services for the Oakvale Road 
Realignment under the original Consulting Agreement.  

 Over the last few years, the MBI staff with experience inspecting and managing the construction of dams 
have left the company. In addition to the loss of qualified staff, the original Consulting Agreement will be 
fully expended with the completion of the Oakvale Road Realignment Project. As a result, it was 
determined that a new Request for Proposals should be issued for construction management services for 
the Lake Wohlford Dam Replacement Project.  

Proposals were solicited by posting the Request for Proposals (“RFP”) on the City’s website. City Staff also 
reached out to several consultants to make them aware of the RFP. GEI Consultants, Inc. was the only firm 
to submit a proposal. However, they are uniquely qualified by having a proposed team with extensive 
roller compacted concrete (“RCC”) dam construction experience.  Several members of the GEI team were 
directly involved in the construction of two RCC dam projects in San Diego County; the Olivenhain Dam 
and the San Vicente Dam raise construction projects.  

Staff thoroughly reviewed the proposal, completed negotiations with the consultant, worked with the City 
Attorney’s Office, and determined the proposal to be the best value and in alignment with today’s 
construction market considering the size and complexity of the Project. The Utilities Department 
recommends retaining GEI Consultants, Inc., a third-party construction manager, to manage the 
construction of the Project under the supervision of City staff. 

The contract for construction management services includes:  

 pre-construction services including assistance with the RFQ and construction bid phases;  

 full time construction inspections;  

 construction project coordination with the City, the community, and other consultants; 

 conducting construction progress meetings;  

 managing construction documentation and record keeping;  

 reviewing contractor’s monthly progress payment requests and confirming that percentages and 
quantities of work completed align with the amounts requested for payment;  

 facilitation of partnering sessions;  

 geotechnical support and special inspection services, such as welding and concrete material 
testing; and 

 claim support. 
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Labor Compliance Program 
This Project is partially funded with California Proposition 1E grant funds, which requires the use of a State 
approved Labor Compliance Program (“LCP”). The City of Escondido Utilities Department’s LCP was 
approved by the California Department of Industrial Relations (“DIR”) on June 9, 2020. The LCP has been 
administered on two recent projects to which it is applicable, the Membrane Filtration Reverse Osmosis 
Facility Project and the Oakvale Road Realignment Project.  
 

Golden State Labor Compliance, LLC, is the third-party administrator of the Utilities Department’s LCP. 
City Utilities staff recommends retaining Golden State Labor Compliance, LLC, to provide labor compliance 
monitoring services for the Project under the supervision of City staff, which includes monitoring of all 
labor compliance requirements for all of the Project’s funding sources.  

 
Contractor Retention 
Public construction projects typically withhold a five percent retention from progress payments to 

contractors. The retention is released to the contractor after construction is complete and all 

subcontractors have been paid by the contractor. If the contractor defaults on payments to its 

subcontractors, the City could use the retention to pay the subcontractors. Public Contract Code 7201 (b) 

allows for an increase in the amount of retention to be withheld from progress payments to Project 

contractors and subcontractors when a project is found to be substantially complex. The Utilities 

Department recommends that the contractor retention for this Project be set at 10% instead of the five 

percent that is typical for most public construction projects due to the complexities described below. The 

10% retention would provide funds for the City to pay subcontractors in case the prime contractor defaults 

on payments to its subcontractors. 

This Project has several complexities, including:  

 Limited accessibility – The Project will be accessed from Oakvale Road off of Lake Wohlford Road. 

Oakvale Road is not a through street, therefore it must remain open to allow the neighboring 

community and emergency personnel ingress and egress from the area. Lake Wohlford Road is a 

heavily travelled roadway and the businesses located along Lake Wohlford Road rely on easy 

access for their customers, therefore, it is essential to maintain an open roadway during 

construction of the Dam.  

 Limited Work Area – The Project area consists of hilly, rocky, and environmentally and culturally 

sensitive habitat, including mature oak trees.  There is limited clear flat surface area for staging of 

materials such as spoil and rock stockpiles, construction equipment, batch plant equipment and 

materials, and onsite construction office space.  The proposed work area at the base of the 

existing dam is extremely limited due to a dense population of oak trees. 
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 Construction Impacts – The operation of an onsite concrete batch plant and heavy earthwork 

equipment will generate noise during construction, however the area’s steep topography and 

large tree canopies will help attenuate some of the noise and dust concerns. During the placement 

of the roller compacted concrete of the dam and spillway structures, the work will extend beyond 

normal business hours because the concrete must be installed continuously without stopping, 24 

hours a day, seven days a week. It is anticipated that rock blasting may be a part of the Project. 

Rock blasting was performed during the realignment of Oakvale Road, so local residents are 

familiar with this operation, including occasional delays up to 20 minutes before traffic can safely 

pass through the blasting zone of the construction area.  

 Potential Unforeseen and Differing Site Conditions – An exploratory geotechnical field 

investigation and report was performed, which will help identify some of the risks associated with 

the proposed construction. To further help mitigate the City’s risks exposure, a third-party 

construction management and specialty inspection team will be retained for the duration of the 

Project. The Utilities Department has been very successful completing multiple water and 

wastewater Capital Improvement Projects with few to no construction claims. The collaboration 

between consultants, contractors and City staff has allowed for such success. 

RESOLUTIONS 

A. Resolution No. 2024-15 
B. Resolution No. 2024-15 – Exhibit “A”: Construction Management Services 
C. Resolution No. 2024-16 
D. Resolution No. 2024-16 – Exhibit “A”: Labor Compliance Monitoring Services 
E. Resolution No. 2024-17 
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 RESOLUTION NO. 2024-15 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
ESCONDIDO, CALIFORNIA, AUTHORIZING THE MAYOR 
TO EXECUTE, ON BEHALF OF THE CITY, A CONSULTING 
AGREEMENT WITH GEI CONSULTANTS, INC., FOR 
CONSTRUCTION MANAGEMENT SERVICES FOR THE 
LAKE WOHLFORD DAM REPLACEMENT PROJECT 

 

 

 WHEREAS, the City of Escondido (“City”) desires to construct the Lake Wohlford Dam 

Replacement Project (“Project”); and 

 WHEREAS, the Project work will replace the existing dam with a new roller compacted concrete 

dam with integrated spillway and outlet works immediately downstream of the existing dam; and 

 WHEREAS, the City desires construction management services for the Project; and 

 WHEREAS, City staff solicited proposals from firms specializing in construction management of 

roller compacted concrete dam construction projects; and 

 WHEREAS, City staff thoroughly evaluated the proposal received from GEI Consultants, Inc. and 

the proposal from GEI Consultants, Inc. was determined to be the best value proposal; and 

 WHEREAS, GEI Consultants, Inc. has experienced personnel, specialized services, and expertise to 

manage the construction project; and  

 WHEREAS, City staff have completed negotiations with GEI Consultants, Inc. for said construction 

management services and the Interim Director of Utilities recommends that the Consulting Agreement 

(“Agreement”) be approved; and 
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 WHEREAS, this City Council desires at this time and deems it to be in the best public interest to 

accept the recommendations of the Interim Director of Utilities and approve said Agreement in an amount 

not to exceed $12,896,890. 

  NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Escondido, California, as 

follows: 

1. That the above recitations are true. 

2. That the Mayor and City Council accepts the recommendation of the Interim Director of 

Utilities. 

3. That the Mayor is authorized to execute, on behalf of the City, a Consulting Agreement 

with GEI Consultants, Inc. in substantially the same format as Exhibit “A,” which is attached hereto 

and incorporated by this reference, subject to final approval as to form by the City Attorney.   
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Consulting Agreement (v2) - 1 - CAO:2/16/2023  

 
 

CITY OF ESCONDIDO 
CONSULTING AGREEMENT 

  

 This Consulting Agreement (“Agreement”) is made and entered into as of the last signature  

date set forth below (“Effective Date”), 
 
 

Between:  CITY OF ESCONDIDO 
  a California municipal corporation 
  201 N. Broadway 
  Escondido, CA 92025 
  Attn: Randy Manns 
  (760) 839-6290, ext. 7031 
  ("CITY") 
 
And:  GEI Consultants, Inc. 
  a Massachusetts corporation 
  5901 Priestly Drive, Suite 301 
  Carlsbad, CA 92008 
  Attn: Jerry Reed 
  760-795-1973 
  ("CONSULTANT"). 
 

(The CITY and CONSULTANT each may be referred to herein as a “Party” and collectively as the 
“Parties.”) 

 WHEREAS, the CITY has determined that it is in the CITY’s best interest to retain the 

professional services of a consultant to provide construction management services for the CITY’s Lake 

Wohlford Dam Replacement Project (“Project”);   

 WHEREAS, CONSULTANT is considered competent to perform the necessary professional 

services for the CITY; and 

 WHEREAS, the CITY and CONSULTANT desire to enter into this Agreement for the per-

formance of the Services described herein. 

NOW, THEREFORE, in consideration of the mutual covenants, promises, terms, and conditions 

set forth herein, and the mutual benefits derived therefrom, the Parties hereby agree as follows: 

1. Description of Services.  CONSULTANT shall furnish all of the Services described in the Scope of 
Work, which is attached to this Agreement as Attachment “A” and incorporated herein by this 
reference (“Services”).  

2. Compensation.  In exchange for CONSULTANT’s completion of the Services, the CITY shall pay, 
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Consulting Agreement (v2) - 2 - CAO:2/16/2023  

and CONSULTANT shall accept in full, an amount not to exceed the sum of $12,896,890.  
CONSULTANT shall be compensated only for performance of the Services described in this 
Agreement.  No compensation shall be provided for any other work or services without the CITY’s 
prior written consent.  If this Agreement is amended at any time, additional compensation of 
CONSULTANT contained in any subsequent amendments shall not exceed a cumulative total of 
25% of the maximum payment provided for in this Section 2, unless approved by resolution of the 
City Council.     
 

3. Performance.  CONSULTANT shall faithfully perform the Services in a proficient manner, to the 
satisfaction of the CITY, and in accord with the terms of this Agreement.  CONSULTANT shall be 
responsible for the professional quality, technical accuracy, timely completion, and coordination of 
all reports and other information furnished by CONSULTANT pursuant to this Agreement, except 
that CONSULTANT shall not be responsible for the accuracy of information supplied by the CITY. 
 

4. Personnel.  The performance of the Services by certain professionals is significant to the CITY.  As 
such, CONSULTANT shall only assign the persons listed on Attachment “B”, attached to this 
Agreement and incorporated herein by this reference (“Personnel List”), to perform the Services.  
CONSULTANT shall not add or remove persons from the Personnel List without the City’s prior 
written consent.  If CONSULTANT has not designated a person to perform a component of the 
Services, CONSULTANT shall not assign such component of the Services to a person without 
obtaining the City’s prior written consent.  CONSULTANT shall not subcontract any component of 
the Services without obtaining the City’s prior written consent.  

 
a. Each individual listed on Attachment “B” must file (i) a Statement of Economic Interests Form 

700 (“Form 700”) pursuant to the California Political Reform Act of 1974 within 30 days of 
commencing work pursuant to this Agreement and (ii) a “leaving office” Form 700 within 30 
days of concluding work pursuant to this Agreement.  If the term of this Agreement extends 
beyond one year, each individual listed on Attachment “B” must file a Form 700 on an annual 
basis for each subsequent term year on or before the first of April.  The CITY may require 
each individual listed on Attachment “B” to assist the CITY in completing a Form 805 to 
identify consultants that make or participate in making governmental decisions and identify 
the consultants’ disclosure requirements.  The Clerk’s Office will coordinate Form 700 and 
805 completion on the CITY’s behalf. 

 
5. Termination.  The Parties may mutually terminate this Agreement through a writing signed by both 

Parties.  The CITY may terminate this Agreement for any reason upon providing CONSULTANT 
with 10 days’ advance written notice.  CONSULTANT agrees to cease all work under this Agreement 
on or before the effective date of any notice of termination.  If the CITY terminates this Agreement 
due to no fault or failure of performance by CONSULTANT, then CONSULTANT shall be 
compensated based on the work satisfactorily performed at the time of such termination.  In no 
event shall CONSULTANT be entitled to receive more than the amount that would be paid to 
CONSULTANT for the full performance of the Services.   
 

6. City Property.  All original documents, drawings, electronic media, and other materials prepared by 
CONSULTANT pursuant to this Agreement immediately become the exclusive property of the CITY, 
and shall not be used by CONSULTANT for any other purpose without the CITY’s prior written 
consent. 
 

7. Insurance Requirements. 

a. CONSULTANT shall procure and maintain, at its own cost, during the entire term of this 
Agreement, insurance against claims for injuries to persons or damages to property that may 
arise from or in connection with the performance of the Services, and the results of such work, 
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by CONSULTANT, its agents, representatives, employees, or subcontractors.  Insurance 
coverage shall be at least as broad as the following: 

(1) Commercial General Liability.  Insurance Services Office (“ISO”) Form CG 00 01 covering 
Commercial General Liability on an “occurrence” basis, including products and completed 
operations, property damage, bodily injury, and personal & advertising injury, with limits 
no less than $2,000,000 per occurrence and $4,000,000 general aggregate.  

(2) Automobile Liability.  ISO Form CA 00 01 covering any auto (Code 1), or if CONSULTANT 
has no owned autos, hired (Code 8) and non-owned autos (Code 9), with limits no less 
than $1,000,000 per accident for bodily injury and property damage, unless waived by the 
CITY and approved in writing by the CITY’s Risk and Safety Division.  

(3) Workers’ Compensation.  Worker’s Compensation as required by the State of California, 
with Statutory Limits, and Employer’s Liability Insurance with limits of no less than 
$1,000,000 per accident for bodily injury or disease. 

(4) Professional Liability (Errors and Omissions).  Professional Liability (Errors and 
Omissions) appropriate to CONSULTANT’s profession, with limits no less than $2,000,000 
per occurrence or claim and $2,000,000 aggregate. 

(5) If CONSULTANT maintains broader coverage and/or higher limits than the minimums 
otherwise required by this Agreement, the CITY requires and shall be entitled to the 
broader coverage and/or the higher limits maintained by CONSULTANT. 

b. Each insurance policy required by this Agreement must be acceptable to the City Attorney and 
shall meet the following requirements: 

(1) Acceptability of Insurers.  Insurance coverage must be provided by an insurer authorized 
to conduct business in the state of California with a current A.M. Best’s rating of no less 
than A-: FSC VII, or as approved by the CITY. 

(2) Additional Insured Status.  Both the Commercial General Liability and the Automobile 
Liability policies must name the CITY (including its officials, officers, agents, employees, 
and volunteers) specifically as an additional insured under the policy on a separate 
endorsement page.  The Commercial General Liability additional insured endorsement 
shall be at least as broad as ISO Form CG 20 10 11 85, or if not available, through the 
addition of both CG 20 10, CG 20 26, CG 20 33, or CG 20 38, and CG 20 37 if a later 
edition is used.  The Automobile Liability endorsement shall be at least as broad as ISO 
Form CA 20 01. 

(3) Primary Coverage.  CONSULTANT’s insurance coverage shall be primary coverage at 
least as broad as ISO CG 20 01 04 13 with respect to the CITY, its officials, officers, 
agents, employees, and volunteers.  Any insurance or self-insurance maintained by the 
CITY, its officials, officers, agents, employees, or volunteers shall be in excess of 
CONSULTANT’s insurance and shall not contribute with it. 

(4) Notice of Cancellation.  Each insurance policy shall provide that coverage shall not be 
canceled, except with prior written notice to the CITY. 

(5) Subcontractors.  If applicable, CONSULTANT shall require and verify that all 
subcontractors maintain insurance meeting all the requirements stated within this 
Agreement, and CONSULTANT shall ensure that the CITY (including its officials, officers, 
agents, employees, and volunteers) is an additional insured on any insurance required 
from a subcontractor. 

(6) Waiver of Subrogation.  CONSULTANT hereby grants to the CITY a waiver of any right to 
subrogation that any insurer of CONSULTANT may acquire against the CITY by virtue of 
the payment of any loss under such insurance.  CONSULTANT agrees to obtain any 
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endorsement that may be necessary to affect this waiver of subrogation, but this 
subsection shall apply regardless of whether or not the CITY has received a waiver of 
subrogation endorsement from the insurer.  Any Workers’ Compensation policy required 
by this Agreement shall be endorsed with a waiver of subrogation in favor of the CITY for 
all work performed by the CONSULTANT, its agents, representatives, employees, and 
subcontractors. 

(7) Self-Insurance.  CONSULTANT may, with the CITY’s prior written consent, fulfill some or 
all of the insurance requirements contained in this Agreement under a plan of self-
insurance.  CONSULTANT shall only be permitted to utilize such self-insurance if, in the 
opinion of the CITY, CONSULTANT’s (i) net worth and (ii) reserves for payment of claims 
of liability against CONSULTANT are sufficient to adequately compensate for the lack of 
other insurance coverage required by this Agreement.  CONSULTANT’s utilization of self-
insurance shall not in any way limit the liabilities assumed by CONSULTANT pursuant to 
this Agreement. 

(8) Self-Insured Retentions.  Self-insured retentions must be declared to and approved by the 
CITY.  

c. Verification of Coverage.  At the time CONSULTANT executes this Agreement, CONSULTANT 
shall provide the CITY with original Certificates of Insurance including all required amendatory 
endorsements (or copies of the applicable policy language effecting the insurance coverage 
required by this Agreement), which shall meet all requirements under this Agreement.  The CITY 
reserves the right to require complete, certified copies of all required insurance policies, 
including endorsements required by this Agreement, at any time.   

d. Special Risks or Circumstances.  The CITY reserves the right, at any point during the term of 
this Agreement, to modify the insurance requirements in this Agreement, including limits, based 
on the nature of the risk, prior experience, insurer, coverage, or other special circumstances. 

e. No Limitation of Obligations.  The insurance requirements in this Agreement, including the types 
and limits of insurance coverage CONSULTANT must maintain, and any approval of such 
insurance by the CITY, are not intended to and shall not in any manner limit or qualify the 
liabilities and obligations otherwise assumed by CONSULTANT pursuant to this Agreement, 
including but not limited to any provisions in this Agreement concerning indemnification. 

f. Failure to comply with any of the insurance requirements in this Agreement, including, but not 
limited to, a lapse in any required insurance coverage during the term of this Agreement, shall 
be a material breach of this Agreement.  In the event that CONSULTANT fails to comply with 
any such insurance requirements in this Agreement, in addition to any other remedies the CITY 
may have, the CITY may, at its sole option, (i) immediately terminate this Agreement; or (ii) order 
CONSULTANT to stop work under this Agreement and/or withhold any payment that becomes 
due to CONSULTANT until CONSULTANT demonstrates compliance with the insurance 
requirements in this Agreement. 

8. Indemnification and Hold Harmless.  

a. CONSULTANT (including CONSULTANT’s agents, employees, and subcontractors, if any) shall 
indemnify,  and hold harmless the CITY, its officials, officers,  and employees from and against 
any claims, demands, actions, causes of action, proceedings (including but not limited to legal 
and administrative proceedings of any kind), suits, fines, penalties, judgments, orders, levies, 
costs, expenses, liabilities, losses, damages, or injuries, in law or equity, including without 
limitation the payment of all consequential damages and attorney’s fees and other related 
litigation costs and expenses (collectively, “Claims”), of every nature to the proportional extent 
caused by CONSULTANT’s performance of the Services or its failure to comply with any of its 
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obligations contained in this Agreement, except where caused by the active negligence, sole 
negligence, or willful misconduct of the CITY. 

b. CONSULTANT (including CONSULTANT’s agents, employees, and subcontractors, if any) shall 
indemnify, and hold harmless the CITY, its officials, officers,  and employees from and against 
any  claims caused by, arising under, or resulting from any violation, or claim of violation, of the 
San Diego Municipal Storm Water Permit (Order No. R9-2013-0001, as amended) of the 
California Regional Water Quality Control Board, Region 9, San Diego, that the CITY might 
suffer, incur, or become subject to by reason of, or occurring as a result of, or allegedly caused 
by, any work performed pursuant to this Agreement. 

c. All terms and provisions within this Section 8 shall survive the termination of this Agreement. 
 

9. Anti-Assignment Clause.  Because the CITY has relied on the particular skills of CONSULTANT in 
entering into this Agreement, CONSULTANT shall not assign, delegate, subcontract, or otherwise 
transfer any duty or right under this Agreement, including as to any portion of the Services, without 
the CITY’s prior written consent.  Any purported assignment, delegation, subcontract, or other 
transfer made without the CITY’s consent shall be void and ineffective.  Unless CONSULTANT 
assigns this entire Agreement, including all rights and duties herein, to a third party with the CITY’s 
prior written consent, CONSULTANT shall be the sole payee under this Agreement.  Any and all 
payments made pursuant to the terms of this Agreement are otherwise not assignable.   
 

10. Attorney's Fees and Costs.  In any action to enforce the terms and conditions of this Agreement, 
the prevailing Party shall be entitled to reasonable attorney’s fees and costs. 
 

11. Independent Contractor. CONSULTANT is an independent contractor, and no agency or 
employment relationship is created by the execution of this Agreement. 
 

12. Amendment.  This Agreement shall not be amended except in a writing signed by the CITY and 
CONSULTANT. 
 

13. Merger Clause.  This Agreement, together with its attachments or other documents described or 
incorporated herein, if any, constitutes the entire agreement and understanding of the CITY and 
CONSULTANT concerning the subject of this Agreement and supersedes and replaces all prior 
negotiations, understandings, or proposed agreements, written or oral, except as otherwise 
provided herein.  In the event of any conflict between the provisions of this Agreement and any of 
its attachments or related documents, if any, the provisions of this Agreement shall prevail. 
 

14. Anti-Waiver Clause.  None of the provisions of this Agreement shall be waived by the CITY because 
of previous failure to insist upon strict performance, nor shall any provision be waived because any 
other provision has been waived by the CITY, in whole or in part. 
 

15. Severability.  This Agreement shall be performed and shall be enforceable to the full extent allowed 
by applicable law, and the illegality, invalidity, waiver, or unenforceability of any provision of this 
Agreement shall not affect the legality, validity, applicability, or enforceability of the remaining 
provisions of this Agreement. 
 

16. Governing Law.  This Agreement and all rights and obligations arising out of it shall be construed in 
accordance with the laws of the State of California.  Venue for any action arising from this Agreement 
shall be conducted only in the state or federal courts of San Diego County, California. 

 
17. Counterparts.  This Agreement may be executed on separate counterparts, each of which shall be 

an original and all of which taken together shall constitute one and the same instrument.  Delivery 
of an executed signature page of this Agreement by electronic means, including an attachment to 
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an email, shall be effective as delivery of an executed original.  The Agreement on file with the City 
is the copy of the Agreement that shall take precedence if any differences exist between or among 
copies or counterparts of the Agreement. 
 

18. Provisions Cumulative.  The foregoing provisions are cumulative to, in addition to, and not in 
limitation of any other rights or remedies available to the CITY. 
 

19. Notice.  Any statements, communications, or notices to be provided pursuant to this Agreement 
shall be sent to the attention of the persons indicated herein, and the CITY and CONSULTANT shall 
promptly provide the other Party with notice of any changes to such contact information. 
 

20. Business License.   CONSULTANT shall obtain a City of Escondido Business License prior to 
execution of this Agreement and shall maintain such Business License throughout the term of this 
Agreement. 
 

21. Compliance with Laws, Permits, and Licenses. CONSULTANT shall keep itself informed of and 
comply with all applicable federal, state, and local laws, statutes, codes, ordinances, regulations, 
rules, and other legal requirements in effect during the term of this Agreement. CONSULTANT shall 
obtain any and all permits, licenses, and other authorizations necessary to perform the Services.  
Neither the CITY, nor any elected or appointed boards, officers, officials, employees, or agents of 
the CITY, shall be liable, at law or in equity, as a result of any failure of CONSULTANT to comply 
with this section. 
 

22. Prevailing Wages. If applicable, pursuant to California Labor Code section 1770 et seq., 
CONSULTANT agrees that a prevailing rate and scale of wages, in accordance with applicable 
laws, shall be paid in performing this Agreement.  CONSULTANT shall keep itself informed of and 
comply with all applicable federal, state, and local laws, statutes, codes, ordinances, regulations, 
rules, and other legal requirements pertaining to the payment of prevailing wages.  The prevailing 
rate and scale to be paid shall be the same as the applicable “General Prevailing Wage 
Determination” approved by the Department of Industrial Relations as of the Effective Date of this 
Agreement, which are available online at http://www.dir.ca.gov/oprl/dprewagedetermination.htm 
and incorporated into this Agreement by this reference. Neither the CITY, nor any elected or 
appointed boards, officers, officials, employees, or agents of the CITY, shall be liable, at law or in 
equity, as a result of any failure of CONSULTANT to comply with this section. 
 

23. Department of Industrial Relations Compliance.  This public project is subject to compliance 
monitoring and enforcement by the Department of Industrial Relations.  CONSULTANT shall post 
all job site notices required by regulation.  CONSULTANT, as well as any subcontractors, shall be 
registered pursuant to California Labor Code section 1725.5 to be qualified to bid on, be listed in a 
bid proposal (subject to the requirements of Public Contract Code section 4104), or engage in the 
performance of any public works contract subject to the requirements of Division 2, Part 7, Chapter 
1 of the California Labor Code.  Neither the CITY, nor any elected or appointed boards, officers, 
officials, employees, or agents of the CITY, shall be liable, at law or in equity, as a result of any 
failure of CONSULTANT to comply with this section. 
 

24. Immigration Reform and Control Act of 1986. CONSULTANT shall keep itself informed of and 
shall comply with the Immigration Reform and Control Act of 1986 (“IRCA”).  CONSULTANT 
represents and warrants that all of its employees and the employees of any subcontractor retained 
by CONSULTANT who perform any of the Services under this Agreement, are and will be authorized 
to perform the Services in full compliance with the IRCA.  CONSULTANT affirms that as a licensed 
contractor and employer in the State of California, all new employees must produce proof of 
eligibility to work in the United States within the first three days of employment and that only 
employees legally eligible to work in the United States will perform the Services.  CONSULTANT 
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agrees to comply with the IRCA before commencing any Services, and continuously throughout the 
performance of the Services and the term of this Agreement. 
 

25. Effective Date.  Unless a different date is provided in this Agreement, the effective date of this 
Agreement shall be the latest date of execution set forth by the names of the signatories below. 

 
26. The CITY shall retain 5% of each payment CONSULTANT as part of security for the fulfillment of 

Services under this Agreement, to be released upon written request of the CONSULTANT on an 
annual basis contingent upon all Project documentation being up-to-date. 

 
CONSULTANT may request that the CITY make payments of earned retentions directly to an 
escrow account at the sole expense of the CONSULTANT. If this option is selected, CONSULTANT 
will provide bank and account information to the CITY for preparation of a retention escrow 
agreement, on the standard CITY-approved form, before the first payment is made to 
CONSULTANT. 
 
After Project completion, and once it is determined that all Project records have been properly filed 
on the CITY’s Secure File Transfer Protocol (“SFTP”) site, and all other close-out activities have 
been completed to the satisfaction of CITY staff, and there are no outstanding labor compliance 
issues or complaints, the CITY will release (or request to be released from the escrow account) the 
remaining retention funds that have been withheld.  

 
 

(SIGNATURE PAGE FOLLOWS) 
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  IN WITNESS WHEREOF, this Agreement is executed by the Parties or their duly authorized 
representatives as of the Effective Date: 
 
 
 CITY OF ESCONDIDO 
 
 
Date:  __________________ ___________________________________ 
 Dane White, Mayor 
 
 

 

 GEI CONSULTANTS, INC. 
 
 
Date:  __________________ ___________________________________ 
 Jerry Reed, Vice President 
 
 
APPROVED AS TO FORM: 
OFFICE OF THE CITY ATTORNEY 
MICHAEL R. MCGUINNESS, CITY ATTORNEY 

 
BY: __________________________ 
 

THE CITY OF ESCONDIDO DOES NOT DISCRIMINATE AGAINST QUALIFIED PERSONS WITH DISABILITIES. 
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ATTACHMENT “A” 
Scope of Work 

A. General

GEI Consultants, Inc. a Massachusetts Corporation (“Consultant”), will provide the City of
Escondido, a California municipal corporation (“City”), with full-service construction management
(“CM”) services related to the City’s Lake Wohlford Dam Replacement Project (“Project”).

B. Location

Consultant to provide services at the Project site located approximately 6.5 miles northeast of the
City of Escondido.  Access to the area of the site is via Valley Center Road, Lake Wohlford Road,
and Oakvale Road.  See map Exhibit A, which is attached to this Scope of Work and incorporated
herein by this reference, for the Project site map.

C. Services

Consultant shall provide services as described in Consultant’s proposal, which is attached hereto
as Exhibit B and incorporated by this reference.  In the event of a conflict between this Agreement
(including this Scope of Work) and Exhibit B, the terms of this Agreement shall prevail.

Project services under this Agreement shall include but not be limited to:

Task 1 – Project Coordination

1. Provide Pre-Bid Phase Services: Constructability Review and Assist the City with developing
and rating the Project Contractor Pre-Bid Qualification Process and the Competitive Bidding
Phase of the procurement;

2. Provide Bid Phase Services;
3. Develop a Construction Management Plan;
4. Develop a Responsibility Matrix;
5. Develop a Risk Management Plan (which may incorporate the use of Monte Carlo simulation)

to compare probabilities relating to cost and schedule curves;
6. Collaborate with City staff and the design engineer on developing a comprehensive layout for

the CM Field Offices and Laboratory Facilities;
7. Assist the City with community outreach efforts;
8. Provide a Full-time staff member who is dedicated to performing document control tasks and

assisting with labor compliance requirements;
9. Coordinate with the City’s Utilities Construction & Engineering staff;
10. Coordinate with the City’s Water Treatment staff regarding major shutdowns, tie-ins, facility

connections, and any applicable training;
11. Coordinate all special inspections for the Project that are not required of the Project contractor

(e.g. geotechnical and any special inspections that are included as part of CM services).  All
subcontracts for special inspections must include state and federal (Davis-Bacon) prevailing
wage and labor compliance requirements – as deemed applicable.  Consultant’s services
relating to special inspections for the Project are further detailed in Task 5 below;

12. Coordinate with the City’s independent consultants (e.g. design engineer, third-party labor
compliance consultant, SWPPP Program Manager, environmental and cultural monitoring
consultants) and all stakeholders to ensure good communications with the Project contractor
and good record keeping practices; and

13. Coordinate, review, observe, and document all equipment testing and start up, if applicable.
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Task 2 – Construction Phase Services (Project Management) 
 
1. Lead the Pre-construction meeting for the Project; 
2. Facilitate weekly Progress Meetings with the Contractor and conduct separate team meetings 

with the City (e.g. held the day before regular progress meetings); prepare and distribute 
corresponding meeting minutes for each meeting; 

3. Provide Monthly Progress Reports; 
4. Develop and implement a Construction Management Plan (i.e. schedule, quality, health and 

safety);  
5. Provide Project Training & Orientation such as job site protocols, visitor sign-in requirements; 
6. Provide CM Contract Administration; 
7. Ensure adherence to this Agreement, the Project contractor’s contract documents, and the 

Project plans and specifications; 
8. Attend a preliminary meeting with the City and labor compliance consultant to review Project 

documentation requirements; 
9. Organize and facilitate a pre-construction partnering session with the Project contractor to 

discuss any potential design related issues, preliminary RFIs, or other items that might help 
expedite, ease, or promote a positive construction start; 

10. At the City’s request, provide professional opinions to the City relating to field construction 
issues, determining entitlement of compensation to the Project contractor for differing site 
conditions, change in scope items, negotiating all change order work, mitigating construction 
claims resolutions, and providing appropriate responses to the Project contractor regarding 
such issues, on behalf of the City.  

11. Facilitate an intermediary Partnering Session, if deemed necessary during construction of the 
Project; 

12. Review the Project contractor’s monthly progress payment estimates and confirm that 
percentages and quantities of work completed align with the amounts requested for payment.  
Provide a thorough review for accuracy and comparison with actual work completed.  Meet 
with the City’s Field Engineering Inspector to discuss the progress pay application and ensure 
that all check list items are complete, including labor compliance issues, prior to submittal to 
the City.  Make appropriate recommendations to the City on payment issues; 

13. Clearly document all details and calculations in written field orders and change orders, 
ensuring good results for future audits by various funding entities; 

14. Track preliminary notices forwarded by City staff, collect and file appropriate releases from 
contractor, and ensure all appropriate and necessary releases are on file upon Project 
completion; 

15. Conduct and coordinate preliminary and final walk-throughs for the punch lists, start up and 
testing, and closeout.  Ensure all deliverables have been reviewed, approved, and delivered 
to the appropriate City staff, including Operation and Maintenance manuals and any other 
training documentation; 

16. Provide claim support through final resolution.  Mitigate existing issues and resolve all future 
issues with minimal escalation to avoid claims; and 

17. Submit detailed monthly CM services invoices, and include a Burn Rate spreadsheet with each 
invoice for budget tracking.  A sample spreadsheet will be provided.   

 
Task 3 – Quality Assurance 
 
1. Ensure Project contractor compliance; 
2. Use the Construction Management Plan (“CMP”) to ensure all monitoring, inspections and 

Quality Assurance guidelines relating to the Project are being executed; 
3. Monitor all Project permit conditions (e.g. City encroachment permit) and the respective 

expiration dates for each Project permit.  Inform the City and Project contractor when non-
compliance is observed as it relates to the Project permit requirements; 

4. Monitor and ensure the Project contractor’s compliance for all Project specifications and 
drawings requirements, the City’s Standard Detail drawings, agency encroachment permits, 
and all other pertinent standards, requirements, and documents associated with the Project;  
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5. Monitor Project contractor’s schedule each week and inform the City of any construction 
conflicts and issues that could potentially affect the Critical Path Method - CPM or designated 
Project schedule method; and 

6. Provide Storm Water Pollution Prevention Plan Management Services 
7. Ensure Environmental Compliance by working closely with the various environmental 

consultants on the Project. 
 
Task 4 – Document Control and Record Keeping 

 
1. Implement plan for documentation control, record keeping and completion of work; 
2. Employ and conform to the City’s Secure File Transfer Protocol (“SFTP”) system, file 

management plan, and other City-provided forms to prepare, process, and file (in PDF format) 
all construction phase documents and records, ensuring complete Project records during the 
course of the Project and at Project completion; 

3. Examples of document control and record keeping include, but are not limited to: 
a. Preparation of written daily field reports for submittal to the City via the SFTP.  

Reports must include work performed, labor and equipment utilized, and a discussion 
of any work not conforming to the plans and specifications.  The City will provide 
Consultant a written daily field report form within 30 days of the Effective Date; 

b. In accordance with the General Conditions (“GC”), Consultant shall collect the 
Project contractor’s daily reports.  After collection, Consultant shall compare the 
Project contractor’s daily reports to Consultant’s daily inspection reports so any 
discrepancies can be addressed in a timely manner.  Approved reports will be filed 
on the SFTP; 

c. Daily photographic documentation of construction activities in digital, date-stamped 
format.  Photo file sized shall conform to City file requirements.  Photos shall be 
uploaded to the City SFTP on a daily or weekly basis; 

d. Observe and record all major materials deliveries to the Project site to confirm 
compliance with the Project specifications and approved shop drawings; 

e. Review and upload all special inspection reports and geotechnical reports provided 
by those firms contracted through Consultant pursuant to Task 1 and Task 5; 

f. Review and upload to the SFTP all Project documents, reports, and correspondence, 
including shop drawings, submittals, requests for information (“RFI”), Storm Water 
Pollution Prevention Plan inspections reports, permit documents, environmental 
monitoring reports and training documentation, labor compliance monitoring reports 
and correspondence, community complaints and documentation of contact and 
resolution, geotechnical and materials testing reports, and special inspections; 

g. During the Project’s construction phase, review and update Project red line drawings 
and Project contractor red line drawings, and provide final reviews and approval of 
the Project contractor’s red line drawings at Project completion.  Submit final, 
Consultant-approved Project contractor red line drawings to the City Field 
Engineering Inspector; 

h. Prepare quarterly CM reports, including detailed descriptions of work completed, 
schedule status, submittals status, RFI status, design revision status, progress 
payment and overall contract status, and Project photographs representing key 
construction activities.  The quarterly reports will be prepared in a City-approved 
format including color copies of six or more digital photographs with captions of work 
performed.  Electronic copies of the quarterly reports shall be accessible to the City 
via the City’s SFTP site; and 

i. Ensure all Project records meet the highest quality assurance/quality control 
standards.  Questionable audit results can negatively impact the City’s future funding 
opportunities.  Most project documentation is considered public record and is 
potentially subject to a high-level of scrutiny. 

4. The City will provide Consultant a CM manual, including a detailed file plan and supplementary 
descriptions corresponding to a select scope of work subtasks.  The City does not object to 
Consultant using their own proprietary file management system; however, all documents 
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produced in that file management system, as well as documents received from the Project 
contractor, must be saved as PDFs and filed on the City’s SFTP site on a regular (daily or 
weekly) basis, so that the City’s Utilities Construction Management staff has access to all 
project related documents at all times. Consultant payments will be held, or partially held, if 
records are not kept up-to-date each month. 

5. Prepare for Project Closeout and Final Payment Processing. 
 
Task 5 – Subcontract Management (Special Inspection Services) 

 
1. Consultant to include and manage the following as part of the CM services: 

a. Scheduling testing for geotechnical support and special inspection and monitoring 
services, as needed.  Geotechnical support and special inspections services shall 
include, but are not limited to: 

i. Ability to track quantities of excavated materials via survey mapping or other to 
help determine the amount of rock encountered and removed, unsuitable soil 
conditions and to create a defensible position to either support or counter a 
potential claim; 

ii. Inspection of Roller Compacted Concrete Dam construction in accordance to the 
requirements of Project geotechnical specifications and plans; 

iii. Inspection of trench backfill and compaction testing during pipeline construction 
and site grading; 

iv. Materials sampling and testing during installation of cast-in-place concrete for 
structures and grouting operations; 

v. Subgrade, aggregate base and asphaltic concrete in cases where the Project 
construction has caused damage to road surfaces, private driveways or other; 

vi. Laboratory testing of imported material, compaction testing of trench backfill, 
concrete cylinder testing, proctor test, and aggregate base conformance to 
Project specifications for asphalt and concrete; 

vii. Submitting field reports and lab test reports to the CM; and 
viii. Retain a Blasting Specialist as needed. 

2. As part of the CM fee schedule, a line item allowance of $3,830,107.00 has been added for 
geotechnical and special inspection services.  This allowance is based on a time and materials 
basis, not to exceed $3,830,107.00  without prior written authorization from the City. 

3. Consultant is responsible for ensuring compliance with all state and federal (Davis-Bacon) 
prevailing wage laws and requirements for their firm and any subcontractors or 
subconsultants, including Skilled and Trained Workforce requirements.  State and federal 
(Davis-Bacon) prevailing wage laws and requirements, including Skilled and Trained 
Workforce requirements, must be listed in all subcontracts.  Consultant and all of their 
subcontractors and subconsultants are required to submit prevailing wage documentation to 
the City’s labor compliance consultant for compliance monitoring for covered classifications. 
Consultant payments are subject to withholding for non-compliance. 

 
D. Scheduling 

 
Consultant to schedule specific date for beginning of work in advance by contracting Randy Manns 
at 760-839-6290 ext. 7031 or rmanns@escondido.org. Further instructions will be provided upon 
scheduling. 
 

E. Contract Price and Payment Terms  
 

The contract price shall not exceed $12,896,890.  Consultant shall submit monthly invoices to the 
City, and the City shall pay Consultant for invoiced services within 30 days of receipt of an invoice. 
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Consulting Agreement (v2) - 13 - CAO:2/16/2023  

The following service rates per task shall remain in effect throughout the term of this Agreement. 
 

Task No. Task Description Total Cost 
1 Project Coordination $1,183,817 
2 Construction Phase Services (Project Management) $3,572,151 
3 Quality Assurance Inspection $2,685,636 
4 Document Control/Record Keeping $1,135,231 
5 Subcontract Management – Special Inspection Services $3,830,107 

Other Other Direct Costs $489,948 
 Total $12,896,890 

 
Consultant’s rates for services are calculated on a “time and materials” basis in accordance with 
Exhibit C to this Scope of Work, which is attached hereto and incorporated by this reference, shall 
remain in effect throughout the term of this Agreement.  
 
Consultant acknowledges that the term of this Agreement will extend over multiple fiscal years, and 
that work and compensation under this Agreement is contingent on the City Council appropriating 
funding for and authorizing such work and compensation for those fiscal years.  This Agreement 
may be terminated at the end of the fiscal year for which sufficient funding is not appropriated and 
authorized.  The City is not obligated to pay Consultant for any amounts not duly appropriated and 
authorized by City Council. 
 
Consultant further acknowledges that although all of the services listed on the Fee Estimate and  
Schedule are approved under the City Council action that approves this Scope of Work, only the 
“Pre-construction” phase, in the amount of $526,458, will be encumbered. The remaining amount 
will be encumbered after the WIFIA loan is secured.  
 
Pre-construction phase includes the following tasks/deliverables: 

1. Construction Management Plan 
2. Rick Management Plan and Risk Register 
3. Constructability Reviews, Finalize Contract Documents 
4. Contractor Pre-Qualification 
5. Contractor Bid Process, Award 
6. Assist with Community Outreach, Coordinate with City Departments and 

Consultants  
 
F. Term 

 
The term of this Agreement shall be from the Effective Date of the Agreement through Project 
completion, close-out of records, and release of consultant retention. 

 
G. Other 

 
Consultant further acknowledges that services provided under this Agreement shall be subject to all 
applicable terms and requirements of:  
1. The Grant Agreement between the City and State Department of Water Resources 

(Agreement No. 4600009575), which is attached hereto as Exhibit D and incorporated by this 
reference; and 

2. The WIFIA Loan Agreement between the Escondido Joint Powers Financing Authority, the 
United States Environmental Protection Agency, and the City, which is attached hereto as 
Exhibit E and incorporated by this reference. 
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Exhibit A 

Project Site Map 

 
General Vicinity Map 

 

 
Proposed Modified RCC Improvement 
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RFP 24-08 | Construction Management Services for the Lake Wohlford Dam Replacement Project 

 

 

In this section we: 

 Demonstrate that we understand the scope of 
work outlined in the RFP.  

 Commit to performing the entire scope of work 
presented in the RFP.  

 Outline our approach to scope activities that we 
consider to be key to Project success.  

Task 1: Project Coordination 
CONSTRUCTABILITY REVIEW 
GEIʼs CM staff support our in-house design teams through 
constructability reviews on hundreds of projects each 
year. Our main area of focus is ensuring clarity within and 
continuity between the specifications and other bid 
documents to avoid ambiguity and conflicts.  

We will use our experience with dam construction and RCC 
to make recommendations that will help reduce the 
number of RFIs and the risk of potential change orders 
during construction, where the impacts to project budget 
and schedule tend to be greater. 

CONTRACTOR PREQUALIFICATION  
Very specific construction experience is required to 
construct an RCC dam. Prequalifying contractors is an 
effective tool in reducing the risk of selecting a poorly 
qualified contractor, by ensuring that only contractors and 
subcontractors that have the necessary qualifications are 
invited to bid on the Project. A well-constructed 
prequalification process can also help to reduce the 
potential for protest delays at the time of bid. 

Jerry Reed, Wade Griffis, and Rob Fill will assist the City 
with this process. Together they bring decades of lessons 
learned from previous RCC dam projects, including the 
San Vicente Dam raise where Jerry and Wade learned 
firsthand the pitfalls that need to be avoided when 
prequalifying RCC contractors.  

BID PHASE SERVICES  
Once prequalified firms are invited to bid on this Project, 
the important task of providing adequate and reliable bid 
documents begins, along with effectively answering 
contractor questions throughout the bid process. 
Providing clear and thorough answers reduces the need 
for bidders to make assumptions and promotes the 
development of comparable and competitive bids. Jerry 
Reed, Wade Griffis, and Rob Fill will assist the City with the 
selection and procurement process, as they have done for 
many dam projects in the past. 

PREPARATION OF THE CM PLAN  
Our CM plan will serve as a road map for how we execute 
our CM services, and how we coordinate with other 
project team members. The CM plan will include, but not 
be limited to, the following: 

• Safety plan 
• Communications plan, with responsibility matrix 
• CQA plan 
• Risk management plan 
• Document control plan 
• Change management plan 

Steve Lindsay will lead the development of these plans 
under the supervision of Jerry Reed. Steve developed the 
City of San Diegoʼs current guidance manuals for both 
construction management and project management, and 
Jerry has written and revised portions of SDCWAʼs 
Construction Management Manual. We will coordinate 
with the City and the Cityʼs other project consultants to 
identify lines of communication and responsibilities for all 
parties in accordance with the Cityʼs own procedures 
manuals. The CM plan will be reviewed and updated 
annually to ensure that it stays relevant and usable.  

RISK MANAGEMENT  
Risk management on this Project will be aimed at 
identifying, characterizing, and mitigating risks before 
they occur, with the overall goal of maximizing safety and 
minimizing project cost and schedule impacts. Arun 
Parsons, who led the on-site coordination of risk 
management for the Calaveras Dam replacement project, 
will lead the CMʼs risk management scope for this Project. 
Arun will first develop a risk management plan to specify 
the roles, responsibilities, and procedures for the formal 
management of risk through the duration of the project.  

After the risk management plan is finalized, Arun will lead 
the development of the initial risk register, in 
collaboration with the City, designer, and environmental 
consultant. The risk register will identify potential risks 
through the lifetime of the Project, develop actions that 
can be taken to transfer, mitigate or avoid each risk, and 
identify action owners. As we continue through pre-
construction and construction, Arun will regularly check in 
with action owners to drive actions forward. We will 
regularly (perhaps quarterly) meet in-person with the 
Project team to discuss and update the risk register.  

Additional scope, if the City desires, would involve a 
quantitative analysis (typically a Monte Carlo analysis) of 
the Projectʼs “risk profile,” the primary benefit of which is 
to provide a probability vs. cost curve that can be 
compared to the Project contingency budget.  

4. SCOPE OF WORK 
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RFP 24-08 | Construction Management Services for the Lake Wohlford Dam Replacement Project 

COMMUNITY OUTREACH  
We expect that the City will lead community outreach 
efforts for this Project, and the CM team will support as 
needed in a leadership and/or administrative capacity. 
Jerry Reed and Steve Lindsay have extensive experience 
with community outreach and leading town meetings to 
address residentsʼ questions and concerns, and they are 
available to support the City in any way. Additionally, our 
CM team can provide administrative support for 
community outreach, such as developing fliers and 
managing websites. 

COORDINATE WITH THE CITYʼS WATER TREATMENT 
STAFF 
We expect that the Cityʼs person in charge of the CM 
services contract will be Randy Manns of the Utilities 
Construction and Engineering Division, and it will be he 
whom we take formal direction from. Additionally, it will 
be beneficial to the Project if the CM team establishes 
direct communication with the Cityʼs Water Treatment 
staff to discuss, plan and execute activities that will affect 
operations, such as system shutdowns, bypass set-up, 
outlet works construction and start-up, and any necessary 
training. We will work with the City to define the points-of-
contact and lines of communication and include these 
details in the communications plan.  

Task 2: Construction Phase Services 
LEADING AND FACILITATING MEETINGS 
The GEI CM team will lead or facilitate the following 
meetings throughout the life of the Project:  

• Preliminary meetings with City and City 
representatives (designer, environmental 
consultant, labor compliance consultant) 

• Pre-construction meeting 
• Pre-construction partnering session 
• Weekly progress meetings with City and City 

representatives  
• Weekly progress meetings with contractor 
• Preliminary and final walk-throughs 

Meetings between different team members will be 
methodically managed and documented to make effective 
use of time in reaching decisions and determining 
necessary actions. Meetings will be led by a senior 
member of the CM team such as the Jerry Reed, Steve 
Lindsay, or Aaron Trimm, with the office engineer Kody 
Vandervort taking notes and subsequently circulating 
those notes and the agenda for the next meetings.  Our 
documentation of meetings, particularly with the 
contractor, will provide a useful administrative record for 
future reference. 

CM CONTRACT ADMINISTRATION 
GEIʼs CM contract administration activities will support our 
execution of CM services contract. Major activities include 
management of CM staffing, subconsultants and resources 
to execute the CM scope of work, managing the CM 
services budget, and meeting CM reporting requirements 
efficiently and effectively. Lucy Vinnichenko will be the 
CM services contract administrator. Lucy will manage our 
subcontracts with our CM team partners and specialty 
inspection firms. Lucy will review all incoming 
subconsultant invoices and, once approved will compile 
with GEIʼs fees and create a monthly CM services invoice to 
transmit to the City. With each invoice we will submit a 
burn rate spreadsheet based on the Cityʼs template, and a 
CM services monthly report. 
ENSURE CONTRACTORʼS ADHERENCE TO THE 
CONTRACT DOCUMENTS 
As the Cityʼs construction manager, one of our primary 
functions is to administer the Cityʼs contract with the 
contractor and hold the contractor accountable for 
adhering to the contract requirements. Important areas of 
contract compliance include, but are not limited to: 

• Safety management 
• Construction quality control 
• Schedule updates 
• Payment applications 
• Permit compliance 
• Change management 

Our CM plan will contain the CM teamʼs responsibilities, 
processes, and procedures for enforcing the construction 
contract, which we will develop in coordination with the 
City and the Cityʼs existing CM procedures. 

Key to our enforcement of the construction contract will 
be formal correspondence in a timely manner. Steve 
Lindsay will hold the contractor to the specified 
requirements for submitting formal documentation, 
requests and notices, and he will take direct responsibility 
for ensuring that the Cityʼs correspondence is equally 
timely. In this way Steve will minimize the chances of 
owner-caused delays.  

PRE-CONSTRUCTION PARTNERING SESSION 
The key staff on our team have all taken part in partnering 
on large capital projects and agree that this is a necessary 
component to help ensure that communication is effective 
within the team and that everyone has a goal to resolve 
issues during construction to eliminate and/or minimize 
claims.  The scope of work provided in the RFP indicates a 
partnering session facilitated by the CM team to discuss 
any potential design related issues, preliminary RFIs, or 
other items that might expedite or promote a constructive 
start to construction. Jerry Reed will facilitate the 

Attachment "A" 

Page 8 of 172

Resolution No. 2024-15 

Exhibit "A" 

Page 16 of 184

95

Item8.



 GEI CONSULTANTS, INC. | Page 31 

RFP 24-08 | Construction Management Services for the Lake Wohlford Dam Replacement Project 

partnering session, using his experience leading the 
ownerʼs teams for the San Vicente Dam raise and 
Olivenhain Dam projects to structure and manage the 
meeting in a constructive and collaborative way. Prior to 
the partnering session, Jerry will meet separately with the 
City, design team, and contractor to gather initial topics to 
develop the agenda and brief each party on the purpose 
of the meeting – to be collaborative and work together for 
a successful project start. 
SUPPORT FOR ISSUE RESOLUTION AND CHANGE 
MANAGEMENT 
Effective dispute resolution and change management are 
critical to the management of dam construction. Aaron 
Trimm will lead change management, under the 
supervision of Steve Lindsay. A key element of our 
approach will be an “issue resolution ladder.” This will be 
detailed in our CM plan and is a formalized method of 
working through issues, whereby disagreements or 
disputes are to be resolved at the lowest possible level. 
For example, an issue arising in the field must first be 
discussed between the on-site contractorʼs supervisor and 
the CMʼs lead inspector. Only if they are not able to resolve 
the issue will it be elevated to the CM. The goal of the issue 
resolution ladder is to minimize the number of formal 
disputes.  

If the contractor does transmit a formal request for a 
change order, our construction contract administrator, 
Aaron Trimm, will immediately review the request for 
contractual merit and potential impacts, and then brief 
the CM, Steve Lindsay. Steve will inform the City of the 
request and at the same time provide a summary of the 
CM teamʼs assessment of merit and impacts. The CM team 
will then support the City in deciding upon a course of 
action, developing response documentation, and 
negotiating with the contractor, if necessary.  

REVIEW CONTRACTORʼS MONTHLY PROGRESS 
PAYMENT 
Our contract administrator, Aaron Trimm will receive the 
contractorʼs monthly payment request and work with the 
resident engineer and office engineer to verify that the 
request conforms to the contract requirements and 
accurately reflects the percentages and quantities of the 
work performed. Aaron will not accept the payment 
request until it is accurate and compliant, at which point 
he will pass to the CM, Steve Lindsay to review before 
submitting to the City with a recommendation for 
payment. 

PUNCH LISTS, START-UP AND CLOSEOUT 
As part of our duties with managing and facilitating the 
preliminary and final walk-throughs, we will assemble a 

complete Project punch list, oversee start-up and testing, 
and guide the Project through close-out. Our QA manager, 
Mike Jubran, will confirm all deliverables have been 
reviewed, approved, and submitted to appropriate City 
staff. Mike will work with our start-up and commissioning 
coordinator, Jay Losofsky, to ensure that the contractor 
provides all necessary O&M Manuals and will facilitate any 
necessary training for City Water Treatment staff to 
operate the new facilities. An important element of Project 
close-out is to track and verify all releases have been 
obtained from contractors, subcontractors, and vendors 
for preliminary notices that have been filed against the 
Project.  

Task 3: Quality Assurance Inspection 
ENSURE THAT QA IS EXECUTED, AND MONITOR 
CONTRACTOR COMPLIANCE WITH SPECIFICATIONS AND 
DRAWINGS 
GEI will develop and implement a specific and 
comprehensive construction QA program for the Project, 
with the goal of assuring that all contract requirements 
are met. In pre-construction our QA manager and resident 
engineer, Mike Jubran, will develop our CQA plan for the 
City, designer, and DSOD to review and approve. The CQA 
plan will be based upon the design drawings, 
specifications, and relevant City standards, and will be 
aimed at providing oversight and assurance of the 
contractorʼs CQC plan. More details of our QA program and 
plan are provided in Section 3.  

MONITOR PERMIT CONDITIONS 
We will monitor and ensure all Project permits, including 
encroachment permits, are operating with active 
expiration dates prior to advertising the project for bid. 
During constructability review, we will ensure that permit 
requirements are included in the contract documents, and 
during construction we will work with the Cityʼs 
environmental consultant to enforce requirements. 

ENSURE ENVIRONMENTAL COMPLIANCE 
The sensitive cultural and environmental resources in the 
vicinity of Lake Wohlford require diligent cultural and 
environmental monitoring, which will be performed by 
another City consultant.  

Our CM team will coordinate with the environmental 
consultant in pre-construction to establish the Project 
monitoring and oversight requirements, and then 
coordinate through construction to schedule all necessary 
monitoring to keep the work on track and in line with the 
permit requirements. When needed, we will enforce 
directives and corrective actions required of the 
contractor to maintain permit compliance. 
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MONITOR CONTRACTORʼS SCHEDULE 
Our contract administrator, Aaron Trimm, supported by 
our scheduler, Autumn Childers, will receive and analyze 
the contactorʼs monthly schedule update, which will be 
compared to the approved baseline schedule. If the 
contractor falls behind schedule, Aaron will request that a 
recovery schedule be provided detailing how the 
contractor will bring the project back on schedule.  

Aaron and Autumn will hold a pre-construction scheduling 
conference with the contractor to review the Project 
schedule requirements. A primary goal of this meeting is 
to help the contractor more efficiently develop an 
acceptable baseline schedule. 

Task 4: Document Control and Record 
Keeping 
CONFORM TO THE CITYʼS SECURE FILE TRANSFER 
PROTOCOL (SFTP) 
We will comply with the Cityʼs SFTP by placing all project 
documentation, in the necessary templates and formats 
and with necessary timeliness, onto the Cityʼs SFTP so 
that they can be accessed as and when needed by City 
staff. We will look for the City to provide us the Cityʼs CM 
Manual, which will detail the Cityʼs filing plan and 
document management requirements. Our full-time 
document controller, Heather Geren, will take 
responsibility for SFTP compliance. 

IMPLEMENT A DOCUMENT CONTROL PLAN AND SYSTEM 
In addition to fulfilling the Cityʼs SFTP, the GEI CM team 
proposes to use Procore as a CM document control 
system for the project that is accessible and usable by all 
Project team members. GEI has used Procore on similar 
projects and found it to be a useful tool. Heather Geren 
will develop our protocols for the use of the Procore 
system, including the management of: 

• CM daily field reports 
• Contractor QC reports 
• CM QA reports and special inspections reports 
• Meeting minutes 
• Red line drawings 
• Formal correspondence 
• RFIs and submittals 

QUARTERLY CM REPORTS 
As specified in the RFP, GEI will provide quarterly CM 
reports to the City that provide a summary of the project 
status and a look-ahead to upcoming activities. We will 
develop the format and the desired content of the reports 
in discussion with the City, and we expect to include: 

• Project cost and schedule status 
• Safety updates 

• Construction activities 
• QA activities and non-compliance issues 
• Submittals and RFIs in process 
• Environmental compliance status and issues 
• Change management log 
• Risk management status 

LABOR COMPLIANCE 
This project will be governed by state and federal 
prevailing wage laws. Our labor compliance specialist, 
Michalle Beringhaus, will ensure that that CM team is 
compliant and coordinate with the Cityʼs labor compliance 
consultant to provide all necessary documentation. 
Michalle can also support the oversight of the contractorʼs 
prevailing wage compliance. Michalleʼs plan of action 
begins in pre-construction and extends through closeout: 

PRE-CONSTRUCTION 
• Clarify scope with the City. 
• Determine applicable laws and regulations. 
• Meet with City and labor compliance consultant, 

and separately meet with CM subconsultants and 
the contractor, to establish responsibilities and 
workflows. 

• Gather required documentation such as DAS forms, 
Authorization for Deductions, Craft Lists and Fringe 
Benefit Statements. 

 CONSTRUCTION 
• Skilled and Trained Workforce Program, enforced 

under Assembly Bill (AB) 3018. 
• Certified payroll and spot checking, using the DIR 

eCPR system.   
• Compliance reporting and notifications. 

PROJECT CLOSEOUT 
• Procedures can vary by subcontractor or 

subconsultant. We will discuss the Cityʼs preference 
for close out procedures before implementing 
them. 

Task 5: Subcontract Management 
(Special Inspection Services) 
Our CM team includes all necessary subconsultants and 
resources to provide the special inspections, surveying, 
laboratory testing and blasting oversight that this Project 
is expected to require. Our CM services contract 
administrator, Lucy Vinnichenko, will manage our 
subconsultant contracts for these services, and our QA 
manager and RE, Mike Jubran, will schedule the 
necessary services as the work progresses.  Michalle 
Beringhaus, our labor compliance specialist, will monitor 
our subconsultantsʼ compliance with prevailing wage laws 
and provide necessary documentation to the Cityʼs labor 
compliance consultant.  
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City of Escondido Utilities Construction and Engineering Department

Proposal for Construction Management Services for the Lake Wohlford Dam Replacement Project 

Section 7. Updated Fee Estimate and Schedule

GEI Consultants, Inc. January 11, 2024
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Total Project 1,417 1,012 2/1/2024 12/19/2027

Preconstruction 150 107 2/1/2024 6/30/2024

89 64 2/1/2024 4/30/2024

89 64 2/1/2024 4/30/2024

89 64 2/1/2024 4/30/2024

89 64 2/1/2024 4/30/2024

60 43 5/1/2024 6/30/2024

150 107 2/1/2024 6/30/2024

Construction 987 706 2/3/2025 10/18/2027

87 64 2/3/2025 5/1/2025

27 20 4/4/2025 5/1/2025

446 319 4/4/2025 6/24/2026

369 264 5/30/2025 6/3/2026

55 40 4/9/2026 6/3/2026

167 120 6/4/2026 11/18/2026

97 70 11/19/2026 2/24/2027

13 10 12/3/2026 12/16/2026

104 75 11/12/2026 2/24/2027

27 20 12/24/2026 1/20/2027

97 70 2/11/2027 5/19/2027

62 45 2/25/2027 4/28/2027

13 10 4/29/2027 5/12/2027

6 5 2/25/2027 3/3/2027

34 25 3/25/2027 4/28/2027

41 30 4/8/2027 5/19/2027

4 3 5/20/2027 5/24/2027

0 1 9/21/2027 9/21/2027

27 20 5/20/2027 6/16/2027
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27 20 9/21/2027 10/18/2027

61 44 10/19/2027 12/19/2027

128 93 10/19/2027 2/24/2028

12 9 10/19/2027 10/31/2027

61 44 10/19/2027 12/19/2027
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94% 1,870 $526,458

Preconstruction Manager GEI Jerry Reed 22% ST    90    90    90    90    60        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                    420 $320.85 $134,755

CM Services Contract 

Administrator 
GEI

Lucy 

Vinnichenko
11% ST    60    60    30    30    30        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                    210 $124.24 $26,090

CM Plan Developer GEI Steve Lindsay 13% ST    60    60    60    30    30        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                    240 $265.42 $63,701

QA Plan Developer GEI Michel Jubran 6% ST    40    40    40        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                    120 $276.04 $33,125

Risk Manager GEI Arun Parsons 0% ST    20    20    20    60        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                    120 $277.35 $33,281

DSOD Advisor GEI David Gutierrez 1% ST       4       4       4       4       4        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                       20 $315.22 $6,304

Contractor Pre-Qual and Bid 

Support
Brady Wade Griffis 11% ST    40    40    40    40    40        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                    200 $321.84 $64,368

Contractor Pre-Qual and Bid 

Support
GEI Rob Fill 11% ST    40    40    40    40    40        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                    200 $278.45 $55,690

Constructability Reviewer GEI Rob Fill 4% ST    60    20        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                       80 $278.45 $22,276

Constructability Reviewer GEI Michel Jubran 4% ST    60    20        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                       80 $276.04 $22,083

Constructability Reviewer MPauletto Mike Pauletto 4% ST    60    20        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                       80 $437.22 $34,977

Constructability Reviewer Kenny CS Mike Kenny 2% ST    30    10        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                       40 $319.41 $12,776

Constructability Reviewer Kleinfelder Chad Davis 2% ST    30    10        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                       40 $321.84 $12,874

 Labor Compliance Specialist Kleinfelder
Michalle 

Beringhaus
1% ST    20        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                       20 $207.86 $4,157

Straight Time; 

Over Time; 

Double Time

2 Added 

Months 

***

Fee

2024-27

Average Unit 

Rate

****

Total Units

Close Out **Preconstruction Construction Phase

% of Hours by 

Phase
PersonnelFirmRole

2 hours per each of 8 CM firms to set up and have a kick-off meeting for labor compliance. 4 hours to meet and 

coordinate with City's labor compliance consultant.

30 hours in first month for more targeted review of contract documents (QA/QC and RCC), documenting 

comments. 10 hours in second month for meetings, discussion, follow up with designer.

30 hours in first month for more targeted review of contract documents (outlet works), documenting 

comments. 10 hours in second month for meetings, discussion, follow up with designer.

Approximately quarter-time through preconstruction for support of contractor prequalificaiton and bidding.

Minor hours for as-needed internal guidance and attendance at external meetings.

Quarter time for first three months to develop QA Plan, in coordination with Designer and City.

60 hours in first month for comprehensive review of contract documents, documenting comments. 20 hours in 

second month for meetings, discussion, follow up with design team.

60 hours in first month for comprehensive review of contract documents, documenting comments. 20 hours in 

second month for meetings, discussion, follow up with design team.

60 hours in first month for comprehensive review of contract documents, documenting comments. 20 hours in 

second month for meetings, discussion, follow up with design team.

Approximately quarter-time through preconstruction for support of contractor prequalificaiton and bidding.

Contractor Bid Process, Award

Grouting: consolidation, stitch, curtain

Foundation excavation, foundation preparation and acceptance

Phase 1 flow bypass

Mob, site development, access roads, ECM etc.

RCC trial placement and report, DSOD approval

Gallery and adit construction

Build intake tower

Install penstock through new dam

RCC placement for dam 

Stilling basin, training walls, top of dam

RCC batch plant, conveyor, on-site lab setup

Construction Schedule

From Black & Veatch 12-19-2021

About quarter-time average through preconstruction. Front loaded to set up subconsultant contracts, set up 

document controls. Later work will focus on supporting document development for CM Plans, contractor 

prequal and bid.

A little under half-time. Somewhat front-loaded for development of CM plans, constructability reviews and 

contractor prequal. Includes time to attend meetings and coordinate with other City departments and 

consultants.

Assumptions

Constructability Reviews, Finalize contract documents

Contractor Pre-Qualification

Risk Management Plan and Risk Register

Assist with Community Outreach, Coordinate with City's other Departments and Consultants

Early construction (Risk Management, contractor partnering and kickoff, early submittals, Procore setup etc.)

Initial effort to draft Risk Management Plan, hold initial risk workshop, develop initial risk register and risk 

report.

Pre-construction

Construction Management Plan (with responsibility matrix, comms plan etc.)

A little under half time in early months to develop CM Plans, in coordination with the City. Tapers toward end of 

preconstruction assuming plans are approved by the City.

Construction Report

Process Final Payment

Post-Construction RCC lab testing

Closeout

Cleanup, hydroseed, demob

Abandon/demo existing works: penstock, tower, dam

Access roads, storm drainage systems

Test tower gates

Test dam facilities

Electrical, I&C, dam monitoring

Remaining penstock, emergency release valve

Install Pedestrian bridge

HVAC and lighting in gallery

Drill gallery drains
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City of Escondido Utilities Construction and Engineering Department

Proposal for Construction Management Services for the Lake Wohlford Dam Replacement Project 

Section 7. Updated Fee Estimate and Schedule

GEI Consultants, Inc. January 11, 2024

Duration 

(Calendar Days)

Duration 

(Working Days)
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Total Project 1,417 1,012 2/1/2024 12/19/2027

Preconstruction 150 107 2/1/2024 6/30/2024

89 64 2/1/2024 4/30/2024

89 64 2/1/2024 4/30/2024

89 64 2/1/2024 4/30/2024

89 64 2/1/2024 4/30/2024

60 43 5/1/2024 6/30/2024

150 107 2/1/2024 6/30/2024

Construction 987 706 2/3/2025 10/18/2027

87 64 2/3/2025 5/1/2025

27 20 4/4/2025 5/1/2025

446 319 4/4/2025 6/24/2026

369 264 5/30/2025 6/3/2026

55 40 4/9/2026 6/3/2026

167 120 6/4/2026 11/18/2026

97 70 11/19/2026 2/24/2027

13 10 12/3/2026 12/16/2026

104 75 11/12/2026 2/24/2027

27 20 12/24/2026 1/20/2027

97 70 2/11/2027 5/19/2027

62 45 2/25/2027 4/28/2027

13 10 4/29/2027 5/12/2027

6 5 2/25/2027 3/3/2027

34 25 3/25/2027 4/28/2027

41 30 4/8/2027 5/19/2027

4 3 5/20/2027 5/24/2027

0 1 9/21/2027 9/21/2027

27 20 5/20/2027 6/16/2027

122 87 5/21/2027 9/20/2027

27 20 9/21/2027 10/18/2027

61 44 10/19/2027 12/19/2027

128 93 10/19/2027 2/24/2028

12 9 10/19/2027 10/31/2027

61 44 10/19/2027 12/19/2027
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Straight Time; 

Over Time; 

Double Time

2 Added 

Months 

***

Fee

2024-27

Average Unit 

Rate

****

Total Units

Close Out **Preconstruction Construction Phase

% of Hours by 

Phase
PersonnelFirmRole

Contractor Bid Process, Award

Grouting: consolidation, stitch, curtain

Foundation excavation, foundation preparation and acceptance

Phase 1 flow bypass

Mob, site development, access roads, ECM etc.

RCC trial placement and report, DSOD approval

Gallery and adit construction

Build intake tower

Install penstock through new dam

RCC placement for dam 

Stilling basin, training walls, top of dam

RCC batch plant, conveyor, on-site lab setup

Construction Schedule

From Black & Veatch 12-19-2021

Assumptions

Constructability Reviews, Finalize contract documents

Contractor Pre-Qualification

Risk Management Plan and Risk Register

Assist with Community Outreach, Coordinate with City's other Departments and Consultants

Early construction (Risk Management, contractor partnering and kickoff, early submittals, Procore setup etc.)

Construction Management Plan (with responsibility matrix, comms plan etc.)

Construction Report

Process Final Payment

Post-Construction RCC lab testing

Closeout

Cleanup, hydroseed, demob

Abandon/demo existing works: penstock, tower, dam

Access roads, storm drainage systems

Test tower gates

Test dam facilities

Electrical, I&C, dam monitoring

Remaining penstock, emergency release valve

Install Pedestrian bridge

HVAC and lighting in gallery

Drill gallery drains

100% 32,846 $7,709,695

Principal GEI Jerry Reed 5% ST        -        -        -        -        -    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36    36        -        -        -        -    36    36                 1,512 $320.85 $485,119

Construction Manager GEI Steve Lindsay 19% ST        -        -        -        -        -    40    40    40    40    40    40    40  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172        -        -        -        -    172    172                 6,300 $265.42 $1,672,152

CM Services Contract 

Administrator
GEI

Lucy 

Vinnichenko
2% ST        -        -        -        -        -    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16        -        -        -        -    16    16                    672 $124.24 $83,489

DSOD Advisor GEI David Gutierrez 0% ST        -        -        -        -        -       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4        -        -        -        -                    160 $315.22 $50,434

Risk Manager GEI Arun Parsons 1% ST        -        -        -        -        -        -        -        -        -        -        -        -    40        -        -        -    40        -        -        -    40        -        -        -    40        -        -        -    40        -        -        -    40        -        -        -    40        -        -        -    40        -        -        -        -        -        -        -        -                    320 $277.35 $88,750

Safety Manager Kleinfelder Bryan Reese 1% ST        -        -        -        -        -    30        -        -        -        -        -        -       8       8       8       8       8       8       8       8       8       8       8       8       8       8       8       8       8       8       8       8       8       8       8       8       8       8       8       8       8       8       8       8       8        -        -        -        -                    294 $229.54 $67,484

Senior Advisor GEI Rob Fill 0% ST        -        -        -        -        -        -        -        -        -        -        -       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4        -        -        -        -                    136 $278.45 $37,869

Senior Advisor MPauletto Mike Pauletto 0% ST        -        -        -        -        -        -        -        -        -        -        -       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4        -        -        -        -                    136 $437.22 $59,461

Senior Advisor Brady Wade Griffis 0% ST        -        -        -        -        -        -        -        -        -        -        -       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4       4        -        -        -        -                    136 $321.84 $43,770

Construction Contract 

Administrator
CAPO Aaron Trimm 9% ST        -        -        -        -        -        -        -        -        -        -        -    40    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80        -        -        -        -    80    80                 2,840 $273.26 $776,058

Scheduler CAPO Autumn Childers 2% ST        -        -        -        -        -        -        -        -        -        -        -        -    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16        -        -        -        -                    528 $235.61 $124,403

Cost Estimator CAPO Raul Salazar 2% ST        -        -        -        -        -        -        -        -        -        -        -        -    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16    16        -        -        -        -                    528 $235.61 $124,403

Office Engineer GEI Kody Vandervort 9% ST        -        -        -        -        -        -        -        -        -        -        -        -    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80    80        -        -        -        -    80    80                 2,800 $127.00 $355,588

Document Controller Brady Heather Gerren 20% ST        -        -        -        -        -    80    80    80    80    80    80    80  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172        -        -        -        -    172    172                 6,580 $163.96 $1,078,830

Labor Compliance Specialist Brady
Michalle 

Beringhaus
2% ST        -        -        -        -        -        -        -        -        -        -        -        -    24    24    24    24    24    24    24    24    24    24    24    24    24    24    24    24    24    24    24    24    24    24    24    24    24    24    24    24    24    24    24    24    24        -        -        -        -                    792 $207.86 $164,629

Resident Engineer

Foundation & Dam
GEI Michel Jubran 14% ST        -        -        -        -        -        -        -        -          -          -          -       80    172    172    172    172    172    172    172    172    172    172    172    172    172    172    172    172    172    172    172    172    172    172    172  172  172        -        -        -        -        -        -        -        -        -        -        -        -    172    172                 4,724 $276.04 $1,304,003

Resident Engineer

Outlet Works
Kenny CS Mike Kenny 2% ST        -        -        -        -        -        -        -        -          -          -          -          -       20       20       20          -          -          -          -          -          -          -          -          -          -          -          -          -          -          -          -          -       40       40       80    40    40    40    80    40    40    40    40    80    80        -        -        -        -                    740 $319.41 $236,364

Start-Up & Commissioning 

Coordinator
Kenny CS Jay Losovsky 1% ST        -        -        -        -        -        -        -        -          -          -          -          -       20       20       20          -          -          -          -          -          -          -          -          -          -          -          -          -          -          -          -          -          -          -       20    20    20    20    40    40    20    20    40    40    40        -        -        -        -                    380 $257.11 $97,701

ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172        -        -        -        -  172  172                 3,268 $262.91 $859,187

OT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $306.75 $0

DT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $376.88 $0

10%
Lead Inspector Civil & RCC

Prevailing Wage Group 2
GEI

Rodolfo Ruiz 

Gaekel

Minor hours after mobilization for as-needed internal guidance.

Minor hours after mobilization for as-needed internal guidance.

Minor hours after mobilization for as-needed internal guidance.

Time to thoroughly review design documents and schedule and develop the CM Safety Plan. 1 day per month 

through construction to visit site and observe implemented safety measures, and to discuss any near-misses or 

safety incidents as they happen.

Through construction 5 days each quarter to prepare for and facilitate Risk Register update workshop, update 

the risk register, risk report. Does not include Monte Carlo analysis.

Full time throughout, as specified in RFP. Based on site. Early construction involvement to set up Procore.

Half-time throughout. Based on site. Half-time assumes that the contractor is easy to work with, that there is 

minimal back-and-forth on submittals and RFIs, and that there are minimal change orders.

2 days per month for monthly payment request review and project cost updates. Assumes that the contractor is 

easy to work with, that there is minimal back-and-forth on payment applications, and that there are minimal 

change orders.

24-hours per month to manage CM teams labor compliance (average 3 hours each per 8 firms).

2 days per month for monthly schedule reviews and updates. Assumes that the contractor is easy to work with, 

that there is minimal back-and-forth on schedule updates, and that there are minimal change orders.

Prevailing Wage Role. 

Assume 40 hours per week. Assume no overtime - extended shifts, weekend or night work.

Not involved during site setup' excavation and foundation grouting (see Lead Geotech Inspector). Not involved 

in Batch plant, conveyor, lab setup (RE covers). Joins project full time for at RCC test placement, stays through 

dam construction to completion.

Equivalent of 2 days per month to manage CM subconsultant and special inspection subcontracts, and CM 

invoicing to the City including burn rate spreadsheet and status report. 

Quarter-time through early construction. Full time from mobilization to completion. Based on site. Regular 

work week of 40 hrs.

Equivalent of 1 day per week to stay in regular touch with the City and the CM team, oversee the project and the 

CM services. 

Minor effort in early months to review M/E/I&C submittals and other submittals related to startup, and to 

establish communications with City Water Treatment staff. No involvement through excavation and dam 

construction. Ramps up involvement in months leading up to start-up to ensure good planning. Max effort is 

half time in months during which start-up and testing are taking place.

Minor effort in early months to review outlet works-related submittals. No involvement through excavation and 

dam construction. Varying between quarter-time and half-time in later stages of project to oversee outlet works 

construction and startup.

Full time on site through site preparation, excavation, grouting, dam construction. Not present at later stages of 

project when outlet works RE takes over for outlet works construction and startup. Assumes 40-hr work week.

Half-time throughout. Based on site. Assumes that the contractor is easy to work with, that there is minimal 

back-and-forth on submittals and RFIs, and that there are minimal change orders.

Minor hours for as-needed  guidance to the project team.
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City of Escondido Utilities Construction and Engineering Department

Proposal for Construction Management Services for the Lake Wohlford Dam Replacement Project 

Section 7. Updated Fee Estimate and Schedule

GEI Consultants, Inc. January 11, 2024

Duration 

(Calendar Days)

Duration 

(Working Days)
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Total Project 1,417 1,012 2/1/2024 12/19/2027

Preconstruction 150 107 2/1/2024 6/30/2024

89 64 2/1/2024 4/30/2024

89 64 2/1/2024 4/30/2024

89 64 2/1/2024 4/30/2024

89 64 2/1/2024 4/30/2024

60 43 5/1/2024 6/30/2024

150 107 2/1/2024 6/30/2024

Construction 987 706 2/3/2025 10/18/2027

87 64 2/3/2025 5/1/2025

27 20 4/4/2025 5/1/2025

446 319 4/4/2025 6/24/2026

369 264 5/30/2025 6/3/2026

55 40 4/9/2026 6/3/2026

167 120 6/4/2026 11/18/2026

97 70 11/19/2026 2/24/2027

13 10 12/3/2026 12/16/2026

104 75 11/12/2026 2/24/2027

27 20 12/24/2026 1/20/2027

97 70 2/11/2027 5/19/2027

62 45 2/25/2027 4/28/2027

13 10 4/29/2027 5/12/2027

6 5 2/25/2027 3/3/2027

34 25 3/25/2027 4/28/2027

41 30 4/8/2027 5/19/2027

4 3 5/20/2027 5/24/2027

0 1 9/21/2027 9/21/2027

27 20 5/20/2027 6/16/2027

122 87 5/21/2027 9/20/2027

27 20 9/21/2027 10/18/2027

61 44 10/19/2027 12/19/2027

128 93 10/19/2027 2/24/2028

12 9 10/19/2027 10/31/2027

61 44 10/19/2027 12/19/2027
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Straight Time; 

Over Time; 

Double Time

2 Added 

Months 

***

Fee

2024-27

Average Unit 

Rate

****

Total Units

Close Out **Preconstruction Construction Phase

% of Hours by 

Phase
PersonnelFirmRole

Contractor Bid Process, Award

Grouting: consolidation, stitch, curtain

Foundation excavation, foundation preparation and acceptance

Phase 1 flow bypass

Mob, site development, access roads, ECM etc.

RCC trial placement and report, DSOD approval

Gallery and adit construction

Build intake tower

Install penstock through new dam

RCC placement for dam 

Stilling basin, training walls, top of dam

RCC batch plant, conveyor, on-site lab setup

Construction Schedule

From Black & Veatch 12-19-2021

Assumptions

Constructability Reviews, Finalize contract documents

Contractor Pre-Qualification

Risk Management Plan and Risk Register

Assist with Community Outreach, Coordinate with City's other Departments and Consultants

Early construction (Risk Management, contractor partnering and kickoff, early submittals, Procore setup etc.)

Construction Management Plan (with responsibility matrix, comms plan etc.)

Construction Report

Process Final Payment

Post-Construction RCC lab testing

Closeout

Cleanup, hydroseed, demob

Abandon/demo existing works: penstock, tower, dam

Access roads, storm drainage systems

Test tower gates

Test dam facilities

Electrical, I&C, dam monitoring

Remaining penstock, emergency release valve

Install Pedestrian bridge

HVAC and lighting in gallery

Drill gallery drains

97% 13,562 $3,846,232

ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -  120    40        -        -        -        -        -        -        -        -        -                    160 $257.11 $41,137

OT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $312.52 $0

DT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $367.93 $0

ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    80        -        -        -  172    40        -        -        -        -        -        -        -        -        -                    292 $262.74 $76,721

OT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $319.37 $0

DT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $375.99 $0

ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    50    20        -        -        -        -        -        -        -        -        -                       70 $257.11 $17,998

OT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $312.52 $0

DT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $367.93 $0

ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $240.56 $0

OT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $337.42 $0

DT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $414.56 $0

ST        -        -        -        -        -        -        -        -        -        -        -        -  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172  172        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                 2,924 $262.91 $768,747

OT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $306.75 $0

DT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $376.88 $0

ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -  172  172  172  172  172  172        -        -        -        -        -        -        -        -        -                 1,032 $240.56 $248,260

OT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $337.42 $0

DT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $414.56 $0
ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    84        -        -        -        -    84  168  168  168        -        -        -        -        -        -        -        -        -        -        -        -                    672 $240.56 $161,658
OT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    42        -        -        -        -    42    84    84    84        -        -        -        -        -        -        -        -        -        -        -        -                    336 $337.42 $113,374
DT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $414.56 $0
ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    84        -        -        -        -    84  168  168  168        -        -        -        -        -        -        -        -        -        -        -        -                    672 $240.56 $161,658
OT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    42        -        -        -        -    42    84    84    84        -        -        -        -        -        -        -        -        -        -        -        -                    336 $337.42 $113,374
DT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $414.56 $0
ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    84        -        -        -        -    84  168  168  168        -        -        -        -        -        -        -        -        -        -        -        -                    672 $240.56 $161,658
OT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    42        -        -        -        -    42    84    84    84        -        -        -        -        -        -        -        -        -        -        -        -                    336 $337.42 $113,374
DT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $414.56 $0
ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    84        -        -        -        -    84  168  168  168        -        -        -        -        -        -        -        -        -        -        -        -                    672 $240.56 $161,658
OT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    42        -        -        -        -    42    84    84    84        -        -        -        -        -        -        -        -        -        -        -        -                    336 $337.42 $113,374
DT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $414.56 $0

ST        -        -        -        -        -        -        -        -    20        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    80    80    84    40    40    40    40    84  168  168  168  172  172  172    40    40    40    40    40        -        -        -        -                 1,728 $234.72 $405,602

OT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    42        -        -        -        -    42    84    84    84        -        -        -        -        -        -        -        -        -        -        -        -                    336 $330.13 $110,922

DT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $404.83 $0

ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    84        -        -        -        -    84  168  168  168        -        -        -        -        -        -        -        -        -        -        -        -                    672 $234.72 $157,734

OT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    42        -        -        -        -    42    84    84    84        -        -        -        -        -        -        -        -        -        -        -        -                    336 $330.13 $110,922

DT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $404.83 $0

ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    84        -        -        -        -    84  168  168  168        -        -        -        -        -        -        -        -        -        -        -        -                    672 $234.72 $157,734

OT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    17        -        -        -        -    17    34    34    34        -        -        -        -        -        -        -        -        -        -        -        -                    136 $330.13 $44,897

DT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $404.83 $0

Materials Manager Kleinfelder Chad Davis 2% ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    16    16    16    16    16    16    16    16    16    16    16    16    16       8       8       8       8       8       8        -        -        -        -                    256 $321.84 $82,391

Blasting Specialist EROCK Eric Bennett 2% ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    40    40    40    40    40    40    40    40        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                    320 $303.62 $97,159

Inspector Shop Inspections Kleinfelder Vance Sanford 1% ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -    20        -        -    20        -        -    20        -        -    20        -        -    20        -        -    20        -        -    20        -        -    20        -        -        -        -        -        -        -        -        -        -        -        -        -                    160 $257.11 $41,137

SWPP - Project Manager R3X Group
Scott Berkebile 

PM
0% ST        -        -        -        -        -        -        -        -          -          -          -          -       13         2         2         2         2         2         2         2         2         2         6         2         2         2         2         2         2         2         2         2         2         2         6       2       2       2       2       2       2       2       2       2    13        -        -        -        -       2       2                    100 $182.17 $18,217

SWPP - BMP Inspections R3X Group
Scott Berkebile 

Insp
1% ST        -        -        -        -        -        -        -        -          -          -          -          -         6         6         6         6         6         6         6         6         6       18       18       18       18         6         6         6         6         6         6         6         6       18       18    18    18       6       6       6       6       6       6       6    18        -        -        -        -       6       6                    318 $133.59 $42,483

SWPP - BMP/QSD Inspection R3X Group
Scott Berkebile 

PM
0% ST        -        -        -        -        -        -        -        -          -          -          -          -          -         3          -          -          -          -          -          -         3          -          -          -          -         3          -          -          -          -          -          -         3          -          -        -        -       3        -        -        -        -        -       3        -        -        -        -        -                       18 $182.17 $3,279

Lump Sum        -        -        -        -        -        -        -        -        -        -        -        -       1        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -       1        -        -        -        -                         2 $14,966 $29,931

Lump Sum        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -       1       1       1       1       1       1       1       1       1       1       1       1       1       1       1       1       1       1       1       1       1       1        -        -        -        -        -        -        -        -        -        -        -        -                       22 $13,220 $290,836

O'Day 

Consulting
QA Site Surveying

Lab Technician

Prevailing Wage Group 1
Kleinfelder Jacob Cruz 6%

BMP and SWPP compliance inspections by QSD. Assume 1 at start of construction then 2 per year (6 total) at 3 

hours each.

Biweekly QSP site inspections. Assume 70 total inspections at 3 hours each.

Rain event inspections. Assume 30 rain event inspections at 3 hours each.

Review contractor's plan and any ammendments; set up project in SMARTS; attend project meetings; prepare 

Annual and Ad Hoc Reports; prepare and Review Notice of termination

Initial aerial survey to independently confirm baseline site topography and control points. Final survey to 

independently confirm as-built works for as-built documentation.

Actual needs will depend on contractor's procurement plan. We assume 8 factory inspections each requiring 20 

hours to study spec requirements, travel, inspect and report.

Actual needs will depend on contractors excavation and blasting plan. We assume 40 hours per month during 

mid stage of excavation to review blasting plans, and monitor blasting.

4 hours per week for oversight of lab tech services, review of deliverables etc., reducing to 2 hours per week 

after end of RCC and concrete work.

Prevailing Wage Role. Materials testing requirements to be confirmed with designer. For this estimate we 

assume:

Lab Setup: 

· 1 lab tech works half time overseeing batch plant and lab setup prior to trial placement.

RCC Test Placement & Dam Construction:

· RCC placement is continuous for 6 days/week Mon-Sat.

· 2 x 10-hour placement shifts and 1 x 4-hour maintenance shift each day. 

· CM will have a 3-person lab tech team: 1 on each of the two 10-hour shift, and 1 on an 8-hour swing shift

Concrete Work after Dam:

· 1 lab tech works full time after RCC completion until other concrete works are completed: tower, stilling basin, 

dam parapet.

Lab Testing Outside of RCC or Concrete Work

· Lab tech works 10 hours per week between trial placement and dam construction, to manage testing and 

reporting of trial placement performance.

· Lab Tech. works 10 hours per week through end of construction.

Lab Technician 

Prevailing Wage Group 1
Kleinfelder

0%

22%

8%

7%

7%

15%

7%

7%

7%

Mike Magana

Lab Technician 

Prevailing Wage Group 1
Kleinfelder Geoff Swink

Inspector RCC

Prevailing Wage Group 2
Kleinfelder

Edmond 

Jabbour

Inspector RCC

Prevailing Wage Group 2
Kleinfelder

TBD RCC 

Inspector

Inspector RCC 

Prevailing Wage Group 2
Kleinfelder Derick London

Inspector RCC

Prevailing Wage Group 2
Kleinfelder Bob Frazer

Inspector Geotech

Prevailing Wage Group 2
GEI Enrico Rufini

Inspector Concrete

Prevailing Wage Group 2
Kleinfelder Randy Lewis

Inspector Structural

Prevailing Wage Group 2
Kleinfelder Randy Lewis

Kenny CS
Inspector E/M/I&C

Prevailing Wage Group 2

Inspector Welding & Coatings 

Prevailing Wage Group 2
Kenny CS Jeff Edwards

Jay Losovsky

Inspector Cathodic Protection

Prevailing Wage Group 2
Kenny CS Mark Bell

1%

2%

1%

Prevailing Wage Role. RCC work plan to be confirmed with designer and contractor. For this estimate we 

assume:

· RCC placement is continuous for 6 days/week Mon-Sat.

· 2 x 10-hour placement shifts and 1 x 4-hour maintenance shift each day. 

· CM will have a 4-person inspection team: 2 inspectors per 10-hour shift (The lead Inspector Civil & RCC 

detailed above will cover the 4-hour shift)

· Early effort in February 2026 is the trial placement which will take approximately 2 weeks to construct.

Prevailing Wage Role. Assume 40 hours per week. Assume no overtime - extended shifts, weekend or night 

work. On-site from start of intake tower through to end of all structural concrete work.

Prevailing Wage Role. Assume 40 hours per week. Assume no overtime - extended shifts, weekend or night 

work.On-site from NTP through to end of excavation and grouting.

Prevailing Wage Role. Assume not needed. Assume concrete inspector can cover inspection of bridge 

abutments and bridge installation.

Prevailing Wage Role. 10 hours per week during cathodic construction, assumed to be during E/M/I&C 

construction (not detailed in schedule).

Prevailing Wage Role. Full time during penstock construction (2 weeks first penstock activity; 5 weeks second 

penstock activity)

Prevailing Wage Role. 20 hours per week during E/M/I&C construction.

Geotechnical Testing and Special Inspections
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Page 4 of 4

City of Escondido Utilities Construction and Engineering Department

Proposal for Construction Management Services for the Lake Wohlford Dam Replacement Project 

Section 7. Updated Fee Estimate and Schedule

GEI Consultants, Inc. January 11, 2024

Duration 

(Calendar Days)

Duration 

(Working Days)
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Total Project 1,417 1,012 2/1/2024 12/19/2027

Preconstruction 150 107 2/1/2024 6/30/2024

89 64 2/1/2024 4/30/2024

89 64 2/1/2024 4/30/2024

89 64 2/1/2024 4/30/2024

89 64 2/1/2024 4/30/2024

60 43 5/1/2024 6/30/2024

150 107 2/1/2024 6/30/2024

Construction 987 706 2/3/2025 10/18/2027

87 64 2/3/2025 5/1/2025

27 20 4/4/2025 5/1/2025

446 319 4/4/2025 6/24/2026

369 264 5/30/2025 6/3/2026

55 40 4/9/2026 6/3/2026

167 120 6/4/2026 11/18/2026

97 70 11/19/2026 2/24/2027

13 10 12/3/2026 12/16/2026

104 75 11/12/2026 2/24/2027

27 20 12/24/2026 1/20/2027

97 70 2/11/2027 5/19/2027

62 45 2/25/2027 4/28/2027

13 10 4/29/2027 5/12/2027

6 5 2/25/2027 3/3/2027

34 25 3/25/2027 4/28/2027

41 30 4/8/2027 5/19/2027

4 3 5/20/2027 5/24/2027

0 1 9/21/2027 9/21/2027

27 20 5/20/2027 6/16/2027

122 87 5/21/2027 9/20/2027

27 20 9/21/2027 10/18/2027

61 44 10/19/2027 12/19/2027

128 93 10/19/2027 2/24/2028

12 9 10/19/2027 10/31/2027

61 44 10/19/2027 12/19/2027
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Straight Time; 

Over Time; 

Double Time

2 Added 

Months 

***

Fee

2024-27

Average Unit 

Rate

****

Total Units

Close Out **Preconstruction Construction Phase

% of Hours by 

Phase
PersonnelFirmRole

Contractor Bid Process, Award

Grouting: consolidation, stitch, curtain

Foundation excavation, foundation preparation and acceptance

Phase 1 flow bypass

Mob, site development, access roads, ECM etc.

RCC trial placement and report, DSOD approval

Gallery and adit construction

Build intake tower

Install penstock through new dam

RCC placement for dam 

Stilling basin, training walls, top of dam

RCC batch plant, conveyor, on-site lab setup

Construction Schedule

From Black & Veatch 12-19-2021

Assumptions

Constructability Reviews, Finalize contract documents

Contractor Pre-Qualification

Risk Management Plan and Risk Register

Assist with Community Outreach, Coordinate with City's other Departments and Consultants

Early construction (Risk Management, contractor partnering and kickoff, early submittals, Procore setup etc.)

Construction Management Plan (with responsibility matrix, comms plan etc.)

Construction Report

Process Final Payment

Post-Construction RCC lab testing

Closeout

Cleanup, hydroseed, demob

Abandon/demo existing works: penstock, tower, dam

Access roads, storm drainage systems

Test tower gates

Test dam facilities

Electrical, I&C, dam monitoring

Remaining penstock, emergency release valve

Install Pedestrian bridge

HVAC and lighting in gallery

Drill gallery drains

87% 1,452 $324,557

Principal GEI Jerry Reed 10% ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    72    72        -        -                    144 $320.85 $46,202

Construction Manager GEI Steve Lindsay 24% ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -  172  172       4       4                    352 $265.42 $93,428

CM Services Contract 

Administrator
GEI

Lucy 

Vinnichenko
2% ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    16    16        -        -                       32 $124.24 $3,976

Construction Contract 

Administrator
CAPO Aaron Trimm 12% ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    86    86        -        -                    172 $273.26 $47,001

Office Engineer GEI Kody Vandervort 13% ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    86    86       8       8                    188 $127.00 $23,875

Document Controller Brady Heather Gerren 24% ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -  172  172        -        -                    344 $163.96 $56,401

 Labor Compliance Specialist Kleinfelder
Michalle 

Beringhaus
2% ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    28        -        -                       28 $207.86 $5,820

ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    40    40    40    40                    160 $234.72 $37,556

OT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $330.13 $0

DT        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -                          - $404.83 $0

Materials Manager Kleinfelder Chad Davis 0% ST        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -       8       8       8       8                       32 $321.84 $10,299

94% $489,948

Construction Management 

Information Systems (CMIS) - 

Procore

GEI 37%        -        -        -        -        -        -        -        -        -        -    85        -        -        -        -        -        -        -        -        -        -        -    65        -        -        -        -        -        -        -        -        -        -        -    30        -        -        -        -        -        -        -        -        -        -        -        -        -        -                    180 $1,000.00 $180,000

Personal Vehicle Mileage Various 18%        - 
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           134,400 $0.67 $90,048

Out-Of-Town Travel and 

Accommodation
Various 9%        -        -        -       1        -        -        -        -        -        -        -        -       2        -        -        -       2       2       2       2       4       2       2       2       3       2       1        -       3        -        -        -       1       1        -        -       2        -        -        -       1        -        -        -       2        -        -        -        -                       37 $1,200.00 $44,400

Long Term Vehicle Rental 

(for daily on-site project use)
GEI 30%        -        -        -        -        -        -        -        -        -        -        -        -       3       3       3       3       3       3       3       3       3       3       3       3       3       3       3       3       3       3       3       3       3       3       3       3       3       3       3       3       3       3       3       3       3        -        -        -        -                       99 $1,500.00 $148,500

Post Construction RCC Lab 

Testing
Kleinfelder Lump Sum        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -        -    90    90    90    90                    360 $75.00 $27,000

Total Fee: $12,896,890

Notes

* The fee estimate assumes that the CM Team will commence Pre-construction activities on February 1, 2024

** RFP page 11 states: Consultant should anticipate extending time for key individuals by two months to ensure sufficient budget to cover the Project closeout. This estimate assumes that closeout activities are completed within 2 months of construction completion, except for extended RCC lab testing which may extend up to 4 months after construction completion.

*** RFP page 11 states: As part of the Fee Estimate and Schedule, add 60 calendar days to cover extended time to the Project schedule due to unanticipated delays or other, and based on full-time CM, document control and special inspection services.

**** The billing rates shown are projected to the expected mid-point of the CM contract, i.e. an average over the 4-year time period 2024-2027.

Assume that GEI will rent 3 pickup trucks to be kept on site and used by the CM team through construction. 

Assume rental is $1,500/mo. per vehicle. CM staff would use personal vehicles to get to and from the site; these 

rentals stay on site. Specialty inspection subconsultants are expected to have their own trucks to be used on 

site, and are included in their billing rates.

Out of town travel includes: the blasting specialist during excavation to observe blasting setup and execution 

(16 trips); the Risk Manager for quarterly trips to the site to facilitate risk workshops (10 trips); As-needed trips 

Sr. Advisors to visit site or attend workshops (8 trips). $1,200 per person per trip is assumed to cover airfare, 1 

night in a hotel, sundries.

Rough estimate of combined monthly mileage by CM team members driving from their local offices or homes 

(whichever is closer) to the project site for work.

GEI proposes Procore as the project CMIS, GEI would purchase a project-specific license. Estimate based on 

$1,000 per year per $1M of construction value. 1st year of construction = $85,000; 2nd year $65,000; 3rd year = 

$30,000

1%

Assume contractor's on-site lab is demobilized at end of construction which is 8 months after final RCC 

placement.

Assume DSOD requires 360-day strength testing, which would extend testing for an additional 4 months after 

end of construction.

Assume this 4 months of testing is performed off-site at Kleinfelder lab. Assume 3 concrete breaks per day (90 

per month) over 4 months.

Lab Technician 

Prevailing Wage Group 1
Kleinfelder Mike Magana

Lab Tech. works 10 hours per week for 4 months after end of construciton (12 months after RCC completion) 

supporting longer-term testing of RCC samples.

2 hours per 8 each CM firms to close out documentation.

Full time to support the completion of all outstanding paperwork and the Construction Report.

Half time to support the completion of all outstanding paperwork and the Construction Report.

Half time to close out outstanding change orders and support the development of the final payment. Assumes 

no major outstanding changes.

Equivalent of 2 days per month to manage CM subconsultant contracts, CM invoicing to the City, CM monthly 

reporting.

Full time. Leading the development of the Construction Report and Contract Closeout activities.

Equivalent of 2 days per week to stay in regular touch with the City and the CM team, oversee project closeout, 

review documentation.

Close Out

Other Direct Costs (ODC)

 2 hours per week in post-construction to oversee post-construction lab testing.
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City of Escondido Utilities Construction and Engineering Department

Proposal for Construction Management Services for the Lake Wohlford Dam Replacement Project 

Proposed Labor Billing Rates

GEI Consultants, Inc. January 11, 2024

GEI Salary Multiplier (Management): 2.50

GEI Salary Multiplier (Staff Level): 2.60

GEI Salary Multiplier (Prevailing Wage ST): 2.50

GEI Salary Multiplier (Prevailing Wage OT and DT): 2.25

Sub Markup: 10.0%

Vendor Markup: 10.0% (applied to QA Surveying fees which are lump-sum per survey)

Annual Escalation: 4.0%

Role Name Firm
Straight 

Time
Over Time

Double 

Time
ST OT DT ST OT DT ST OT DT ST OT DT ST OT DT ST OT DT

Principal & Preconstruction Manager Jerry Reed GEI 116.24 291          -                -                302          -                -                314          -                -                327          -                -                340          -                -                321            -                  -                  

DSOD Advisor David Gutierrez GEI 114.20 286          -                -                297          -                -                309          -                -                321          -                -                334          -                -                315            -                  -                  

Construction Manager Steve Lindsay GEI 96.16 240          -                -                250          -                -                260          -                -                270          -                -                281          -                -                265            -                  -                  

Risk Manager Arun Parsons GEI 100.48 251          -                -                261          -                -                272          -                -                283          -                -                294          -                -                277            -                  -                  

Senior Advisors Rob Fill GEI 100.88 252          -                -                262          -                -                273          -                -                284          -                -                295          -                -                278            -                  -                  

Resident Engineer - Foundation & Dam Michel Jubran GEI 96.16 250          -                -                260          -                -                270          -                -                281          -                -                292          -                -                276            -                  -                  

Office Engineer Kody Vandervort GEI 44.24 115          -                -                120          -                -                124          -                -                129          -                -                135          -                -                127            -                  -                  

CM Services Contract Administrator Lucy Vinnichenko GEI 43.28 113          -                -                117          -                -                122          -                -                127          -                -                132          -                -                124            -                  -                  

Lead Inspector Civil - PW GP2 Rodolfo Ruiz Gaekel GEI 95.25 123.48 151.71 238          278          341          248          289          355          258          301          369          268          313          384          279          325          399          263            307            377            

Lead Inspector Geotech - PW GP2 Enrico Rufini GEI 95.25 123.48 151.71 238          278          341          248          289          355          258          301          369          268          313          384          279          325          399          263            307            377            

Senior Advisor Wade Griffis Brady 265.00 292          -                -                303          -                -                315          -                -                328          -                -                341          -                -                322            -                  -                  

Document Controller Heather Gerren Brady 135.00 149          -                -                154          -                -                161          -                -                167          -                -                174          -                -                164            -                  -                  

Inspector Civil - PW GP2 David Brady Brady 195.00 195.00 195.00 215          215          215          223          223          223          232          232          232          241          241          241          251          251          251          237            237            237            

Inspector Civil - PW GP2 Glenn Petrenko Brady 215.00 215.00 215.00 237          237          237          246          246          246          256          256          256          266          266          266          277          277          277          261            261            261            

Construction Contract Administrator Aaron Trimm CAPO 225.00 248          -                -                257          -                -                268          -                -                278          -                -                290          -                -                273            -                  -                  

Scheduler Autumn Childers CAPO 194.00 213          -                -                222          -                -                231          -                -                240          -                -                250          -                -                236            -                  -                  

Cost Estimator Raul Salazar CAPO 194.00 213          -                -                222          -                -                231          -                -                240          -                -                250          -                -                236            -                  -                  

Blasting Specialist Eric Bennett EROCK 250.00 275          -                -                286          -                -                297          -                -                309          -                -                322          -                -                304            -                  -                  

Materials Manager Chad Davis Kleinfelder 265.00 292          -                -                303          -                -                315          -                -                328          -                -                341          -                -                322            -                  -                  

Safety Manager Bryan Reese Kleinfelder 189.00 208          -                -                216          -                -                225          -                -                234          -                -                243          -                -                230            -                  -                  

Inspector RCC - PW GP2 Derick London Kleinfelder 198.08 277.83 341.35 218          306          375          227          318          391          236          331          406          245          344          422          255          358          439          241            337            415            

Inspector RCC - PW GP2 Bob Frazer Kleinfelder 198.08 277.83 341.35 218          306          375          227          318          391          236          331          406          245          344          422          255          358          439          241            337            415            

Inspector RCC - PW GP2 Edmond Jabbour Kleinfelder 198.08 277.83 341.35 218          306          375          227          318          391          236          331          406          245          344          422          255          358          439          241            337            415            

Inspector RCC - PW GP2 TBD RCC Inspector Kleinfelder 198.08 277.83 341.35 218          306          375          227          318          391          236          331          406          245          344          422          255          358          439          241            337            415            

Inspector Concrete - PW GP2 Randy Lewis Kleinfelder 198.08 277.83 341.35 218          306          375          227          318          391          236          331          406          245          344          422          255          358          439          241            337            415            

Inspector Structural - PW GP2 Randy Lewis Kleinfelder 198.08 277.83 341.35 218          306          375          227          318          391          236          331          406          245          344          422          255          358          439          241            337            415            

Lab Supervisor - PW GP1 Mike Magana Kleinfelder 193.27 271.82 333.34 213          299          367          221          311          381          230          323          397          239          336          412          249          350          429          235            330            405            

Lab Technician - PW GP1 Geoff Swink Kleinfelder 193.27 271.82 333.34 213          299          367          221          311          381          230          323          397          239          336          412          249          350          429          235            330            405            

Lab Technician - PW GP1 Jacob Cruz Kleinfelder 193.27 271.82 333.34 213          299          367          221          311          381          230          323          397          239          336          412          249          350          429          235            330            405            

Lab Technician - PW GP1 Tyler Copeman Kleinfelder 193.27 271.82 333.34 213          299          367          221          311          381          230          323          397          239          336          412          249          350          429          235            330            405            

Lab Technician - PW GP1 TBD Lab Technician Kleinfelder 193.27 271.82 333.34 213          299          367          221          311          381          230          323          397          239          336          412          249          350          429          235            330            405            

Labor Compliance Specialist Michalle Beringhaus Kleinfelder 171.15 333.34 188          -                367          196          -                381          204          -                397          212          -                412          220          -                429          208            -                  405            

Labor Compliance Assistant Irene Beckes Kleinfelder 105.77 333.34 116          -                367          121          -                381          126          -                397          131          -                412          136          -                429          128            -                  405            

Resident Engineer - Outlet Works Mike Kenny Kenny CS 263.00 289          -                -                301          -                -                313          -                -                325          -                -                338          -                -                319            -                  -                  

Inspector E/M/I&C - PW GP2 Jay Losovsky Kenny CS 211.70 257.33 302.95 233          283          333          242          294          347          252          306          360          262          318          375          272          331          390          257            313            368            

Inspector Welding & Coatings - PW GP2 Jeff Edwards Kenny CS 216.34 262.97 309.59 238          289          341          247          301          354          257          313          368          268          325          383          278          338          398          263            319            376            

Inspector Shop Inspections Vance Sanford Kenny CS 211.70 233          -                -                242          -                -                252          -                -                262          -                -                272          -                -                257            -                  -                  

Inspector Cathodic Protection - PW GP2 Mark Bell Kenny CS 211.70 257.33 302.95 233          283          333          242          294          347          252          306          360          262          318          375          272          331          390          257            313            368            

Project Manager Scott Berkebile PM R3X Group 150.00 165          -                -                172          -                -                178          -                -                186          -                -                193          -                -                182            -                  -                  

BMP Inspector Scott Berkebile Insp R3X Group 110.00 121          -                -                126          -                -                131          -                -                136          -                -                142          -                -                134            -                  -                  

QSD/ RWQCB Oversight Sammy Rodriguez R3X Group 150.00 165          -                -                172          -                -                178          -                -                186          -                -                193          -                -                182            -                  -                  

Senior Advisor Mike Pauletto MPauletto 360.00 396          -                -                412          -                -                428          -                -                445          -                -                463          -                -                437            -                  -                  

2024-27 (4-yr) Average Rates

Used for Fee Estimate
2026 Billing Rates 2027 Billing Rates

2023 Raw Rates (GEI) and No-

Markup Rates (Subs)
2023 Billing Rates 2024 Billing Rates 2025 Billing Rates
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GRANT AGREEMENT BETWEEN THE STATE OF CALIFORNIA (DEPARTMENT OF WATER RESOURCES) AND 

THE CITY OF ESCONDIDO, AGREEMENT NO. 4600009575 

PROPOSITION 1E ROUND 1 STORMWATER FLOOD MANAGEMENT GRANTS 

CALIFORNIA WATER CODE §83002 and PUBLIC RESOURCES CODE §5096.827 ET SEQ 

AMENDMENT 3 

 

THIS GRANT AGREEMENT is entered into by and between the Department of Water Resources of the State of 

California, herein referred to as the "State" and the City of Escondido, a public agency, in the County of San 

Diego, State of California, duly organized, existing, and acting pursuant to the laws thereof, herein referred to 

as the "Grantee", which parties do hereby agree as follows: 

 

1. PURPOSE. State shall provide a grant from the Disaster Preparedness and Flood Prevention Bond Act of 2006 

(Public Resources Code (PRC) §5096.827 et seq.) to Grantee to assist in financing the project associated 

with the City of Escondido – Lake Wohlford Dam Replacement Project for the Stormwater Flood 

Management (SWFM) Program, collectively referred to as “SWFM Program.” 

 

2. TERM OF GRANT AGREEMENT. The term of this Grant Agreement begins on the date this Grant Agreement is 

executed by the State, and terminates on June 30, 2026, or when all of the Parties’ obligations under this 

Grant Agreement are fully satisfied, whichever occurs earlier.  Execution date is the date the State signs this 

Grant Agreement indicated on page 7. 

 

3. GRANT AMOUNT. The maximum amount payable by State under this Grant Agreement shall not exceed 

$14,900,000.00. Reimbursement of grant funds may be claimed after December 21, 2011. 

 

4. GRANTEE COST SHARE. The reasonable costs for this Grant Agreement are estimated to be $38,000,000. 

Grantee shall provide a Cost Share (Funding Match) in the amount of at least 50% of the total project cost. 

Grantee’s Funding Match is estimated to be $19,380,000 Grantee’s Funding Match may include cost share 

performed after September 30, 2008. Funding Match consists of non-State funds including in-kind services.  

In-kind services are defined as work performed (i.e., dollar value of non-cash contributions) by the Grantee 

(and potentially other parties involved) directly related to the execution of the scope of work (examples: 

volunteer services, equipment use, and facilities). For Funding Match guidance, see Exhibit G. 

 

5.  GRANTEE'S RESPONSIBILITY. Grantee shall faithfully and expeditiously perform or cause to be performed all 

project work as described in Exhibit A (Work Plan) and in accordance with Exhibit B (Schedule) and Exhibit 

C (Budget). Grantee shall comply with all of the terms and conditions of this Grant Agreement and 

applicable PRC and CWC requirements. 

 

6. BASIC CONDITIONS. State shall have no obligation to disburse money for a project under this Grant 

Agreement unless and until Grantee has satisfied the following conditions in accordance with the Disaster 

Preparedness and Flood Prevention Bond Act of 2006.   

a) Grantee demonstrates the availability of sufficient funds to complete the project, as stated in the Grant 

Award/Commitment Letter, by submitting the most recent 3 years of audited financial statements. 

b) For the term of this Grant Agreement, Grantee submits timely Quarterly Progress Reports as required by 

Paragraph 16, “Submission of Reports.” 

c) Grantee submits all deliverables as specified in Paragraph 16 of this Grant Agreement and in Exhibit A. 

d) For each project, prior to the commencement of construction or implementation activities, Grantee 

shall submit the following to the State: 
1) Final plans and specifications certified by a California Registered Civil Engineer as to compliance for 

each approved project as listed in Exhibit A of this Grant Agreement. 

2) Work that is subject to the California Environmental Quality Act (CEQA) and or environmental 

permitting shall not proceed under this Grant Agreement until the following actions are performed:  

i. Grantee submits all applicable environmental permits as indicated on the Environmental 

Information Form to the State,  

ii. Documents that satisfy the CEQA process are received by the State, 

iii. State has completed its CEQA compliance review as a Responsible Agency, and 

iv. Grantee receives written concurrence from the State of Lead Agency’s CEQA document(s) 

and State notice of verification of environmental permit submittal.  
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State’s concurrence of Lead Agency’s CEQA documents is fully discretionary and shall constitute a 

condition precedent to any work (i.e., construction or implementation activities) for which it is 

required. Once CEQA documentation has been completed, State will consider the environmental 

documents and decide whether to continue to fund the project or to require changes, alterations 

or other mitigation. Grantee must also demonstrate that it has complied with all applicable 

requirements of the National Environmental Policy Act by submitting copies of any environmental 

documents, including environmental impact statements, Finding of No Significant Impact, mitigation 

monitoring programs, and environmental permits as may be required prior to beginning 

construction/implementation. 
3) A monitoring plan as required by Paragraph 21, “Project Monitoring Plan Requirements.” 

 

7. DISBURSEMENT OF GRANT FUNDS. Following the review of each invoice, State will disburse to Grantee the 

amount approved, subject to the availability of funds through normal State processes. Notwithstanding any 

other provision of this Grant Agreement, no disbursement shall be required at any time or in any manner 

which is in violation of, or in conflict with, federal or state laws, rules, or regulations, or which may require any 

rebates to the federal government, or any loss of tax-free status on state bonds, pursuant to any federal 

statute or regulation. Funds will be disbursed by State in response to each approved invoice in accordance 

with the Exhibit C. Any and all money disbursed to Grantee under this Grant Agreement and any and all 

interest earned by Grantee on such money shall be used solely to pay Eligible Costs. 
 

8.   ELIGIBLE PROJECT COST. Grantee shall apply State funds received only to eligible Project Costs in 

accordance with applicable provisions of the law and Exhibit C. Eligible project costs include the reasonable 

costs of studies, engineering, design, land and easement acquisition, legal fees, preparation of 

environmental documentation, environmental mitigations, monitoring, and project construction. Work 

performed after the date of grant award, December 21, 2011, shall be eligible for reimbursement. 

Reasonable administrative expenses may be included as Project Costs and will depend on the complexity of 

the project preparation, planning, coordination, construction, acquisitions and implementation. 

Reimbursable administrative expenses are the necessary costs incidentally but directly related to the project 

including the portion of overhead and administrative expenses that are directly related to the project 

included in this Grant Agreement in accordance with the standard accounting practices of the Grantee.  

 

Advanced funds will not be provided. Costs that are not reimbursable with grant funds cannot be counted 

as cost share. Costs that are not eligible for reimbursement include but are not limited to: 

a) Costs, other than those noted above, incurred prior to the award date of the Grant. 

b) Operation and maintenance costs, including post construction performance and monitoring costs. 

c) Purchase of equipment not an integral part of a project. 

d) Establishing a reserve fund. 

e) Purchase of water supply. 

f) Monitoring and assessment costs for efforts required after project construction is complete. 

g) Replacement of existing funding sources for ongoing programs. 

h) Travel and per diem costs. 

i) Support of existing agency requirements and mandates (e.g. punitive regulatory agency requirements). 

j) Purchase of land in excess of the minimum required acreage necessary to operate as an integral part 

of a project, as set forth and detailed by engineering and feasibility studies, or land purchased prior to 

the effective date of the grant award with the State. 

k) Payment of principal or interest of existing indebtedness or any interest payments unless the debt is 

incurred after execution of this Grant Agreement, the State agrees in writing to the eligibility of the costs 

for reimbursement before the debt is incurred, and the purposes for which the debt is incurred are 

otherwise eligible costs. However, this will only be allowed as Grantee Cost Share (i.e. Funding Match) 

l) Overhead not directly related to project costs. 

 
9. METHOD OF PAYMENT. After the disbursement requirements in Paragraph 6 “Basic Conditions” are met, 

State will disburse the whole or portions of the Grant Amount to Grantee, following receipt from Grantee via 
US mail or Express mail delivery of a “wet signature” invoice or an electronic invoice certified and 
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transmitted via DocuSign for costs incurred, including Cost Share,  and timely Quarterly Progress Reports as 
required by Paragraph 16, “Submission of Reports.” 

 
Invoices submitted by Grantee shall include the following information: 
a) Costs incurred for work performed in implementing the project during the period identified in the particular 

invoice. 

b) Costs incurred for any interests in real property (land or easements) that have been necessarily 

acquired for a project during the period identified in the particular invoice for the implementation of a 

project.  

c) Appropriate receipts and reports for all costs incurred. 

d) Invoices shall be submitted on forms provided by State and shall meet the following format 

requirements: 

1) Invoices must contain the date of the invoice, the time period covered by the invoice, and the total 

amount due. 

2) Invoices must be itemized based on the categories (i.e., tasks) specified in the Exhibit C. The amount 

claimed for salaries/wages/consultant fees must include a calculation formula (i.e., hours or days 

worked times the hourly or daily rate = the total amount claimed). 

3) One set of sufficient evidence (i.e., receipts, copies of checks, time sheets) must be provided for all 

costs included in the invoice. 

4) Each invoice shall clearly delineate those costs claimed for reimbursement from the State’s grant 

amount, as depicted in Paragraph 3, “Grant Amount” and those costs that represent Grantee’s 

costs, as applicable, in Paragraph 4, “Grantee Cost Share.” 

5) Original signature and date (in ink) of Grantee’s Project Manager. 

 

Payment will be made no more frequent than monthly, in arrears, upon receipt of an invoice bearing the 

Grant Agreement number.  

 

10.  WITHHOLDING OF GRANT DISBURSEMENT BY STATE. If State determines that a project is not being 

implemented in accordance with the provisions of this Grant Agreement, or that Grantee has failed in any 

other respect to comply with the provisions of this Grant Agreement, and if Grantee does not remedy any 

such failure to State’s satisfaction, State may withhold from Grantee all or any portion of the Grant Amount 

and take any other action that it deems necessary to protect its interests. State may require the Grantee to 

immediately repay all or any portion of the disbursed grant amount with interest, consistent with its 

determination. State may consider Grantee’s refusal to repay the requested disbursed grant amount a 

contract breach subject to the default provisions in Paragraph 12, “Default Provisions.”  
 

11.  CONTINUING ELIGIBILITY. Grantee must meet the following ongoing requirements to remain eligible to 

receive State grant funds: 

a) Timely adoption of an IRWM Plan that meets the requirements contained in Part 2.2 of Division 6 of the 

CWC, commencing with Section 10530.  

b) An urban water supplier that receives grant funds governed by this Grant Agreement shall maintain 

compliance with the Urban Water Management Planning Act (CWC§10610 et. seq.); 

 

12. DEFAULT PROVISIONS. Grantee will be in default under this Grant Agreement if any of the following occur: 

a) Breach of this Grant Agreement, or any supplement or amendment to it, or any other agreement 

between Grantee and State evidencing or securing Grantee’s obligations. 

b) Making any false warranty, representation, or statement with respect to this Grant Agreement.  

c) Failure to operate or maintain project in accordance with this Grant Agreement.  

d) Failure to make any remittance required by this Grant Agreement. 

e) Failure to comply with Labor Compliance Plan (LCP) requirements. 

f) Failure to meet any of the requirements set forth in Paragraph 11, “Continuing Eligibility.” 

 

Should an event of default occur, State may do any or all of the following: 

g) Declare the Grant be immediately repaid, with interest, which shall be equal to State of California 

 general obligation bond interest rate in effect at the time of the default. 
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h) Terminate any obligation to make future payments to Grantee. 

i) Terminate the Grant Agreement. 

j) Take any other action that it deems necessary to protect its interests. 
 

13. PERMITS, LICENSES, APPROVALS, AND LEGAL OBLIGATIONS: Grantee shall be responsible for ensuring any 
and all permits, licenses, and approvals required for performing their obligations under this Grant 
Agreement are obtained, and shall comply with CEQA (PRC Section 21000 et seq.) and other applicable 
federal, State and local laws, rules, and regulations, guidelines, and requirements for each project 
described in Exhibit A of this Grant Agreement. 

 

14. RELATIONSHIP OF PARTIES. Grantee is solely responsible for design, construction, and operation and 

maintenance of project within this Grant Agreement. Review or approval of plans, specifications, bid 

documents, or other construction documents by State is solely for the purpose of proper administration of 

grant funds by State and shall not be deemed to relieve or restrict responsibilities of Grantee under this 

Grant Agreement. 

 

15. GRANTEE REPRESENTATIONS. Grantee accepts and agrees to comply with all terms, provisions, conditions, 

and commitments of this Grant Agreement, including all incorporated documents, and to fulfill all written 

assurances, declarations, representations, and statements made by Grantee in the application, 

documents, amendments, and communications filed in support of its request for The Disaster Preparedness 

and Flood Prevention Bond Act of 2006 financing. 

 

16. SUBMISSION OF REPORTS. The submittal and approval of all reports is a requirement for the successful 

completion of this Grant Agreement. Reports shall meet generally accepted professional standards for 

technical reporting and shall be proof read for content, numerical accuracy, spelling, and grammar prior 

to submittal to State. All reports shall be submitted to the State’s Project Manager, and shall be submitted in 

both electronic and hard copy forms. If requested, Grantee shall promptly provide any additional 

information deemed necessary by State for the approval of reports. Reports shall be presented in the 

formats described in the applicable portion of Exhibit E. The timely submittal of reports is a requirement for 

initial and continued disbursement of State funds. Submittal and subsequent approval by the State, of a 

Project Completion Report is a requirement for the release of any funds retained for such project. 

 

 Quarterly Progress Reports:  Grantee shall submit Quarterly Progress Reports to meet the State’s 
requirement for disbursement of funds. Quarterly Progress Reports shall be sent via e-mail, to the State’s 
Project Manager.  Quarterly Progress Reports shall, in part, provide a brief description of the work 
performed, Grantees activities, milestones achieved, any accomplishments and any problems 
encountered in the performance of the work under this Grant Agreement during the reporting period. 
The first Quarterly Progress Report should be submitted to the State no later than September 30, 2013 
with future reports then due on successive three-month increments based on the invoicing schedule 
and this date.  

 Project Completion Reports:  Grantee shall prepare and submit to State a separate Project Completion 
Report for each project included in Exhibit A. Grantee shall submit a Project Completion Report within 
ninety (90) calendar days of project completion. Each Project Completion Report shall include, in part, 
a description of actual work done, any changes or amendments to each project, and a final schedule 
showing actual progress versus planned progress, copies of any final documents or reports generated or 
utilized during a project, and how the project will further the goals of the IRWM Plan and identify any 
changes to the IRWM Plan, as a result of project implementation. The Project Completion Report shall 
also include, if applicable, certification of final project by a registered civil engineer, consistent with 
Standard Condition D-15,”Final Inspections and Certification of Registered Civil Engineer.” A DWR 
“Certification of Project Completion” form will be provided by the State.  

 Post-Performance Reports:  Grantee shall submit Post-Performance Reports. Post-Performance Reports 

shall be submitted to State within ninety (90) calendar days after the first operational year of a project 

has elapsed. This record keeping and reporting process shall be repeated annually for a total of 10 

years after the completed project begins operation.   
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17. PROJECT PERFORMANCE AND ASSURANCES. Grantee agrees to faithfully and expeditiously perform or 

cause to be performed all project work as described in the final plans and specifications for each project 

under this Grant Agreement and implement the project in accordance with applicable provisions of the 

law. In the event State finds it necessary to enforce this provision of this Grant Agreement in the manner 

provided by law, Grantee agrees to pay all costs incurred by State including, but not limited to, reasonable 

attorneys' fees, legal expenses, and costs.  

 

18. LABOR COMPLIANCE. Grantee agrees to comply with all applicable California Labor Code requirements, 

including prevailing wage provisions.  

 

19. OPERATION AND MAINTENANCE OF PROJECT. For the useful life of construction and implementation project 

and in consideration of the Grant made by State, Grantee agrees to ensure or cause to be performed the 

commencement and continued operation of the project, and shall ensure or cause the project to be 

operated in an efficient and economical manner; shall ensure all repairs, renewals, and replacements 

necessary to the efficient operation of the same are provided; and shall ensure or cause the same to be 

maintained in as good and efficient condition as upon its construction, ordinary and reasonable wear and 

depreciation excepted. The State shall not be liable for any cost of such maintenance, management, or 

operation. Grantee may be excused from operations and maintenance only upon the written approval of 

the State. For purposes of this Grant Agreement, “useful life” means period during which an asset, property, 

or activity is expected to be usable for the purpose it was acquired or implemented; “operation costs” 

include direct costs incurred for material and labor needed for operations, utilities, insurance, and similar 

expenses, and “maintenance costs” include ordinary repairs and replacements of a recurring nature 

necessary for capital assets and basic structures and the expenditure of funds necessary to replace or 

reconstruct capital assets or basic structures. Refusal of Grantee to ensure operation and maintenance of 

the project in accordance with this provision may, at the option of State, be considered a breach of this 

Grant Agreement and may be treated as default under Paragraph 12, “Default Provisions.” 

 

20. STATEWIDE MONITORING REQUIREMENTS. Grantee shall ensure that all projects that include groundwater 

monitoring requirements are consistent with the Groundwater Quality Monitoring Act of 2001 (Part 2.76 

(commencing with Section 10780) of Division 6 of CWC) and, where applicable, that projects that affect 

water quality shall include a monitoring component that allows the integration of data into statewide 

monitoring efforts, including where applicable, the Surface Water Ambient Monitoring Program carried out 

by the State Water Resources Control Board.  

 

21. PROJECT MONITORING PLAN REQUIREMENTS. Exhibit A of this Grant Agreement shall contain activities to 

develop and submit to State a Project Monitoring Plan. Along with the Attachment 6 Project Performance 

Measures Table requirements outlined on page 19 of the Proposition 1E Round 1 SWFM Proposal Solicitation 

Package, the Project Monitoring Plan should also include: 

a) Baseline conditions. 

b) Brief discussion of monitoring systems to be utilized. 

c) Methodology of monitoring. 

d) Frequency of monitoring. 

e) Location of monitoring points. 

 

A Project Monitoring Plan shall be submitted to the State prior to disbursement of grant funds for 

construction or monitoring activities. See Exhibit F (“Requirements for Data Submittal”) for web links and 

information regarding other State monitoring and data reporting requirements.  

 

22. NOTIFICATION OF STATE. For each project, Grantee shall promptly notify State, in writing, of the following 

items:  

a) Grantee agrees that no substantial change in the scope of a project will be undertaken until written 

notice of the proposed change has been provided to State and State has given written approval for 

such change. Substantial changes generally include changes to the wording/scope of work, schedule 

or term, and budget. See Exhibit G for guidance on Agreement Amendment requirements.  
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b) Any public or media event publicizing the accomplishments and/or results of this Grant Agreement and 

provide the opportunity for attendance and participation by State’s representatives. Grantee shall 

make such notification at least fourteen (14) calendar days prior to the event.  

c) Completion of work shall include final inspection of project by a Registered Civil Engineer, as 

determined and required by State, and in accordance with Standard Condition D-15 (Final Inspections 

and Certification of Registered Civil Engineer). Furthermore, the Grantee shall provide the State the 

opportunity to participate in the inspection. Grantee shall make such notification at least fourteen (14) 

calendar days prior to the final inspection.  

 

23.  NOTICES. Any notice, demand, request, consent, or approval that either party desires or is required to give 

to the other party under this Grant Agreement shall be in writing. Notices may be transmitted by any of the 

following means: (i) by delivery in person; (ii) by certified U.S. mail, return receipt requested, postage 

prepaid; (iii) by “overnight” delivery service; provided that next-business-day delivery is requested by the 

sender; or (iv) by electronic means. Notices delivered in person will be deemed effective immediately on 

receipt (or refusal of delivery or receipt). Notices sent by certified mail will be deemed effective given ten 

(10) calendar days after the date deposited with the U. S. Postal Service. Notices sent by overnight delivery 

service will be deemed effective one business day after the date deposited with the delivery service. 

Notices sent electronically will be effective on the date of transmission. Notices shall be sent to the below 

addresses. Either party may, by written notice to the other, designate a different address that shall be 

substituted for the one below. 

 

24. PERFORMANCE EVALUATION.  Upon completion of this Grant Agreement, Grantee’s performance will be 

evaluated by the State and a copy of the evaluation will be placed in the State file and a copy sent to the 

Grantee. 

 

25.  PROJECT REPRESENTATIVES. The Project Representatives during the term of this Grant Agreement are as 

follows:   

 

Department of Water Resources City of Escondido 

Carmel K. Brown Christopher McKinney 

Manager, Division of Regional Assistance Director of Utilities 

P.O. Box 942836 

Sacramento CA 94236-0001 

201 North Broadway 

Escondido, CA 92025 

Phone: (916) 651-9226  Phone: (760) 839-4090 

e-mail: Carmel.Brown@water.ca.gov  e-mail: cmckinney@escondido.org 

 

Direct all inquiries to the Project Manager: 

 

Department of Water Resources City of Escondido 

Eddie Pech Angela Morrow 

Division of Regional Assistance 

770 Fairmont Avenue, Suite 200 

Glendale, CA 91203 

Deputy Director of Utilities 

Construction and Engineering 

1521 S. Hale Ave. 

Escondido, CA 92029 

Phone: (818) 621-9318 Phone: (760) 839-6290 ext.7030 

e-mail: Eduardo.Pech@water.ca.gov e-mail: amorrow@escondido.org 

 

Either party may change its Project Representative or Project Manager upon written notice to the other 

party. 

  

26. STANDARD PROVISIONS. The following Exhibits are attached and made a part of this Grant Agreement by 

this reference: 

 

Exhibit A – Work Plan 
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Exhibit B – Schedule 

Exhibit C – Budget 

Exhibit D – Standard Conditions 

Exhibit E – Report Formats and Requirements 

Exhibit F – Requirements for Data Submittal 

Exhibit G – Guidelines for Grantees 

Exhibit H – Grantee Resolution 

 

 

 

 

 

 

 

 

IN WITNESS WHEREOF, the parties hereto have executed this Grant Agreement. 

 

STATE OF CALIFORNIA 

DEPARTMENT OF WATER RESOURCES 

 

 

______________________________ 

Carmel K. Brown 

Manager, Financial Assistance Branch 

Division of Regional Assistance 

Date__________________________ 

CITY OF ESCONDIDO 

 

 

 

______________________________ 

Christopher W. Mckinney 

Director of Utilities 

 

Date__________________________ 
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EXHIBIT A 

WORK PLAN 

Project Description 

In 2004, the Federal Energy Regulatory Commission (FERC) directed the City of Escondido to complete an evaluation of 
the potential for liquefaction-induced failure to occur at Lake Wohlford Dam. The geotechnical study conducted for the City 
of Escondido found that a liquefaction-induced mudflow slide of the upstream slope of the dam would likely occur as a result 
of the design earthquake loading. As a result, in 2007, FERC began requiring the City of Escondido to maintain Lake 
Wohlford at least 20 feet below the spillway crest level for dam safety purposes, which results in 57% reduction of its 6,500 
AF capacity (2,800 AF).  

Following FERC’s determination, the City of Escondido began pursuing alternatives to retrofit Lake Wohlford Dam in order 
to restore the lake to its full design capacity. An Environmental Opinion prepared in 2008 determined that the least 
environmentally damaging way to address potential environmental impacts associated with mitigating the liquefaction 
potential from Lake Wohlford Dam would be to construct a new roller compacted concrete (RCC) dam downstream of the 
existing dam.  

Therefore, the Lake Wohlford Dam Replacement Project will assist with construction and implementation of a RCC dam to 
replace the existing Lake Wohlford Dam structure. The dam proposed to replace the existing Lake Wohlford Dam would 
contain five major components: dam structure, spillway, outlet works, road realignment, and dam access. Specifically, the 
proposed project would involve construction of a new dam immediately downstream of the existing dam.  The top portion of 
the existing dam would be removed and the material disposed. A new spillway would be cut through the north abutment of 
the new dam.  A temporary access road may need to be constructed from Oakvale Road east to Guejito Road for use by 
local residents/businesses and fire trucks. 

Tasks 

The following sections outline the specific activities that will be performed to implement the Lake Wohlford Dam 
Replacement Project.  

Row (a) Direct Project Administration 

Task 1 – Project Administration 

Project administration will involve coordination meetings with staff, project partners, and consultants as necessary. 
Deliverables that will be produced from these project administration efforts include updated budgets, schedules, and change 
orders.  

Task 2 – Labor Compliance Program 

Details of the LCP will be included within the Lake Wohlford Dam Replacement Project’s quarterly reports. 

The City of Escondido Utilities has established and adopted Labor Compliance Program (LCP) in accordance with CCR 
§16421-16439, which has been approved by the California Department of Industrial Relations (DIR); therefore, no budget 
is included here. 

Task 3 – Reporting 

Reporting will include three components as listed below and be performed by staff members from the City of Escondido 
under the Project Administration task (see Task 1). The Project Monitoring Plan and quarterly reports will be generated by 
the Utilities Construction Manager, approved by the Deputy Director of Utilities Construction and Engineering, and sent and 
filed by the Department Assistant. Quarterly invoices will be generated by Utilities Analyst and the Management Analyst II, 
and approved by the Construction Manager and Deputy Director. The Project Completion Report will be generated by the 
Utilities Construction Manager and Deputy Director, and sent and filed by the Department Assistant. 

Row (b) Land Purchase Easement 

A land purchase easement is not applicable to this project.   
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Row (c) Planning/Design/Engineering/Environmental Documentation 

Task 4 – Assessment and Evaluation 

All technical documents, data, and studies have been completed for the Lake Wohlford Dam Replacement Project.  Two 
main studies used to evaluate the dam replacement alternatives are:   

 The Lake Wohlford Dam Replacement Geotechnical Data report presents details of a subsurface exploration 
program that was performed as a part of an evaluation of alternatives to replace the existing Lake Wohlford Dam.  

 The Evaluation of Alternatives for Replacement of Lake Wohlford Dam report w presents the results of an evaluation 
to identify a preferred dam type to replace the existing Lake Wohlford Dam. Reviews of the results by the selected 
consultant of the final design documents for the dam determined that an RCC dam was constructible.  

Assessment and Evaluation Deliverables 

Evaluation of Alternatives for Replacement of Lake Wohlford Dam 

Lake Wohlford Dam Replacement Geotechnical Data Report  

 

Task 5 – Final Design 

As discussed below, final design for this project will include 30%, 60%, 90%, and 100% designs.  

30% design efforts will include preliminary siting of project components, including the replacement dam, spillway, outlet 
tunnel, and other factors of major consideration. The 30% design will also include location of suitable onsite or nearby 
excavated materials for use in construction of the replacement dam. The 30% design will utilize previously performed 
geological investigations and reports as well as all additional geological investigations, draft reports and recommendations.  

60% design will be considered advanced design that will include preliminary details and sections of the proposed project.  
This design will define actions and activities associated with abutment and foundation tie-ins, spillway and piping, and all 
required demolition. The 60% design will include all final geological recommendations. The 60% design will include draft 
technical specifications, bid schedule and preliminary construction cost estimates. A 3-D finite element analysis will also be 
performed on the proposed dam layout to determine the stress on the dam during the maximum credible earthquake. 

  

90% design will include a complete set of construction plans and technical specifications, bid schedule, and final 
construction cost estimates. This design will be available for review and quality assurance and quality control (QA/QC).  

100% final design will include preparation of a final design package that is ready to advertise. The final design package will 
be signed and sealed by the design engineer of record.  

Design Submittals 

100% Design – Bid Package 

 

Task 6 – Environmental Documentation 

The project will need to comply with federal (National Environmental Policy Act – NEPA) and state (California Environmental 
Quality Act – CEQA) environmental laws, regulations, and guidelines because of the potential for significant adverse impacts 
to wetlands, waters of the United States, and waters of the State.  The City will prepare a draft Environmental Impact Report 
(EIR) and release it for a 45-day public review.  Public comments will be addressed and a final EIR will be prepared.  The 
Army Corps of Engineers, as lead agency under NEPA, will rely on the EIR to prepare an Environmental Assessment for 
NEPA compliance as part of their permitting process. 

 

Project Administration Deliverables 

Project Monitoring Plan 

Quarterly Reports and Invoices 

Project Completion Report 
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Environmental Documentation Deliverables 

Lake Wohlford Dam Environmental Opinion 

Lake Wohlford Dam Replacement Project EIR 

 

Task 7 – Permitting 

The City of Escondido would likely need multiple permits to complete the Lake Wohlford Dam Replacement Project, 
therefore the following is a list of all of the regulations and agencies that may require permits for completion of the project.  

 Section 404 of the Federal Clean Water Act (CWA) and Section 10 of the Rivers and Harbor Act from the United 
States Army Corps of Engineers (USACE);  

 Section 106 of the National Historic Preservation Act from the State Historic Preservation Office;  

 Sections 7 and 10 of the Federal Endangered Species Act from the U.S. Fish and Wildlife Service and  the National 
Oceanic and Atmospheric Administration’s National Marine Fisheries Service;  

 Section 1602 of the California Fish and Game Code and the Endangered Species Act (ESA) from the California 
Department of Fish and Wildlife (CDFW); and 

 Sections 401 and 402 of the CWA from the Regional Water Quality Control Board (RWQCB). 

The aforementioned list provides the potential regulatory requirements of the Lake Wohlford Dam Replacement Project; 
however the full scope of required permitting will be determined upon completion of design and preliminary environmental 
analyses.  

Permitting Deliverables 

Section 401 Water Quality Certification 

Section 404 Authorization Permit 

Section 1602 Permit from California Department of Fish and Wildlife 

 

Row (d) Construction / Implementation 

Task 8 – Construction / Implementation Contracting 

Tasks associated with construction contracting include advertising the project for public bids, evaluating contractor bids, 
and preparing all documents required to award the project to a contractor. It is anticipated that this work will be completed 
by City of Escondido staff.  

Task 9 – Construction / Implementation  

Materials and/or Design Standards 

 The Evaluation of Alternatives for Replacement of Lake Wohlford Dam Study found that the most viable alternatives were 
for a replacement dam downstream of the existing dam. The replacement dam will be constructed to meet all current codes 
and regulations including those of DWR’s Division of Safety of Dams (DSOD).  

The alternatives evaluation specifically evaluated the potential for a roller compacted concrete dam (RCC dam) or a rock fill 
dam to replace the existing Lake Wohlford Dam.  A  geological investigation, which included geological mapping, subsurface 
explorations, downhole geophysical surveys, in-situ hydraulic conductivity testing, piezometer data, seismic refraction 
surveys, laboratory testing, and test pits, was performed to support the alternatives analysis (see Lake Wohlford Dam 
Replacement Geotechnical Data Report). Subsequent reviews of the geological data by the consultant doing the dam final 
design indicates that an RCC dam may be feasible and DSOD views RCC dams the preferred dam type over earth fill 
providing a better quality long term facility. Based on this information, RCC was selected as the dam type. 

 

An RCC mix design program was also developed for the project. Different mix design components of aggregates, water, 
cement, admixtures, sand and fly ash were tested to determine the best mix design for the project. This program and final 
mix design where reviewed and approved by DSOD. The information obtained from the mix design program was used to 
develop the final RCC design specification that will be used to bid the dam construction.  
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Construction Tasks 

Task 9.1 Road Realignment 

A portion of Oakvale Road will need to be relocated as its current alignment interferes with the proposed left dam abutment.  
The road realignment will require significant grading to push the canyon slope away from the dam abutment. The realigned 
portion of Oakvale Road shall match the road width to the existing roadway with a minimum drivable pavement width of 24 
feet plus shoulders in accordance with the San Diego County Public Road Standards and will include any necessary 
drainage system. In addition, the County of San Diego has requested that a 10-foot no-motorized lane be provided along 
the north edge of the roadway. The estimated realignment length is approximately 1,000 feet. 

 

Task 9.2 Mobilization and Site Preparation 

The initial phase of construction will include mobilization, staging area setup, clearing, grubbing, grading and foundation 
excavation.  The new dam will be constructed just downstream of the existing dam as such a large area of trees and other 
vegetation may be cleared for both the ultimate new dam site as well as the required staging area. Where possible, high 
value vegetation will be protected in place within staging areas. Preparation of the dam foundation is critical to the quality 
of the facility. Excavation of the foundation will result in significant volumes of removed material in order to reach acceptable 
foundation level which must be approved by the design geologist and DSOD. It is estimated that the foundation excavation 
may require depths of up to 40 to 60 feet to reach competent material with a width of approximately 200 feet. Foundation 
grouting may be required to fill imperfections in the basement rock including cracks to reduce the potential for seepage 
below the foundation. 

 

Task 9.3 Dam Access 

An all-weather drivable access for maintenance vehicles will be constructed from Oakvale Road to reach the toe of the dam, 
minimum of 12 feet wide and approximately 550 feet in length. Another access drive shall be constructed from Oakvale 
Road to reach the crest of the dam, minimum of approximately 40 feet wide and approximately 280 feet in length. These 
approach drives will be constructed of either asphaltic or concrete pavement. A bridging structure will also be included on 
the dam crest to enable access across the spillway located generally near the center of the dam.  These access drives will 
accommodate the daily inspections performed of the operating dam including seepage monitoring and periodic movement 
surveys. 

A construction access roadway will also be built along the north shoreline from the existing lake marina to the crest of the 
proposed new dam along the right abutment. This roadway will be approximately 20 feet wide and approximately 2,785 feet 
in length. It may be constructed of aggregate base material. Storm drains will be provided a ravine crossing so not to impact 
the existing drainage ways. Once dam construction is completed, this roadway will be blocked to general public. This 
roadway will be available to the City as needed. 

 

Task 9.4a Foundation Excavation 

The foundation excavation is based on the excavation requirements and procedures necessary to achieve a satisfactory 
foundation for the proposed new roller-compacted concrete (RCC) dam, stilling basin, intake tower, and appurtenances.  
The foundation grade shown on the drawings was established such that all soil, decomposed rock, and rock that is generally 
excavatable using large earthwork equipment would be removed.  In order to construct a generally level foundation (from 
upstream to downstream), controlled blasting is also likely required.  The foundation will be considered adequate when its 
too hard to excavate with large excavation equipment as identified by a licensed engineering geologist.  

Prior to foundation preparation, a dewatering system will be installed to monitor and remove groundwater during 
construction.  In addition, additional ground and dam monitoring instrumentation will be installed for construction.  An erosion 
control system will be installed prior to any grading disturbance activities. 

 

Task 9.4b Foundation Prep and Grouting Program – Abutments  

The foundation surface will be irregular with exposed joints, seams, fractures, and other discontinuities.  The entire 
foundation surface will be cleaned by barring and prying loose all drummy rock, using an air/water jet to remove as much 
loose material as possible; and removing by hand (and/or vacuum truck) loose material missed by previous steps.  In 
addition, portions of the surface will require treatment to 1) protect the exposed bedrock from deterioration, 2) backfill joints, 
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and 3) eliminate drastic slope changes.  Applicable treat measures include over-excavation, dental excavation, dental 
concrete, stitch grouting, and slush grout.  The treatment measurements will provide a smooth final surface for foundation 
approval.   

 

Once foundation preparation and approval are complete, the Contractor will begin the Abutment grouting program.  The 
grouting program includes two grouting tasks 1) Grout Curtains and 2) Consolidation Grouting.  A double row grout curtain 
will be installed using the split-spacing method.  Both curtains will be installed from the final excavated rock foundation 
surface along the right and left abutments axis, to depths where the rock permeability is estimated to be 1 x 10-5 cm/sec (~1 
Lu) or less. Maximum hole spacing along both curtain rows will be 10 feet. Consolidation grouting will be performed across 
the entire right and left abutments footprints downstream of the grout curtain using the split-spacing method.  Spacing 
between rows will be 10 feet and maximum spacing between holes along each row will be 10 feet.  Hole depths will generally 
be 20 feet.  Stitching grouting of geologic features will be performed as required by the Owner’s Representative.  Through-
grouting stitch features will be treated for their entire length across the dam abutments.   

 

Task 9.4c Foundation Prep and Grouting Program – Valley Floor 

The foundation surface will be irregular with exposed joints, seams, fractures, and other discontinuities.  The entire 
foundation surface will be cleaned by barring and prying loose all drummy rock, using an air/water jet to remove as much 
loose material as possible; and removing by hand (and/or vacuum truck) loose material missed by previous steps.  In 
addition, portions of the surface will require treatment to 1) protect the exposed bedrock from deterioration, 2) backfill joints, 
and 3) eliminate drastic slope changes.  Applicable treat measures include over-excavation, dental excavation, dental 
concrete, stitch grouting, and slush grout.  The treatment measurements will provide a smooth final surface for foundation 
approval.   

 

Once foundation preparation and approval are complete, the Contractor will begin the Valley Floor grouting program.  The 
grouting program includes two grouting tasks 1) Grout Curtains and 2) Consolidation Grouting.  A double row grout curtain 
will be installed using the split-spacing method.  Both curtains will be installed from the final excavated rock foundation 
surface along the valley floor axis, to depths where the rock permeability is estimated to be 1 x 10-5 cm/sec (~1 Lu) or less. 
Maximum hole spacing along both curtain rows will be 10 feet. Consolidation grouting will be performed across the entire 
valley floor footprints downstream of the grout curtain using the split-spacing method.  Spacing between rows will be 10 feet 
and maximum spacing between holes along each row will be 10 feet.  Hole depths will generally be 20 feet.  Stitching 
grouting of geologic features will be performed as required by the Owner’s Representative.  Through-grouting stitch features 
will be treated for their entire length across the dam abutments.   

 

Implementation Deliverable  

Statement of completion for Tasks 9.4a thru 9.4c by a registered 

engineer  

 

 

The following Tasks 9.5, 9.6, 9.7, and 9.8 are outside of the scope of the agreement due to current availability of grant 
funds, however they are needed to complete the construction of the Dam.   

 

Task 9.5 RCC Trial Placement and Dam Construction (Outside of Agreement Scope)  

RCC Trial Placement  

Prior to start of the RCC dam construction, the contractor will be required to construct a RCC trial placement dam section. 
This trial placement will be used to confirm the contractor’s ability to perform the following: 1) proper foundation surface 
preparation, and 2) using proposed equipment and methods to place the RCC in accordance with the contract documents. 
The RCC trial placement will be approximately 125 feet long by 75 feet wide by 7 feet tall. 
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Dam   

Construction of the RCC dam requires near continuous placement of a lean concrete mixture.  The concrete will be prepared 
at an onsite or near site batch plant which will truck or conveyor the material to the dam for placement where it is roller 
compacted. The RCC dam will have a vertical or near vertical upstream face with a 0.8H:1V downstream face.  The crest 
of the dam will be approximately 660 feet in length at an elevation of 1,490’± and a spillway elevation of 1,480’. The new 
dam will also include a dam adit and gallery. The gallery will be approximately 8 feet wide by 9 feet high and 323 feet long. 
The gallery will allow for visual inspection of the dam and foundation drains from inside the dam. The new dam shall be 
constructed to a height which will provide for a maximum water surface elevation equal to the existing dam.  Dam 
maintenance and security facilities will be constructed and installed including access drive, monitoring equipment for 
movement and seepage, fencing and surveillance equipment. Foundation piezometers, inclinometers, and an 
accelerometer will be installed in the dam and along the foundation.  

 

Task 9.6 Spillway (Outside of Agreement Scope) 

The spillway of an RCC dam is constructed integral to the dam as it rises. The spillway crest will have an elevation of 
1,480’±. The spillway will be designed to pass a flow of approximately 8,265 cfs, with an estimated width of approximately 
90 feet and depth of approximately 8 feet.  The spillway will terminate in a stilling pond at the base of the dam to dissipate 
the waters energy before reaching the existing natural stream bed.  

 

Task 9.7 Outlet Works (Outside of Agreement Scope) 

New 

The new outlet tower will be constructed on the upstream face of the new dam.  This type of outlet tower is a concrete shaft 
structurally integrated into the dam.  The tower shall have four (4) automated gates at various elevations that can be 
operated from the Water treatment Plant depending on need or water quality.  The multiple gates provide the ability to draw 
water from different levels within the contained lake; the gate shall also include fish screens to prevent fish from entering 
the tower and pipe system. During times of drought or other low water events the upper port(s) may become exposed as 
the water surface drops. The outlet piping will be placed through the foundation as the concrete reaches the appropriate 
elevation.  The concrete placement continues until the design elevation is achieved.  Following the construction of the dam 
itself the new outlet piping will be connected to the existing 48-inch downstream piping and the new emergency release 
valve facility.   

Existing 

Activation of the new outlet works will require removal of the top portion of the existing dam as well as notching through the 
existing dam to an approximate elevation of 1,420’ in order to flood the area between the old and new dams. The notch 
must be stabilized so there is no future movement of the old structures. The existing outlet tower and piping will be 
abandoned in place (filled with concrete) or removed in a manner that will provide optimal facility security and public safety. 
The existing outlet tunnel through the existing dam will be filled with concrete for safety reasons. 

 

Task 9.8 Test Dam Facilities and Regulatory Approval (Outside of Agreement Scope) 

The new dam facilities will undergo startup and testing including the tower, penstock, outlet gates, and emergency release 
valve.  Once testing is complete, the reservoir can be filled and regulatory acceptance granted.   

 
Row (e) Construction Administration 

Task 10 – Construction Administration for Tasks 9.1 through 9.4c 

This task involves administration, coordination, and review of the construction contract and all other related construction 
tasks. This task will require labor from City of Escondido staff members and consultant construction managers and 
inspectors to oversee construction, testing, mitigation, and other aspects of the project.  

Labor Category 

 Construction Management 
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Task 10a – Construction Administration for Tasks 9.5 through 9.8 (Outside of Agreement Scope) 

This task involves administration, coordination, and review of the construction contract and all other related construction 
tasks for Task 9.4d RCC Trial Placement and Dam Construction, Task 9.5 Spillway, and Task 9.6 Outlet Works. This task 
will require labor from City of Escondido staff members and consultant construction managers and inspectors to oversee 
construction and other aspects of the project.  

 

Row (f) Other Costs 

Other costs associated with the Lake Wohlford Dam Replacement Project include establishment of a Board of Consultants, 
as required by FERC. The Board of Consultants shall oversee the analysis, design, construction, and any potential problems 
that might arise during the design and construction of the Lake Wohlford Dam replacement structures. The Board of 
Consultants shall be comprised of at least three members with expertise in the following areas: geotechnical engineering, 
engineering geologist, and hydraulic structures.  

The City of Escondido will solicit and bring under contract the Board of Consultants, invite review and comment on all design 
submittals, and monitor construction procedures and progress. Formal meetings of the Board of Consultants will be 
convened at important milestones. 
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EXHIBIT B  

SCHEDULE 

 

DocuSign Envelope ID: 3E3E9A8D-5098-43C8-940D-7BDC5CFC0096
Attachment "A" 

Page 30 of 172

Resolution No. 2024-15 

Exhibit "A" 

Page 38 of 184

117

Item8.



Grant Agreement No. 4600009575 

Amendment 3  
Page 16 of 30 

 

EXHIBIT C 

BUDGET 

 
Table 6 – Project Budget 

Budget Category 
Non-State Share 

(Funding Match) 
 Grant Funding Other Cost Share  Total 

% 

Funding 

Match  

(a) 

Direct Project 

Administration 

Costs 

$400,000 $0 $0 $400,000 100% 

(b) 
Land 

Purchase/Easement 
$0 $0 $0 $0 N/A 

(c) 

Planning/ Design/ 

Engineering/ 

Environmental 

Documentation 

  $2,749,050   $2,250,950 $0  $5,000,000 55% 

(d) Construction  $15,596,314.87  $12,614,414.87 $3,720,000  $31,930,729.74 49% 

(e) 
Construction 

Administration 
  $600,000  $0 $0   $600,000 100% 

(f) Other Costs $34,635.13 $34,635.13 $0 $69,270.26 50% 

(g) Grand Total  $19,380,000 $14,900,000 $3,720,000 $38,000,000 51% 

(h) 
Calculation of 

Funding Match % 
51% 29% 20% 100%  

Sources of Funds for Non-State Share (Funding Match):   

The non-state share funding match will be provided by the sale of municipal bonds (City of Escondido) and potentially through 

federal funding sources.  
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EXHIBIT D 

STANDARD CONDITIONS 

 

D.1  ACCOUNTING AND DEPOSIT OF GRANT DISBURSEMENT: 

a)  SEPARATE ACCOUNTING OF GRANT DISBURSEMENT AND INTEREST RECORDS: Grantee shall account for 

the money disbursed pursuant to this Grant Agreement separately from all other Grantee funds. 

Grantee shall maintain audit and accounting procedures that are in accordance with generally 

accepted accounting principles and practices, consistently applied. Grantee shall keep complete 

and accurate records of all receipts, disbursements, and interest earned on expenditures of such 

funds. Grantee shall require its contractors or subcontractors to maintain books, records, and other 

documents pertinent to their work in accordance with generally accepted accounting principles and 

practices. Records are subject to inspection by State at any and all reasonable times. 

b)  FISCAL MANAGEMENT SYSTEMS AND ACCOUNTING STANDARDS: The Grantee agrees that, at a 

minimum, its fiscal control and accounting procedures will be sufficient to permit tracing of grant funds 

to a level of expenditure adequate to establish that such funds have not been used in violation of 

state law or this Grant Agreement. 

c)  REMITTANCE OF UNEXPENDED FUNDS: Grantee, within a period of sixty (60) calendar days from the final 

disbursement from State to Grantee of grant funds, shall remit to State any unexpended funds that 

were disbursed to Grantee under this Grant Agreement and were not needed to pay Eligible Project 

Costs. 

 

D.2  ACKNOWLEDGEMENT OF CREDIT: Grantee shall include appropriate acknowledgement of credit to the 

State and to all cost-sharing partners for their support when promoting the project or using any data and/or 

information developed under this Grant Agreement.  During construction of the project, Grantee shall install 

a sign at a prominent location, which shall include a statement that the project is financed under the, 

Disaster Preparedness and Flood Prevention Bond Act of 2006, administered by State of California, 

Department of Water Resources.  Grantee shall notify State that the sign has been erected by providing 

them with a site map with the sign location noted and a photograph of the sign. 

 

D.3  AMENDMENT: No amendment or variation of the terms of this Grant Agreement shall be valid unless 

made in writing, signed by the parties and approved as required. No oral understanding or agreement not 

incorporated in the Grant Agreement is binding on any of the parties.  For guidance on the Amendment 

Requirements, see Exhibit H. 

 

D.4  AMERICANS WITH DISABILITIES ACT: By signing this Grant Agreement, Grantee assures State that it 

complies with the Americans with Disabilities Act (ADA) of 1990, (42 U.S.C., 12101 et seq.), which prohibits 

discrimination on the basis of disability, as well as all applicable regulations and guidelines issued pursuant 

to the ADA. 

 

D.5  AUDITS: State reserves the right to conduct an audit at any time between the execution of this Grant 

Agreement and the completion of the project, with the costs of such audit borne by State. After 

completion of the project, State may require Grantee to conduct a final audit, at Grantee’s expense, such 

audit to be conducted by and a report prepared by an independent Certified Public Accountant. Failure 

or refusal by Grantee to comply with this provision shall be considered a breach of this Grant Agreement, 

and State may take any action it deems necessary to protect its interests. 

 

Pursuant to Government Code Section 8546.7, the parties shall be subject to the examination and audit of 

State for a period of three years after final payment under this Grant Agreement with respect of all matters 

connected with this Grant Agreement, including but not limited to, the cost of administering this Grant 

Agreement. All records of Grantee or subcontractors shall be preserved for this purpose for at least three (3) 

years after project completion. See Exhibit H for a listing of documents/records that State Auditors would 

need to review in the event of a grant being audited. 
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D.6  BUDGET CONTINGENCY: LIMIT ON STATE FUNDS. The Disaster Preparedness and Flood Prevention Bond 

Act of 2006 is subject to the availability of funds including any mandates from the Department of Finance, 

the Pooled Money Investment Board or any other state authority.  The State will not make payments of any 

kind, including advances or reimbursements, until funding is made available by the State Treasurer. 

 

D.7  CHILD SUPPORT COMPLIANCE ACT: For any Grant Agreement in excess of $100,000, the Grantee 

acknowledges in accordance with Public Contract Code 7110, that: 

a) The Grantee recognizes the importance of child and family support obligations and shall fully comply 

with all applicable state and federal laws relating to child and family support enforcement, including, 

but not limited to, disclosure of information and compliance with earnings assignment orders, as 

provided in Chapter 8 (commencing with section 5200) of Part 5 of Division 9 of the Family Code; and 

b) The Grantee, to the best of its knowledge is fully complying with the earnings assignment orders of all 

employees and is providing the names of all new employees to the New Hire Registry maintained by the 

California Employment Development Department. 

 

D.8  COMPETITIVE BIDDING AND PROCUREMENTS: Grantee shall comply with all applicable laws and 

regulations regarding securing competitive bids and undertaking competitive negotiations in Grantee’s 

contracts with other entities for acquisition of goods and services and construction of public works with 

funds provided by State under this Grant Agreement. 

 

D.9  COMPUTER SOFTWARE: The Grantee certifies that it has appropriate systems and controls in place to 

ensure that state funds will not be used in the performance of this Grant Agreement for the acquisition, 

operation, or maintenance of computer software in violation of copyright laws. 

 

D.10  CONFLICT OF INTEREST 

a) Current State Employees: No State officer or employee shall engage in any employment, activity, or 

enterprise from which the officer or employee receives compensation or has a financial interest and 

which is sponsored or funded by any State agency, unless the employment, activity, or enterprise is 

required as a condition of regular State employment. No State officer or employee shall contract on his 

or her own behalf as an independent contractor with any State agency to provide goods or services. 

b) Former State Employee: For the two-year period from the date he or she left State employment, no 

former State officer or employee may enter into a contract in which he or she engaged in any of the 

negotiations, transactions, planning, arrangements, or any part of the decision-making process relevant 

to the contract while employed in any capacity by any State agency. For the twelve-month period 

from the date he or she left State employment, no former State officer or employee may enter into a 

contract with any State agency if he or she was employed by that State agency in a policy-making 

position in the same general subject area as the proposed contract within the twelve-month period 

prior to his or her leaving State service. 

 

D.11  DELIVERY OF INFORMATION, REPORTS, AND DATA: The Grantee agrees to expeditiously provide, during 

work on the project and throughout the term of this Grant Agreement, such reports, data, information, and 

certifications as may be reasonably required by the State. 

 

D.12  DISPOSITION OF EQUIPMENT: Grantee shall provide to State, not less than 30 days prior to submission of 

the final project invoice, a final inventory list of equipment purchased with grant funds provided by State. 

Grantee shall consult with State on the scope of the inventory not less than 60 days prior to the submission of 

the final project invoice. The inventory shall include all items with a current estimated fair market value of 

more than $5,000 per item. Within 60 days of receipt of such inventory, State shall provide Grantee with a list 

of the items on the inventory that State will take title to. All other items shall become the property of 

Grantee. State shall arrange for delivery from Grantee of items that it takes title to. Cost of transportation, if 

any, shall be borne by State. 

 

D.13  DISPUTES: In the event of an invoice dispute, payment will not be made until the dispute is resolved and 

a corrected invoice submitted. Failure to use the address exactly as provided may result in return of the 

invoice to the Grantee. Payment shall be deemed complete upon deposit of the payment, properly 
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addressed, postage prepaid, in the United States mail. Any claim that Grantee may have regarding the 

performance of this Grant Agreement including, but not limited to claims for additional compensation or 

extension of time, shall be submitted to the Director, Department of Water Resources, within thirty (30) 

calendar days of Grantee’s knowledge of the claim. State and Grantee shall then attempt to negotiate a 

resolution of such claim and process an amendment to the Grant Agreement to implement the terms of 

any such resolution. 

 

D.14  DRUG-FREE WORKPLACE CERTIFICATION 

Certification of Compliance: By signing this Grant Agreement, Grantee, its contractors or subcontractors 

hereby certify, under penalty of perjury under the laws of State of California, compliance with the 

requirements of the Drug-Free Workplace Act of 1990 (Government Code 8350 et seq.) and have or will 

provide a drug-free workplace by taking the following actions: 

a) Publish a statement notifying employees, contractors, and subcontractors that unlawful manufacture, 

distribution, dispensation, possession, or use of a controlled substance is prohibited and specifying 

actions to be taken against employees, contractors, or subcontractors for violations, as required by 

Government Code Section 8355(a). 

b) Establish a Drug-Free Awareness Program, as required by Government Code Section 8355(b) to inform 

employees, contractors, or subcontractors about all of the following: 

1. The dangers of drug abuse in the workplace, 

2. Grantee’s policy of maintaining a drug-free workplace, 

3. Any available counseling, rehabilitation, and employee assistance programs, and 

4. Penalties that may be imposed upon employees, contractors, and subcontractors for drug 

abuse violations. 

c) Provide as required by Government Code Sections 8355(c), that every employee, contractor, and/or 

subcontractor who works under this Grant Agreement: 

1. Will receive a copy of Grantee’s drug-free policy statement, and 

2. Will agree to abide by terms of Grantee’s condition of employment, contract or subcontract. 

 

D.15  FINAL INSPECTIONS AND CERTIFICATION OF REGISTERED CIVIL ENGINEER: Upon completion of a 

construction project and as determined by State, Grantee shall provide for a final inspection and 

certification by a California Registered Civil Engineer that the project has been completed in accordance 

with submitted final plans and specifications and any modifications thereto and in accordance with this 

Grant Agreement and to the State’s satisfaction. 

 

D.16  GOVERNING LAW: This Grant Agreement is governed by and shall be interpreted in accordance with 

the laws of the State of California.  

 

D.17  GRANTEE COMMITMENTS: Grantee accepts and agrees to comply with all terms, provisions, conditions, 

and commitments of this Funding Agreement, including all incorporated documents, and to fulfill all 

assurances, declarations, representations, and statements made by Funding Recipient in the application, 

documents, amendments, and communications filed in support of its request for California Safe Drinking 

Water, Water Quality and Supply, Flood Control, River and Coastal Protection Act of 2006 financing. 

 

D.18  INCOME RESTRICTIONS: The Grantee agrees that any refunds, rebates, credits, or other amounts 

(including any interest thereon, accruing to or received by the Grantee under this Grant Agreement shall 

be paid by the Grantee to the State, to the extent that they are properly allocable to costs for which the 

Grantee has been reimbursed by the State under this Grant Agreement. 

 

D.19  INDEPENDENT CAPACITY: Grantee, and the agents and employees of Grantee, if any, in the 

performance of the Grant Agreement, shall act in an independent capacity and not as officers, 

employees, or agents of the State. 

 

D.20  INSPECTIONS: State shall have the right to inspect the work being performed at any and all reasonable 

times, providing a minimum of a 24-hour notice, during the term of the Grant Agreement. This right shall 

extend to any subagreements, and Grantee shall include provisions ensuring such access in all its contracts 
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or sub-contractors entered into pursuant to its Grant Agreement with State. Grantee acknowledges that 

project documents may be subject to the Public Records Act (California Government Code Section 6250 

et. seq.). State shall have the right to inspect these documents at any and all reasonable times after 

completion of the project to ensure compliance with the terms and conditions of this Grant Agreement. 

During regular office hours, State shall have the right to inspect and to make copies of any books, records, 

or reports of the Grantee relating to this Grant Agreement. Grantee shall maintain and shall make available 

at all times for such inspection accurate records of its costs, disbursements, and receipts with respect to its 

activities under this Grant Agreement. Failure or refusal by Grantee to comply with this provision shall be 

considered a breach of this Grant Agreement, and State may withhold disbursements to Grantee or take 

any other action it deems necessary to protect its interests. 

 

D.21 NONDISCRIMINATION: During the performance of this Grant Agreement, Grantee and its contractors 

shall not unlawfully discriminate, harass, or allow harassment against any employee or applicant for 

employment because of sex, race, color, ancestry, religious creed, national origin, physical disability 

(including HIV and AIDS), mental disability, medical condition (cancer), age (over 40), marital status, and 

denial of family care leave. Grantee and contractors shall ensure that the evaluation and treatment of their 

employees and applicants for employment are free from such discrimination and harassment. Grantee and 

contractors shall comply with the provisions of the Fair Employment and Housing Act (Government Code 

Section 12990 (a-f) et seq.) and the applicable regulations promulgated there under (California Code of 

Regulations, Title 2, Section 7285 et seq.). The applicable regulations of the Fair Employment and Housing 

Commission implementing Government Code Section 12990 (a-f), set forth in Chapter 5 of Division 4 of Title 

2 of the California Code of Regulations, are incorporated into this Grant Agreement by reference and 

made a part hereof as if set forth in full. Grantee and its contractors shall give written notice of their 

obligations under this clause to labor organizations with which they have a collective bargaining or other 

agreement. Grantee shall include the nondiscrimination and compliance provisions of this clause in all 

contracts to perform work under the Grant Agreement. 

 

D.22  NO THIRD PARTY RIGHTS: The parties to this Grant Agreement do not intend to create rights in, or grant 

remedies to, any third party as a beneficiary of this Grant Agreement, or of any duty, covenant, obligation 

or undertaking established herein. 

 

D.23  OPINIONS AND DETERMINATIONS: The parties agree that review or approval of any IRWM Program 

applications, documents, permits, plans and specifications or other program information by the State is for 

administrative purposes only and does not relieve the Grantee of its responsibility to properly plan, design, 

construct, operate, maintain, implement, or otherwise carry out the IRWM Program. 

 

D.24  PERMITS, LICENSES, APPROVALS, AND LEGAL OBLIGATIONS. Grantee shall be responsible for obtaining 

any and all permits, licenses, and approvals required for performing its obligations under this Grant 

Agreement. Grantee shall comply with the California Environmental Quality Act (PRC Section 21000 et seq.) 

and other applicable federal, State, and local laws, rules, and regulations, guidelines, and requirements 

prior to disbursement of funds under this Grant Agreement. 

 

Grantee shall keep informed of and take all measures necessary to ensure compliance with California 

Labor Code requirements.       

 

D.25  PROHIBITION AGAINST DISPOSAL OF PROJECT WITHOUT STATE PERMISSION: Grantee shall not sell, 

abandon, lease, transfer, exchange, mortgage, hypothecate, or encumber in any manner whatsoever all 

or any portion of any real or other property necessarily connected or used in conjunction with the IRWM 

Program without prior permission of State. Grantee and shall not take any action concerning the 

performance of this Grant Agreement, including but not limited to actions relating to user fees, charges, 

and assessments that could adversely affect the ability of Grantee to meet its obligations under this Grant 

Agreement, without prior written permission of State. State may require that the proceeds from the 

disposition of any real or personal property acquired with funds disbursed under this Grant Agreement be 

remitted to State. 
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D.26  REMEDIES, COSTS, AND ATTORNEY FEES: The Grantee agrees that any remedy provided in this Grant 

Agreement is in addition to and not in derogation of any other legal or equitable remedy available to the 

State as a result of breach of this Grant Agreement by the Grantee, whether such breach occurs before or 

after completion of the project, and exercise of any remedy provided by this Grant Agreement by the 

State shall not preclude the State from pursuing any legal remedy or right which would otherwise be 

available. In the event of litigation between the parties hereto arising from this Grant Agreement, it is 

agreed that the prevailing party shall be entitled to such reasonable costs and/or attorney fees as may be 

ordered by the court entertaining such litigation. 

D.27 RETENTION: Notwithstanding any other provision of this Grant Agreement, State shall, for each project, 
withhold five percent (5.0%) until January 1, 2016 and ten percent (10.0%), thereafter, of the funds requested 
by Grantee for reimbursement of Eligible Costs.  Each project in this Grant Agreement will be eligible to release 
its respective retention when that project is completed and Grantee has met requirements of Paragraph 16, 
“Submissions of Reports,” excluding the “Post-Performance Reports.”   

 

D.28 RIGHTS IN DATA: To the extent permitted by law, the Grantee agrees that all data, plans, drawings, 

specifications, reports, computer programs, operating manuals, notes, and other written or graphic work 

produced in the performance of this Grant Agreement shall be in the public domain. The Grantee may 

disclose, disseminate and use in whole or in part, any final form data and information received, collected, 

and developed under this Grant Agreement, subject to appropriate acknowledgement of credit to the 

State for financial support. The Grantee shall not utilize the materials for any profit-making venture or sell or 

grant rights to a third party who intends to do so. 

 

D.29 SEVERABILITY OF UNENFORCEABLE PROVISION: If any provision of this Grant Agreement is held invalid or 

unenforceable by a court of final jurisdiction, all other provisions of this Grant Agreement shall be construed 

to remain fully valid, enforceable, and binding on the parties. 

 

D.30  STATE REVIEWS AND INDEMNIFICATION: The parties agree that review or approval of project 

applications, documents, permits, plans and specifications or other project information by the State is for 

administrative purposes only and does not relieve the Grantee of their  responsibility to properly plan, 

design, construct, operate, maintain, implement, or otherwise carry out the project. To the extent permitted 

by law, the Grantee agrees to indemnify, defend and hold harmless the State and the State against any 

loss or liability arising out of any claim or action brought against the State from and against any and all 

losses, claims, damages, liabilities or expenses, of every conceivable kind, character and nature 

whatsoever arising out of, resulting from, or in any way connected with: 

a) The project or the conditions, occupancy, use, possession, conduct or management of, work done in or 

about, or the planning, design, acquisition, installation, or construction, of the project or any part 

thereof; 

b) Performing any of the terms contained in this Grant Agreement or any related document; 

c) Any violation of any applicable law, rule or regulation, any environmental law (including, without 

limitation, the Federal Comprehensive Environmental Response, Compensation and Liability Act, the 

Resource Conservation and Recovery Act, the California Hazardous Substance Account Act, the 

Federal Water Pollution Control Act, the Clean Air Act, the California Hazardous Waste Control Law and 

CWC Section 13304, and any successors to said laws), rule or regulation or the release of any toxic 

substance on or near the natural water system; or 

d) Any untrue statement or alleged untrue statement of any material fact or omission or alleged omission 

to state a material fact necessary to make the statements required to be stated therein, in light of the 

circumstances under which they were made, not misleading with respect to any information provided 

by the Grantee for use in any disclosure document utilized in connection with any of the transactions 

contemplated by this Grant Agreement. Grantee agrees to pay and discharge any judgment or award 

entered or made against the State with respect to any such claim or action, and any settlement, 

compromise or other voluntary resolution. The provisions of this section shall survive the term of the Grant 

Agreement. 
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D.31  SUCCESSORS AND ASSIGNS: This Grant Agreement and all of its provisions shall apply to and bind the 

successors and assigns of the parties. No assignment or transfer of this Grant Agreement or any part thereof, 

rights hereunder, or interest herein by the Grantee shall be valid unless and until it is approved by State and 

made subject to such reasonable terms and conditions as State may impose. 

 

D.32  TIMELINESS: Time is of the essence in this Grant Agreement. 

 

D.33  TRAVEL: Grantee agrees that travel and per diem costs shall NOT be eligible for reimbursement with 

State funds, and shall NOT be eligible for computing Grantee cost match. Travel includes the costs of 

transportation, subsistence, and other associated costs incurred by personnel during the term of this Grant 

Agreement. 

 

D.34 WAIVER OF RIGHTS: None of the provisions of this Grant Agreement shall be deemed waived unless 

expressly waived in writing. It is the intention of the parties here to that from time to time either party may 

waive any of its rights under this Grant Agreement unless contrary to law. Any waiver by either party of rights 

arising in connection with the Grant Agreement shall not be deemed to be a waiver with respect to any 

other rights or matters, and such provisions shall continue in full force and effect. 
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EXHIBIT E 

REPORT FORMAT AND REQUIREMENTS 

The following reporting formats should be utilized. Please obtain State approval prior to submitting a report in an 

alternative format.  

QUARTERLY PROGRESS REPORT 

Grantee shall submit Quarterly Progress Reports on a consistent basis to meet the State’s requirement for 

disbursement of funds. The Quarterly Progress Report should describe the work performed during the reporting 

period. For each project, describe the work performed including: 

 

 CONTINUING ELIGIBILITY  

 For Urban Water Suppliers who have not submitted a complete Urban Water Management Plan, the 

status of the plan development and submittal. 

 A brief summary of the status of adoption of an IRWM Plan that complies with Part 2.2 of Division 6 of 

the CWC commencing with Section 10530. 

PROJECT INFORMATION (INCLUDE ANY OF THE BELOW THAT WERE APPLICABLE DURING THE REPORTING PERIOD) 

 Legal matters. 

 Engineering matters. 

 Environmental matters. 

 Status of permits, easements, rights-of-way, and approvals as may be required by other State, 
federal, and/or local agencies. 

 Major accomplishments during the quarter (i.e., tasks completed, milestones met, meetings held or 
attended, press releases, etc). 

 Discussion of data submittal effort(s) for the previous quarter, including a description of the data 
submitted and date(s) of submittal. 

 Issues/concerns that have, will, or could affect the schedule or budget, with a recommendation on 
how to correct the matter. 

 Description of any differences between the work performed and the work outlined in this Grant 
Agreement’s Work Plan. 

COST INFORMATION 

 Provide a list showing all costs incurred during the quarter by the Grantee and each contractor 

working on the project.  The list should include for all non-construction, or implementation costs, (i.e., 

design, and admin charges) the hours per task worked on during the quarter for above personnel. 

 A discussion on how the actual budget is progressing in comparison to Exhibit C. 

SCHEDULE INFORMATION 

 A discussion on how the actual schedule is progressing in comparison to the schedule in Exhibit B. 

 A revised schedule, by task, if changed from the schedule in Exhibit B. Note:  a revised schedule 
may require an official amendment to the Grant Agreement before it is accepted as final.  

ANTICIPATED ACTIVITIES NEXT QUARTER 

 Provide a description of anticipated activities for the next quarterly reporting period. 
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PROJECT COMPLETION REPORT  

A Project Completion Report is required for each project identified in Exhibit A. This report will include the 

following Sections: 

EXECUTIVE SUMMARY 

The Executive Summary consists of a maximum of ten (10) pages summarizing project information (see 
report status section below for topics). The Executive Summary should include the following: 

 Brief description of work proposed to be done in the original Grant application.  

 Description of actual work completed and any deviations from Exhibit A.  List any official 
amendments to this Grant Agreement, with a short description of the amendment. 

 Describe how the implemented project will meet the program preferences identified in the original 
Grant Application. 

 Describe the mechanism or process that allows for continued performance monitoring of the 
project in meeting the objectives of the IRWM Plan.  

 Identify any changes to the IRWM Plan as a result of implementation of the project. 

REPORTS AND/OR PRODUCTS   

 Provide a copy of any final technical report or study, produced for the project as described in the 
Work Plan, if applicable. 

 Provide a map and shapefile(s) showing the location of the completed project. A description of the 
geographic projection and datum used for the shapefile must be submitted with the shapefile (a 
NAD ’83 datum and either a UTM 10 or UTM 11 projection, dependent on the project’s location in 
the state, should be utilized). 

 If any wells were constructed as part of the project, provide the following information: well logs; 
borehole geophysical logs; state well number; site information to include horizontal (NAD ‘83) and 
vertical (NAVD ‘88) datum to be determined within 0.5 feet.  

 Provide an electronic copy of any as-built plans (media: CD-ROM; PDF format). 

 Provide copies of any data collected along with location maps. 

 If applicable, describe the findings of any study and whether the study determined the engineering, 
hydrologic, hydrogeologic, environmental, economic and financial feasibility of the project. 

COST & DISPOSITION OF FUNDS INFORMATION 

 A list of invoices showing: 

 The date each invoice was submitted to State. 

 The amount of the invoice. 

 The date the check was received. 

 The amount of the check (If a check has not been received for the final invoice, then state this 
in this section). 

 A spreadsheet summary of the original budget costs by task versus the final project costs. 

 A summary of final funds disbursement including: 

 Labor cost of personnel of agency/ major consultant /sub-consultants (Indicate personnel, 
hours, rates, type of profession and reason for consultant, i.e., design, CEQA work, etc). 

 Construction cost information, shown by material, equipment, labor costs, and change orders. 

 Any other incurred cost detail. 

 A statement verifying separate accounting of grant disbursements. 

 

 Summary of project cost including: 
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 Accounting of the cost of project expenditure. 

 Include all internal and external costs not previously disclosed. 

 A discussion of factors that positively or negatively affected the project cost and any deviation 
from the original project cost estimate. 

ADDITIONAL INFORMATION 

 Benefits derived from the project, with quantification of such benefits provided, if applicable. 

 A final project schedule showing actual progress verse planned progress as shown in Exhibit B. 

 Certification from a California Registered Civil Engineer that the project was conducted in 
accordance with the approved work plan and any approved modifications thereto.  

 Submittal schedule for the Post Performance Report and an outline of the proposed reporting 
format. 

 

POST-PERFORMANCE REPORT 

Post Performance Reports are required annually for each project for a period of 10 years beginning after the 

first year of operation, and includes the following:  

REPORTS AND/OR PRODUCTS 

 Time period of the annual report. 

 Short project description and benefits. 

 An assessment of any explanations for any differences between the expected versus actual project 
benefits. Where applicable, the reporting should include quantitative metrics, i.e., new acre-feet of 
water recharged that year, acres of wildlife habitat added, etc. 

 Summary of any additional costs and/or benefits deriving from the project since its completion, if 
applicable. 

 Continued reporting on meeting the Output Indicators and Targets discussed in the Project 
Monitoring Plan discussed in Paragraph 21 of this Grant Agreement.  

 Any additional information relevant to or generated by the continued operation of the project. 

 

ELECTRONIC REPORT FORMATTING 

Grantee agrees that work funded under this Grant Agreement will be provided in an electronic format to State. 

Electronic submittal of final reports, plans, studies, data, and other work performed under this grant shall be as 

follows: 

 Text preferably in MS WORD or text PDF format. 

 Files generally less than 10 MB in size. 

 Files named so that the public can determine their content. For example, file naming of reports must 

have the title and, if subdivided into smaller sized files, the chapter number/letter and names in the 

report Table of Content (TOC); files of maps, figures, and tables by number/letter as referenced in the 

TOC; well logs files with DWR-required naming convention; and Appendix number/letter and named 

in the TOC.   

 For a project involving a modeling component, Grantee shall provide the major input data files, 

parameters, calibration statistics, output files, and other information requested by State’s Project 

Manager. 
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 Exhibit G 

Guidelines for Grantees  

Under DWR Financial Assistance Programs 

 

The following provides a list of documents typically required by State Auditors and general guidelines for 

Grantees. List of documents pertains to both Grant funding and Grantee’s Funding Match and details the 

documents/records that State Auditors would need to review in the event of this Grant Agreement is audited. 

Grantees should ensure that such records are maintained for each funded project.  

 

List of Documents for State Audit  

 

Internal Controls: 

1. Organization chart (e.g., Agency’s overall organization chart and organization chart for this Grant 

Agreement’s funded project. 

2. Written internal procedures and flowcharts for the following: 

a. Receipts, deposits and disbursements 

b. State reimbursement requests 

c. Grant expenditure tracking 

d. Guidelines, policy, and procedures on grant funded Programs/Project 

3. Audit reports of the Agency internal control structure and/or financial statements within the last two years. 

4. Prior audit reports on grant funded Programs/Project. 

 

Agreements and Contracts: 

1. Original signed Grant Agreement, any amendment(s) and budget modification documents. 

2. A listing of all bond-funded grants received from the State. 

3. A listing of all other funding sources for each project. 

4. All subcontractor and consultant contracts and related or partners documents, if applicable. 

5. Contracts between the Agency and member agencies as related to this Grant Agreement. 

 

Invoices: 

1. Invoices from vendors and subcontractors for expenditures submitted to the State for payments under this 

Grant Agreement. 

2. Documentation linking subcontractor invoices to State reimbursement, requests and related budget line 

items under this Grant Agreement. 

3. Reimbursement requests submitted to the State for this Grant Agreement. 

 

Cash Documents: 

1. Receipts (copies of warrants) showing payments received from the State. 

2. Deposit slips (or bank statements) showing deposit of the payments received from the State. 

3. Cancelled checks or disbursement documents showing payments made to vendors, subcontractors, 

consultants, and/or agents under this Grant Agreement. 

4. Bank statements showing the deposit of the receipts. 

 

Accounting Records: 

1. Ledgers showing entries for receipts and cash disbursements. 

2. Ledgers showing receipts and cash disbursement entries of other funding sources. 

3. Bridging documents that tie the general ledger to requests for grant reimbursement. 

 

Administration Costs:  Supporting documents showing the calculation of administration costs. 

 

Personnel: 

1. List of all contractors and Agency staff that worked on this grant funded Program/Project. 

2. Payroll records including timesheets for contractor staff and the Agency personnel who provided services 

charged to this Grant Agreement. 
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Project Files: 

1. All supporting documentation maintained in the project files. 

2. All correspondence related to this Grant Agreement. 

 

General Grant Agreement Guidelines 

 

Amendment Requirements: 

Amendments to the Work Plan, Budget, and/or Schedule of this Grant Agreement are triggered when the 

proposed changes are deemed by the State to be substantial. Substantial changes generally include changes 

to the wording/scope of work, schedule or term, and budget. For example, a formal budget change to an 

Agreement is required when the culmination of proposed Grant amount budget change(s) for a Task is greater 

than 10% of the original Grant amount budget for that particular Task or the Task to be exchanged.  

 

Funding Match Contribution  

Funding Match (often referred to as Grantee Cost Share) is the amount defined in Paragraph 4 of this Grant 

Agreement. Provided below is guidance for claiming funding match with and without in-kind services. 

 

1. Adequate documentation supporting value of in-kind service (or volunteer service) as funding match 

claimed shall be maintained.  Although tracked separately, in-kind services shall be documented and, to 

the extent feasible, supported by the same methods used by the Grantee for its own employees.  Provide 

formal (on official letterhead) and substantial documentation of in-kind service by including the following: 

o Describe contributed item(s) or service(s) 

o Purpose for which contribution was made (tie to scope of work) 

o Name of contributing organization and date of contribution 

o Real or approximate value of contribution. Who valued the contribution and how was the value 

determined? (e.g., actual, appraisal, fair market value, etc.). Justification of rate. (see item #4, below) 

o Person’s name and function of the contributing person 

o Hours of contribution 

o If multiple sources exist, summarize these on a table with summed charges 

o Was contribution provided by, obtained with, or supported by government funds? If so, indicate source. 

 

2. Funding match contribution (including in kind services) shall be for costs and services directly attributed to 

activities included in this Grant Agreement’s Work Plan. These services, furnished by professional and 

technical personnel, consultants, and other skilled and unskilled labor may be counted as in-kind if the 

activities are an integral and necessary part of this Grant Agreement. Evaluate eligibility with State in 

advance of submittal.  

 

3. Do not track cash contributions made to a project as an expenditure as you would for an in-kind service. 

When providing funding match, track cash contributions to the project (i.e. revenues) and expenditures 

(typically in-kind contribution) separately in an accounting system.  

 

4. Rates for volunteer or in-kind services shall be consistent with those paid for similar work in the Grantee’s 

organization.  For example, volunteer service of clearing vegetation performed by an attorney shall be 

valued at a fair market value for this service, not the rate for professional legal services. In those instances in 

which the required skills are not found in the recipient organization, rates shall be consistent with those paid 

for similar work in the labor market. In either case, paid fringe benefits that are reasonable, allowable, and 

allocable may be included in the valuation.  
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EXHIBIT H 

GRANTEE RESOLUTION 
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UNITED STATES 

ENVIRONMENTAL PROTECTION AGENCY 

WIFIA LOAN AGREEMENT 

For Up to $65,147,348 

With 

ESCONDIDO JOINT POWERS FINANCING AUTHORITY and 

CITY OF ESCONDIDO 

For the 

LAKE WOHLFORD DAM REPLACEMENT PROJECT 

(WIFIA – N20149CA) 

Dated as of [●] 
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WIFIA LOAN AGREEMENT 

THIS WIFIA LOAN AGREEMENT (this “Agreement”), dated as of [●], is by and 

among ESCONDIDO JOINT POWERS FINANCING AUTHORITY, a joint exercise of 

powers agency duly organized and existing under and by virtue of the laws of the State, with an 

address at 201 North Broadway, Escondido, CA 92025 (the “Borrower”), CITY OF 

ESCONDIDO, a municipal corporation and general law city duly organized and existing under 

and by virtue of the laws of the State of California (the “State”), with an address at 201 North 

Broadway, Escondido, CA 92025 (the “City”), and the UNITED STATES ENVIRONMENTAL 

PROTECTION AGENCY, an agency of the United States of America, acting by and through the 

Administrator of the Environmental Protection Agency (the “Administrator”), with an address at 

1200 Pennsylvania Avenue NW, Washington, DC 20460 (the “WIFIA Lender”). 

RECITALS: 

WHEREAS, the Congress of the United States of America enacted the Water Infrastructure 

Finance and Innovation Act (“WIFIA”), § 5021 et seq. of Public Law 113-121 (as amended, and 

as may be further amended from time to time, the “Act”), which is codified as 33 U.S.C. §§ 3901-

3914; 

WHEREAS, the Act authorizes the WIFIA Lender to enter into agreements to provide 

financial assistance with one or more eligible entities to make secured loans with appropriate 

security features to finance a portion of the eligible costs of projects eligible for assistance; 

WHEREAS, the Borrower was formed for the purpose of providing for the financing of 

public capital improvements for the members of the Borrower, including the City; 

WHEREAS, the City has requested that the WIFIA Lender make the WIFIA Loan (as 

defined herein) to the Borrower in a principal amount not to exceed $65,147,348 to be used to pay 

a portion of the Eligible Project Costs (as defined herein) related to the Project (as defined herein) 

pursuant to the application for WIFIA financial assistance dated June 1, 2021 (the “Application”); 

WHEREAS, as of the date hereof, the Administrator has approved WIFIA financial 

assistance for the Project to be provided in the form of the WIFIA Loan, subject to the terms and 

conditions contained herein; 

WHEREAS, based on the Application and the representations, warranties and covenants 

set forth herein, the WIFIA Lender proposes to make funding available to the Borrower through 

the purchase of the WIFIA Note (as defined herein), upon the terms and conditions set forth herein; 

WHEREAS, as of the date hereof, the Borrower has entered into the WIFIA IPA (as 

defined herein) with the City, pursuant to which (i) Borrower agrees to purchase the Project from 

the City in exchange for the provision of funds, in the amount of the WIFIA Loan, and (ii) the City 

agrees to purchase the Project from the Borrower in exchange for the payment of WIFIA 

Installment Payments (as defined herein) by the City to the Borrower, such payments being secured 

by the City Pledged Collateral (as defined herein); 
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WHEREAS, the Borrower agrees to repay any amount due pursuant to this Agreement and 

the WIFIA Note in accordance with the terms and provisions hereof and of the WIFIA Note; 

WHEREAS, the Borrower has agreed to pledge and assign to the WIFIA Lender the 

Borrower Assigned Rights (as defined herein) for the purpose of securing (x) the payment of all 

sums due and owing by the Borrower to the WIFIA Lender under this Agreement and (y) the 

observance, performance and discharge of each agreement, condition, covenant and term of the 

Borrower and the City hereunder and of the City under the WIFIA IPA; and 

WHEREAS, the WIFIA Lender has entered into this Agreement in reliance upon, among 

other things, the information and representations of the City set forth in the Application and the 

supporting information provided by the Borrower and the City. 

NOW, THEREFORE, the premises being as stated above, and for good and valuable 

consideration, the receipt and sufficiency of which are acknowledged to be adequate, and intending 

to be legally bound hereby, it is hereby mutually agreed by and among the Borrower, the City and 

the WIFIA Lender as follows: 

ARTICLE I 

DEFINITIONS AND INTERPRETATION 

Section 1. Definitions. 

Unless the context otherwise requires, capitalized terms used in this Agreement shall have 

the meanings set forth below in this Section 1 or as otherwise defined in this Agreement.  Any 

term used in this Agreement that is defined by reference to any other agreement shall continue to 

have the meaning specified in such agreement, whether or not such agreement remains in effect. 

“Acquisition Fund” means the account by that name created and maintained by the City 

in accordance with Section 3.04 of the WIFIA IPA. 

“Act” means the Act as defined in the recitals hereto. 

“Additional Construction Contract” means, with respect to the Project, each 

Construction Contract entered into after the Effective Date. 

“Additional Obligations” means Additional Parity Obligations and Additional 

Subordinate Obligations. 

“Additional Parity Obligations” means any Parity Obligations permitted under Section 

18(a) (Negative Covenants of the City – Additional Obligations), which Parity Obligations are 

issued or incurred on or after the Effective Date. 

“Additional Subordinate Obligations” means any Subordinate Obligations permitted 

under Section 18(a) (Negative Covenants of the City – Additional Obligations), which Subordinate 

Obligations are issued or incurred on or after the Effective Date. 

“Administrator” has the meaning provided in the preamble hereto. 
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“Agreement” has the meaning provided in the preamble hereto. 

“Anticipated WIFIA Loan Disbursement Schedule” means the schedule set forth in 

Exhibit B (Anticipated WIFIA Loan Disbursement Schedule), reflecting the anticipated 

disbursement of proceeds of the WIFIA Loan, as such schedule may be amended from time to time 

pursuant to Section 4(d) (Disbursement Conditions). 

“Application” has the meaning provided in the recitals hereto. 

“Authority Revenues” means (a) the WIFIA Installment Payments received by the 

Borrower pursuant to or with respect to the WIFIA IPA and (b) all interest or gain derived from 

the investment of amounts in any of the funds or accounts established hereunder or thereunder. 

“Bankruptcy Related Event” means, with respect to either the Borrower or the City, (a) 

an involuntary proceeding shall be commenced or an involuntary petition shall be filed seeking (i) 

liquidation, reorganization or other relief in respect of either the Borrower or the City or any of its 

debts, or of a substantial part of the assets thereof, under any Insolvency Laws, or (ii) the 

appointment of a receiver, trustee, liquidator, custodian, sequestrator, conservator or similar 

official for either the Borrower or the City or for a substantial part of the assets thereof and, in any 

case referred to in the foregoing subclauses (i) and (ii), such proceeding or petition shall continue 

undismissed for sixty (60) days or an order or decree approving or ordering any of the foregoing 

shall be entered; (b) either the Borrower or the City (other than with respect to clause (iii) below, 

which applies to the Borrower only) shall (i) apply for or consent to the appointment of a receiver, 

trustee, liquidator, custodian, sequestrator, conservator or similar official therefor or for a 

substantial part of the assets thereof, (ii) generally not be paying its debts as they become due 

unless such debts are the subject of a bona fide dispute, or become unable to pay its debts generally 

as they become due, (iii) fail to make a payment of WIFIA Debt Service in accordance with the 

provisions of Section 8 (Payment of Principal and Interest) and such failure is not cured within 

thirty (30) days following notification by the WIFIA Lender of failure to make such payment, (iv) 

make a general assignment for the benefit of creditors, (v) consent to the institution of, or fail to 

contest in a timely and appropriate manner, any proceeding or petition with respect to it described 

in clause (a) of this definition, (vi) commence a voluntary proceeding under any Insolvency Law, 

or file a voluntary petition seeking liquidation, reorganization, an arrangement with creditors or an 

order for relief, in each case under any Insolvency Law, (vii) file an answer admitting the material 

allegations of a petition filed against it in any proceeding referred to in the foregoing subclauses 

(i) through (v), inclusive, of this clause (b), or (viii) take any action for the purpose of effecting 

any of the foregoing; (c) (i) any Person shall commence a process pursuant to which all or a 

substantial part of the Revenues or Authority Revenues may be sold or otherwise disposed of in a 

public or private sale or disposition pursuant to a foreclosure of the Liens thereon securing the 

Obligations, or (ii) any Person shall commence a process pursuant to which all or a substantial part 

of the Revenues or Authority Revenues may be sold or otherwise disposed of pursuant to a sale or 

disposition of such Revenues or Authority Revenues in lieu of foreclosure; or (d) any receiver, 

trustee, liquidator, custodian, sequestrator, conservator or similar official shall transfer, pursuant 

to directions issued by the holders of Obligations, funds on deposit in any of the System funds or 

accounts upon the occurrence and during the continuation of an Event of Default under this 

Agreement or an event of default under any Obligation Document for application to the 
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prepayment or repayment of any principal amount of the Obligations other than in accordance with 

the provisions of this Agreement. 

“Base Case Financial Model” means a financial model prepared by the City forecasting 

the capital costs of the System (including the Project) and the rates, revenues, operating expenses 

and major maintenance requirements of the System for time periods through the Final Maturity 

Date and based upon assumptions and methodology provided by the City and acceptable to the 

WIFIA Lender as of the Effective Date, which model shall be provided to the WIFIA Lender as a 

fully functional Microsoft Excel-based financial model or such other format requested by the 

WIFIA Lender. 

“Borrower” has the meaning provided in the preamble hereto. 

“Borrower Assigned Rights” has the meaning provided in Section 7(c) (Security and 

Priority; Flow of Funds). 

“Borrower Closing Certificate” has the meaning provided in Section 11(a)(ix) 

(Conditions Precedent – Conditions Precedent to Effectiveness).  

“Borrower Event of Default” has the meaning provided in Section 21(a) (Events of 

Default). 

“Borrower Financial Statements” means the audited income statement and balance sheet 

of the Borrower as of the end of the Borrower Fiscal Year and the related audited statements of 

operations and of cash flow of the Borrower for such Borrower Fiscal Year. 

“Borrower Fiscal Year” means (a) as of the Effective Date, a fiscal year of the Borrower 

commencing on July 1 of any calendar year and ending on June 30 of the immediately succeeding 

calendar year or (b) such other fiscal year as the Borrower may hereafter adopt after giving thirty 

(30) days’ prior written notice to the WIFIA Lender in accordance with Section 16(c) (Negative 

Covenants of the Borrower – Borrower Fiscal Year). 

“Borrower Material Adverse Effect” means a material adverse effect on (a) the Authority 

Revenues, (b) the business, operations, properties, condition (financial or otherwise) or prospects 

of the Borrower, (c) the legality, validity or enforceability of any material provision of any WIFIA 

Loan Document to which the Borrower is a party, (d) the ability of the Borrower to enter into, 

perform or comply with any of its material obligations under any WIFIA Loan Document to which 

it is a party, (e) the validity, enforceability or priority of the pledge and assignment of the Borrower 

Assigned Rights provided under the WIFIA Loan Documents or (f) the WIFIA Lender’s rights or 

remedies available under any WIFIA Loan Document to which the Borrower is a party. 

“Borrower Payment Default” has the meaning provided in Section 21(a)(i) (Events of 

Default and Remedies – Borrower Payment Default). 

“Borrower’s Authorized Representative” means any Person who shall be designated as 

such pursuant to Section 25 (Borrower’s Authorized Representative).  
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“Business Day” means any day other than a Saturday, a Sunday or a day on which offices 

of the Government or the State are authorized to be closed or on which commercial banks are 

authorized or required by law, regulation or executive order to be closed in New York, New York 

or Escondido, California. 

“City Closing Certificate” has the meaning provided in Section 11(a)(x) (Conditions 

Precedent – Conditions Precedent to Effectiveness).  

“City Event of Default” has the meaning provided in Section 21(b) (Events of Default and 

Remedies). 

“City Financial Statements” means the audited income statement and balance sheet of 

the City as of the end of the City Fiscal Year and the related audited statements of operations and 

of cash flow of the City for such City Fiscal Year. 

“City Fiscal Year” means (a) as of the Effective Date, a fiscal year of the City commencing 

on July 1 of any calendar year and ending on June 30 of the immediately succeeding calendar year 

or (b) such other fiscal year as the City may hereafter adopt after giving thirty (30) days’ prior 

written notice to the WIFIA Lender in accordance with Section 18(f) (Negative Covenants of the 

City – City Fiscal Year). 

“City Material Adverse Effect” means a material adverse effect on (a) the System, the 

Project or the Revenues, (b) the business, operations, properties, condition (financial or otherwise) 

or prospects of the City, (c) the legality, validity or enforceability of any material provision of any 

WIFIA Loan Document to which the City is a party, (d) the ability of the City to enter into, perform 

or comply with any of its material obligations under any WIFIA Loan Document to which it is a 

party, (e) the validity, enforceability or priority of the Liens on the City Pledged Collateral 

provided under the WIFIA Loan Documents or (f) the WIFIA Lender’s rights or remedies 

available under any WIFIA Loan Document to which the City is a party. 

“City Payment Default” has the meaning provided in Section 21(b)(i) (Events of Default 

and Remedies – City Payment Default). 

“City Pledged Collateral” has the meaning provided in Section 7(a) (Security and 

Priority; Flow of Funds). 

“City’s Authorized Representative” means any Person who shall be designated as such 

pursuant to Section 26 (City’s Authorized Representative).  

“Code” means the Internal Revenue Code of 1986, or any successor tax code, as amended 

from time to time, and the applicable regulations proposed or promulgated thereunder. 

“Congress” means the Congress of the United States of America. 

“Construction Contract” means any prime contract entered into by the City with respect 

to the Project that involves any construction activity (such as demolition, site preparation, civil 

works construction, installation, remediation, refurbishment, rehabilitation, or removal and 

replacement services).  For the avoidance of doubt “Construction Contract” shall include each 
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Existing Construction Contract and, upon the effectiveness thereof, each Additional Construction 

Contract. 

“Construction Contractor” means any Person (other than the Borrower or the City) party 

to a Construction Contract. 

“Construction Period” means the period from the Effective Date through the Substantial 

Completion Date. 

“Construction Period Servicing Fee” has the meaning provided in Section 10(a)(ii) (Fees 

and Expenses – Fees). 

“Construction Schedule” means (a) the initial schedule or schedules on which the 

construction timetables for the Project are set forth, attached as Schedule II (Construction 

Schedule), and (b) any updates thereto included in the periodic reports submitted to the WIFIA 

Lender pursuant to Section 20(c)(i) (Reporting Requirements of the City – Construction Reporting) 

most recently approved by the WIFIA Lender. 

“CPI” means the Consumer Price Index for All Urban Consumers (CPI-U) for the U.S. 

City Average for All Items, 1982-84=100 (not seasonally adjusted) or its successor, published by 

the Bureau of Labor Statistics and located at https://www.bls.gov/news.release/cpi.t01.htm. 

“Debt Management Policy” means that certain Debt Management Policy of the City, 

adopted by the Board of Directors of the City on April 5, 2017 pursuant to Resolution No. 2017-

47, as may be amended by the City from time to time. 

“Debt Service Payment Commencement Date” means the Interest Payment Date 

immediately succeeding the date of the initial disbursement of the WIFIA Loan. 

“Default” means any event or condition that, with the giving of any notice, the passage of 

time, or both, would be an Event of Default. 

“Default Rate” means an interest rate equal to the lesser of (a) the sum of (i) the WIFIA 

Interest Rate plus (ii) two hundred (200) basis points and (b) the maximum interest rate permitted 

by law. 

“Development Default” means (a) the City abandons work or fails, in the reasonable 

judgment of the WIFIA Lender, to diligently prosecute the work related to the Project or (b) the 

City fails to achieve Substantial Completion of the Project by January 31, 2027. 

“Dollars” and “$” means the lawful currency of the United States of America. 

“DUNS Number” has the meaning provided in Section 15(i) (Affirmative Covenants of the 

Borrower – DUNS Number). 

“Effective Date” means the date of this Agreement. 
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“Eligible Project Costs” means amounts in the Project Budget (as of the Effective Date) 

approved by the WIFIA Lender, which are paid by or for the account of the City, as agent of the 

Borrower pursuant to the WIFIA IPA, in connection with the Project (including, as applicable, 

Project expenditures incurred prior to the receipt of WIFIA credit assistance, or the repayment of 

amounts borrowed to make such expenditures prior to the receipt of WIFIA credit assistance), 

which shall arise from the following: 

(a) development-phase activities, including planning, feasibility analysis 

(including any related analysis necessary to carry out an eligible project), revenue 

forecasting, environmental review, permitting, preliminary engineering and design work 

and other preconstruction activities; 

(b) construction, reconstruction, rehabilitation, and replacement activities; 

(c) the acquisition of real property or an interest in real property (including 

water rights, land relating to the Project and improvements to land), environmental 

mitigation (including acquisitions pursuant to Section 3905(8) of Title 33 of the United 

States Code), construction contingencies, and acquisition of equipment; or 

(d) capitalized interest (with respect to Obligations other than the WIFIA Loan) 

necessary to meet market requirements, reasonably required reserve funds, capital issuance 

expenses, and other carrying costs during construction; 

provided that Eligible Project Costs must be consistent with all other applicable federal law, 

including the Act. 

“Eligible Project Costs Documentation” has the meaning provided in Section 1 of 

Exhibit D (Requisition Procedures). 

“EMMA” means the Electronic Municipal Market Access system as described in 1934 Act 

Release No. 59062 and maintained by the Municipal Securities Rulemaking Board established 

pursuant to Section 15B(b)1 of the Securities Exchange Act of 1934, as amended, and its 

successors. 

“Environmental Laws” has the meaning provided in Section 13(o) (Representations and 

Warranties of the City – Environmental Matters). 

“EPA” means the United States Environmental Protection Agency. 

“Event of Default” means any City Event of Default or any Borrower Event of Default. 

“Existing Construction Contract” means each Construction Contract of the City existing 

as of the Effective Date, as set forth in Schedule 13(m) (Existing Construction Contracts). 

“Existing Indebtedness” means all (a) Obligations and indebtedness of the City and (b) 

indebtedness of the Borrower, in each case that has been issued or incurred prior to the Effective 

Date, as listed and described in Schedule III (Existing Indebtedness). 
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“Existing Parity Obligations” means the Parity Obligations listed and described in Part 

A of Schedule III (Existing Indebtedness). 

“Existing Subordinate Obligations” means the Subordinate Obligations listed and 

described in Part B of Schedule III (Existing Indebtedness). 

“Federal Fiscal Year” means the fiscal year of the Government, which is the twelve (12) 

month period that ends on September 30 of the specified calendar year and begins on October 1 of 

the preceding calendar year. 

“Federal Securities” means any direct, noncallable general obligations of the United 

States of America (including obligations issued or held in book-entry form on the books of the 

Department of the Treasury of the United States of America), or noncallable obligations the timely 

payment of principal of and interest on which are fully and unconditionally guaranteed by the 

United States of America. 

“Final Disbursement Date” means the earliest of (a) the date on which the WIFIA Loan 

has been disbursed in full; (b) the last anticipated date of disbursement set forth in the then-current 

Anticipated WIFIA Loan Disbursement Schedule; (c) the date on which the Borrower has certified 

to the WIFIA Lender that it will not request any further disbursements under the WIFIA Loan; (d) 

the date on which the WIFIA Lender terminates its obligations relating to disbursements of any 

undisbursed amounts of the WIFIA Loan in accordance with Section 21 (Events of Default and 

Remedies); and (e) the date that is one (1) year after the Substantial Completion Date. 

“Final Maturity Date” means July 1, 2055 (or such earlier date as is set forth in an updated 

Exhibit F (WIFIA Debt Service) pursuant to Section 8(f) (Payment of Principal and Interest – 

Adjustments to Loan Amortization Schedule)). 

“Fixed Level Payment” has the meaning provided in Section 8(b) (Payment of Principal 

and Interest – Fixed Level Payments). 

“Flow of Funds” means the requirements specified in Section 5.02 (Allocation of 

Revenues) of the WIFIA IPA. 

“Flow of Funds Following Acceleration” means the requirements specified in Section 

8.02 (Application of Funds Upon Acceleration) of the WIFIA IPA. 

“GAAP” means the uniform accounting and reporting procedures set forth in publications 

of the American Institute of Certified Public Accountants or its successor, or of any other generally 

accepted authority on such procedures, and includes, as applicable, the standards set forth by the 

Governmental Accounting Standards Board or its successor. 

“Government” means the United States of America and its departments and agencies. 

“Governmental Approvals” means all authorizations, consents, approvals, waivers, 

exceptions, variances, filings, permits, orders, licenses, exemptions and declarations of or with any 

Governmental Authority. 
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“Governmental Authority” means any federal, state, provincial, county, city, town, 

village, municipal or other government or governmental department, commission, council, court, 

board, bureau, agency, authority or instrumentality (whether executive, legislative, judicial, 

administrative or regulatory), of or within the United States of America or its territories or 

possessions, including the State and its counties and municipalities, and their respective courts, 

agencies, instrumentalities and regulatory bodies, or any entity that acts “on behalf of” any of the 

foregoing, whether as an agency or authority of such body. 

“Hedging Transaction” means any interest rate protection agreement, interest rate swap 

transaction, interest rate “cap” transaction, interest rate future, interest rate option or other similar 

interest rate hedging arrangement commonly used in loan transactions to hedge against interest 

rate increases; provided that in no event shall any such transaction be for any speculative purpose. 

“Indemnitee” has the meaning provided in Section 37 (Indemnification). 

“Independent Accountant” means any certified public accountant or firm of certified 

public accountants duly licensed or registered or entitled to practice and practicing as such under 

the laws of the State, appointed by the City who, or each of whom: (a) is in fact independent and 

not under the direct or indirect control of the City or the Borrower; (b) does not have any substantial 

interest, direct or indirect, in the City or the Borrower; and (c) is not connected with the City or 

the Borrower as an officer or employee of the City or the Borrower, but who may be regularly 

retained to make reports to the City or the Borrower. 

“Independent Consultant” means any consultant or firm of such consultants judged by 

the City to have experience in matters relating to the collection of Revenues or other experience 

with respect to the financing of System projects, as appropriate, appointed and paid by the City 

who, or each of whom: (a) is in fact independent and not under the direct or indirect control of the 

City or the Borrower; (b) does not have any substantial interest, direct or indirect, in the City or 

the Borrower; and (c) is not connected with the City or the Borrower as a member, officer or 

employee of the City or the Borrower, but who may be regularly retained to make reports to the 

City or the Borrower. 

“Insolvency Laws” means the United States Bankruptcy Code, 11 U.S.C. § 101 et seq., as 

from time to time amended and in effect, and any state bankruptcy, insolvency, receivership, 

conservatorship or similar law now or hereafter in effect. 

“Installment Payment Date” means the fifth (5th) day prior to each Interest Payment Date, 

or if said date is not a Business Day, then the preceding Business Day. 

“Interest Only Period” means the period commencing on the Debt Service Payment 

Commencement Date and ending on the date that is six (6) months prior to the Level Payment 

Commencement Date (or on such earlier date as all amounts due or to become due to the WIFIA 

Lender hereunder have been irrevocably paid in full in cash). 

“Interest Payment Date” means each January 1 and July 1. 

“Investment Agreement” means an investment agreement by a provider, supported by 

appropriate opinions of counsel, provided that any such Investment Agreement shall: (i) be from 
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a provider rated by S&P or Moody’s at “A-” or “A3”, respectively, or above; (ii) require the 

Borrower or the City to terminate such agreement and immediately reinvest the proceeds thereof 

in other Permitted Investments if the rating assigned to the provider by S&P or Moody’s falls to 

“BBB” or “Baa2”, respectively, or below; and (iii) expressly permit the withdrawal, without 

penalty, of any amounts necessary at any time to fund any deficiencies on account of debt service 

requirements with respect to the Obligations. 

“Investment Grade Rating” means a public rating no lower than ‘BBB-’, ‘Baa3’, ‘bbb-’, 

‘BBB (low)’, or higher, from a Nationally Recognized Rating Agency. 

“Level Payment Commencement Date” means July 1, 2026. 

“Level Payment Period” means the period commencing on the Level Payment 

Commencement Date and ending on the Final Maturity Date (or on such earlier date as all amounts 

due or to become due to the WIFIA Lender hereunder have been irrevocably paid in full in cash). 

“Lien” means any mortgage, pledge, hypothecation, assignment, mandatory deposit 

arrangement, encumbrance, attachment, lien (statutory or other), charge or other security interest, 

or preference, priority or other security agreement or preferential arrangement of any kind or nature 

whatsoever, including any sale-leaseback arrangement, any conditional sale or other title retention 

agreement, any financing lease having substantially the same effect as any of the foregoing, and 

the filing of any financing statement or similar instrument under the UCC or any other applicable 

law. 

“Loan Amortization Schedule” means the loan amortization schedule reflected in the 

applicable column of Exhibit F (WIFIA Debt Service), as amended from time to time in 

accordance with Section 8(f) (Payment of Principal and Interest – Adjustments to Loan 

Amortization Schedule). 

“Material Adverse Effect” means a material adverse effect on (a) the System, the Project, 

the Revenues or the Authority Revenues, (b) the business, operations, properties, condition 

(financial or otherwise) or prospects of either the Borrower or the City, (c) the legality, validity or 

enforceability of any material provision of any WIFIA Loan Document, (d) the ability of either 

the Borrower or the City to enter into, perform or comply with any of its material obligations under 

any WIFIA Loan Document to which it is a party, (e) the validity, enforceability or priority of the 

pledge and assignment of the Borrower Assigned Rights or the Liens on the City Pledged 

Collateral, in each case provided under the WIFIA Loan Documents, or (f) the WIFIA Lender’s 

rights or remedies available under any WIFIA Loan Document. 

“Maximum Annual Debt Service” means as of the date of calculation, the greatest total 

Parity Debt Service payable in any City Fiscal Year during which this Agreement is in effect. 

“Nationally Recognized Rating Agency” means any nationally recognized statistical 

rating organization identified as such by the Securities and Exchange Commission. 

“NEPA” means the National Environmental Policy Act of 1969, as amended, and any 

successor statute of similar import, and regulations thereunder, in each case as in effect from time 

to time. 
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“NEPA Determination”1 means the [Categorical Exclusion] [Finding of No Significant 

Impact] [Record of Decision] for the Project issued by EPA on [●] in accordance with NEPA. 

“Net Proceeds” means, when used with respect to any casualty insurance or condemnation 

award, the proceeds from such insurance or condemnation award remaining after payment of all 

expenses (including attorneys’ fees) incurred in the collection of such proceeds. 

“Net Revenues” means for any City Fiscal Year, all Revenues received by the City for 

such City Fiscal Year less the Operations and Maintenance Costs for such City Fiscal Year. 

“Non-Debarment Certificate” means a certificate, signed by the Borrower’s Authorized 

Representative or the City’s Authorized Representative, as applicable, as to the absence of 

debarment, suspension or voluntary exclusion from participation in Government contracts, 

procurement and non-procurement matters with respect to the Borrower or the City, as applicable, 

and its principals (as defined in 2 C.F.R. § 180.995 and supplemented by 2 C.F.R. 1532.995), 

substantially in the form attached hereto as Exhibit C (Form of Non-Debarment Certificate). 

“Non-Lobbying Certificate” means a certificate, signed by the Borrower’s Authorized 

Representative or the City’s Authorized Representative, as applicable, with respect to the 

prohibition on the use of appropriated funds for lobbying pursuant to 49 C.F.R. § 20.100(b), 

substantially in the form attached hereto as Exhibit E (Form of Non-Lobbying Certificate). 

“Obligation Document” means any indenture, bond, credit agreement, note, 

reimbursement agreement, letter of credit, guarantee or any other agreement, instrument or 

document pursuant to which any Obligation is incurred by the City. 

“Obligations” means, collectively, the Parity Obligations and the Subordinate Obligations. 

“Operating Period Servicing Fee” has the meaning provided in Section 10(a)(iii) (Fees 

and Expenses – Fees). 

“Operations and Maintenance Costs” means (a) costs spent or incurred for maintenance 

and operation of the System calculated in accordance with GAAP, including the reasonable 

expenses of management and repair and other expenses necessary to maintain and preserve the 

System in good repair and working order, and including administrative costs of the City that are 

charged directly or apportioned to the System, including but not limited to salaries and wages of 

employees, payments to the Public Employees Retirement System, overhead, insurance, taxes (if 

any), fees of auditors, accountants, attorneys or engineers and insurance premiums, and including 

all other reasonable and necessary costs of the City or charges (other than debt service payments) 

required to be paid by it to comply with the terms of this Agreement or the Obligation Documents 

with respect to Parity Obligations and (b) all payments under any contract for the purchase of 

water, but excluding in all cases depreciation, replacement and obsolescence charges or reserves 

therefor and amortization of intangibles or other bookkeeping entries of a similar nature. 

“Organizational Documents” means, with respect to either the City or the Borrower, (a) 

the constitutional and statutory provisions that are the basis for the existence and authority of such 

1  NTD:  Definition to be updated following issuance.  
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entity, including any enabling statutes, ordinances or public charters and any other organic laws 

establishing such entity and (b) the resolutions, bylaws, code of regulations, operating procedures 

or other organizational documents (including any amendments, modifications or supplements 

thereto) of or adopted by such entity by which such entity, its powers, operations or procedures or 

its securities, bonds, notes or other obligations are governed or from which such powers are 

derived. 

“Outstanding” means, with respect to Obligations, Obligations that have not been 

cancelled or legally defeased or discharged. 

“Outstanding WIFIA Loan Balance” means (a) the aggregate principal amount of the 

WIFIA Loan drawn by the Borrower minus (b) the aggregate principal amount of the WIFIA Loan 

repaid by the Borrower, as determined in accordance with Section 8(f) (Payment of Principal and 

Interest – Adjustments to Loan Amortization Schedule). 

“Parity Debt Service”2 means, for any period, the sum of: 

(a) the interest payable during such period on all outstanding Parity 

Obligations, assuming that all outstanding serial Parity Obligations are retired as scheduled 

and that all outstanding term Parity Obligations are prepaid or paid from sinking fund 

payments as scheduled (except to the extent that such interest is capitalized); 

(b) that portion of the principal amount of all outstanding serial Parity 

Obligations maturing in such period; and 

(c) that portion of the principal amount of all outstanding term Parity 

Obligations required to be prepaid or paid in such period; 

provided that, as to any such Parity Obligations bearing or comprising interest at other than 

a fixed rate, the rate of interest used to calculate Parity Debt Service shall be the greatest of: 

(i) the actual interest rate on such Parity Obligations on the date of calculation, 

or if the indebtedness is not yet outstanding, the initial interest rate (if established and 

binding); and 

(ii) if the Parity Obligations have been outstanding for at least twelve (12) 

months, the average rate over the period of the same length as the period of calculation of 

Parity Debt Service immediately preceding the date of calculation; and 

(iii) (A) if interest on the indebtedness is excludable from gross income under the 

applicable provisions of the Code, the most recently published Bond Buyer “Revenue Bond 

Index” (or comparable index if no longer published) plus fifty (50) basis points; or (B) if 

interest is not so excludable, the interest rate on direct U.S. Treasury Obligations with 

comparable maturities plus fifty (50) basis points; provided that for purposes of any portion 

of Section 18(a) (Negative Covenants of the City – Additional Obligations) or Section 17(a) 

(Affirmative Covenants of the City – Rate Covenant), measuring actual debt service 

2  NTD:  EPA prefers to use the definition adapted from the IBank ISAs. 
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coverage during a test period, variable rate indebtedness shall be deemed to bear interest 

at the actual rate per annum applicable during the test period; and 

provided further that if any series or issue of such Parity Obligations have twenty-five 

percent (25%) or more of the aggregate principal amount of such series or issue due in any one 

year, Parity Debt Service shall be determined for the period of calculation of determination as if 

the principal of and interest on such series or issue of such Parity Obligations were being paid from 

the date of incurrence thereof in substantially equal annual amounts over a period of twenty-five 

(25) years from the date of calculation; and 

provided further that, as to any such Parity Obligations or portions thereof bearing no 

interest but which are sold at a discount and which discount accretes with respect to such Parity 

Obligations or portions thereof, such accreted discount shall be treated as interest in the calculation 

of Parity Debt Service; and 

provided further that the amount on deposit in a debt service reserve fund on any date of 

calculation of Parity Debt Service shall be deducted from the amount of principal due at the final 

maturity of the Parity Obligations for which such debt service reserve fund was established and in 

each preceding year until such amount is exhausted; and 

provided further that Parity Debt Service shall not include interest which is paid from 

investment earnings on amounts on deposit in any reserve fund and transferred to the WIFIA Debt 

Service Account. 

“Parity Obligations” means the WIFIA Installment Payments and all other obligations of 

the City which are secured by a pledge of and lien on the Revenues and rank pari passu in right of 

payment and right of security with the WIFIA Installment Payments, including the Existing Parity 

Obligations and any Additional Parity Obligations. 

“Patriot Act” means the Uniting and Strengthening America by Providing Appropriate 

Tools Required to Intercept and Obstruct Terrorism Act of 2001, as amended, and all regulations 

promulgated thereunder. 

“Payment Date” means each Interest Payment Date and each Principal Payment Date. 

“Payment Default” means any Borrower Payment Default or any City Payment Default. 

“Permitted Investment” means any of the following which at the time of investment are 

legal investments under the laws of the State for the moneys proposed to be invested therein: 

(a) for all purposes, including: (i) as defeasance investments in refunding escrow accounts; 

and (ii) for the purpose of investing (and receiving premium credit for) accrued and capitalized 

interest: (1) cash; or (2) Federal Securities; and 

(b) for all purposes other than: (i) defeasance investments in refunding escrow accounts; 

and (ii) investing (and receiving credit for) accrued and capitalized interest: (1) obligations of any 

of the following federal agencies which obligations represent full faith and credit of the United 

States of America: the Export-Import Bank; Farmers Home Administration; General Services 
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Administration; U.S. Maritime Administration; Small Business Administration; Government 

National Mortgage Association (GNMA); U.S. Department of Housing & Urban Development 

(PHAs); and Federal Housing Administration; (2) bonds, notes or other evidences of indebtedness 

rated “AAA” and “Aaa” by the applicable Rating Agency issued by the Federal National Mortgage 

Association or the Federal Home Loan Mortgage Corporation with remaining maturities not 

exceeding three years; (3) U.S. dollar denominated deposit accounts, demand deposits, including 

interest bearing money market accounts, trust funds, trust accounts, overnight bank deposits, 

interest-bearing deposits, other deposit products, certificates of deposit, federal funds and banker's 

acceptances with domestic commercial banks, which: (I) have a rating on their short term 

certificates of deposit on the date of purchase of “A-1” or “A-1+” by S&P and “P-1” by Moody’s; 

or (II) deposits insured by the Federal Deposit Insurance Corporation maturing no more than three 

hundred sixty (360) days after the date of purchase (ratings on holding companies are not 

considered as the rating of the bank); (4) commercial paper which is rated at the time of purchase 

in the single highest classification, “A-1+” by S&P and “P-1” by Moody’s and which matures not 

more than two hundred seventy (270) days after the date of purchase; (5) investments in a money 

market fund rated “AAAm”, “AAAm-G”, “AAm” or “AAm-G” or better by S&P; (6) pre-refunded 

municipal obligations defined as follows: any bonds or other obligations of any state of the United 

States of America or of any agency, instrumentality or local governmental unit of any such state 

which are not callable at the option of the obligor prior to maturity or as to which irrevocable 

instructions have been given by the obligor to call on the date specified in the notice and which 

are rated, based on the escrow, in the highest rating category of S&P and Moody’s, or any 

successor thereto; (7) any Investment Agreement; (8) the Local Agency Investment Fund of the 

State of California; and (9) any other investment permitted by law. 

“Permitted Liens” means: 

(a) Liens imposed pursuant to the WIFIA Loan Documents and the other 

Obligation Documents; 

(b) Liens imposed by law, including Liens for taxes that are not yet due or are 

being contested in compliance with Section 15(g) (Affirmative Covenants of the Borrower 

– Material Obligations; Payment of Claims) and Section 17(k) (Affirmative Covenants of 

the City – Material Obligations; Payment of Claims); 

(c) carriers’, warehousemen’s, mechanics’, materialmen’s, repairmen’s and 

other like Liens imposed by law, arising in the ordinary course of business and securing 

obligations that are not overdue by more than thirty (30) days or are being contested in 

compliance with Section 15(g) (Affirmative Covenants of the Borrower – Material 

Obligations; Payment of Claims) and Section 17(k) (Affirmative Covenants of the City – 

Material Obligations; Payment of Claims); 

(d) pledges and deposits made in the ordinary course of business in compliance 

with workers’ compensation, unemployment insurance, and other social security laws or 

regulations; 
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(e) deposits to secure the performance of bids, trade contracts, leases, statutory 

obligations, surety and appeal bonds, performance bonds and other obligations of a like 

nature, in each case in the ordinary course of business; 

(f) judgment Liens in respect of judgments that do not constitute an Event of 

Default under Section 21(a)(iv) (Events of Default and Remedies – Borrower Material 

Adverse Judgment) or Section 21(b)(vi) (Events of Default and Remedies – City Material 

Adverse Judgment); and 

(g) easements, zoning restrictions, rights-of-way and similar encumbrances on 

real property imposed by law or arising in the ordinary course of business that, in any case, 

do not secure any monetary obligations and do not materially detract from the value of the 

affected property or interfere with the ordinary conduct of business of either the Borrower 

or the City. 

“Person” means and includes an individual, a general or limited partnership, a joint 

venture, a corporation, a limited liability company, a trust, an unincorporated organization and any 

Governmental Authority. 

“Principal Payment Date” means each July 1. 

“Project” means the Lake Wohlford Dam Replacement Project, the purpose of which is to 

replace the existing Lake Wohlford Dam, restore the reservoir to its former capacity, mitigate the 

effects of drought in the region, improve water quality and address safety hazards identified by the 

California Department of Water Resources, Division of Safety of Dams.  Project elements include: 

(a) dam construction downstream of the existing dam; (b) new spillway construction; (c) new 

outlet tower construction; and (d) demolition of the existing dam. 

“Project Budget” means the budget for the Project attached to this Agreement as Schedule 

I (Project Budget) showing a summary of Total Project Costs with a breakdown of all Eligible 

Project Costs and the estimated sources and uses of funds for the Project, as amended from time 

to time with the approval of the WIFIA Lender. 

“Project EPC Documentation” has the meaning provided in Section 4(e) (Disbursement 

Conditions). 

“Projected Substantial Completion Date” means January 31, 2025, as such date may be 

adjusted in accordance with Section 20(c)(i) (Reporting Requirements of the City – Construction 

Reporting). 

“Prop 218 Law” means, collectively, the California Constitution Article XIII D, the 

statutes implementing it, and the published California Appellate Court and Supreme Court 

decisions interpreting it in effect on the Effective Date and as such law may be amended or 

interpreted from time to time. 

“Public Benefits Report” has the meaning provided in Section 20(d) (Reporting 

Requirements of the City – Public Benefits Report). 
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“Rate Covenant” means the requirements specified in Section 17(a) (Affirmative 

Covenants of the City – Rate Covenant). 

“Related Documents” means the WIFIA Loan Documents and each other Obligation 

Document.  

“Report” means a written document signed by an Independent Consultant or an 

Independent Accountant, and including: (a) a statement that the person or firm making or giving 

such Report has read the pertinent provisions of this Agreement to which such Report relates; (b) 

a brief statement as to the nature and scope of the examination or investigation upon which the 

Report is based; and (c) a statement that, in the opinion of such person or firm, sufficient 

examination or investigation was made as is necessary to enable said consultant to express an 

informed opinion with respect to the subject matter referred to in the Report. 

“Requisition” has the meaning provided in Section 4(a) (Disbursement Conditions). 

“Revenue Fund” means the water enterprise fund established by the City into which all 

Revenues are deposited and maintained by the City.  The Revenue Fund is composed of the funds 

received from water treatment, transmission, distribution, and sales services provided to the City’s 

customers. 

“Revenues” means all income, rents, rates, fees, charges and other moneys derived from 

the ownership of or operation of the System, including, without limiting the generality of the 

foregoing: (a) all in lieu charges and groundwater augmentation charges (including investment 

earnings thereon) collected by or on behalf of the City; (b) all income, rents, rates, fees, charges, 

business interruption insurance proceeds or other moneys derived by the City from the sale, 

furnishing and supplying of the water, drainage or other services, facilities, and commodities sold, 

furnished or supplied through the facilities of or in the conduct or operation of the business of the 

System; and (c) the earnings on and income derived from the investment of such income, rents, 

rates, fees, charges, proceeds or other moneys, including City reserves, but excluding in all cases: 

(x) customers’ deposits or any other deposits or advances subject to refund until such deposits or 

advances have become the property of the City; (y) revenues of the City’s recycled water system; 

and (z) proceeds of taxes or benefit assessments restricted by law to be used by the City to pay 

amounts due on bonds or other obligations hereafter incurred. 

“Sanctions Laws” means collectively, any applicable anti-drug trafficking, anti-terrorism, 

anti-money laundering, anti-bribery, or anti-corruption laws or regulations, as applicable, 

including those contained in the Bank Secrecy Act of 1970 (as amended) and the U.S. Patriot Act. 

“Servicer” means such entity or entities as the WIFIA Lender shall designate from time to 

time to perform, or assist the WIFIA Lender in performing, certain duties hereunder. 

“Servicing Fee” means the Servicing Set-Up Fee and any Construction Period Servicing 

Fee or Operating Period Servicing Fee. 

“Servicing Set-Up Fee” has the meaning provided in Section 10(a)(i) (Fees and Expenses 

– Fees). 
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“State” has the meaning provided in the preamble hereto. 

“Subordinate Obligations” means all obligations of the City which are secured by a 

pledge of and lien on the Revenues and are fully subordinated in right of payment and right of 

security to the Parity Obligations, including the Existing Subordinate Obligations and any 

Additional Subordinate Obligations. 

“Substantial Completion” means, with respect to the Project, the stage at which the 

Project is able to perform the functions for which the Project is designed. 

“Substantial Completion Date” means the date on which the City certifies to the WIFIA 

Lender, with evidence satisfactory to the WIFIA Lender, that Substantial Completion has occurred. 

“System” means the whole and each and every part of the waterworks system serving the 

City, whether owned or operated by the City or another party, including the portion thereof existing 

on the date hereof, and including all additions, betterments, extensions and improvements to such 

water system or any part thereof hereafter acquired or constructed, but excluding the City’s 

recycled water system. 

“Total Project Costs” means (a) the costs paid or incurred or to be paid or incurred by the 

City, as agent of the Borrower pursuant to the WIFIA IPA, in connection with or incidental to the 

acquisition, design, construction and equipping of the Project, including legal, administrative, 

engineering, planning, design, insurance and financing (including costs of issuance); (b) amounts, 

if any, required by the WIFIA Loan Documents to be paid into any fund or account upon the 

incurrence of the WIFIA Loan or any other Obligation, in each case in respect of the Project; 

(c) payments when due (whether at the maturity of principal, the due date of interest, or upon 

optional or mandatory prepayment) during the Construction Period in respect of any obligations 

of the City in connection with the Project (other than the WIFIA Loan); and (d) costs of equipment 

and supplies and initial working capital and reserves required by the City for the commencement 

of operation of the Project, including general administrative expenses and overhead of the City. 

“Uncontrollable Force” means any cause beyond the control of the Borrower and the City, 

including: (a) a hurricane, tornado, flood or similar occurrence, landslide, earthquake, fire or other 

casualty, strike or labor disturbance, freight embargo, act of a public enemy, explosion, war, 

blockade, terrorist act, insurrection, riot, general arrest or restraint of government and people, civil 

disturbance or similar occurrence, sabotage or act of God (provided that neither the Borrower nor 

the City shall be required to settle any strike or labor disturbance in which it may be involved) or 

(b) the order or judgment of any federal, state or local court, administrative agency or 

governmental officer or body, if it is not also the result of willful or negligent action or a lack of 

reasonable diligence of the Borrower or the City and neither the Borrower nor the City controls 

the administrative agency or governmental officer or body; provided that the diligent contest in 

good faith of any such order or judgment shall not constitute or be construed as a willful or 

negligent action or a lack of reasonable diligence of the Borrower or the City. 

“Uniform Commercial Code” or “UCC” means the Uniform Commercial Code, as in 

effect from time to time in the State. 
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“Updated Financial Model” means the Base Case Financial Model, updated in 

accordance with Section 20(a) (Reporting Requirements of the City – Updated Financial Model). 

“Variable Interest Rate” means a variable interest rate to be borne by any Obligations.  

The method of computing such variable interest rate shall be specified in the Obligation Document 

pursuant to which such Obligations are incurred.  Such Obligation Document shall also specify 

either (a) the particular period or periods of time for which each value of such variable interest rate 

shall remain in effect or (b) the time or times upon which any change in such variable interest rate 

shall become effective. 

“Variable Interest Rate Obligations” means Obligations which bear a Variable Interest 

Rate but does not include any Obligations for which the interest rate has been fixed during the 

remainder of the term thereof to maturity. 

“WIFIA” has the meaning provided in the recitals hereto. 

“WIFIA Borrower Resolution” means Resolution No. EJPFA-2022-[●], adopted by the 

Borrower on [May 11, 2022], authorizing the execution and delivery of this Agreement and the 

WIFIA Note and certain related actions by the Borrower in connection with the issuance of the 

WIFIA Loan. 

“WIFIA City Resolution” means Resolution No. 2022-[●], adopted by the City on [May 

11, 2022], authorizing the execution and delivery of this Agreement and the WIFIA IPA and 

certain related actions by the City in connection therewith. 

“WIFIA CUSIP Number” means a CUSIP number for the WIFIA Loan obtained for the 

purposes of monitoring through EMMA. 

“WIFIA Debt Service” means with respect to any Payment Date, the principal portion of 

the Outstanding WIFIA Loan Balance and any interest payable thereon (including interest accruing 

after the date of any filing by the Borrower of any petition in bankruptcy or the commencement of 

any bankruptcy, insolvency or similar proceeding with respect to the Borrower), in each case, (a) 

as set forth on Exhibit F (WIFIA Debt Service) and (b) due and payable on such Payment Date in 

accordance with the provisions of Section 8(a) (Payment of Principal and Interest – Payment of 

WIFIA Debt Service). 

“WIFIA Debt Service Account” means the debt service account established and 

maintained by the City, as agent of the Borrower pursuant to the WIFIA IPA, pursuant to Section 

17(i) (Affirmative Covenants of the City – WIFIA Debt Service Account). 

“WIFIA Installment Payments” means the installment payments of interest and principal 

scheduled to be paid by the City under and pursuant to the WIFIA IPA. 

“WIFIA Interest Rate” has the meaning provided in Section 6 (Interest Rate). 

“WIFIA IPA” means that certain Installment Purchase Agreement, dated as of the date 

hereof, by and between the City and the Borrower with respect to the Project. 
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“WIFIA Lender” has the meaning provided in the preamble hereto. 

“WIFIA Lender’s Authorized Representative” means the Administrator and any other 

Person who shall be designated as such pursuant to Section 27 (WIFIA Lender’s Authorized 

Representative). 

“WIFIA Loan” means the secured loan made by the WIFIA Lender to the Borrower on 

the terms and conditions set forth herein, pursuant to the Act, in a principal amount not to exceed 

$65,147,348, to be used in respect of Eligible Project Costs. 

“WIFIA Loan Documents” means this Agreement, the WIFIA Note, the WIFIA IPA and 

the WIFIA Resolutions. 

“WIFIA Note” means the note delivered by the Borrower in substantially the form of 

Exhibit A (Form of WIFIA Note). 

“WIFIA Resolutions” means, collectively, the WIFIA City Resolution and the WIFIA 

Borrower Resolution. 

Section 2. Interpretation.  

(a) Unless the context shall otherwise require, the words “hereto,” “herein,” 

“hereof” and other words of similar import refer to this Agreement as a whole. 

(b) Words of the masculine gender shall be deemed and construed to include 

correlative words of the feminine and neuter genders and vice versa. 

(c) Words importing the singular number shall include the plural number and 

vice versa unless the context shall otherwise require. 

(d) The words “include,” “includes” and “including” shall be deemed to be 

followed by the phrase “without limitation.” 

(e) Whenever the Borrower’s knowledge or the City’s knowledge is implicated 

in this Agreement or the phrase “to the Borrower’s knowledge” or the phrase “to the City’s 

knowledge” or a similar phrase is used in this Agreement, the Borrower’s knowledge or the City’s 

knowledge or such phrase(s) shall be interpreted to mean to the best of the Borrower’s knowledge 

or the best of the City’s knowledge, as applicable, after reasonable and diligent inquiry.  Unless 

the context shall otherwise require, references to any Person shall be deemed to include such 

Person’s successors and permitted assigns. 

(f) Unless the context shall otherwise require, references to preambles, recitals, 

sections, subsections, clauses, schedules, exhibits, appendices and provisions are to the applicable 

preambles, recitals, sections, subsections, clauses, schedules, exhibits, appendices and provisions 

of this Agreement. 
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(g) The schedules and exhibits to this Agreement, and the appendices and 

schedules to such exhibits, are hereby incorporated by reference and made an integral part of this 

Agreement. 

(h) The headings or titles of this Agreement and its sections, schedules or 

exhibits, as well as any table of contents, are for convenience of reference only and shall not define 

or limit its provisions. 

(i) Unless the context shall otherwise require, all references to any resolution, 

contract, agreement, lease or other document shall be deemed to include any amendments or 

supplements to, or modifications or restatements or replacements of, such documents that are 

approved from time to time in accordance with the terms thereof and hereof. 

(j) Every request, order, demand, application, appointment, notice, statement, 

certificate, consent or similar communication or action hereunder by any party shall, unless 

otherwise specifically provided, be delivered in writing in accordance with Section 36 (Notices) 

and signed by a duly authorized representative of such party. 

(k) References to “disbursements of WIFIA Loan proceeds” or similar phrasing 

shall be construed as meaning the same thing as “paying a portion of the purchase price of the 

WIFIA Note”. 

(l) Whenever this Agreement requires a change in principal amount, interest 

rate or amortization schedule of the WIFIA Loan, it is intended that such change be reflected in 

the WIFIA Note.  Whenever there is a mandatory or optional prepayment of the WIFIA Loan, it 

is intended that such prepayment be implemented through a prepayment of the WIFIA Note. 

ARTICLE II 

THE WIFIA LOAN 

Section 3. WIFIA Loan Amount.  The principal amount of the WIFIA Loan shall not 

exceed $65,147,348.  WIFIA Loan proceeds available to be drawn shall be disbursed from time to 

time in accordance with Section 4 (Disbursement Conditions) and Section 11(b) (Conditions 

Precedent – Conditions Precedent to Disbursements). 

Section 4. Disbursement Conditions.  

(a) Pursuant to the WIFIA IPA, the Borrower has appointed the City as its agent 

to request funds from time to time under this Agreement and the City has accepted such 

appointment and assumed all rights, liabilities, duties and responsibilities of the Borrower under 

this Agreement regarding the requisition of funds from time to time under this Agreement.  WIFIA 

Loan proceeds shall be disbursed solely in respect of Eligible Project Costs.  If the Borrower 

intends to utilize the WIFIA Loan proceeds to make progress payments for Project construction 

work performed under the Construction Contracts, the City, as agent of the Borrower pursuant to 

the WIFIA IPA, shall demonstrate to the satisfaction of the WIFIA Lender that such progress 

payments are commensurate with the cost of the work that has been completed.  Each disbursement 

of the WIFIA Loan shall be made pursuant to a requisition and certification (a “Requisition”) in 

the form set forth in Appendix One (Form of Requisition) to Exhibit D (Requisition Procedures), 
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along with all documentation and other information required thereby, submitted by the City, as 

agent of the Borrower pursuant to the WIFIA IPA, to, and approved by, the WIFIA Lender, all in 

accordance with the procedures of Exhibit D (Requisition Procedures) and subject to the 

requirements of this Section 4 and the conditions set forth in Section 11(b) (Conditions Precedent 

– Conditions Precedent to Disbursements); provided that no disbursements of WIFIA Loan 

proceeds shall be made after the Final Disbursement Date. 

(b) Each Requisition shall include a certification by the City, as agent of the 

Borrower pursuant to the WIFIA IPA, certifying as to the following: (i) whether reimbursement 

or payment is being requested with respect to (A) Eligible Project Costs that have been submitted 

by it pursuant to Section 4(e) and approved by the WIFIA Lender pursuant to Section 4(f) or (B) 

other Eligible Project Costs incurred by the City, as agent of the Borrower pursuant to the WIFIA 

IPA; (ii) the amount for which reimbursement or payment is being requested has not been 

reimbursed or paid by any previous disbursement of WIFIA Loan proceeds; and (iii) to the extent 

any Eligible Project Costs described in clause (i)(B) above are included in the Requisition, that 

such Eligible Project Costs have not and will not be submitted by the City for approval pursuant 

to Section 4(e) and Section 4(f). 

(c) The City shall deliver copies of each Requisition to the WIFIA Lender and 

the Servicer (if any) on or before the first (1st) Business Day of each month for which a 

disbursement is requested.  If the WIFIA Lender shall expressly approve a Requisition or shall not 

expressly deny a Requisition, disbursements of funds shall be made on the fifteenth (15th) day of 

the month for which a disbursement has been requested, or on the next succeeding Business Day 

if such fifteenth (15th) day is not a Business Day.  Express WIFIA Lender approval or denial shall 

be substantially in the form annexed hereto as Appendix Three ([Approval/Disapproval] of the 

WIFIA Lender) to Exhibit D (Requisition Procedures).  In no event shall disbursements be made 

more than once each month. 

(d) At the time of any disbursement, the sum of all prior disbursements of 

WIFIA Loan proceeds and the disbursement then to be made shall not exceed the cumulative 

disbursements through the end of the then-current Federal Fiscal Year set forth in the Anticipated 

WIFIA Loan Disbursement Schedule, as the same may be amended from time to time in 

accordance with the terms of this Agreement.  Subject to this Section 4, any scheduled 

disbursement (as reflected in the Anticipated WIFIA Loan Disbursement Schedule) that remains 

undrawn at the end of any Federal Fiscal Year shall automatically roll forward to be available in 

the succeeding Federal Fiscal Year up to the last anticipated date of disbursement set forth in the 

Anticipated WIFIA Loan Disbursement Schedule, having the effect of automatically updating the 

Anticipated WIFIA Loan Disbursement Schedule without need for the WIFIA Lender’s approval.  

The City may also amend the Anticipated WIFIA Loan Disbursement Schedule by submitting a 

revised version thereof to the WIFIA Lender no later than thirty (30) days prior to the proposed 

effective date of such amendment, together with a detailed explanation of the reasons for such 

revisions.  Such revised Anticipated WIFIA Loan Disbursement Schedule shall become effective 

upon the WIFIA Lender’s approval thereof, which approval shall be granted in the WIFIA 

Lender’s sole discretion. 

(e) On a quarterly basis, the City, as agent of the Borrower pursuant to the 

WIFIA IPA, shall submit to the WIFIA Lender invoices and records, satisfactory to the WIFIA 
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Lender in form and substance, with respect to any costs incurred by the City, as agent of the 

Borrower pursuant to the WIFIA IPA, in respect of the Project evidencing that such costs are 

Eligible Project Costs (the “Project EPC Documentation”), or, if the City elects in any quarter 

not to submit the documentation described above, a written statement indicating such election; 

provided that no such submission shall be required (x) before the date that is sixty (60) days after 

the Effective Date or (y) for any costs incurred prior to the Effective Date. 

(f) The Project EPC Documentation and the related statement submitted 

pursuant to Section 4(e) shall contain sufficient detail to enable the WIFIA Lender to verify that 

any costs submitted by the City for reimbursement are Eligible Project Costs.  Within thirty (30) 

days following the receipt of the Project EPC Documentation and the accompanying statement, 

the WIFIA Lender shall deliver a notice to the Borrower and the City confirming (i) which Eligible 

Project Costs incurred by the City, as agent of the Borrower pursuant to the WIFIA IPA, set forth 

in the statement have been approved or denied (and, if denied, the reasons therefor) and (ii) the 

cumulative amount of Eligible Project Costs that have been approved with respect to the City, as 

agent of the Borrower pursuant to the WIFIA IPA.  Any approved amounts of Eligible Project 

Costs shall be disbursed at such time as the City submits a Requisition in respect of such approved 

amounts in accordance with Section 4(a) and Section 4(b).  The City shall not submit a Requisition 

that seeks reimbursement of Eligible Project Costs for which the related Project EPC 

Documentation was not delivered to the WIFIA Lender and the Servicer (if any) at least one (1) 

month prior to the date such Requisition is submitted. 

Section 5. Term.  The term of the WIFIA Loan shall extend from the Effective Date to 

the Final Maturity Date or to such earlier date as all amounts due or to become due to the WIFIA 

Lender hereunder have been irrevocably paid in full in immediately available funds. 

Section 6. Interest Rate.  The interest rate with respect to the Outstanding WIFIA Loan 

Balance (the “WIFIA Interest Rate”) shall be [●] and [●] hundredths percent ([●]%) per annum.  

Interest will accrue and be computed on the Outstanding WIFIA Loan Balance (as well as on any 

past due interest) from time to time on the basis of a three hundred sixty (360) day year of twelve 

(12) thirty (30) day months; provided that, upon the occurrence of an Event of Default, the 

Borrower shall pay interest on the Outstanding WIFIA Loan Balance at the Default Rate, (a) in 

the case of any Payment Default, from (and including) its due date to (but excluding) the date of 

actual payment and (b) in the case of any other Event of Default, from (and including) the date of 

such occurrence to (but excluding) the earlier of the date on which (i) such Event of Default has 

been cured or waived (if applicable) in accordance with the terms of this Agreement and (ii) the 

Outstanding WIFIA Loan Balance has been irrevocably paid in full by the Borrower in 

immediately available funds.  For the avoidance of doubt, interest on the WIFIA Loan and the 

WIFIA Note shall accrue and be payable only on those amounts for which a Requisition has been 

submitted and funds (or such portion of funds as have been approved by the WIFIA Lender) have 

been disbursed to the Borrower for use on the Project in accordance with Section 4 (Disbursement 

Conditions). 

Section 7. Security and Priority; Flow of Funds.  

(a) Pursuant to the WIFIA IPA, as security for the WIFIA Installment 

Payments, and concurrently with the issuance and delivery of this Agreement, the City has 
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pledged, assigned and granted to the Borrower for its benefit, Liens on (i) the Revenues, (ii) other 

amounts that are on deposit in the Revenue Fund and the Acquisition Fund and (iii) any other 

amounts (including proceeds of the WIFIA Loan) which are held in any fund or account that is 

established pursuant to the WIFIA IPA (collectively, the “City Pledged Collateral”).  The WIFIA 

Installment Payments are and shall (i) be secured by the Liens on the Revenues, (ii) not be 

subordinate in right of payment (other than with respect to Operations and Maintenance Costs) or 

in right of security to any Lien on the Revenues, (iii) be pari passu in right of payment and right 

of security only to the Lien on the Revenues for the benefit of the Parity Obligations and (iv) be 

senior in right of payment and right of security to the Lien on the Revenues for the benefit of the 

Subordinate Obligations.  The obligation of the City to make the WIFIA Installment Payments 

constitutes Parity Obligations. 

(b) Except for Permitted Liens, the Revenues shall be free and clear of any 

pledge, Lien, charge or encumbrance thereon or with respect thereto, that is of equal rank with or 

senior to the pledge of the Borrower created under the WIFIA Loan Documents for the benefit of 

the WIFIA Lender, and all organizational, regulatory or other necessary action on the part of the 

City with respect to the foregoing has been duly and validly taken. 

(c) The Borrower hereby unconditionally pledges and assigns to the WIFIA 

Lender for its benefit (i) all of its right, title and interest to receive the Authority Revenues, (ii) 

any other amounts (including proceeds of the WIFIA Loan) held in any fund or account that is 

established pursuant to this Agreement, (iii) all of its rights with respect to the WIFIA Debt Service 

Account and (iv) all of its rights and remedies to enforce compliance with the provisions of the 

WIFIA IPA (including enforcement of payment obligations and the Rate Covenant or otherwise 

to protect the interest of the WIFIA Lender) (collectively, the “Borrower Assigned Rights”), in 

each case for the purpose of securing (x) the payment of all sums due and owing to the WIFIA 

Lender under this Agreement and (y) the observance, performance and discharge of each 

agreement, condition, covenant and term of the Borrower and the City hereunder and of the City 

under the WIFIA IPA.  Such pledge and assignment shall constitute a lien on and security interest 

in such rights and amounts.3  The City hereby consents to such pledge and assignment.  

Notwithstanding anything in this Agreement or any other WIFIA Loan Document to the contrary, 

the Borrower does not and shall not assign, and the WIFIA Lender does not and shall not assume, 

any obligation, duty or liability of the Borrower under the WIFIA IPA.  The WIFIA Loan is and 

shall be secured by the Liens on the Authority Revenues.  The Authority Revenues shall be free 

and clear of any pledge, Lien, charge or encumbrance thereon or with respect thereto other than 

the Liens with respect to the WIFIA Loan.  The WIFIA Debt Service Account shall be free and 

clear of any pledge, Lien, charge or encumbrance thereon or with respect thereto other than the 

Liens with respect to the WIFIA Installment Payments.   

(d) The City shall not use any Revenues to make any payments or satisfy any 

obligations other than in accordance with the Flow of Funds, the provisions of this Section 7 and 

the Related Documents and shall not apply any portion of the Revenues in contravention of this 

Agreement or the other Related Documents.  The City shall not use any amounts on deposit in the 

3  NTD:  Revised language adapted from the 2019 Trust Indenture, including references to lien and security 

interest. 
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WIFIA Debt Service Account to make any payments or satisfy any obligations other than the 

payment of WIFIA Debt Service on the Borrower’s behalf. 

(e) The Borrower shall not use any Authority Revenues to make any payments 

or satisfy any obligations other than the payment of WIFIA Debt Service and other amounts 

payable to the WIFIA Lender hereunder and under the WIFIA Note. 

(f) All Revenues shall, immediately upon receipt thereof, be deposited by the 

City into the Revenue Fund.  Amounts deposited in the Revenue Fund shall be applied in the order 

of priority described in, and in accordance with, the Flow of Funds. 

(g) Following the acceleration of amounts payable by the Borrower hereunder 

or payable by the City under the WIFIA IPA pursuant to Section 21(c) (Events of Default and 

Remedies) or Section 21(d)(vi) (Events of Default and Remedies), amounts deposited in the 

Revenue Fund shall be applied in the order of priority described in, and in accordance with, the 

Flow of Funds Following Acceleration. 

Section 8. Payment of Principal and Interest. 

(a) Payment of WIFIA Debt Service. 

(i) Pursuant to the WIFIA IPA, not later than each Installment Payment 

Date occurring on or after the Debt Service Payment Commencement Date, the City shall, 

from moneys in the Revenue Fund, transfer to the WIFIA Debt Service Account the WIFIA 

Installment Payment due and payable on the relevant Payment Date.  All WIFIA 

Installment Payments shall be paid directly by the City to the WIFIA Debt Service Account 

for the benefit of the WIFIA Lender.  All WIFIA Installment Payments and any other 

amounts deposited into the WIFIA Debt Service Account shall be held by the City, as agent 

of the Borrower pursuant to the WIFIA IPA, in trust for the benefit of the WIFIA Lender 

until the immediately succeeding Payment Date, whereupon such money shall be applied 

to the payment of WIFIA Debt Service. 

(ii) No WIFIA Debt Service shall be due or payable prior to the Debt 

Service Payment Commencement Date.  The Borrower shall pay, or the City, as agent of 

the Borrower pursuant to the WIFIA IPA, shall transfer from the WIFIA Debt Service 

Account on the Borrower’s behalf, (A) WIFIA Debt Service in the amounts and manner 

and on the Payment Dates as set forth in the Loan Amortization Schedule, as the same may 

be revised pursuant to Section 8(f) (Payment of Principal and Interest – Adjustments to 

Loan Amortization Schedule), and (B) payments of any other amounts on each other date 

on which payment thereof is required to be made hereunder (including the Final Maturity 

Date and any date on which payment is due by reason of the mandatory redemption or 

prepayment or the acceleration of the maturity of the WIFIA Loan or otherwise); provided 

that if any such date is not a Business Day, payment shall be made on the next Business 

Day following such date.  WIFIA Loan proceeds borrowed and repaid may not be 

reborrowed. 

(iii) Notwithstanding anything herein to the contrary, the Outstanding 

WIFIA Loan Balance and any accrued interest thereon shall be due and payable in full on 
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the Final Maturity Date (or on any earlier date on which the WIFIA Loan and WIFIA Note 

are subject to mandatory redemption or prepayment prior to the maturity thereof). 

(iv) Any defeasance of the WIFIA Loan in accordance with applicable 

law shall not be deemed a repayment or prepayment of the WIFIA Loan in full, and each 

of the Borrower and the City shall comply with all of its respective obligations hereunder 

and under the other WIFIA Loan Documents (other than with respect to payments of 

WIFIA Debt Service, which payments shall continue to be made in accordance with the 

Loan Amortization Schedule by the succeeding entity assuming the Borrower’s payment 

obligations), unless otherwise agreed by the WIFIA Lender, until the irrevocable payment 

in full in immediately available funds by the Borrower of the Outstanding WIFIA Loan 

Balance, together with all accrued interest, fees and expenses with respect thereto. 

(b) Interest Payments and Interest Only Period. 

(i) Interest shall accrue on the WIFIA Loan commencing on the date of 

the first disbursement of the WIFIA Loan and shall be payable commencing on the Debt 

Service Payment Commencement Date. 

(ii) During the Interest Only Period, the WIFIA Debt Service payable 

by the Borrower shall consist of one hundred percent (100%) of the amount of interest then 

due and payable on the Outstanding WIFIA Loan Balance, and no payment of principal 

will be due and payable. 

(c) Fixed Level Payments.  During the Level Payment Period, each amount 

consisting of (i) the interest payment due on January 1 of any year plus (ii) the sum of the principal 

and interest payments due on July 1 of such year will be approximately equal (each such amount, 

a “Fixed Level Payment”).  The amount of the Fixed Level Payment shall be calculated in such 

manner that the Outstanding WIFIA Loan Balance as of the Level Payment Commencement Date 

shall be reduced to $0 on the Final Maturity Date (assuming that interest accrues during such 

period on the Outstanding WIFIA Loan Balance at the rate per annum set forth in Section 6 

(Interest Rate) in the absence of an Event of Default, that all Fixed Level Payments are made in a 

timely manner during such period, and that no additional payments of principal of or interest on 

the WIFIA Loan are made during such period).  Within thirty (30) days prior to the beginning of 

the Level Payment Period, the WIFIA Lender shall give written notice to the Borrower and the 

City of the amount of the related Fixed Level Payment, which amount shall be deemed conclusive 

absent manifest error, but no failure to provide or delay in providing the Borrower and the City 

with such notice shall affect any payment obligation or other obligation of the Borrower hereunder 

or under any other WIFIA Loan Document to which the Borrower is a party, or any payment 

obligation of the City under the WIFIA IPA or other obligation of the City hereunder or under any 

other WIFIA Loan Document to which the City is a party.  To the extent that any prepayment of 

the WIFIA Loan is made during the Level Payment Period in addition to the Fixed Level Payments, 

such prepayment shall be applied to the remaining Outstanding WIFIA Loan Balance and the 

resulting Fixed Level Payments shall be recalculated as provided in Section 9(d) (Prepayment – 

General Prepayment Instructions) and reflected in a revised Exhibit F (WIFIA Debt Service). 
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(d) WIFIA Note.  As evidence of the Borrower’s obligation to repay the WIFIA 

Loan, the Borrower shall issue and deliver to the WIFIA Lender, on or prior to the Effective Date, 

the WIFIA Note substantially in the form of Exhibit A (Form of WIFIA Note), having a maximum 

principal amount of $65,147,348, bearing interest at the WIFIA Interest Rate and having principal 

and interest payable on the same dates set forth herein.  Any payment in respect of the WIFIA 

Note shall be treated as a payment in respect of the WIFIA Loan and any prepayment of principal 

in respect of the WIFIA Loan shall be treated as a redemption in respect of the WIFIA Note. 

(e) Manner of Payment.  The Borrower hereby assigns all its right and interest 

in and to the WIFIA Installment Payments to the WIFIA Lender and directs the City to transfer, 

on the Borrower’s behalf, all amounts on deposit in the WIFIA Debt Service Account to the WIFIA 

Lender by wire transfer on or before each Payment Date in Dollars and in immediately available 

funds (without counterclaim, offset or deduction) in accordance with the payment instructions 

provided by the WIFIA Lender prior to the relevant payment, as may be modified in writing from 

time to time by the WIFIA Lender; provided that neither the assignment of such rights by the 

Borrower nor such direction by the Borrower to the City with respect to payments hereunder shall 

affect in any manner any payment obligation or other obligation of the Borrower hereunder or 

under any other WIFIA Loan Document to which the Borrower is a party, or any payment 

obligation of the City under the WIFIA IPA or other obligation of the City hereunder or under any 

WIFIA Loan Document to which the City is a party. 

(f) Adjustments to Loan Amortization Schedule.   

(i) The Outstanding WIFIA Loan Balance will be (A) increased on each 

occasion on which the WIFIA Lender disburses loan proceeds hereunder, as applicable, by 

the amount of such disbursement of loan proceeds; and (B) decreased upon each payment 

or prepayment of the Outstanding WIFIA Loan Balance, by the amount of principal so 

paid.  The WIFIA Lender may in its discretion at any time and from time to time, or when 

so requested by the Borrower or the City, advise the Borrower or the City by written notice 

of the amount of the Outstanding WIFIA Loan Balance as of the date of such notice, and 

its determination of such amount in any such notice shall be deemed conclusive absent 

manifest error. 

(ii) The WIFIA Lender is hereby authorized to modify the Loan 

Amortization Schedule included in Exhibit F (WIFIA Debt Service) from time to time, in 

accordance with the principles set forth below in this Section 8(f), to reflect (A) any change 

to the Outstanding WIFIA Loan Balance, (B) any change to the date and amount of any 

principal or interest due and payable or to become due and payable by the Borrower under 

this Agreement, (C) any mathematical corrections as the WIFIA Lender may determine are 

necessary and (D) with the consent of the Borrower (not to be unreasonably withheld), 

such other information as the WIFIA Lender may determine is necessary for administering 

the WIFIA Loan and this Agreement.  Any calculations described above shall be rounded 

up to the nearest whole cent.  Any adjustments or revisions to the Loan Amortization 

Schedule as a result of changes in the Outstanding WIFIA Loan Balance shall be applied 

to reduce future payments due with respect to the WIFIA Loan in inverse order of maturity, 

other than prepayments which shall be applied in accordance with Section 9(d) 

(Prepayment – General Prepayment Instructions).  Absent manifest error, the WIFIA 
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Lender’s determination of such matters as set forth on Exhibit F (WIFIA Debt Service) 

shall be conclusive evidence thereof; provided that neither the failure to make any such 

recordation nor any error in such recordation shall affect in any manner any payment 

obligation or other obligation of the Borrower hereunder or under any other WIFIA Loan 

Document to which the Borrower is a party, or any payment obligation of the City under 

the WIFIA IPA or other obligation of the City hereunder or under any WIFIA Loan 

Document to which the City is a party.  The WIFIA Lender shall provide the Borrower and 

the City with a copy of Exhibit F (WIFIA Debt Service) as revised, but no failure to provide 

or delay in providing the Borrower or the City with such copy shall affect any of the 

obligations of the Borrower or the City under this Agreement or the other WIFIA Loan 

Documents. 

(g) WIFIA Loan Not City Indebtedness.  The WIFIA Loan and the WIFIA Note 

are limited obligations of the Borrower, payable solely from the Authority Revenues, and do not 

constitute a debt of the members of the Borrower, the State or any of its political subdivisions 

(including the City), except the Borrower.  Notwithstanding anything to the contrary set forth in 

this Agreement, the City is not a borrower with respect to the WIFIA Loan, the WIFIA Note, or 

this Agreement and the City has no obligation to make any payment or provision for payment of 

the WIFIA Loan or the WIFIA Note.  This Agreement does not constitute a contract between the 

City and the WIFIA Lender by which the City has incurred an indebtedness.   

Section 9. Prepayment.  

(a) Mandatory Prepayment from Net Proceeds or Eminent Domain Proceeds.  

The Borrower, or the City as agent of the Borrower, shall prepay the WIFIA Loan from and in the 

amount of any prepayments of the WIFIA Installment Payments received from the City pursuant 

to the WIFIA IPA and Section 17(f)(iii) (Affirmative Covenants of the City – Insurance; Net 

Proceeds) or Section 17(t) (Affirmative Covenants of the City – Eminent Domain Proceeds).  The 

amount of any such prepayment shall be equal to the portion of the Outstanding WIFIA Loan 

Balance required to be prepaid hereunder plus accrued interest thereon to the date of prepayment.  

All such prepayments shall be paid to the WIFIA Lender by the City as agent of the Borrower 

substantially concurrently with the receipt of such amount by the Borrower and applied against the 

Outstanding WIFIA Loan Balance in accordance with Section 9(d) (Prepayment – General 

Prepayment Instructions). 

(b) Optional Prepayments.  Following the Final Disbursement Date, the 

Borrower (or the City as agent of the Borrower) may prepay the WIFIA Loan in whole or in part 

(and, if in part, the amounts thereof to be prepaid shall be determined by the Borrower; provided 

that such prepayments shall be in principal amounts of $1,000,000 or any integral multiple of $1.00 

in excess thereof), from time to time, but not more than annually, without penalty or premium, by 

paying to the WIFIA Lender such principal amount of the WIFIA Loan to be prepaid, together 

with the unpaid interest accrued on the amount of principal so prepaid to the date of such 

prepayment, which shall be a Payment Date unless otherwise agreed by the WIFIA Lender.  Each 

prepayment of the WIFIA Loan pursuant to this Section 9(b) shall be made on such Payment Date 

and in such principal amount as shall be specified by the Borrower in a written notice delivered to 

the WIFIA Lender not less than ten (10) days or more than thirty (30) days prior to the date set for 

prepayment, unless otherwise agreed by the WIFIA Lender.  At any time between delivery of such 

Attachment "A" 

Page 76 of 172

Resolution No. 2024-15 

Exhibit "A" 

Page 84 of 184

163

Item8.



written notice and the applicable optional prepayment, the Borrower may, without penalty or 

premium, rescind its announced optional prepayment by further written notice to the WIFIA 

Lender.  Anything in this Section 9(b) to the contrary notwithstanding, the failure by the Borrower 

to make any optional prepayment shall not constitute a breach or default under this Agreement. 

(c) Borrower’s Certificate.  Each prepayment pursuant to this Section 9 shall 

be accompanied by a certificate signed by the Borrower’s Authorized Representative identifying 

the provision of this Agreement pursuant to which such prepayment is being made and containing 

a calculation in reasonable detail of the amount of such prepayment. 

(d) General Prepayment Instructions.  Upon the WIFIA Lender’s receipt of 

confirmation that payment in full in immediately available funds of the entire Outstanding WIFIA 

Loan Balance and any unpaid interest, fees and expenses with respect thereto has occurred as a 

result of a mandatory or optional prepayment, the WIFIA Lender shall surrender the WIFIA Note 

to the Borrower or its representative at the principal office of the WIFIA Lender.  If the Borrower 

prepays only part of the unpaid balance of principal of the WIFIA Loan, the WIFIA Lender may 

make a notation on Exhibit F (WIFIA Debt Service) indicating the amount of principal of and 

interest on the WIFIA Loan then being prepaid.  Absent manifest error, the WIFIA Lender’s 

determination of such matters as set forth on Exhibit F (WIFIA Debt Service) shall be conclusive 

evidence thereof; provided that neither the failure to make any such recordation nor any error in 

such recordation shall affect in any manner any payment obligation or other obligation of the 

Borrower hereunder or under any other WIFIA Loan Document to which the Borrower is a party, 

or any payment obligation of the City under the WIFIA IPA or any other obligation of the City 

hereunder or under any WIFIA Loan Document to which the City is a party.  All partial 

prepayments of principal shall be applied to reduce future payments due on the WIFIA Loan 

ratably by an equal amount.  If such funds have not been so paid on the prepayment date, such 

principal amount of the WIFIA Loan shall continue to bear interest until payment thereof at the 

rate provided for in Section 6 (Interest Rate). 

Section 10. Fees and Expenses. 

(a) Fees.  The City shall pay, on behalf of the Borrower, to the WIFIA Lender: 

(i) a servicing set-up fee equal to $10,790 (the “Servicing Set-Up 

Fee”), which shall be due and payable within thirty (30) days after receipt of an invoice 

from the WIFIA Lender with respect thereto (or, if earlier, the first disbursement date of 

the WIFIA Loan); 

(ii) an annual construction period servicing fee equal to $10,790 (the 

“Construction Period Servicing Fee”), which shall accrue on the first Business Day of 

the then-current Federal Fiscal Year and shall be due and payable on or prior to each 

November 15 during the Construction Period (including the Federal Fiscal Year during 

which the Substantial Completion Date occurs); provided that the initial Construction 

Period Servicing Fee shall be due and payable within thirty (30) days after receipt of an 
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invoice from the WIFIA Lender with respect thereto (or, if earlier, the first disbursement 

date of the WIFIA Loan), in a pro-rated amount equal to $[●]4; and 

(iii) an annual operating period servicing fee equal to $8,100 (the 

“Operating Period Servicing Fee”), which shall accrue on the first Business Day of the 

then-current Federal Fiscal Year and shall be due and payable on or prior to each November 

15, beginning with the first November 15 following the end of the Federal Fiscal Year 

during which the Substantial Completion Date occurs, until (and including) the Final 

Maturity Date; provided that the Operating Period Servicing Fee due and payable with 

respect to the Federal Fiscal Year during which the Final Maturity Date occurs shall be 

equal to the pro-rata monthly portion of the then applicable Operating Period Servicing Fee 

multiplied by the number of partial or whole months remaining between October 1 and the 

Final Maturity Date. 

(b) The amount of each Construction Period Servicing Fee (other than the initial 

Construction Period Servicing Fee) and each Operating Period Servicing Fee shall be adjusted in 

proportion to the percentage change in CPI for the calendar year immediately preceding the 

calendar year during which such fee is due.  The WIFIA Lender shall notify the City of the amount 

of each such fee at least thirty (30) days before payment is due, which determination shall be 

conclusive absent manifest error. 

(c) Expenses.  The City agrees, whether or not the transactions hereby 

contemplated shall be consummated, to reimburse the WIFIA Lender on demand from time to 

time, within thirty (30) days after receipt of any invoice from the WIFIA Lender, for any and all 

fees, costs, charges, and expenses incurred by it (including the fees, costs, and expenses of its legal 

counsel, financial advisors, auditors and other consultants and advisors) in connection with the 

negotiation, preparation, execution, delivery, and performance of this Agreement and the other 

WIFIA Loan Documents and the transactions hereby and thereby contemplated, including 

attorneys’ and engineers’ fees and professional costs, including all such fees, costs, and expenses 

incurred as a result of or in connection with:  (i) the enforcement of or attempt to enforce, or the 

protection or preservation of any right or claim under, the Authority Revenues, the Revenues, the 

WIFIA Debt Service Account, or any provision of this Agreement or any other WIFIA Loan 

Document or the rights of the WIFIA Lender thereunder; (ii) any amendment, modification, 

waiver, or consent with respect to this Agreement or any other Related Document; and (iii) any 

work-out, restructuring, or similar arrangement of the obligations of the Borrower or the City under 

this Agreement or the other WIFIA Loan Documents, including during the pendency of any Event 

of Default; provided that nothing in this Section 10(c) shall obligate the City to pay principal or 

interest on the WIFIA Loan or WIFIA Note. 

(d) The obligations of the City under this Section 10 shall survive the payment 

or prepayment in full in accordance with Section 8 or Section 9, respectively, of the WIFIA Note, 

the enforcement of any provision of this Agreement or the other WIFIA Loan Documents, any 

such amendments, waivers or consents, any Event of Default, and any such workout, restructuring, 

or similar arrangement. 

4  NTD:  Subject to month of closing (May: $3,590; June: $2,690; July: $1,790; August: $890). 
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ARTICLE III 

CONDITIONS PRECEDENT 

Section 11. Conditions Precedent. 

(a) Conditions Precedent to Effectiveness.  Notwithstanding anything in this 

Agreement to the contrary, this Agreement shall not become effective until each of the following 

conditions precedent has been satisfied or waived in writing by the WIFIA Lender in its sole 

discretion: 

(i) The Borrower and the City shall each have duly executed and 

delivered to the WIFIA Lender this Agreement and the WIFIA IPA and the Borrower shall 

have duly executed and delivered to the WIFIA Lender the WIFIA Note, each in form and 

substance satisfactory to the WIFIA Lender. 

(ii) The Borrower and the City shall each have delivered to the WIFIA 

Lender complete and fully executed copies of each Related Document and each Existing 

Construction Contract to which it is a party, together with any amendments, supplements, 

waivers or modifications thereto, that has been entered into on or prior to the Effective 

Date, along with a certification in the Borrower Closing Certificate and the City Closing 

Certificate, respectively, that each such document is complete, fully executed and in full 

force and effect, and that all conditions contained in such documents that are necessary to 

the closing of the WIFIA transactions contemplated hereby have been fulfilled. 

(iii) The Borrower and the City shall each have delivered to the WIFIA 

Lender a copy of its Organizational Documents, as in effect on the Effective Date, along 

with a certification in the Borrower Closing Certificate or City Closing Certificate, as 

applicable, that such Organizational Documents are in full force and effect. 

(iv) The City shall have delivered to the WIFIA Lender a copy of the 

WIFIA City Resolution, along with a certification that the WIFIA City Resolution is in full 

force and effect, and no further instruments or documents (including any resolutions, 

ordinances, and supplements) are necessary for the City to execute and deliver, and to 

perform its obligations under, the WIFIA Loan Documents to which it is a party and to 

consummate and implement the transactions contemplated by the WIFIA Loan Documents 

to which it is a party. 

(v) The Borrower shall have delivered to the WIFIA Lender a copy of 

the WIFIA Borrower Resolution, along with a certification that the WIFIA Borrower 

Resolution is in full force and effect, and no further instruments or documents (including 

any resolutions, ordinances, and supplements) are necessary for the Borrower to execute 

and deliver, and to perform its obligations under, the WIFIA Loan Documents to which it 

is a party and to consummate and implement the transactions contemplated by the WIFIA 

Loan Documents to which it is a party. 

(vi) (A) Counsel to the Borrower shall have rendered to the WIFIA 

Lender legal opinions satisfactory to the WIFIA Lender in its sole discretion (including 

those opinions set forth on Exhibit G-1 (Opinions Required from Counsel to Borrower)), 
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(B) bond counsel to the Borrower shall have rendered to the WIFIA Lender legal opinions 

satisfactory to the WIFIA Lender in its sole discretion (including those opinions set forth 

on Exhibit G-2 (Opinions Required from Borrower Bond Counsel)), (C) counsel to the 

City shall have rendered to the WIFIA Lender legal opinions satisfactory to the WIFIA 

Lender in its sole discretion (including those opinions set forth on Exhibit G-3 (Opinions 

Required from Counsel to City)), and (D) bond counsel to the City shall have rendered to 

the WIFIA Lender legal opinions satisfactory to the WIFIA Lender in its sole discretion 

(including those opinions set forth on Exhibit G-4 (Opinions Required from City Bond 

Counsel)). 

(vii) The Borrower and the City shall each have delivered to the WIFIA 

Lender the Non-Debarment Certificate. 

(viii) The Borrower and the City shall each have delivered to the WIFIA 

Lender the Non-Lobbying Certificate.  

(ix) The Borrower shall have delivered to the WIFIA Lender a 

certificate, signed by the Borrower’s Authorized Representative, substantially in the form 

attached hereto as Exhibit H-1 (Form of Closing Certificate of Borrower) (the “Borrower 

Closing Certificate”), designating the Borrower’s Authorized Representative, confirming 

such person’s position and incumbency, and certifying as to the satisfaction of the 

following conditions precedent (and, if requested by the WIFIA Lender, shall have 

provided evidence satisfactory to the WIFIA Lender of such compliance): 

(A) the Borrower has obtained all Governmental Approvals 

necessary to execute and deliver, and perform its obligations under the WIFIA Loan 

Documents to which it is a party, and all such Governmental Approvals are final, 

non-appealable, and in full force and effect (and are not subject to any notice of 

violation, breach, or revocation); 

(B) as of the Effective Date, (x) the maximum principal amount 

of the WIFIA Loan, together with the amount of any other credit assistance 

provided under the Act to the Borrower, does not exceed forty-nine percent (49%) 

of reasonably anticipated Eligible Project Costs and (y) the total federal assistance 

provided to the Project, including the maximum principal amount of the WIFIA 

Loan, does not exceed eighty percent (80%) of Total Project Costs; 

(C) the Borrower has (x) obtained a Federal Employer 

Identification Number, (y) obtained a Data Universal Numbering System number, 

and (z) registered with, and obtained confirmation of active registration status from, 

the federal System for Award Management (www.SAM.gov); 

(D) the Borrower has obtained the WIFIA CUSIP Number, 

provided that the WIFIA Lender shall not submit or post any document or 

information on EMMA relating to this Agreement or the Borrower without the 

Borrower’s prior written consent; 
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(E) the representations and warranties of the Borrower set forth 

in this Agreement and in each other WIFIA Loan Document to which the Borrower 

is a party are true and correct on and as of the date hereof, except to the extent that 

such representations and warranties expressly relate to an earlier date, in which case 

such representations and warranties were true and correct as of such earlier date; 

and 

(F) no Borrower Material Adverse Effect, or any event or 

condition that could reasonably be expected to have a Borrower Material Adverse 

Effect, has occurred or arisen since June 1, 2021. 

(x) The City shall have delivered to the WIFIA Lender a certificate, 

signed by the City’s Authorized Representative, substantially in the form attached hereto 

as Exhibit H-2 (Form of Closing Certificate of City) (the “City Closing Certificate”), 

designating the City’s Authorized Representative, confirming such person’s position and 

incumbency, and certifying as to the satisfaction of the following conditions precedent 

(and, if requested by the WIFIA Lender, shall have provided evidence satisfactory to the 

WIFIA Lender of such compliance): 

(A) the City has obtained all Governmental Approvals necessary 

(x) as of the Effective Date in connection with the Project and (y) to execute and 

deliver, and perform its obligations under the WIFIA Loan Documents to which it 

is a party, and all such Governmental Approvals are final, non-appealable, and in 

full force and effect (and are not subject to any notice of violation, breach, or 

revocation); 

(B) as of the Effective Date, (x) the maximum principal amount 

of the WIFIA Loan, together with the amount of any other credit assistance 

provided under the Act to the Borrower, does not exceed forty-nine percent (49%) 

of reasonably anticipated Eligible Project Costs and (y) the total federal assistance 

provided to the Project, including the maximum principal amount of the WIFIA 

Loan, does not exceed eighty percent (80%) of Total Project Costs; 

(C) the City is in compliance with NEPA and any applicable 

federal, state or local environmental review and approval requirements with respect 

to the Project; 

(D) the City has (x) obtained a Federal Employer Identification 

Number, (y) obtained a Data Universal Numbering System number, and (z) 

registered with, and obtained confirmation of active registration status from, the 

federal System for Award Management (www.SAM.gov); 

(E) the representations and warranties of the City set forth in this 

Agreement and in each other WIFIA Loan Document to which the City is a party 

are true and correct on and as of the date hereof, except to the extent that such 

representations and warranties expressly relate to an earlier date, in which case such 

representations and warranties were true and correct as of such earlier date; and 
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(F) no City Material Adverse Effect, or any event or condition 

that could reasonably be expected to have a City Material Adverse Effect, has 

occurred or arisen since June 1, 2021. 

(xi) The Borrower shall have provided evidence to the WIFIA Lender’s 

satisfaction, prior to the Effective Date, of the assignment by at least one (1) Nationally 

Recognized Rating Agency of a public Investment Grade Rating to the WIFIA Loan, along 

with a certification in the Borrower Closing Certificate that no such rating has been 

reduced, withdrawn or suspended as of the Effective Date. 

(xii) The City shall have delivered to the WIFIA Lender a Base Case 

Financial Model in form and substance acceptable to the WIFIA Lender, along with a 

certification in the City Closing Certificate that such Base Case Financial Model 

demonstrates that (A) projected Revenues and Authority Revenues are each sufficient to 

meet the Loan Amortization Schedule and (B) the City has developed, and identified 

adequate revenues to implement, a plan for operating, maintaining and repairing the Project 

over the useful life of the Project. 

(xiii) The City shall have delivered to the WIFIA Lender (A) certificates 

of insurance, along with a certification in the City Closing Certificate that such insurance 

certificates are true and correct and demonstrate compliance with the requirements of 

Section 17(f) (Affirmative Covenants of the City – Insurance; Net Proceeds) and (B) at the 

WIFIA Lender’s request, copies of such insurance policies and/or, if applicable, documents 

pertaining to the City’s self-insurance program. 

(xiv) Prior to the Effective Date, the City shall have delivered to the 

WIFIA Lender the Public Benefits Report. 

(xv) The City shall have paid in full all invoices delivered by the WIFIA 

Lender to the City as of the Effective Date for any applicable Servicing Fees and the fees 

and expenses of the WIFIA Lender’s counsel and financial advisors and any auditors or 

other consultants retained by the WIFIA Lender for the purposes hereof. 

(xvi) The City shall have provided evidence to the WIFIA Lender’s 

satisfaction of the (A) establishment by the City of the WIFIA Debt Service Account and 

(B) the pledge of such account by the City for the sole benefit of the Borrower. 

(xvii) The City shall have delivered to the WIFIA Lender a copy of the 

Debt Management Policy. 

(b) Conditions Precedent to Disbursements.  Notwithstanding anything in this 

Agreement to the contrary, the WIFIA Lender shall have no obligation to make any disbursement 

of WIFIA Loan proceeds to the Borrower (including the initial disbursement hereunder) until each 

of the following conditions precedent has been satisfied or waived in writing by the WIFIA Lender 

in its sole discretion: 

(i) The City, as agent of the Borrower pursuant to the WIFIA IPA, shall 

have delivered to the WIFIA Lender a Requisition that complies with the provisions of 
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Section 4 (Disbursement Conditions) (including satisfactory Eligible Project Costs 

Documentation relating to such Requisition), and the WIFIA Lender shall have approved 

(or be deemed to have approved in accordance with Section 4(c) (Disbursement 

Conditions)) such Requisition.  The City’s Authorized Representative shall also certify in 

such Requisition that: 

(A) the aggregate amount of all disbursements of the WIFIA 

Loan (including the requested disbursement amount) does not exceed (1) the 

maximum principal amount of the WIFIA Loan or (2) the aggregate amount of 

Eligible Project Costs paid or incurred by the City, as agent of the Borrower 

pursuant to the WIFIA IPA; 

(B) each of the insurance policies obtained by the City in 

satisfaction of the requirements of Section 17(f) (Affirmative Covenants of the City 

– Insurance; Net Proceeds) is in full force and effect, and no notice of termination 

thereof has been issued by the applicable insurance provider; 

(C) at the time of, and immediately after giving effect to, any 

disbursement of WIFIA Loan proceeds then currently requested, (1) no Default or 

Event of Default hereunder and no event of default under any other Related 

Document to which the City is a party shall have occurred and be continuing and 

(2) no event that, with the giving of notice or the passage of time or both, would 

constitute an event of default under any other Related Document to which the City 

is a party shall have occurred and be continuing; 

(D) no City Material Adverse Effect, or any event or condition 

that could reasonably be expected to result in a City Material Adverse Effect, shall 

have occurred since the Effective Date; 

(E) (1) the City and each of the contractors and subcontractors 

at all tiers with respect to the Project have complied with all applicable laws, rules, 

regulations and requirements, including 40 U.S.C. §§3141-3144, 3146, and 3147 

(relating to Davis-Bacon Act requirements) (and regulations relating thereto) and 

33 U.S.C. §3914 (relating to American iron and steel products); and (2) supporting 

documentation, such as certified payroll records and certifications for all iron and 

steel products used for the Project, are being maintained and are available for 

review upon request by the WIFIA Lender; and 

(F) the representations and warranties of the City set forth in this 

Agreement (including Section 13 (Representations and Warranties of the City)) 

and in each other WIFIA Loan Document to which the City is a party shall be true 

and correct as of each date on which any disbursement of the WIFIA Loan is made, 

except to the extent such representations and warranties expressly relate to an 

earlier date (in which case, such representations and warranties shall be true and 

correct as of such earlier date). 
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(ii) To the extent necessary to make the corresponding representations 

and warranties true, correct and complete as of the date of the applicable disbursement, the 

City shall have delivered a schedule, in form and substance satisfactory to the WIFIA 

Lender, listing any exceptions with respect to the representations and warranties set forth 

in Section 13(o) (Environmental Matters). 

(iii) The Borrower’s Authorized Representative shall have delivered to 

the WIFIA Lender a certificate in the form of Appendix Two (Form of Borrower 

Disbursement Certificate) to Exhibit D (Requisition Procedures) certifying that: 

(A) at the time of, and immediately after giving effect to, any 

disbursement of WIFIA Loan proceeds then currently requested, (1) no Default or 

Event of Default hereunder and no event of default under any other Related 

Document to which the Borrower is a party shall have occurred and be continuing 

and (2) no event that, with the giving of notice or the passage of time or both, would 

constitute an event of default under any other Related Document to which the 

Borrower is a party shall have occurred and be continuing; 

(B) no Borrower Material Adverse Effect, or any event or 

condition that could reasonably be expected to result in a Borrower Material 

Adverse Effect, shall have occurred since the Effective Date; and 

(C) the representations and warranties of the Borrower set forth 

in this Agreement (including Section 12 (Representations and Warranties of the 

Borrower)) and in each other WIFIA Loan Document to which the Borrower is a 

party shall be true and correct as of each date on which any disbursement of the 

WIFIA Loan is made, except to the extent such representations and warranties 

expressly relate to an earlier date (in which case, such representations and 

warranties shall be true and correct as of such earlier date).  

(iv) To the extent not previously delivered to the WIFIA Lender, the City 

shall have delivered to the WIFIA Lender copies of any Related Document (including any 

amendment, waiver, modification or supplement thereto) entered into after the Effective 

Date, along with a certification in the Requisition that each such document is complete, 

fully executed and in full force and effect. 

(v) The City shall have paid in full (A) any outstanding Servicing Fees 

due and payable under Section 10 (Fees and Expenses) and (B) all invoices received from 

the WIFIA Lender as of the date of disbursement of the WIFIA Loan and delivered by the 

WIFIA Lender to the City, for the fees and expenses of the WIFIA Lender’s counsel and 

financial advisors and any auditors or other consultants retained by the WIFIA Lender for 

the purposes hereof. 

ARTICLE IV 

REPRESENTATIONS AND WARRANTIES 

Section 12. Representations and Warranties of the Borrower.  The Borrower hereby 

represents and warrants that, as of the Effective Date and, as to each of the representations and 
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warranties other than those (x) contained in Section 12(b) (Representations and Warranties of the 

Borrower – Officers’ Authorization), Section 12(k) (Representations and Warranties of the 

Borrower – Credit Ratings) and the first sentence of Section 12(f) (Representations and 

Warranties of the Borrower – Litigation), or (y) which expressly relate only to the City, as of each 

date on which any disbursement of the WIFIA Loan is requested or made: 

(a) Organization; Power and Authority.  The Borrower is a joint exercise of 

powers agency duly organized and validly existing under its Organizational Documents and the 

laws of the State, has full legal right, power and authority to do business in the State and to enter 

into the Related Documents then in existence to which it is a party, to execute and deliver this 

Agreement and the WIFIA Note, and to carry out and consummate all transactions contemplated 

hereby and thereby, and has duly authorized the execution, delivery and performance of this 

Agreement, the WIFIA Note, and the other Related Documents to which it is a party. 

(b) Officers’ Authorization.  As of the Effective Date, the officers of the 

Borrower executing (or that previously executed) the Related Documents (and any certifications 

or instruments related thereto) to which the Borrower is a party are (or were at the time of such 

execution) duly and properly in office and fully authorized to execute the same. 

(c) Due Execution; Enforceability.  Each of the Related Documents in effect as 

of any date on which this representation and warranty is made, and to which the Borrower is a 

party has been duly authorized, executed and delivered by the Borrower and constitutes the legal, 

valid and binding agreement of the Borrower enforceable against it in accordance with its terms, 

except as such enforceability (i) may be limited by applicable bankruptcy, insolvency, 

reorganization, arrangement, fraudulent conveyance, moratorium or similar laws affecting the 

rights of creditors generally and (ii) is subject to general principles of equity, the exercise of 

judicial discretion and the limitation on legal remedies against governmental entities imposed by 

the laws of the State (regardless of whether enforceability is considered in equity or at law). 

(d) Non-Contravention.  The execution and delivery of the Related Documents 

to which the Borrower is a party, the consummation of the transactions contemplated by the 

Related Documents to which the Borrower is a party, and the fulfillment of or compliance with 

the terms and conditions of the Related Documents to which the Borrower is a party, will not (i) 

conflict with the Borrower’s Organizational Documents, (ii) conflict in any material respect with, 

or constitute a violation, breach or default (whether immediately or after notice or the passage of 

time or both) by the Borrower of or under, any applicable law, administrative rule or regulation, 

any applicable court or administrative decree or order, or any indenture, mortgage, deed of trust, 

loan agreement, lease, contract or other agreement or instrument to which the Borrower is a party 

or by which it or its properties or assets are otherwise subject or bound, or (iii) result in the creation 

or imposition of any Lien, charge or encumbrance of any nature whatsoever upon any of the 

property or assets of the Borrower, other than Permitted Liens. 

(e) Consents and Approvals.  No consent or approval of any trustee, holder of 

any indebtedness of the Borrower, or of any other Person, and no consent, permission, 

authorization, order or license of, or filing or registration with, any Governmental Authority is 

necessary in connection with (i) the execution and delivery by the Borrower of the Related 

Documents to which it is a party, except as have been obtained or made and as are in full force and 
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effect, or (ii) (A) the consummation of any transaction contemplated by any of the Related 

Documents to which the Borrower is a party, or (B) the fulfillment of or compliance by the 

Borrower with the terms and conditions of any of the Related Documents to which the Borrower 

is a party, except as have been obtained or made and as are in full force and effect or as are 

ministerial in nature and can reasonably be expected to be obtained or made in the ordinary course 

on commercially reasonable terms and conditions when needed. 

(f) Litigation.  There is no action, suit, proceeding or, to the knowledge of the 

Borrower, any inquiry or investigation, in any case before or by any court or other Governmental 

Authority pending or, to the knowledge of the Borrower, threatened against or affecting the System 

(including the Project) or the ability of the Borrower to execute, deliver and perform its obligations 

under the Related Documents to which the Borrower is a party.  As of the Effective Date and as 

of each other date on which the representations and warranties herein are made or confirmed, there 

is no action, suit, proceeding or, to the knowledge of the Borrower, any inquiry or investigation 

before or by any court or other Governmental Authority pending, or to the knowledge of the 

Borrower, threatened against or affecting the System (including the Project), the Borrower or the 

assets, properties or operations of the Borrower, that in any case could reasonably be expected to 

result in a Borrower Material Adverse Effect.   

(g) Security Interests.  (i) This Agreement and Section 5451 of the California 

Government Code establish, and (ii) the Borrower has taken all necessary action to pledge and 

assign, in each case in favor of the WIFIA Lender, the Borrower Assigned Rights purported to be 

created, pledged and assigned pursuant to and in accordance with this Agreement.  Such pledge 

and assignment shall constitute a lien on and security interest in the Borrower Assigned Rights and 

are valid and binding irrespective of whether any Person has notice of such pledge and assignment 

and without the need for any physical delivery, recordation, filing, or further act.5  Such pledge 

and assignment are in full force and effect and are the only lien and security interest in respect of 

the Borrower Assigned Rights.  The Borrower is not in breach of any covenant set forth in 

Section 15(a) (Affirmative Covenants of the Borrower – Securing Liens) or in any other WIFIA 

Loan Document to which the Borrower is a party with respect to the matters described in 

Section 15(a) (Affirmative Covenants of the Borrower – Securing Liens).  As of the Effective Date 

and as of each other date this representation and warranty is made, (1) all documents and 

instruments have been recorded or filed for record in such manner and in such places as are 

required and all other action as is necessary or desirable has been taken to establish a legal, valid, 

binding, and enforceable lien and security interest in the Borrower Assigned Rights for the benefit 

of the WIFIA Lender, and (2) all taxes and filing fees that are due and payable in connection with 

the execution, delivery or recordation of any WIFIA Loan Document or any instruments, 

certificates or financing statements in connection with the foregoing, have been paid.  Neither the 

attachment, validity, enforceability or priority of the lien and security interest in the Borrower 

Assigned Rights is governed by Article 9 of the UCC. 

(h) No Debarment.  The Borrower has fully complied with its verification 

obligations under 2 C.F.R. § 180.320 and confirms, based on such verification, that, to its 

knowledge, neither the Borrower nor any of its principals (as defined in 2 C.F.R. § 180.995 and 

5  NTD:  Revised language adapted from the 2019 Trust Indenture, including references to lien and security 

interest. 
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supplemented by 2 C.F.R. § 1532.995) is debarred, suspended or voluntarily excluded from 

participation in Government contracts, procurement or non-procurement matters or delinquent on 

a Government debt as more fully set forth in the certificate delivered pursuant to Section 11(a)(vii) 

(Conditions Precedent – Conditions Precedent to Effectiveness). 

(i) Accuracy of Representations and Warranties.  The representations, 

warranties and certifications of the Borrower set forth in this Agreement and the other Related 

Documents to which the Borrower is a party are true, correct, and complete, except to the extent 

such representations and warranties expressly relate to an earlier date (in which case, such 

representations and warranties shall be true, correct, and complete as of such earlier date). 

(j) Compliance with Laws.  The Borrower has complied with all applicable 

laws, rules, regulations and requirements. 

(k) Credit Rating.  The WIFIA Loan has received a public Investment Grade 

Rating from at least one (1) Nationally Recognized Rating Agency, written evidence of such rating 

has been provided to the WIFIA Lender prior to the Effective Date, and no such rating has been 

reduced, withdrawn or suspended as of the Effective Date. 

(l) No Defaults.  No Default or Event of Default, and no default or event of 

default by the Borrower under any other Related Document to which the Borrower is a party, has 

occurred and is continuing. 

(m) Information.  Neither the WIFIA Loan Documents to which the Borrower 

is a party, nor any documents, certificates or statements provided to the WIFIA Lender by 

representatives of the Borrower in connection with the transactions contemplated thereby, which 

for purposes of this Section 12(m) shall consist of all documents or statements related to the 

Application or the Project, cash flow schematics, responses to due diligence interrogatories or 

requests from the WIFIA Lender or its advisors, and documents uploaded to the online WIFIA 

SharePoint data room made accessible to the Borrower by the WIFIA Lender, to the extent such 

documents, certificates, statements or other materials relate to the Borrower (including its finances 

or operations) or the Project, contain any untrue statement of any material fact or omit to state any 

material fact necessary so as to make such WIFIA Loan Documents, documents, certificates, 

statements or other materials so provided to the WIFIA Lender, in light of the circumstances under 

which they were made, not misleading. 

(n) Insurance.  The Borrower is in compliance with all insurance obligations 

applicable to the Borrower required under each Related Document to which the Borrower is a party 

as of the date on which this representation and warranty is made.  To the extent the Borrower self-

insures, the Borrower’s self-insurance program is actuarially sound and the Borrower has received 

an opinion from an accredited actuary within the last twelve (12) months, which opinion confirms 

that the Borrower’s self-insurance program is actuarially sound. 

(o) No Prohibited Liens.  The Borrower has not created, and is not under any 

obligation to create, and has not entered into any transaction or agreement that would result in the 

imposition of, any Lien on the Borrower Assigned Rights.  The Borrower Assigned Rights are free 
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and clear of any pledge, Lien, charge or encumbrance thereon or with respect thereto other than 

the pledge and assignment thereon for the benefit of the WIFIA Lender. 

(p) Borrower Financial Statements.  Each Borrower Financial Statement 

delivered to the WIFIA Lender by the Borrower pursuant to Section 19(a) (Reporting 

Requirements of the Borrower – Annual Financial Statements) has been prepared in accordance 

with GAAP and presents fairly, in all material respects, the financial condition of the Borrower as 

of the respective dates of the balance sheets included therein and the results of operations of the 

Borrower for the respective periods covered by the statements of income included therein.  Except 

as reflected in such Borrower Financial Statements, there are no liabilities or obligations of the 

Borrower of any nature whatsoever for the periods to which such Borrower Financial Statements 

relate that are required to be disclosed in accordance with GAAP. 

(q) Securities Laws.  Under existing law, the WIFIA Note may be issued and 

sold without registration under the Securities Act of 1933, as amended, and any State blue sky 

laws. 

(r) Sovereign Immunity.  The Borrower either has no immunity from the 

jurisdiction of any court of competent jurisdiction or from any legal process therein which could 

be asserted in any action to enforce the obligations of the Borrower under any of the Related 

Documents to which the Borrower is a party or the transactions contemplated hereby or thereby, 

including the obligations of the Borrower hereunder and thereunder, or, to the extent that the 

Borrower has such immunity, the Borrower has waived such immunity pursuant to Section 15(j) 

(Affirmative Covenants of the Borrower – Immunity). 

(s) Taxes; No Federal Debt.  The Borrower has paid all applicable taxes and 

other material taxes and assessments payable by it that have become due (other than those taxes or 

assessments that it is contesting in good faith and by appropriate proceedings, for which adequate 

reserves have been established to the extent required by GAAP).  The Borrower has no delinquent 

federal debt (including tax liabilities but excluding any delinquencies that have been resolved with 

the appropriate federal agency in accordance with the standards of the Debt Collection 

Improvement Act of 1996). 

Section 13. Representations and Warranties of the City.  The City hereby represents and 

warrants that, as of the Effective Date and, as to each of the representations and warranties other 

than those (x) contained in Section 13(b) (Representations and Warranties of the City – Officers’ 

Authorization), the first sentence of Section 13(f) (Representations and Warranties of the City – 

Litigation) and the first sentence of Section 13(m) (Representations and Warranties of the City – 

Construction Contracts) or (y) which expressly relate only to the Borrower, as of each date on 

which any disbursement of the WIFIA Loan is requested or made: 

(a) Organization; Power and Authority.  The City is a municipal corporation 

and general law city duly organized and validly existing under the statutes of the State, has full 

legal right, power and authority to do business in the State and to enter into the Related Documents 

then in existence to which it is a party, to execute and deliver this Agreement, and to carry out and 

consummate all transactions contemplated hereby and thereby, and has duly authorized the 
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execution, delivery and performance of this Agreement and the other Related Documents to which 

it is a party. 

(b) Officers’ Authorization.  As of the Effective Date, the officers of the City 

executing (or that previously executed) the Related Documents (and any certifications or 

instruments related thereto) to which the City is a party are (or were at the time of such execution) 

duly and properly in office and fully authorized to execute the same. 

(c) Due Execution; Enforceability.  Each of the Related Documents in effect as 

of any date on which this representation and warranty is made, and to which the City is a party has 

been duly authorized, executed and delivered by the City and constitutes the legal, valid and 

binding agreement of the City enforceable against it in accordance with its terms, except as such 

enforceability (i) may be limited by applicable bankruptcy, insolvency, reorganization, 

arrangement, fraudulent conveyance, moratorium or similar laws affecting the rights of creditors 

generally and (ii) is subject to general principles of equity, the exercise of judicial discretion and 

the limitation on legal remedies against governmental entities imposed by the laws of the State 

(regardless of whether enforceability is considered in equity or at law). 

(d) Non-Contravention.  The execution and delivery of the Related Documents 

to which the City is a party, the consummation of the transactions contemplated by the Related 

Documents to which the City is a party, and the fulfillment of or compliance with the terms and 

conditions of the Related Documents to which the City is a party, will not (i) conflict with the 

City’s Organizational Documents, (ii) conflict in any material respect with, or constitute a 

violation, breach or default (whether immediately or after notice or the passage of time or both) 

by the City of or under, any applicable law, administrative rule or regulation, any applicable court 

or administrative decree or order, or any indenture, mortgage, deed of trust, loan agreement, lease, 

contract or other agreement or instrument to which the City is a party or by which it or its properties 

or assets are otherwise subject or bound, or (iii) result in the creation or imposition of any Lien, 

charge or encumbrance of any nature whatsoever upon any of the property or assets of the City, 

other than Permitted Liens. 

(e) Consents and Approvals.  No consent or approval of any trustee, holder of 

any indebtedness of the City or of any other Person, and no consent, permission, authorization, 

order or license of, or filing or registration with, any Governmental Authority is necessary in 

connection with (i) the execution and delivery by the City of the Related Documents to which it is 

a party, except as have been obtained or made and as are in full force and effect, or (ii) (A) the 

consummation of any transaction contemplated by any of the Related Documents to which the 

City is a party, or (B) the fulfillment of or compliance by the City with the terms and conditions 

of any of the Related Documents to which the City is a party, except as have been obtained or 

made and as are in full force and effect or as are ministerial in nature and can reasonably be 

expected to be obtained or made in the ordinary course on commercially reasonable terms and 

conditions when needed. 

(f) Litigation.  There is no action suit, proceeding or, to the knowledge of the 

City, any inquiry or investigation, in any case before or by any court or other Governmental 

Authority pending or, to the knowledge of the City, threatened against or affecting the System 

(including the Project) or the ability of the City to execute, deliver and perform its obligations 
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under the Related Documents to which the City is a party.  As of the Effective Date and as of each 

other date on which the representations and warranties herein are made or confirmed, there is no 

action, suit, proceeding or, to the knowledge of the City, any inquiry or investigation before or by 

any court or other Governmental Authority pending, or to the knowledge of the City, threatened 

against or affecting the System (including the Project), the City or the assets, properties or 

operations of the City, that in any case could reasonably be expected to result in a City Material 

Adverse Effect. 

(g) Security Interests.  (i) The WIFIA IPA and Section 5451 of the California 

Government Code establish, and (ii) the City has taken all necessary action to pledge, assign, and 

grant, in each case in favor of the Borrower, legal, valid, binding and enforceable Liens on the City 

Pledged Collateral purported to be created, pledged, assigned, and granted pursuant to and in 

accordance with the WIFIA IPA, irrespective of whether any Person has notice of the pledge and 

without the need for any physical delivery, recordation, filing, or further act.  The Liens on the 

City Pledged Collateral in favor of the Borrower are in full force and effect and, other than any 

amounts (including proceeds of the WIFIA Loan) which are held in any fund or account that is 

established pursuant to the WIFIA IPA, are (A) not subordinate or junior to any other Liens in 

respect of the City Pledged Collateral, (B) not pari passu with any Liens in respect of the City 

Pledged Collateral other than the Liens on the City Pledged Collateral for the benefit of the Parity 

Obligations and (C) senior to the Liens on the City Pledged Collateral for the benefit of the 

Subordinate Obligations.  The Lien on any amounts (including proceeds of the WIFIA Loan) 

which are held in any fund or account that is established pursuant to the WIFIA IPA in favor of 

the Borrower is the only Lien with respect to such amounts.  The City is not in breach of any 

covenant set forth in Section 17(b) (Affirmative Covenants of the City – Securing Liens) or in any 

WIFIA Loan Document to which the City is a party with respect to the matters described in 

Section 17(b) (Affirmative Covenants of the City – Securing Liens).  As of the Effective Date and 

as of each other date this representation and warranty is made, (1) all documents and instruments 

have been recorded or filed for record in such manner and in such places as are required and all 

other action as is necessary or desirable has been taken to establish a legal, valid, binding, and 

enforceable Lien on the City Pledged Collateral for the benefit of the Borrower, and (2) all taxes 

and filing fees that are due and payable in connection with the execution, delivery or recordation 

of any WIFIA Loan Document or any instruments, certificates or financing statements in 

connection with the foregoing, have been paid.  Neither the attachment, validity, enforceability or 

priority of the security interest in the City Pledged Collateral granted pursuant to the WIFIA IPA 

is governed by Article 9 of the UCC. 

(h) No Debarment.  The City has fully complied with its verification obligations 

under 2 C.F.R. § 180.320 and confirms, based on such verification, that, to its knowledge, neither 

the City nor any of its principals (as defined in 2 C.F.R. § 180.995 and supplemented by 2 C.F.R. 

§ 1532.995) is debarred, suspended or voluntarily excluded from participation in Government 

contracts, procurement or non-procurement matters or delinquent on a Government debt as more 

fully set forth in the certificate delivered pursuant to Section 11(a)(vii) (Conditions Precedent – 

Conditions Precedent to Effectiveness). 

(i) Accuracy of Representations and Warranties.  The representations, 

warranties and certifications of the City set forth in this Agreement and the other Related 

Documents to which the City is a party are true, correct, and complete, except to the extent such 
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representations and warranties expressly relate to an earlier date (in which case, such 

representations and warranties shall be true, correct, and complete as of such earlier date). 

(j) Compliance with Laws. 

(i) The City has complied, and has required its contractors and 

subcontractors at all tiers with respect to the Project to comply, with all applicable laws, 

rules, regulations and requirements, including 40 U.S.C. §§ 3141-3144, 3146, and 3147 

(relating to Davis-Bacon Act requirements) (and regulations relating thereto), 33 U.S.C. § 

3914 (relating to American iron and steel products), 20 C.F.R. § 180.320 and 20 C.F.R. 

§1532 (relating to non-debarment), 31 U.S.C. §1352 (relating to non-lobbying), and any 

applicable Sanctions Laws. 

(ii) To ensure such compliance, the City has included in all contracts 

with respect to the Project (A) the contract clauses relating to the Davis-Bacon Act 

requirements that are set forth in the Code of Federal Regulations, Title 29 Part 5.5 and (B) 

requirements that its contractors (1) shall comply with all applicable laws, rules, 

regulations, and requirements set forth in this Section 13(j) and follow applicable federal 

guidance and (2) incorporate in all subcontracts (and cause all subcontractors to include in 

lower tier subcontracts) such terms and conditions as are required to be incorporated therein 

by any applicable laws, rules, regulations and requirements set forth in this Section 13(j) 

(including with respect to the Davis-Bacon Act requirements). 

(k) No Defaults.  No Default or Event of Default, and no default or event of 

default by the City under any other Related Document to which the City is a party, has occurred 

and is continuing. 

(l) Governmental Approvals.  All Governmental Approvals required as of the 

Effective Date and required as of any subsequent date on which this representation is made (or 

deemed made) for the undertaking and completion by the City, as agent of the Borrower pursuant 

to the WIFIA IPA, of the Project, and for the operation and management thereof, have been 

obtained or effected and are in full force and effect and there is no basis for, nor proceeding that is 

pending or threatened that could reasonably be expected to result in, the revocation of or a default 

under any such Governmental Approval. 

(m) Construction Contracts.  Attached as Schedule 13(m) (Existing 

Construction Contracts) is a list of the Existing Construction Contracts.  With respect to each 

Construction Contract executed as of any date on which this representation and warranty is made, 

such Construction Contract is in full force and effect. 

(n) Information.  Neither the WIFIA Loan Documents to which the City is a 

party, nor any documents, certificates or statements provided to the WIFIA Lender by 

representatives of the City in connection with the transactions contemplated thereby, which for 

purposes of this Section 13(n) shall consist of all financial models, project budgets, documents or 

statements related to the Application or the Project, cash flow schematics, responses to due 

diligence interrogatories or requests from the WIFIA Lender or its advisors, and documents 

uploaded to any data room made accessible to the City by the WIFIA Lender (or its advisors) or 
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provided to the WIFIA Lender in an electronic written communication, to the extent such 

documents, certificates, statements or other materials relate to the City (including its finances or 

operations) or the Project, contain any untrue statement of any material fact or omit to state any 

material fact necessary so as to make such WIFIA Loan Documents, documents, certificates, 

statements or other materials so provided to the WIFIA Lender, in light of the circumstances under 

which they were made, not misleading. 

(o) Environmental Matters.  The City and, to the City’s knowledge, each 

Construction Contractor, is in compliance with all laws applicable to the System (including the 

Project) relating to (i) air emissions, (ii) discharges to surface water or ground water, (iii) noise 

emissions, (iv) solid or liquid waste disposal, (v) the use, generation, storage, transportation or 

disposal of toxic or hazardous substances or wastes, (vi) biological resources (such as threatened 

and endangered species), and (vii) other environmental, health or safety matters, including all laws 

applicable to the System (including the Project) (collectively, the “Environmental Laws”).  All 

Governmental Approvals for the Project relating to Environmental Laws have been, or, when 

required, will be, obtained and are (or, as applicable, will be) in full force and effect.  The City has 

not received any written communication or notice, whether from a Governmental Authority, 

employee, citizens group, or any other Person, that alleges that the City is not in full compliance 

with all Environmental Laws and Governmental Approvals relating thereto in connection with the 

Project and, to the City’s knowledge, there are no circumstances that may prevent or interfere with 

full compliance in the future by the City with any such Environmental Law or Governmental 

Approval.  The City has provided to the WIFIA Lender all material assessments, reports, results 

of investigations or audits, and other material information in the possession of or reasonably 

available to the City regarding the City’s or the Project’s compliance with (A) Environmental Laws 

and (B) Governmental Approvals that are required for the Project and relate to Environmental 

Laws. 

(p) Insurance.  The City is in compliance with all insurance obligations required 

under each Related Document to which the City is a party as of the date on which this 

representation and warranty is made.  To the extent the City self-insures, the City’s self-insurance 

program is actuarially sound and the City has received an opinion from an accredited actuary 

within the last twelve (12) months, which opinion confirms that the City’s self-insurance program 

is actuarially sound. 

(q) No Prohibited Liens.  Except for Permitted Liens, the City has not created, 

and is not under any obligation to create, and has not entered into any transaction or agreement 

that would result in the imposition of, any Lien on the City Pledged Collateral, the System, the 

Project or the properties or assets in relation to the Project.   

(r) City Financial Statements.  Each City Financial Statement delivered to the 

WIFIA Lender by the City pursuant to Section 20(b) (Reporting Requirements of the City – Annual 

Financial Statements) has been prepared in accordance with GAAP and presents fairly, in all 

material respects, the financial condition of the City as of the respective dates of the balance sheets 

included therein and the results of operations of the City for the respective periods covered by the 

statements of income included therein.  Except as reflected in such City Financial Statements, there 

are no liabilities or obligations of the City of any nature whatsoever for the periods to which such 

City Financial Statements relate that are required to be disclosed in accordance with GAAP. 
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(s) Sufficient Funds.  The amount of the WIFIA Loan, when combined with all 

other funds committed for the development and construction of the Project as set forth under the 

various sources of funds in the Project Budget, will be sufficient to carry out the Project, pay all 

Total Project Costs anticipated for the development and construction of the Project and achieve 

Substantial Completion by the Projected Substantial Completion Date.  The total federal assistance 

provided to the Project, including the maximum principal amount of the WIFIA Loan, does not 

exceed eighty percent (80%) of Total Project Costs.  The City has developed, and identified 

adequate revenues to implement, a plan for operating, maintaining and repairing the Project over 

the useful life of the Project. 

(t) Sovereign Immunity.  The City either has no immunity from the jurisdiction 

of any court of competent jurisdiction or from any legal process therein which could be asserted 

in any action to enforce the obligations of the City under any of the Related Documents to which 

the City is a party or the transactions contemplated hereby or thereby, including the obligations of 

the City hereunder and thereunder, or, to the extent that the City has such immunity, the City has 

waived such immunity pursuant to Section 17(n) (Affirmative Covenants of the City – Immunity). 

(u) Taxes; No Federal Debt.  The City has paid all applicable taxes and other 

material taxes and assessments payable by it that have become due (other than those taxes or 

assessments that it is contesting in good faith and by appropriate proceedings, for which adequate 

reserves have been established to the extent required by GAAP).  The City has no delinquent 

federal debt (including tax liabilities but excluding any delinquencies that have been resolved with 

the appropriate federal agency in accordance with the standards of the Debt Collection 

Improvement Act of 1996). 

Section 14. Representations and Warranties of WIFIA Lender.  The WIFIA Lender 

represents and warrants that: 

(a) Power and Authority.  The WIFIA Lender has all requisite power and 

authority to make the WIFIA Loan and to perform all transactions contemplated by the Related 

Documents to which it is a party. 

(b) Due Execution; Enforceability.  The Related Documents to which it is a 

party have been duly authorized, executed and delivered by the WIFIA Lender, and are legally 

valid and binding agreements of the WIFIA Lender, enforceable in accordance with their terms. 

(c) Officers’ Authorization.  The officers of the WIFIA Lender executing each 

of the Related Documents to which the WIFIA Lender is a party are duly and properly in office 

and fully authorized to execute the same on behalf of the WIFIA Lender. 

ARTICLE V 

COVENANTS 

Section 15. Affirmative Covenants of the Borrower.  The Borrower covenants and 

agrees as follows until the date the WIFIA Note and all of the obligations of the Borrower under 

this Agreement (other than contingent indemnity obligations) are irrevocably paid in full by the 

Borrower in immediately available funds and the WIFIA Lender no longer has any commitment 

to make disbursements to the Borrower, unless the WIFIA Lender waives compliance in writing: 
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(a) Securing Liens.  The Borrower shall at any and all times, to the extent 

permitted by law, pass, make, do, execute, acknowledge and deliver, all and every such further 

resolutions, acts, deeds, conveyances, assignments, transfers and assurances as may be necessary 

or desirable in connection with assuring, conveying, pledging, assigning, securing and confirming 

the Borrower Assigned Rights for the benefit of the WIFIA Lender pursuant to the WIFIA Loan 

Documents to which the Borrower is a party, or intended so to be pledged and assigned pursuant 

to the WIFIA Loan Documents to which the Borrower is a party, or which the Borrower may 

become bound to pledge and assign, and the Borrower shall at all times maintain the Borrower 

Assigned Rights free and clear of any pledge, Lien, charge or encumbrance thereon or with respect 

thereto other than the pledge and assignment with respect to the WIFIA Loan, and all 

organizational, regulatory or other necessary action on the part of the Borrower to that end shall 

be duly and validly taken at all times.  The Borrower shall at all times, to the extent permitted by 

law, defend, preserve and protect the pledge and assignment of the Borrower Assigned Rights for 

the benefit of the WIFIA Lender against all claims and demands of all Persons whomsoever. 

(b) Use of Proceeds.  The Borrower shall use, and shall cause the City pursuant 

to the WIFIA IPA to use, the proceeds of the WIFIA Loan solely for purposes permitted by this 

Agreement. 

(c) Verification Requirements.  The Borrower shall comply with Subpart C of 

2 C.F.R. Part 180, as supplemented by Subpart C of 2 C.F.R. Part 1532 (relating to debarment), 

including the verification requirements set forth in 2 C.F.R. §§ 180.300 and 180.320, and shall 

include in its contracts with respect to the Project similar terms or requirements for compliance. 

(d) Operation of the Borrower.  The Borrower shall at all times do or cause to 

be done all things necessary to obtain, preserve, renew, extend and keep in full force and effect the 

Governmental Approvals and any other rights, licenses, franchises, and authorizations material to 

the conduct of its business. 

(e) Maintain Legal Structure.  The Borrower shall maintain its existence as a 

joint exercise of powers agency organized and existing under its Organizational Documents and 

the laws of the State. 

(f) Compliance with Laws.  The Borrower shall comply with all applicable 

laws, rules, regulations and requirements. 

(g) Material Obligations; Payment of Claims.   

(i) The Borrower shall pay its material obligations promptly and in 

accordance with their terms. 

(ii) The Borrower shall pay and discharge promptly all taxes, 

assessments and governmental charges or levies imposed upon it or upon the Authority 

Revenues, before the same shall become delinquent or in default; provided that such 

payment and discharge shall not be required with respect to any such tax, assessment, 

charge, levy,  claim or Lien so long as the validity or amount thereof shall be contested by 

the Borrower in good faith by appropriate proceedings and so long as the Borrower shall 
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have set aside adequate reserves with respect thereto in accordance with and to the extent 

required by GAAP, applied on a consistent basis. 

(iii) The Borrower will pay and discharge any and all lawful claims for 

labor, materials or supplies which, if unpaid, might become a Lien on the Authority 

Revenues. 

(h) SAM Registration.  The Borrower shall obtain prior to the Effective Date 

(and provide such registration information to the WIFIA Lender) and maintain through the Final 

Disbursement Date an active registration status with the federal System for Award Management 

(www.SAM.gov) (or any successor system or registry). 

(i) DUNS Number.  The Borrower shall obtain prior to the Effective Date (and 

provide such number to the WIFIA Lender) and maintain through the Final Maturity Date from 

Dun & Bradstreet (or a successor entity) a Data Universal Numbering System Number (a “DUNS 

Number”). 

(j) Immunity.  To the fullest extent permitted by applicable law, the Borrower 

agrees that it will not assert any immunity (and hereby waives any such immunity) it may have as 

a governmental entity from lawsuits, other actions and claims, and any judgments with respect to 

the enforcement of any of the obligations of the Borrower under this Agreement or any other 

WIFIA Loan Document to which the Borrower is a party. 

(k) Accounting and Audit Procedures. 

(i) The Borrower shall establish fiscal controls and accounting 

procedures sufficient to assure proper accounting for Authority Revenues, debt issued and 

outstanding and debt payments.  The Borrower shall use accounting, audit and fiscal 

procedures conforming to GAAP, including, with respect to the WIFIA Loan, accounting 

of principal and interest payments, disbursements, prepayments and calculation of interest 

and principal amounts Outstanding. 

(ii) The Borrower shall have a single or program-specific audit 

conducted in accordance with 2 C.F.R. Part 200 Subpart F and 31 U.S.C. § 7502 from (and 

including) the first Borrower Fiscal Year in which a disbursement is made under this 

Agreement and annually thereafter to the extent required by applicable law, except to the 

extent biennial audits are permitted for the Borrower pursuant to 2 C.F.R. § 200.504 and 

31 U.S.C. § 7502(b).  Upon reasonable notice, the Borrower shall cooperate fully in the 

conduct of any periodic or compliance audits conducted by the WIFIA Lender, or 

designees thereof, pursuant to 40 C.F.R. Part 35, 31 U.S.C. § 7503(b), or 31 U.S.C. 

§ 6503(h) and shall provide full access to any books, documents, papers or other records 

that are pertinent to the WIFIA Loan, to the WIFIA Lender, or the designee thereof, for 

any such project or programmatic audit. 

(l) Access; Records. 

(i) So long as the WIFIA Loan or any portion thereof shall remain 

outstanding and until five (5) years after the WIFIA Loan shall have been paid in full, the 
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WIFIA Lender shall have the right, upon reasonable prior notice, to examine books of 

account and records of the Borrower relating to the Project or the Authority Revenues, to 

make copies and extracts therefrom at the Borrower’s expense, and to discuss the 

Borrower’s affairs, finances and accounts relating to the WIFIA Loan with, and to be 

advised as to the same by, its officers and employees and its independent public 

accountants (and by this provision the Borrower irrevocably authorizes its independent 

public accountants to discuss with the WIFIA Lender the affairs, finances and accounts of 

the Borrower, whether or not any representative of the Borrower is present, it being 

understood that nothing contained in this Section 15(l) is intended to confer any right to 

exclude any such representative from such discussions), all at such reasonable times and 

intervals as the WIFIA Lender may request.   

(ii) The Borrower shall maintain and retain all files relating to the 

WIFIA Loan until five (5) years after the later of the date on which (A) all rights and duties 

under this Agreement and under the WIFIA Note (including payments) have been fulfilled 

and any required audits have been performed and (B) any litigation relating to the Project, 

the Authority Revenues, the WIFIA Loan or this Agreement is finally resolved or, if the 

WIFIA Lender has reasonable cause to extend such date, a date to be mutually agreed upon 

by the WIFIA Lender and the Borrower.   

(m) Compliance with Contracts.  The Borrower will comply with, keep, observe 

and perform all agreements, conditions, covenants and terms, express or implied, required to be 

performed by it contained in all contracts affecting or involving the System, to the extent that the 

Borrower is a party thereto. 

(n) Further Assurances.  The Borrower will adopt, deliver, execute and make 

any and all further assurances, instruments and resolutions as may be reasonably necessary or 

proper to carry out the intention or to facilitate the performance hereof and for the better assuring 

and confirming unto the WIFIA Lender the rights and benefits provided to it herein. 

Section 16. Negative Covenants of the Borrower.  The Borrower covenants and agrees 

as follows until the date the WIFIA Note and all of the obligations of the Borrower under this 

Agreement (other than contingent indemnity obligations) are irrevocably paid in full by the 

Borrower in immediately available funds and the WIFIA Lender no longer has any commitment 

to make disbursements to the Borrower, unless the WIFIA Lender waives compliance in writing: 

(a) No Lien Extinguishment or Adverse Amendments.  The Borrower shall not, 

and shall not permit any Person to, without the prior written consent of the WIFIA Lender, (i) 

extinguish or impair the pledge and assignment of the Borrower Assigned Rights, (ii) amend, 

modify, terminate, assign, replace or supplement, or permit a waiver of any provision of, the 

WIFIA IPA or (iii) amend, modify, terminate, assign, replace or supplement any Related 

Document to which the Borrower is a party (other than the WIFIA IPA) or permit a waiver of any 

provision thereof in a manner that could adversely affect the WIFIA Lender or could reasonably 

be expected to result in a Borrower Material Adverse Effect.  The Borrower shall not take or omit 

to take any action under any contract if the effect of such act or failure to act would in any manner 

impair or adversely affect the ability of the City to secure adequate Net Revenues to meet the 

requirements of the WIFIA Loan Documents. 
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(b) No Prohibited Liens.  Except for the pledge and assignment with respect to 

the WIFIA Loan for the benefit of the WIFIA Lender, the Borrower shall not create, incur, assume 

or permit to exist any Lien on the Borrower Assigned Rights. 

(c) Borrower Fiscal Year.  The Borrower shall not at any time adopt any fiscal 

year other than the Borrower Fiscal Year, except with thirty (30) days’ prior written notice to the 

WIFIA Lender. 

(d) Hedging.  Other than Hedging Transactions, the Borrower shall not enter 

into any swap or hedging transaction, including inflation indexed swap transactions, “cap” or 

“collar” transactions, futures, or any other hedging transaction without the prior written consent of 

the WIFIA Lender. 

Section 17. Affirmative Covenants of the City.  The City covenants and agrees as 

follows until the date the WIFIA Note and all of the obligations of the Borrower under this 

Agreement (other than contingent indemnity obligations) are irrevocably paid in full by the 

Borrower in immediately available funds and the WIFIA Lender no longer has any commitment 

to make disbursements to the Borrower, unless the WIFIA Lender waives compliance in writing: 

(a) Rate Covenant. 

(i) To the fullest extent permitted by law, the City shall fix, prescribe, 

and charge, or cause to be fixed, prescribed, and charged, in each City Fiscal Year, such 

rates, fees, and charges for the use of and for the service furnished by the System to ensure 

that all Net Revenues realized, together with any amounts on deposit in a rate stabilization 

fund held by the City, which amounts shall be available for the payment of Parity Debt 

Service, are in an amount which the City reasonably expects will be sufficient to be (x) at 

least equal to one hundred twenty percent (120%) of annual Parity Debt Service, and (y) at 

least equal to one hundred percent (100%) of the sum of annual Parity Debt Service and 

annual Subordinate Debt Service, in each case for such City Fiscal Year. 

(ii) The City shall also, to the fullest extent permitted by law, fix, 

prescribe, and charge, or cause to be fixed, prescribed, and charged, in each City Fiscal 

Year, such rates, fees, and charges for the use of and for the service furnished by the System 

to ensure that Revenues realized are in an amount which the City reasonably expects will 

be sufficient to pay the following amounts in the following order or priority: (A) all 

Operations and Maintenance Costs estimated by the City to become due and payable in 

such City Fiscal Year; (B) the WIFIA Installment Payments, the Servicing Fee and the 

principal and interest on any outstanding Parity Obligations as they become due and 

payable during such City Fiscal Year, without preference or priority; (C) all amounts, if 

any, required to restore the balance of any reserve fund or account required under any 

instrument under which Parity Obligations were issued or incurred, for any outstanding 

Parity Obligations, to the full amount of any such reserve requirement; and (D) all 

payments required to meet any other obligations of the City which are charges, liens, or 

encumbrances upon, or which are otherwise payable from, the Revenues or the Net 

Revenues during such City Fiscal Year. 
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(iii) If for any reason Net Revenues, or Revenues, as applicable, prove 

insufficient to meet the numerical thresholds set forth in Section 17(a)(i) and to comply 

with the requirements of Section 17(a)(ii), the City first will engage an Independent 

Consultant to recommend revised rents, rates, fees, charges, savings, or assessments, or 

any combination thereof, and the City will, subject to any applicable requirements and 

restrictions imposed by law, including, but not limited to, the Prop 218 Law, and subject 

to the good faith determination of the City that such recommendations, in whole or in part, 

are in the best interests of the City, take all actions necessary to increase Revenues through 

any combination of increased rents, rates, fees, charges, savings, or assessments.  Such 

actions shall be taken not later than one hundred eighty (180) days following the date on 

which Net Revenues or Revenues first fail to meet the requirements of this Section. 

(iv) The City may make adjustments from time to time in such rents, 

rates, fees, and charges and may make such classification thereof as it deems necessary, 

but shall not reduce the rents, rates, fees, and charges then in effect unless the Net Revenues 

from such reduced rents, rates, fees, and charges will at all times be sufficient to meet the 

requirements of this Section 17(a). 

(v) Notwithstanding the foregoing, in lieu of taking the preceding 

actions with respect to the City’s failure to comply with Section 17(a)(i), the City may 

within one hundred eighty (180) days following the date Net Revenues first fail to meet 

the requirements of Section 17(a)(i) either establish and fund a rate stabilization fund, or 

increase monies held in an existing rate stabilization fund, in an amount sufficient to satisfy 

the requirements of Section 17(a)(i).  If the City elects to proceed accordingly, it shall 

provide to the WIFIA Lender within such one hundred eighty (180) day period evidence 

satisfactory to the WIFIA Lender in its reasonable discretion that the amounts held in such 

rate stabilization fund are sufficient to satisfy the requirements of Section 17(a)(i). 

(b) Securing Liens.  The City shall at any and all times, to the extent permitted 

by law, pass, make, do, execute, acknowledge and deliver, all and every such further resolutions, 

acts, deeds, conveyances, assignments, transfers and assurances as may be necessary or desirable 

in connection with assuring, conveying, granting, assigning, securing and confirming the Liens on 

the City Pledged Collateral granted to the Borrower for its benefit pursuant to the WIFIA IPA, or 

intended so to be granted pursuant to the WIFIA IPA, or which the City may become bound to 

grant, and the City shall at all times maintain the City Pledged Collateral free and clear of any 

pledge, Lien, charge or encumbrance thereon or with respect thereto that has priority over, or equal 

rank with, the Liens created by the WIFIA IPA, other than as permitted by this Agreement and the 

WIFIA IPA, and all organizational, regulatory or other necessary action on the part of the City to 

that end shall be duly and validly taken at all times.  The City shall at all times, to the extent 

permitted by law, defend, preserve and protect the Liens on the City Pledged Collateral granted 

for the benefit of the Borrower pursuant to the WIFIA IPA against all claims and demands of all 

Persons whomsoever, subject to Permitted Liens. 

(c) Use of Proceeds.  The City shall use the proceeds of the WIFIA Loan solely 

for purposes permitted by applicable law, the WIFIA IPA and the other Related Documents to 

which the City is a party. 
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(d) Prosecution of Work; Verification Requirements. 

(i) The City, as agent of the Borrower pursuant to the WIFIA IPA, shall 

diligently prosecute the work relating to the Project and complete the Project in accordance 

with the Construction Schedule, the Governmental Approvals in connection with the 

Project, and the highest standards of the City’s industry. 

(ii) The City shall comply with Subpart C of 2 C.F.R. Part 180, as 

supplemented by Subpart C of 2 C.F.R. Part 1532 (relating to debarment), including the 

verification requirements set forth in 2 C.F.R. §§ 180.300 and 180.320, and shall include 

in its contracts with respect to the Project similar terms or requirements for compliance. 

(e) Maintenance and Operation of the System.  The City will maintain and 

preserve the System in good repair and working order at all times and will operate the System in 

an efficient and economical manner and will pay all Operations and Maintenance Costs as they 

become due and payable.  The City shall at all times do or cause to be done all things necessary to 

obtain, preserve, renew, extend and keep in full force and effect the Governmental Approvals and 

any other rights, licenses, franchises, and authorizations material to the conduct of its business. 

(f) Insurance; Net Proceeds. 

(i) The City will procure and maintain or cause to be procured and 

maintained insurance on the System, excluding coverage for earthquake damage or 

destruction, with responsible insurers in such amounts and against such risks (including 

accident to or destruction of the System) as are usually covered in connection with facilities 

that are similar to the System, so long as such insurance is available at reasonable rates. 

(ii) In the event of any damage to or destruction of the System caused 

by the perils covered by such insurance, the Net Proceeds thereof shall be applied to the 

reconstruction, repair or replacement of the damaged or destroyed portion of the System.  

The City shall begin such reconstruction, repair or replacement promptly after such damage 

or destruction shall occur, and shall continue and properly complete such reconstruction, 

repair or replacement as expeditiously as possible, and shall pay out of such Net Proceeds 

all costs and expenses in connection with such reconstruction, repair or replacement so that 

the same shall be completed and the System shall be free and clear of all claims and liens.  

The City covenants to reconstruct, repair or replace the damaged or destroyed portions of 

the System promptly if a failure to reconstruct, repair or replace such portions would impair 

or adversely affect the ability of the City to pay the WIFIA Installment Payments. 

(iii) If such Net Proceeds exceed the costs of such reconstruction, repair 

or replacement portion of the System, and/or the cost of the construction of additions, 

betterments, extensions or improvements to the System, then the excess Net Proceeds shall 

be applied in part to the prepayment of the WIFIA Loan as provided in Section 9(a) 

(Prepayment – Mandatory Prepayment from Net Proceeds or Eminent Domain Proceeds) 

and in part to such other funds or accounts as may be appropriate and used for the 

retirement of the Parity Obligations (other than the WIFIA Loan) in the same proportion 

which the Outstanding WIFIA Loan Balance then bears to the aggregate unpaid principal 
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amount of the Parity Obligations (other than the WIFIA Loan).  If such Net Proceeds are 

sufficient to enable the City to retire the entire Outstanding WIFIA Loan Balance (and all 

interest accrued thereon) prior to the Final Maturity Date as well as all Parity Obligations 

then remaining unpaid prior to their final respective due dates, the City may elect not to 

reconstruct, repair or replace the damaged or destroyed portion of the System, and/or not 

to construct other additions, betterments, extensions or improvements to the System; and 

thereupon such Net Proceeds shall be applied to the prepayment in full of the WIFIA Loan 

as provided in Section 9(a) and to the retirement in full of all Parity Obligations. 

(iv) The City will procure and maintain such other insurance which it 

shall deem advisable or necessary to protect its interests and the interests of the Borrower, 

which insurance shall afford protection in such amounts and against such risks as are 

usually covered in connection with municipal water systems similar to the System. 

(v) Any insurance that is required to be maintained by Section 17(f)(i) 

and, if the City determines to procure and maintain insurance pursuant to Section 17(f)(iv), 

such insurance, may be maintained under a self-insurance program so long as such self-

insurance is maintained in the amounts and manner usually maintained in connection with 

water systems similar to the System, and is, in the opinion of an accredited actuary, 

actuarially sound. 

(vi) All policies of insurance required to be maintained herein shall 

provide that the Borrower and the WIFIA Lender shall be given thirty (30) days written 

notice of any intended cancellation thereof or reduction of coverage provided thereby. 

(vii) Promptly upon request by the WIFIA Lender, the City shall deliver 

to the WIFIA Lender copies of any underlying insurance policies obtained by or on behalf 

of the Borrower or the City in respect of the Project.  All such policies shall be available at 

all reasonable times for inspection by the WIFIA Lender, its agents and representatives. 

(g) Maintain Legal Structure.  The City shall maintain its existence as a 

municipal corporation and general law city organized and existing under the laws of the State. 

(h) System Accounts; Permitted Investments. 

(i) The City shall maintain the Revenue Fund in accordance with the 

terms hereof and the other WIFIA Loan Documents.  All Revenues received shall be 

deposited in the Revenue Fund when and as received in trust for the benefit of the holders 

of the Obligations, subject to the application of Revenues to Operations and Maintenance 

Costs.  The City shall maintain and hold separate and apart from other funds the Revenue 

Fund so long as any Parity Obligations remain unpaid.  Moneys in the Revenue Fund shall 

be used and applied by the City as provided in the Flow of Funds. 

(ii) All moneys held by the City in the Revenue Fund shall be invested 

in Permitted Investments and the investment earnings thereon shall remain on deposit in 

such fund, except as otherwise provided herein. 
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(i) WIFIA Debt Service Account.  The City, as agent of the Borrower pursuant 

to the WIFIA IPA, shall (i) establish the WIFIA Debt Service Account on or prior to the Effective 

Date and (ii) maintain the WIFIA Debt Service Account in accordance with the WIFIA Loan 

Documents for the benefit of the WIFIA Lender.  The WIFIA Debt Service Account shall be 

subject to a Lien and has been pledged by the Borrower hereunder to the WIFIA Lender as security 

solely for the benefit of the WIFIA Lender and shall not be subject to any security interest in favor 

of any Person other than the WIFIA Lender.  Amounts on deposit in the WIFIA Debt Service 

Account shall be applied by the City, as agent of the Borrower pursuant to the WIFIA IPA, solely 

to pay WIFIA Debt Service and other amounts due with respect to the WIFIA Loan or the WIFIA 

Note. 

(j) Compliance with Laws. 

(i) The City shall, and shall require the contractors and subcontractors 

at all tiers with respect to the Project to, comply with all applicable laws, rules, regulations 

and requirements, including 40 U.S.C. §§3141-3144, 3146, and 3147 (relating to Davis-

Bacon Act requirements) (and regulations relating thereto), 33 U.S.C. §3914 (relating to 

American iron and steel products), 20 C.F.R. § 180.320 and 20 C.F.R. §1532 (relating to 

non-debarment), 31 U.S.C. §1352 (relating to non-lobbying), and any applicable Sanctions 

Laws. 

(ii) To ensure such compliance, the City shall include in all contracts 

with respect to the Project (A) the contract clauses relating to the Davis-Bacon Act 

requirements that are set forth in the Code of Federal Regulations, Title 29 Part 5.5 and (B) 

requirements that its contractors (1) shall comply with all applicable laws, rules, 

regulations, and requirements set forth in this Section 17(j) and follow applicable federal 

guidance and (2) incorporate in all subcontracts (and cause all subcontractors to include in 

lower tier subcontracts) such terms and conditions as are required to be incorporated therein 

by any applicable laws, rules, regulations and requirements set forth in this Section 17(j) 

(including with respect to the Davis-Bacon Act requirements). 

(k) Material Obligations; Payment of Claims.   

(i) The City shall pay its material obligations promptly and in 

accordance with their terms.   

(ii) The City shall pay and discharge promptly all taxes, assessments 

and governmental charges or levies imposed upon it or upon the Revenues or other assets 

of the System, before the same shall become delinquent or in default; provided that such 

payment and discharge shall not be required with respect to any such tax, assessment, 

charge, levy, claim or Lien so long as the validity or amount thereof shall be contested by 

the City in good faith by appropriate proceedings and so long as the City shall have set 

aside adequate reserves with respect thereto in accordance with and to the extent required 

by GAAP, applied on a consistent basis. 

(iii) The City shall pay and discharge any and all lawful claims for labor, 

materials or supplies which, if unpaid, might become a Lien on the System (or any part 
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thereof), the WIFIA Debt Service Account, the Project, the Revenues or any fund or 

account of the City pledged to pay Parity Obligations. 

(l) SAM Registration.  The City shall obtain prior to the Effective Date (and 

provide such registration information to the WIFIA Lender) and maintain through the Final 

Disbursement Date an active registration status with the federal System for Award Management 

(www.SAM.gov) (or any successor system or registry). 

(m) DUNS Number.  The City shall obtain prior to the Effective Date (and 

provide such number to the WIFIA Lender) and maintain from Dun & Bradstreet (or a successor 

entity) a DUNS Number. 

(n) Immunity.  To the fullest extent permitted by applicable law, the City agrees 

that it will not assert any immunity (and hereby waives any such immunity) it may have as a 

governmental entity from lawsuits, other actions and claims, and any judgments with respect to 

the enforcement of any of the obligations of the City under this Agreement or any other WIFIA 

Loan Document to which the City is a party. 

(o) Accounting and Audit Procedures. 

(i) The City shall establish fiscal controls and accounting procedures 

sufficient to assure proper accounting for all of the following:  (A) Revenues, Authority 

Revenues, operating expenses, capital expenses, depreciation, reserves, debt issued and 

outstanding and debt payments; and (B) Project-related costs, WIFIA Loan requisitions 

submitted, WIFIA Loan proceeds received, payments made by the City, as an agent of the 

Borrower pursuant to the WIFIA IPA, with regard to the Project, and other sources of 

funding for the Project (including amounts paid from such sources for Project costs so that 

audits may be performed to ensure compliance with and enforcement of this Agreement).  

The City shall use accounting, audit and fiscal procedures conforming to GAAP, including, 

with respect to the WIFIA Installment Payments, accounting of principal and interest 

payments, disbursements, prepayments and calculation of interest and principal amounts 

Outstanding. 

(ii) The City shall have a single or program-specific audit conducted in 

accordance with 2 C.F.R. Part 200 Subpart F and 31 U.S.C. § 7502 from (and including) 

the first City Fiscal Year in which a disbursement is made under this Agreement and 

annually thereafter to the extent required by applicable law, except to the extent biennial 

audits are permitted for the City pursuant to 2 C.F.R. § 200.504 and 31 U.S.C. § 7502(b).  

Upon reasonable notice, the City shall cooperate fully in the conduct of any periodic or 

compliance audits conducted by the WIFIA Lender, or designees thereof, pursuant to 40 

C.F.R. Part 35, 31 U.S.C. § 7503(b), or 31 U.S.C. § 6503(h) and shall provide full access 

to any books, documents, papers or other records that are pertinent to the Project or the 

WIFIA Loan, to the WIFIA Lender, or the designee thereof, for any such project or 

programmatic audit. 
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(p) Access; Records. 

(i) So long as the WIFIA Loan or any portion thereof shall remain 

outstanding and until five (5) years after the WIFIA Loan shall have been paid in full by 

the Borrower, the WIFIA Lender shall have the right, upon reasonable prior notice, to visit 

and inspect any portion of the Project, to examine books of account and records of the City 

relating to the Project, to make copies and extracts therefrom at the City’s expense, and to 

discuss the City’s affairs, finances and accounts relating to the Project with, and to be 

advised as to the same by, its officers and employees and its independent public 

accountants (and by this provision the City irrevocably authorizes its independent public 

accountants to discuss with the WIFIA Lender the affairs, finances and accounts of the 

City, whether or not any representative of the City is present, it being understood that 

nothing contained in this Section 17(p) is intended to confer any right to exclude any such 

representative from such discussions), all at such reasonable times and intervals as the 

WIFIA Lender may request.  The City agrees to pay all out-of-pocket expenses incurred 

by the WIFIA Lender in connection with the WIFIA Lender’s exercise of its rights under 

this Section 17(p) at any time when an Event of Default shall have occurred and be 

continuing. 

(ii) The City shall maintain and retain all files relating to the Project and 

the WIFIA Loan until five (5) years after the later of the date on which (A) all rights and 

duties of the City or the Borrower under this Agreement and of the Borrower under the 

WIFIA Note (including payments) have been fulfilled and any required audits have been 

performed and (B) any litigation relating to the Project, the WIFIA Loan or this Agreement 

is finally resolved or, if the WIFIA Lender has reasonable cause to extend such date, a date 

to be mutually agreed upon by the WIFIA Lender and the City.  The City shall provide to 

the WIFIA Lender in a timely manner all records and documentation relating to the Project 

that the WIFIA Lender may reasonably request from time to time. 

(q) Compliance with Contracts.  The City will comply with, keep, observe and 

perform all agreements, conditions, covenants and terms, express or implied, required to be 

performed by it contained in all contracts affecting or involving the System, to the extent that the 

City is a party thereto. 

(r) Protection of Security and Rights of the Borrower.  The City will preserve 

and protect the security and the rights of the Borrower to the City Pledged Collateral and will 

warrant and defend such rights against all claims and demands of all persons. 

(s) Collection of Rates and Charges.  The City will have in effect at all times 

by-laws, rules and regulations requiring each customer to pay the rates and charges applicable to 

the System and providing for the billing thereof and for a due date and a delinquency date for each 

bill. 

(t) Eminent Domain Proceeds.  If all or any part of the System shall be taken 

by eminent domain proceedings, the Net Proceeds thereof shall be applied by the City either to 

additions, betterments, extensions or improvements to the System or, if the City elects not to apply 

such Net Proceeds to such capital items or if such Net Proceeds are not fully expended for such 
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purposes, such Net Proceeds which are not required by the City for such purposes shall be 

deposited in the Revenue Fund. 

(u) Further Assurances.  The City will adopt, deliver, execute and make any 

and all further assurances, instruments and resolutions as may be reasonably necessary or proper 

to carry out the intention or to facilitate the performance hereof and for the better assuring and 

confirming unto the WIFIA Lender the rights and benefits provided to it herein. 

Section 18. Negative Covenants of the City.  The City covenants and agrees as follows 

until the date the WIFIA Note and all of the obligations of the Borrower under this Agreement 

(other than contingent indemnity obligations) are irrevocably paid in full by the Borrower in 

immediately available funds and the WIFIA Lender no longer has any commitment to make 

disbursements to the Borrower, unless the WIFIA Lender waives compliance in writing: 

(a) Additional Obligations.   

(i) The City shall not create, incur or suffer to exist (x) any obligations 

which are senior or prior in right of payment or right of security with respect to the 

Revenues to the Parity Obligations; or (y) any obligations, all or a portion of the proceeds 

of which are or will be applied at any time to fund all or any portion of Total Project Costs, 

that are secured by a Lien on any assets or property of the City other than the Revenues.   

(ii) The City may, after the Effective Date, issue or incur Parity 

Obligations in such principal amount as shall be determined by the City subject to the 

requirements for additional obligations as set forth in all existing instruments with respect 

to Parity Obligations and the following specific conditions, which are hereby made 

conditions precedent to the City’s issuance and delivery of such Parity Obligations: 

(A) no Event of Default hereunder or under any other instrument 

secured by the Revenues shall have occurred and be continuing unless such Event 

of Default shall be cured by the issuance or incurrence of such proposed Parity 

Obligations, and the City shall otherwise be in compliance with all covenants set 

forth in this Agreement; and 

(B) the Net Revenues calculated pursuant to GAAP, consistently 

applied, and excluding the proceeds of any taxes and also excluding any balances 

in any fund at the beginning of the period of the computation, as shown by the 

books of the City for the latest City Fiscal Year, or any more recent twelve (12) 

month period selected by the City ending not more than sixty (60) days prior to the 

adoption of the resolution pursuant to which instrument such Parity Obligations is 

issued or incurred, as shown by the books of the City, plus, at the option of the City, 

any of the allowances referred to in paragraph (iii) below, shall have amounted to 

at least 1.20 times the Maximum Annual Debt Service taking into consideration the 

maximum annual debt service payable in any City Fiscal Year on the proposed 

Parity Obligations, as set forth in the Report of an Independent Accountant or 

Independent Consultant delivered to the WIFIA Lender. 

Attachment "A" 

Page 104 of 172

Resolution No. 2024-15 

Exhibit "A" 

Page 112 of 184

191

Item8.



(iii) Either or both of the following allowances may be added to Net 

Revenues for the purpose of meeting the condition contained in Section 18(a)(ii)(B): 

(A) an allowance for increased Revenues from any additions to 

or improvements or extensions of the System to be made with the proceeds of such 

proposed Parity Obligations, and also for Revenues from any such additions, 

improvements, or extensions which have been made from moneys from any source 

but which, during all or any part of such City Fiscal Year or any more recent twelve 

(12) month period, were not in service, all in an amount equal to ninety percent 

(90%) of the estimated additional average annual Revenues to be derived from such 

additions, improvements, and extensions for the first thirty-six (36) month period 

following closing of the proposed Parity Obligations, all as shown in the Report of 

an Independent Accountant or Independent Consultant delivered to the WIFIA 

Lender; provided that in those instances where the proposed Parity Obligations are 

held by the WIFIA Lender, no Report of an Independent Accountant or Independent 

Consultant shall be required; and/or 

(B) an allowance for increased Revenues arising from any 

increase in the charges made for service from the System which has become 

effective prior to the incurring of such proposed Parity Obligations but which, 

during all or any part of such City Fiscal Year or any more recent twelve (12) month 

period, was not in effect, in an amount equal to one hundred percent (100%) of the 

amount by which Revenues would have been increased if such increase to charges 

had been in effect during the whole of such time period and any period prior to the 

incurring of such proposed Parity Obligations, as shown in the Report of an 

Independent Accountant or Independent Consultant delivered to the WIFIA 

Lender. 

(iv) Notwithstanding Sections 18(a)(ii) and (iii), (A) proposed Parity 

Obligations to be issued for the purpose of refunding outstanding Parity Obligations may 

be issued without compliance with Section 18(a)(ii)(B) so long as such refunding results 

in lower Parity Debt Service in each City Fiscal Year after such refunding and the final 

maturity date of the refunding Parity Obligations is no later than the final maturity date of 

the refunded Parity Obligations and (B) to the extent that any instrument with respect to 

Outstanding Parity Obligations conflicts with any of the requirements set forth in this 

Section 18(a), the more restrictive provision shall prevail. 

(v) The City may issue or incur Subordinate Obligations following the 

Effective Date in such principal amount as shall be determined by the City subject to the 

following conditions precedent to the issuance or incurrence of such Subordinate 

Obligations: 

(A) no Event of Default hereunder or under any other instrument 

secured by the Revenues shall have occurred and be continuing unless such Event 

of Default shall be cured by the issuance or incurrence of such proposed 

Subordinate Obligations, and the City shall otherwise be in compliance with all 
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covenants set forth in this Agreement and any other instrument securing, 

evidencing, governing, or relating to other obligations secured by, the Revenues; 

(B) Net Revenues calculated pursuant to GAAP, consistently 

applied, and excluding the proceeds of any taxes and also excluding any balances 

in any fund (other than any rate stabilization fund held by the City) at the beginning 

of the period of the computation, as shown by the books of the City for the latest 

City Fiscal Year, or any more recent twelve (12) month period selected by the City 

ending not more than sixty (60) days prior to the adoption of the resolution pursuant 

to which instrument such Subordinate Obligations are issued or incurred, as shown 

by the books of the City, shall have amounted to at least 1.0 times the aggregate 

sum of the Maximum Annual Debt Service of all debt secured by Net Revenues 

and/or legally available amounts in the Revenue Fund and the maximum annual 

debt service payable in any City Fiscal Year on all Subordinate Obligations, 

including the proposed Subordinate Obligations, as set forth in the Report of an 

Independent Accountant or Independent Consultant delivered to the WIFIA 

Lender. 

(vi) The City shall not incur any Additional Obligations that bear interest 

at a Variable Interest Rate if such incurrence would (A) cause the principal amount of all 

Outstanding Variable Interest Rate Obligations to exceed twenty-five percent (25%) of the 

principal amount of all Outstanding Obligations at such time or (B) violate any term set 

forth in the Debt Management Policy. 

(vii) Upon the incurrence of any Additional Obligations, the City shall 

provide to the WIFIA Lender a certificate signed by the City’s Authorized Representative 

(x) specifying the closing date with respect to such Additional Obligations and (y) 

confirming that such Additional Obligations are authorized pursuant to, and satisfy the 

applicable requirements under, this Section 18(a). 

(b) No Lien Extinguishment or Adverse Amendments.  The City shall not, and 

shall not permit any Person to, without the prior written consent of the WIFIA Lender, (i) 

extinguish or impair the Liens on the City Pledged Collateral granted pursuant to the WIFIA IPA, 

(ii) amend, modify, terminate, assign, replace or supplement, or permit  a waiver of any provision 

of, the WIFIA IPA, (iii) amend, modify, replace or supplement any Related Document to which 

the City is a party (other than the WIFIA IPA) or permit a waiver of any provision thereof in a 

manner that could adversely affect the WIFIA Lender or could reasonably be expected to result in 

a City Material Adverse Effect, or (iv) terminate or assign any Related Document to which the 

City is a party (other than (A) the WIFIA IPA and (B) Obligation Documents relating to 

Subordinate Obligations) in a manner that could adversely affect the WIFIA Lender or could 

reasonably be expected to have a City Material Adverse Effect.  The City shall not take or omit to 

take any action under any contract if the effect of such act or failure to act would in any manner 

impair or adversely affect the ability of the City to secure adequate Net Revenues to meet the 

requirements of the WIFIA IPA. 
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(c) No Prohibited Liens.  Except for Permitted Liens, the City shall not create, 

incur, assume or permit to exist any Lien on the System, the Project, the City Pledged Collateral, 

or the City’s respective rights therein. 

(d) Restricted Payments and Transfers.  The City shall not permit Revenues or 

any funds in any other fund or account held by or on behalf of the City with respect to the System 

to be paid or transferred or otherwise applied for purposes other than ownership, operation or 

maintenance of the System. 

(e) Against Sale or Other Disposition of Property. 

(i) The City shall not enter into any agreement or lease which impairs 

the operation of the System or any part thereof necessary to secure adequate Net Revenues 

to meet the requirements of the WIFIA IPA, or which would otherwise impair the rights of 

the Borrower under the WIFIA IPA or the operation of the System.  Any real or personal 

property which has become nonoperative or which is not needed for the efficient and proper 

operation of the System, or any material or equipment which has become worn out, may 

be sold if such sale will not impair the ability of the City to pay the WIFIA Installment 

Payments and if the proceeds of such sale are deposited in the Revenue Fund. 

(ii) Nothing herein shall restrict the ability of the City to sell any portion 

of the System if such portion is immediately repurchased by the City and if such 

arrangement cannot by its terms result in the purchaser of such portion of the System 

exercising any remedy which would deprive the City of or otherwise interfere with its right 

to own and operate such portion of the System. 

(f) City Fiscal Year.  The City shall not at any time adopt any fiscal year other 

than the City Fiscal Year, except with thirty (30) days’ prior written notice to the WIFIA Lender. 

(g) Against Competitive Facilities.  The City will not, to the extent permitted 

by law, acquire, construct, maintain or operate and will not, to the extent permitted by law and 

within the scope of its powers, permit any other public or private agency, corporation, district or 

political subdivision or any person whomsoever to acquire, construct, maintain or operate within 

the City any water system competitive with the System. 

(h) Hedging.  Other than Hedging Transactions, the City shall not enter into 

any swap or hedging transaction with respect to the Obligations, including inflation indexed swap 

transactions, “cap” or “collar” transactions, futures, or any other hedging transaction, without the 

prior written consent of the WIFIA Lender. 

Section 19. Reporting Requirements of the Borrower.  

(a) Annual Financial Statements.  The Borrower shall deliver to the WIFIA 

Lender, as soon as available, and within one hundred eighty (180) days after the end of each 

Borrower Fiscal Year (provided that the failure of the Borrower to furnish the documents required 

by this Section 19(a) within such one hundred eighty (180)-day period shall not constitute a Default 

or an Event of Default hereunder so long as the Borrower furnishes to the WIFIA Lender such 

documents within ninety (90) days after the end of such period, and provided further that the parties 
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agree that delivering the documents required by this Section 19(a) within such additional ninety 

(90) day period shall not, in and of itself, constitute a default under this Agreement, an event of 

acceleration under this Agreement, the WIFIA Loan, or the WIFIA Note, a termination event under 

this Agreement, the WIFIA Loan, or the WIFIA Note, a modification of terms with respect to this 

Agreement, the WIFIA Loan, or the WIFIA Note, or other similar event under this Agreement, the 

WIFIA Loan, or the WIFIA Note reflecting financial difficulties): 

(i) a copy of the audited Borrower Financial Statements as of the end 

of such Borrower Fiscal Year, (A) setting forth in each case in comparative form the figures 

for the previous fiscal year, (B) certified without qualification or exception, or qualification 

as to the scope of the audit, by an independent public accounting firm selected by the 

Borrower and (C) which shall be complete and correct in all material respects and shall be 

prepared in reasonable detail and in accordance with GAAP applied consistently 

throughout the periods reflected therein (except for changes approved or required by the 

independent public accountants certifying such statements and disclosed therein); and 

(ii) together with each delivery of such audited Borrower Financial 

Statements, a certificate signed by the Borrower’s Authorized Representative, stating 

whether or not, to the Borrower’s knowledge, during the annual period covered by such 

Borrower Financial Statements, there occurred any Default or Event of Default and, if any 

such Default or Event of Default shall have occurred during such period, the nature of such 

Default or Event of Default and the actions that the Borrower has taken or intends to take 

in respect thereof. 

(b) Notices. 

(i) The Borrower shall, within fifteen (15) days after it learns of the 

occurrence, give the WIFIA Lender notice of any of the following events or receipt of any 

of the following notices, as applicable, setting forth details of such event (provided that the 

Borrower shall not be obligated to provide such notice to the WIFIA Lender if notice of 

such event has already been provided to the WIFIA Lender by the City): 

(A) Defaults; Events of Default:  any Default or Event of 

Default; 

(B) Litigation:  (1) the filing of any litigation, suit or action, or 

the commencement of any proceeding, against the Borrower before any arbitrator, 

Governmental Authority, alternative dispute resolution body, or other neutral third-

party, or the receipt by the Borrower in writing of any threat of litigation, suit, 

action, or proceeding, or of any written claim against the Borrower that, in each 

case, could reasonably be expected to have a Borrower Material Adverse Effect, 

and any material changes in the status of such litigation, suit, action or claim, and 

(2) any judgments against the Borrower that could reasonably be expected to have 

a Borrower Material Adverse Effect, either individually or in the aggregate; 

(C) Amendments:  except as otherwise agreed by the WIFIA 

Lender in writing, copies of fully executed amendments, modifications, 
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replacements or supplements to any Related Document to which the Borrower is a 

party within ten (10) days following execution thereof; provided that such notice 

can be accomplished through the posting of the relevant documents on EMMA 

under the WIFIA CUSIP Number; 

(D) Related Document Defaults:  any material breach or default 

or event of default on the part of the Borrower or any other party under any Related 

Document to which the Borrower is a party; provided that such notice can be 

accomplished through the posting of the relevant documents on EMMA under the 

WIFIA CUSIP Number;  

(E) 2 C.F.R. § 180.350 Notices:  any notification required 

pursuant to 2 C.F.R. § 180.350, whether attributable to a failure by the Borrower to 

disclose information previously required to have been disclosed or due to the 

Borrower or any of the Borrower’s principals meeting any of the criteria set forth 

in 2 C.F.R. § 180.335; 

(F) Issuance of Indebtedness:  copies of any final issuing 

instrument (together with any continuing disclosure documents, ordinances, official 

statement, certifications or cash flow projections in connection therewith), prepared 

in connection with the incurrence of any indebtedness; provided that such notice 

can be accomplished through the posting of the relevant documents on EMMA 

under the WIFIA CUSIP Number; 

(G) Postings on EMMA:  the posting of any document of the 

Borrower on EMMA in accordance with the requirements of any continuing 

disclosure agreement or similar document relating to annual financial information 

and operating data and the reporting of significant events; provided that such notice 

can be accomplished through the posting of the relevant document on EMMA under 

the WIFIA CUSIP Number; 

(H) SAM/DUNS:  any change in the Borrower’s SAM 

registration status (including any exclusions, expiration or inactive registration) or 

DUNS Number (including any expiration or change in effectiveness); provided that 

such notice can be accomplished through the posting of the relevant document on 

EMMA under the WIFIA CUSIP Number; and 

(I) Other Adverse Events:  the occurrence of any other event or 

condition that could reasonably be expected to result in a Material Adverse Effect. 

(ii) Within thirty (30) calendar days after the Borrower learns of the 

occurrence of an event specified in clause (i) above (other than sub-clauses (C) 

(Amendments), (F) (Issuance of Indebtedness) or (G) (Postings on EMMA)), the 

Borrower’s Authorized Representative shall provide a statement to the WIFIA Lender 

setting forth the actions the Borrower proposes to take with respect thereto; provided that 

the Borrower shall not be required to provide such information if and to the extent such 

information has been provided by the City.  The Borrower shall also provide the WIFIA 
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Lender with any further information reasonably requested by the WIFIA Lender from time 

to time concerning the matters described in clause (i) above. 

(c) Requested Information.  The Borrower shall, at any time while the WIFIA 

Loan remains outstanding, promptly deliver to the WIFIA Lender such additional information 

regarding the business, financial, legal or organizational affairs of the Borrower or the Authority 

Revenues as the WIFIA Lender may from time to time reasonably request. 

Section 20. Reporting Requirements of the City. 

(a) Updated Financial Model. 

(i) The City shall provide to the WIFIA Lender not later than one 

hundred eighty (180) days after the beginning of each City Fiscal Year, an updated Base 

Case Financial Model reflecting the then-current and projected conditions. 

(ii) The Updated Financial Model shall demonstrate to the satisfaction 

of the WIFIA Lender that the City has developed and identified adequate revenues to 

implement a plan for operating, maintaining and repairing the Project over its useful life, 

and shall include: (A) the City’s capital improvement plan, major maintenance plan, 

projected rates and charges, projected debt outstanding and annual debt service, projected 

Revenues and projected Operations and Maintenance Costs; (B) evidence of compliance 

with the Rate Covenant for the most recent City Fiscal Year and the projected Rate 

Covenant coverages through the Final Maturity Date; (C) a written narrative identifying 

any material changes to the underlying assumptions from the previous Updated Financial 

Model; and (D) a certificate signed by the City’s Authorized Representative, certifying that 

(1) the Updated Financial Model, including the assumptions and supporting 

documentation, as of its date, is accurate and reasonable to the best of the City’s knowledge 

and belief, (2) the annual projected Net Revenues will be sufficient to meet the Loan 

Amortization Schedule and to satisfy the Rate Covenant through the Final Maturity Date, 

and (3) the City is in compliance with its obligations in respect of the Rate Covenant 

pursuant to Section 17(a) (Affirmative Covenants of the City – Rate Covenant). 

(iii) The delivery of the Updated Financial Model to the WIFIA Lender 

shall constitute a representation and warranty by the City that the Updated Financial Model 

reflects the City’s reasonable expectations, using assumptions that the City believes to be 

reasonable, of the System’s expected operations, including capital costs, capital spending 

schedule, rates and revenues or charges (if applicable), Revenues, Operations and 

Maintenance Costs, major maintenance costs, financing structure and other scheduling, 

cost and financing elements required to be included in the Base Case Financial Model.  The 

Updated Financial Model shall independently model the Project (as well as the System) 

addressing each of the foregoing as it may apply to the Project. 

(b) Annual Financial Statements.  The City shall deliver to the WIFIA Lender, 

as soon as available, and within one hundred eighty (180) days after the end of each City Fiscal 

Year (provided that the failure of the City to furnish the documents required by this Section 20(b) 

within such one hundred eighty (180)-day period shall not constitute a Default or an Event of 
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Default hereunder so long as the City furnishes to the WIFIA Lender such documents within ninety 

(90) days after the end of such period, and provided further that the parties agree that delivering 

the documents required by this Section 20(b) within such additional ninety (90) day period shall 

not, in and of itself, constitute a default under this Agreement, an event of acceleration under this 

Agreement, the WIFIA Loan, or the WIFIA Note, a termination event under this Agreement, the 

WIFIA Loan, or the WIFIA Note, a modification of terms with respect to this Agreement, the 

WIFIA Loan, or the WIFIA Note, or other similar event under this Agreement, the WIFIA Loan, 

or the WIFIA Note reflecting financial difficulties): 

(i) a copy of the audited City Financial Statements as of the end of such 

City Fiscal Year, (A) setting forth in each case in comparative form the figures for the 

previous fiscal year, (B) certified without qualification or exception, or qualification as to 

the scope of the audit, by an independent public accounting firm selected by the City and 

(C) which shall be complete and correct in all material respects and shall be prepared in 

reasonable detail and in accordance with GAAP applied consistently throughout the 

periods reflected therein (except for changes approved or required by the independent 

public accountants certifying such statements and disclosed therein); and 

(ii) together with each delivery of such audited City Financial 

Statements, a certificate signed by the City’s Authorized Representative, stating whether 

or not, to the City’s knowledge, during the annual period covered by such City Financial 

Statements, there occurred any Default or Event of Default and, if any such Default or 

Event of Default shall have occurred during such period, the nature of such Default or 

Event of Default and the actions that the City has taken or intends to take in respect thereof. 

(c) Construction Reporting.   

(i) The WIFIA Lender shall have the right in its sole discretion to 

monitor (or direct its agents to monitor) the development of the Project, including 

environmental compliance, design, and construction of the Project.  The City shall be 

responsible for administering construction oversight of the Project in accordance with 

applicable federal, state and local governmental requirements.  The City agrees to 

cooperate in good faith with the WIFIA Lender in the conduct of such monitoring by 

promptly providing the WIFIA Lender with such Construction Contracts (together with 

any related contracts, side letters or other understandings) and such reports, documentation 

or other information as shall be requested by the WIFIA Lender or its agents, including 

any independent engineer reports, documentation or information.  During the period 

beginning from the first quarter following bid advertisement of the first Construction 

Contract for the Project, through and until Substantial Completion of the Project, the City 

shall furnish to the WIFIA Lender, on a quarterly basis, a report on the status of the Project, 

substantially in the form of Exhibit J (Form of Quarterly Report).  The report shall be 

executed by the City’s Authorized Representative and, for any quarter, shall be delivered 

to the WIFIA Lender within thirty (30) days of the following quarter (or if such day is not 

a Business Day, on the next following Business Day).  If the then-current projection for 

the Substantial Completion Date is a date later than the Projected Substantial Completion 

Date, the City shall provide in such report a description in reasonable detail to the 

reasonable satisfaction of the WIFIA Lender of the reasons for such projected delay, an 
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estimate of the impact of such delay on the capital and operating costs of the System (if 

any), and a certification of the City’s Authorized Representative that the new date could 

not reasonably be expected to result in a Material Adverse Effect. 

(ii) The City shall deliver to the WIFIA Lender, prior to bid 

advertisement for the Project (including each sub-project or component, if applicable), a 

copy of the final specifications relating to the development and construction of the Project 

(or such sub-project or component, as the case may be), demonstrating compliance with all 

applicable federal requirements, and including a summary of the scope of work thereunder. 

(d) Public Benefits Report.  The City shall deliver to the WIFIA Lender a 

report, in the form of Exhibit K (Form of Public Benefits Report) (the “Public Benefits Report”), 

(i) prior to the Effective Date, (ii) within ninety (90) days following the Substantial Completion 

Date and (iii) within ninety (90) days following the fifth (5th) anniversary of the Substantial 

Completion Date.  The City agrees that information described under this Section 20(d) may be 

made publicly available by the WIFIA Lender at its discretion. 

(e) Operations and Maintenance.  The WIFIA Lender shall have the right, in its 

sole discretion, to monitor (or direct its agents to monitor) the Project’s operations and, as the 

WIFIA Lender may request from time to time, to receive reporting on the operation and 

management of the Project, and copies of any contracts relating to the operation and maintenance 

of the Project.  The City agrees to cooperate in good faith with the WIFIA Lender in the conduct 

of such monitoring by promptly providing the WIFIA Lender with such reports, documentation, 

or other information requested by the WIFIA Lender.  The WIFIA Lender has the right, in its sole 

discretion, to retain such consultants or advisors, to carry out the provisions of this Section 20(e).  

On or prior to the Substantial Completion Date, the City shall deliver to the WIFIA Lender an 

operations and maintenance manual with respect to the Project, in form and substance reasonably 

acceptable to the WIFIA Lender. 

(f) Notices. 

(i) The City shall, within fifteen (15) days after it learns of the 

occurrence, give the WIFIA Lender notice of any of the following events or receipt of any 

of the following notices, as applicable, setting forth details of such event (provided that the 

City shall not be obligated to provide such notice to the WIFIA Lender if notice of such 

event has already been provided to the WIFIA Lender by the Borrower): 

(A) Substantial Completion:  the occurrence of Substantial 

Completion, such notice to be provided in the form set forth in Exhibit I (Form of 

Certificate of Substantial Completion); 

(B) Defaults; Events of Default:  any Default or Event of 

Default; 

(C) Litigation:  (1) the filing of any litigation, suit or action, or 

the commencement of any proceeding, against the City before any arbitrator, 

Governmental Authority, alternative dispute resolution body, or other neutral third-

party, or the receipt by the City in writing of any threat of litigation, suit, action, or 
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proceeding, or of any written claim against the City that, in each case, could 

reasonably be expected to have a City Material Adverse Effect, and any material 

changes in the status of such litigation, suit, action or claim, and (2) any judgments 

against the City that could reasonably be expected to have a City Material Adverse 

Effect, either individually or in the aggregate; 

(D) Delayed Governmental Approvals:  any failure to receive or 

delay in receiving any Governmental Approval or making any required filing, 

notice, recordation or other demonstration to or with a Governmental Authority, in 

each case to the extent such failure or delay will or could reasonably be expected 

to result in a delay to any major milestone date (including the Projected Substantial 

Completion Date) set forth in the Construction Schedule, together with a written 

explanation of the reasons for such failure or delay and the City’s plans to remedy 

or mitigate the effects of such failure or delay; 

(E) Environmental Notices:  any material notice of violation or 

material change in finding under any Environmental Law related to the Project or 

any material changes to the NEPA Determination; 

(F) Amendments:  except as otherwise agreed by the WIFIA 

Lender in writing, copies of fully executed amendments, modifications, 

replacements or supplements to any Related Document to which the City is a party 

within ten (10) days following execution thereof; provided that such notice can be 

accomplished through the posting of the relevant documents on EMMA under the 

WIFIA CUSIP Number; 

(G) Related Document Defaults:  any material breach or default 

or event of default on the part of the City or any other party under any Related 

Document to which the City is a party; provided that such notice can be 

accomplished through the posting of the relevant documents on EMMA under the 

WIFIA CUSIP Number; 

(H) Uncontrollable Force:  the occurrence of any Uncontrollable 

Force that could reasonably be expected to materially and adversely affect the 

Project; 

(I) Ratings Changes:  any change in the rating assigned to the 

WIFIA Loan or any other Obligations by any Nationally Recognized Rating 

Agency that has provided a public rating on the WIFIA Loan or such Obligations, 

and any notices, reports or other written materials (other than those that are 

ministerial in nature) received from any such rating agencies; provided that such 

notice can be accomplished through the posting of the relevant documents on 

EMMA under the WIFIA CUSIP Number; 

(J) 2 C.F.R. § 180.350 Notices:  any notification required 

pursuant to 2 C.F.R. § 180.350, whether attributable to a failure by the City to 

disclose information previously required to have been disclosed or due to the City 
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or any of the City’s principals meeting any of the criteria set forth in 2 C.F.R. § 

180.335; 

(K) Postings on EMMA:  the posting of any document of the 

City on EMMA in accordance with the requirements of any continuing disclosure 

agreement or similar document relating to annual financial information and 

operating data and the reporting of significant events; provided that such notice can 

be accomplished through the posting of the relevant document on EMMA under 

the WIFIA CUSIP Number; 

(L) SAM/DUNS:  any change in the City’s SAM registration 

status (including any exclusions, expiration or inactive registration) or DUNS 

Number (including any expiration or change in effectiveness); provided that such 

notice can be accomplished through the posting of the relevant document on 

EMMA under the WIFIA CUSIP Number; 

(M) Issuance of Obligations:  copies of any final issuing 

instrument (together with any continuing disclosure documents, ordinances, official 

statement, certifications or cash flow projections in connection therewith), prepared 

in connection with the incurrence of any Additional Obligations (including any 

Variable Interest Rate Obligations); provided that such notice can be accomplished 

through the posting of the relevant documents on EMMA under the WIFIA CUSIP 

Number; 

(N) Amendment to Debt Management Policy:  any material 

amendment or modification to the Debt Management Policy, along with a copy of 

such amendment or modification; and 

(O) Other Adverse Events:  the occurrence of any other event or 

condition, including any notice of breach from a contract counterparty or any holder 

of any Obligations, that could reasonably be expected to result in a Material 

Adverse Effect or have a material and adverse effect on the Project. 

(ii) Within thirty (30) calendar days after the City learns of the 

occurrence of an event specified in clause (i) above (other than sub-clauses (A) (Substantial 

Completion), (F) (Amendments), (I) (Ratings Changes) (in the case of a ratings upgrade), 

(K) (Postings on EMMA), (M) (Issuance of Obligations) or (N) (Amendment to Debt 

Management Policy)), the City’s Authorized Representative shall provide a statement to 

the WIFIA Lender setting forth the actions the City proposes to take with respect thereto.  

The City shall also provide the WIFIA Lender with any further information reasonably 

requested by the WIFIA Lender from time to time concerning the matters described in 

clause (i) above. 

(g) Requested Information.  The City shall, at any time while the WIFIA Loan 

remains outstanding, promptly deliver to the WIFIA Lender such additional information regarding 

the business, financial, legal or organizational affairs of the City or regarding the System 
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(including the Project), the WIFIA Debt Service Account or the Revenues as the WIFIA Lender 

may from time to time reasonably request. 

ARTICLE VI 

EVENTS OF DEFAULT 

Section 21. Events of Default and Remedies. 

(a) A “Borrower Event of Default” shall exist under this Agreement if any of 

the following occurs: 

(i) Borrower Payment Default.  The Borrower shall fail to (A) pay 

when due any part of the principal amount of or interest on the WIFIA Loan (including 

WIFIA Debt Service required to have been paid pursuant to the provisions of Section 8 

(Payment of Principal and Interest)) or (B) make any mandatory prepayment required 

pursuant to the provisions of Section 9 (Prepayment), in each case when and as the 

payment thereof shall be required under this Agreement or the WIFIA Note or on the Final 

Maturity Date (each such failure, a “Borrower Payment Default”). 

(ii) Borrower Covenant Default.  The Borrower shall fail to observe or 

perform any covenant, agreement or obligation of the Borrower under this Agreement, the 

WIFIA Note or any other WIFIA Loan Document to which the Borrower is a party (other 

than in the case of any Borrower Payment Default), and such failure shall not be cured 

within thirty (30) days after the earlier to occur of (A) receipt by the Borrower from the 

WIFIA Lender of written notice thereof or (B) the Borrower’s knowledge of such failure; 

provided that if such failure is capable of cure but cannot reasonably be cured within such 

thirty (30) day cure period, then no Borrower Event of Default shall be deemed to have 

occurred or be continuing under this Section 21(a)(ii), and such thirty (30) day cure period 

shall be extended by up to one hundred fifty (150) additional days, if and so long as (x) 

within such thirty (30) day cure period the Borrower shall commence actions reasonably 

designed to cure such failure and shall diligently pursue such actions until such failure is 

cured and (y) such failure is cured within one hundred eighty (180) days of the date 

specified in either (A) or (B) above, as applicable. 

(iii) Borrower Misrepresentation Default.  Any of the representations, 

warranties or certifications of the Borrower made in or delivered pursuant to any WIFIA 

Loan Document to which the Borrower is a party (or in any certificates delivered by the 

Borrower in connection with any WIFIA Loan Document to which the Borrower is a party) 

shall prove to have been false or misleading in any material respect when made or deemed 

made (or any representation and warranty or certification that is subject to a materiality 

qualifier shall prove to have been false or misleading in any respect); provided that no 

Borrower Event of Default shall be deemed to have occurred under this Section 21(a)(iii) if 

and so long as (A) such misrepresentation is not intentional, (B) such misrepresentation is 

not a misrepresentation in respect of Section 12(h) (Representations and Warranties of the 

Borrower – No Debarment), or Section 12(j) (Representations and Warranties of the 

Borrower – Compliance with Laws), (C) in the reasonable determination of the WIFIA 

Lender, such misrepresentation has not had, and would not reasonably be expected to result 
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in, a Borrower Material Adverse Effect, (D) in the reasonable determination of the WIFIA 

Lender, the underlying issue giving rise to the misrepresentation is capable of being cured 

and (E) the underlying issue giving rise to the misrepresentation is cured by the Borrower 

within thirty (30) days after the date on which the Borrower first became aware (or 

reasonably should have become aware) of such misrepresentation. 

(iv) Borrower Material Adverse Judgment.  Any final, non-appealable 

judgment related to the Authority Revenues shall be entered against the Borrower which 

has a Material Adverse Effect. 

(v) Occurrence of Borrower Bankruptcy Related Event.  A Bankruptcy 

Related Event shall occur with respect to the Borrower. 

(vi) Invalidity of WIFIA Loan Documents.  (A) Any WIFIA Loan 

Document to which the Borrower is a party ceases to be in full force and effect (other than 

as a result of the termination thereof in accordance with its terms) or becomes void, 

voidable, illegal or unenforceable, or the Borrower contests in any manner the validity or 

enforceability of any WIFIA Loan Document to which it is a party or denies it has any 

further liability under any WIFIA Loan Document to which it is a party, or purports to 

revoke, terminate or rescind any WIFIA Loan Document to which it is a party; (B) this 

Agreement ceases to grant a valid and binding security interest on any material portion of 

the Authority Revenues, other than as a result of actions or a failure to act by, and within 

the control of, the WIFIA Lender; or (C) any event occurs that results in the material 

impairment in the priority of (1) the Borrower’s security interest in the City Pledged 

Collateral or in the value of the City Pledged Collateral or (2) the WIFIA Lender’s security 

interest in the Borrower Assigned Rights or in the value of the Borrower Assigned Rights 

or the pledge and assignment to the WIFIA Lender of the Borrower’s rights thereto. 

(b) An “City Event of Default” shall exist under this Agreement if any of the 

following occurs: 

(i) City Payment Default.  (A) The City shall fail to pay when due any 

part of any WIFIA Installment Payment required to have been paid pursuant to the 

provisions of the WIFIA IPA or (B) the City, as agent of the Borrower pursuant to the 

WIFIA IPA, shall fail to make any mandatory prepayment required pursuant to the 

provisions of Section 9 (Prepayment) (each such failure, an “City Payment Default”). 

(ii) City Covenant Default.  The City shall fail to observe or perform 

any covenant, agreement or obligation of the City under this Agreement, the WIFIA IPA 

or any other WIFIA Loan Document to which the City is a party (other than in the case of 

any City Payment Default or any Development Default), and such failure shall not be cured 

within thirty (30) days after the earlier to occur of (A) receipt by the City from the WIFIA 

Lender of written notice thereof or (B) the City’s knowledge of such failure; provided that 

if such failure is capable of cure but cannot reasonably be cured within such thirty (30) day 

cure period, then no Event of Default shall be deemed to have occurred or be continuing 

under this Section 21(b)(ii), and such thirty (30) day cure period shall be extended by up 

to one hundred fifty (150) additional days, if and so long as (x) within such thirty (30) day 
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cure period the City shall commence actions reasonably designed to cure such failure and 

shall diligently pursue such actions until such failure is cured and (y) such failure is cured 

within one hundred eighty (180) days of the date specified in either (A) or (B) above, as 

applicable. 

(iii) City Misrepresentation Default.  Any of the representations, 

warranties or certifications of the City made in or delivered pursuant to any WIFIA Loan 

Document to which the City is a party (or in any certificates delivered by the City in 

connection with any WIFIA Loan Document to which the City is a party) shall prove to 

have been false or misleading in any material respect when made or deemed made (or any 

representation and warranty or certification that is subject to a materiality qualifier shall 

prove to have been false or misleading in any respect); provided that no City Event of 

Default shall be deemed to have occurred under this Section 21(b)(iii) if and so long as (A) 

such misrepresentation is not intentional, (B) such misrepresentation is not a 

misrepresentation in respect of Section 13(h) (Representations and Warranties of the City 

– No Debarment), or Section 13(j) (Representations and Warranties of the City – 

Compliance with Laws), (C) in the reasonable determination of the WIFIA Lender, such 

misrepresentation has not had, and would not reasonably be expected to result in, a City 

Material Adverse Effect, (D) in the reasonable determination of the WIFIA Lender, the 

underlying issue giving rise to the misrepresentation is capable of being cured and (E) the 

underlying issue giving rise to the misrepresentation is cured by the City within thirty (30) 

days after the date on which the City first became aware (or reasonably should have become 

aware) of such misrepresentation. 

(iv) Acceleration of Obligations.  Any acceleration shall occur of the 

maturity of any Obligation, or any such Obligation shall not be paid by the City in full upon 

the final maturity thereof. 

(v) Cross Default with Obligation Documents.  Any default shall occur 

in respect of the performance of any covenant, agreement or obligation of the City under 

any Obligation Document relating to any Parity Obligation (other than the WIFIA Loan 

Documents), and such default shall be continuing after the giving of any applicable notice 

and the expiration of any applicable grace period specified in such Obligation Document 

relating to any Parity Obligation with respect to such default, and the City shall have failed 

to cure such default or to obtain an effective written waiver thereof in accordance with the 

terms thereof. 

(vi) City Material Adverse Judgment.  Any final, non-appealable 

judgment related to the Revenues, the System or the Project shall be entered against the 

City which has a Material Adverse Effect. 

(vii) Occurrence of City Bankruptcy Related Event.  A Bankruptcy 

Related Event shall occur with respect to the City. 

(viii) Invalidity of WIFIA Loan Documents.  (A) Any WIFIA Loan 

Document to which the City is a party ceases to be in full force and effect (other than as a 

result of the termination thereof in accordance with its terms) or becomes void, voidable, 
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illegal or unenforceable, or the City contests in any manner the validity or enforceability 

of any WIFIA Loan Document to which it is a party or denies it has any further liability 

under any WIFIA Loan Document to which it is a party, or purports to revoke, terminate 

or rescind any WIFIA Loan Document to which it is a party; or (B) the WIFIA IPA ceases 

(other than as expressly permitted thereunder) to be effective or to grant a valid and binding 

security interest on any material portion of the City Pledged Collateral, and with the priority 

purported to be created thereby. 

(ix) Development Default.  A Development Default shall occur. 

(c) Upon (i) the occurrence of any Bankruptcy Related Event (other than any 

Bankruptcy Related Event under clause (b)(iii) of the definition thereof) or (ii) the acceleration of 

any amounts under the WIFIA IPA, all obligations of the WIFIA Lender hereunder with respect 

to the disbursement of any undisbursed amounts of the WIFIA Loan shall automatically be deemed 

terminated, and the Outstanding WIFIA Loan Balance, together with all interest accrued thereon 

and all fees, costs, expenses, indemnities and other amounts payable under this Agreement, the 

WIFIA Note or the other WIFIA Loan Documents, shall automatically become immediately due 

and payable, without presentment, demand, notice, declaration, protest or other requirements of 

any kind, all of which are hereby expressly waived. 

(d) Upon the occurrence of any Event of Default, the WIFIA Lender, by written 

notice to the Borrower and the City, may exercise any or all of the following remedies: 

(i) the WIFIA Lender may suspend or terminate all of its obligations 

hereunder with respect to the disbursement of any undisbursed amounts of the WIFIA 

Loan; 

(ii) the WIFIA Lender may apply the Default Rate provisions of 

Section 6 (Interest Rate);  

(iii) the WIFIA Lender may suspend or debar the Borrower or the City 

(or both) from further participation in any Government program administered by the 

WIFIA Lender and notify other departments and agencies of such default; 

(iv) the WIFIA Lender shall be entitled and empowered to institute any 

actions or proceedings at law or in equity against the Borrower for the collection of any 

sums due from the Borrower and unpaid hereunder or under the WIFIA Note or the other 

WIFIA Loan Documents, and may prosecute any such judgment or final decree against the 

Borrower and collect in the manner provided by law out of the property of the Borrower 

the moneys adjudged or decreed to be payable, and the WIFIA Lender shall have all of the 

rights and remedies of a creditor and may take such other actions at law or in equity as may 

appear necessary or desirable to collect all amounts payable by the Borrower under this 

Agreement, the WIFIA Note or the other WIFIA Loan Documents then due and thereafter 

to become due, or to enforce performance and observance of any obligation, agreement or 

covenant of the Borrower under this Agreement, the WIFIA Note or the other WIFIA Loan 

Documents, including directing the Borrower to exercise any rights or remedies under the 
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WIFIA IPA pursuant to Article VIII (Events of Default and Remedies of the Authority) 

thereto; 

(v) the WIFIA Lender shall be entitled and empowered to institute any 

actions or proceedings at law or in equity against the City for the collection of any sums 

due from the City and unpaid hereunder or under the WIFIA IPA, and may prosecute any 

such judgment or final decree against the City and collect in the manner provided by law 

out of the property of the City the moneys adjudged or decreed to be payable, and the 

WIFIA Lender shall have all of the rights and remedies of a creditor and may take such 

other actions at law or in equity as may appear necessary or desirable to collect all amounts 

payable by the City under this Agreement or the WIFIA IPA then due and thereafter to 

become due, or to enforce performance and observance of any obligation, agreement or 

covenant of the City under this Agreement or the WIFIA IPA; and 

(vi) the WIFIA Lender may declare the unpaid principal amount of the 

WIFIA Note to be, and the same shall thereupon forthwith become, immediately due and 

payable, together with the interest accrued thereon and all fees, costs, expenses, 

indemnities and other amounts payable under this Agreement, the WIFIA Note and the 

other WIFIA Loan Documents, all without presentment, demand, notice, protest or other 

requirements of any kind, all of which are hereby expressly waived. 

(e) Notwithstanding anything to the contrary set forth in any WIFIA Loan 

Document, the Borrower shall not have the right to (i) accelerate the WIFIA Installment Payments 

or (ii) exercise any other rights or remedies under the WIFIA IPA following the occurrence of an 

“Event of Default” under and as defined in the WIFIA IPA without the prior written direction of 

the WIFIA Lender. 

(f) No action taken pursuant to this Section 21 shall relieve either the Borrower 

or the City from its obligations pursuant to this Agreement, the WIFIA Note or the other WIFIA 

Loan Documents, all of which shall survive any such action. 

ARTICLE VII 

MISCELLANEOUS 

Section 22. Disclaimer of Warranty.  The WIFIA Lender makes no warranty or 

representation, either express or implied, as to the value, design, condition, merchantability or 

fitness for a particular purpose or fitness for use of the Project or any portion thereof or any other 

warranty with respect thereto.  In no event shall the WIFIA Lender be liable for any incidental, 

indirect, special or consequential damages incidental to or arising out of this Agreement or the 

System (including the Project) or the existence, furnishing, functioning or use of the Project or any 

item or products or services provided for in this Agreement. 

Section 23. No Personal Recourse.  No official, employee or agent of the WIFIA Lender 

or either the Borrower or the City or any Person executing this Agreement or any of the other 

WIFIA Loan Documents shall be personally liable on this Agreement or such other WIFIA Loan 

Documents by reason of the issuance, delivery or execution hereof or thereof. 
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Section 24. No Third Party Rights.  The parties hereby agree that this Agreement creates 

no third party rights against the Borrower, the City, the Government, or the WIFIA Lender, solely 

by virtue of the WIFIA Loan, and the Borrower and the City each agree to indemnify on a joint 

and several basis and hold the WIFIA Lender, the Servicer (if any), the Administrator, and the 

Government harmless, to the extent permitted by law and in accordance with Section 37 

(Indemnification), from any lawsuit or claim arising in law or equity solely by reason of the WIFIA 

Loan, and that no third party creditor of either the Borrower or the City shall have any right against 

the WIFIA Lender with respect to the WIFIA Loan made pursuant to this Agreement. 

Section 25. Borrower’s Authorized Representative.  The Borrower shall at all times 

have appointed a Borrower’s Authorized Representative by designating such Person or Persons 

from time to time to act on the Borrower’s behalf pursuant to a written certificate furnished to the 

WIFIA Lender and the Servicer, if any, containing the specimen signature or signatures of such 

Person or Persons and signed by the Borrower. 

Section 26. City’s Authorized Representative.  The City shall at all times have 

appointed a City’s Authorized Representative by designating such Person or Persons from time to 

time to act on the City’s behalf pursuant to a written certificate furnished to the WIFIA Lender and 

the Servicer, if any, containing the specimen signature or signatures of such Person or Persons and 

signed by the City. 

Section 27. WIFIA Lender’s Authorized Representative.  The WIFIA Lender hereby 

appoints the Director of the WIFIA Program, whose notice details are set forth below in Section 36 

(Notices), to serve as the WIFIA Lender’s Authorized Representative under this Agreement until 

such time as a successor or successors shall have been appointed.  Thereafter, the successor in 

office shall serve as the WIFIA Lender’s Authorized Representative.  The WIFIA Lender shall 

provide notice to the Borrower and the City within a reasonable time period following the 

succession. 

Section 28. Servicer.  The WIFIA Lender may from time to time designate another 

entity or entities to perform, or assist the WIFIA Lender in performing, the duties of the Servicer 

or specified duties of the WIFIA Lender under this Agreement and the WIFIA Note.  The WIFIA 

Lender shall give the Borrower and the City written notice of the appointment of any successor or 

additional Servicer and shall enumerate the duties or any change in duties to be performed by any 

Servicer.  Any references in this Agreement to the WIFIA Lender shall be deemed to be a reference 

to the Servicer with respect to any duties which the WIFIA Lender shall have delegated to such 

Servicer.  The WIFIA Lender may at any time assume the duties of any Servicer under this 

Agreement and the WIFIA Note.  The Borrower and the City shall cooperate and respond to any 

reasonable request of the Servicer for information, documentation or other items reasonably 

necessary for the performance by the Servicer of its duties hereunder. 

Section 29. Amendments and Waivers.  No amendment, modification, termination, or 

waiver of any provision of this Agreement or the WIFIA Note shall in any event be effective 

without the prior written consent of each of the parties hereto. 
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Section 30. Governing Law.  This Agreement shall be governed by the federal laws of 

the United States of America if and to the extent such federal laws are applicable and the internal 

laws of the State, if and to the extent such federal laws are not applicable. 

Section 31. Severability.  In case any provision in or obligation under this Agreement 

shall be invalid, illegal, or unenforceable in any jurisdiction, the validity, legality and 

enforceability of the remaining provisions or obligations, or of such provision or obligation in any 

other jurisdiction, shall not in any way be affected or impaired thereby. 

Section 32. Successors and Assigns.  This Agreement shall be binding upon the parties 

hereto and their respective permitted successors and assigns and shall inure to the benefit of the 

parties hereto and their permitted successors and assigns.  Neither the rights nor obligations of the 

Borrower hereunder or under the WIFIA Note nor any interest herein or therein may be assigned 

or delegated by the Borrower without the prior written consent of the WIFIA Lender.  Neither the 

rights nor obligations of the City hereunder nor any interest herein may be assigned or delegated 

by the City without the prior written consent of the WIFIA Lender. 

Section 33. Remedies Not Exclusive.  No remedy conferred herein or in the WIFIA 

Note or reserved to the WIFIA Lender is intended to be exclusive of any other available remedy 

or remedies, but each and every such remedy shall be cumulative and shall be in addition to every 

other remedy given hereunder or under the WIFIA Note or now or hereafter existing at law or in 

equity or by statute. 

Section 34. Delay or Omission Not Waiver.  No delay or omission of the WIFIA Lender 

to exercise any right or remedy provided hereunder or under the WIFIA Note upon a default of 

either the Borrower or the City (except a delay or omission pursuant to a written waiver) shall 

impair any such right or remedy or constitute a waiver of any such default or acquiescence therein.  

Every right and remedy given by this Agreement or the WIFIA Note or by law to the WIFIA 

Lender may be exercised from time to time, and as often as may be deemed expedient by the 

WIFIA Lender. 

Section 35. Counterparts.  This Agreement and any amendments, waivers, consents or 

supplements hereto or in connection herewith may be executed in any number of counterparts and 

by the different parties hereto in separate counterparts, each of which when so executed and 

delivered shall be deemed an original, but all such counterparts together shall constitute one and 

the same instrument; signature pages may be detached from multiple separate counterparts and 

attached to a single counterpart so that all signature pages are physically attached to the same 

document.  Electronic delivery of an executed counterpart of a signature page of this Agreement 

or of any document or instrument delivered in connection herewith in accordance with Section 36 

(Notices) shall be effective as delivery of an original executed counterpart of this Agreement or 

such other document or instrument, as applicable. 

Section 36. Notices.  Notices hereunder shall be (a) in writing, (b) effective as provided 

below and (c) given by (i) nationally recognized courier service, (ii) hand delivery, or (iii) email, 

in each case to: 

If to WIFIA Lender: Environmental Protection Agency 
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WJC-W 6201A 

1200 Pennsylvania Avenue NW 

Washington, D.C. 20460 

Attention:  WIFIA Director 

Email:  WIFIA_Portfolio@epa.gov 

 

If to Borrower:6 Escondido Joint Powers Financing Authority 

201 North Broadway 

Escondido, California 92025 

Attention:  [●] 

Email:  [●] 

 

If to City: 

 

City of Escondido 

201 North Broadway 

Escondido, California 92025 

Attention:  [●]  

Email:  [●] 

 

Unless otherwise instructed by the WIFIA Lender’s Authorized Representative, all notices to the 

WIFIA Lender should be made by email to the email address noted above for the WIFIA Lender.  

Notices required to be provided herein shall be provided to such different addresses or to such 

further parties as may be designated from time to time by the Borrower’s Authorized 

Representative, with respect to notices to the Borrower, or by the City’s Authorized 

Representative, with respect to notices to the City, or by the WIFIA Lender’s Authorized 

Representative, with respect to notices to the WIFIA Lender or the Servicer.  Each such notice, 

request or communication shall be effective (x) if delivered by hand or by nationally recognized 

courier service, when delivered at the address specified in this Section 36 (or in accordance with 

the latest unrevoked written direction from the receiving party) and (y) if given by email, when 

such email is delivered to the address specified in this Section 36 (or in accordance with the latest 

unrevoked written direction from the receiving party); provided that notices received on a day that 

is not a Business Day or after 5:00 p.m. Eastern Time on a Business Day will be deemed to be 

effective on the next Business Day.  Notwithstanding the foregoing, nothing in this Section 36 

obligates the City to pay principal of or interest on the WIFIA Loan or the WIFIA Note. 

Section 37. Indemnification.  The Borrower and the City shall, to the extent permitted 

by law, indemnify on a joint and several basis the WIFIA Lender and any official, employee, agent, 

advisor or representative of the WIFIA Lender (each such Person being herein referred to as an 

“Indemnitee”) against, and hold each Indemnitee harmless from, any and all losses, claims, 

damages, liabilities, fines, penalties, costs and expenses (including the fees, charges and 

disbursements of any counsel for any Indemnitee and the costs of environmental remediation), 

whether known, unknown, contingent or otherwise, incurred by or asserted against any Indemnitee 

arising out of, in connection with, or as a result of (a) the execution, delivery and performance of 

this Agreement or any of the other Related Documents, (b) the WIFIA Loan or the use of the 

proceeds thereof, or (c) the violation of any law, rule, regulation, order, decree, judgment or 

administrative decision relating to the environment, the preservation or reclamation of natural 

6  Note to City:  Please provide remaining notice information for the Borrower and the City. 
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resources, the management, release or threatened release of any hazardous material or to health 

and safety matters; in each case arising out of or in direct relation to the Project; provided that such 

indemnity shall not, as to any Indemnitee, be available to the extent that such losses, claims, 

damages, liabilities, fines, penalties, costs or related expenses are determined by a court of 

competent jurisdiction by final and nonappealable judgment to have resulted from the gross 

negligence or willful misconduct of such Indemnitee.  In case any action or proceeding is brought 

against an Indemnitee by reason of any claim with respect to which such Indemnitee is entitled to 

indemnification hereunder, the Borrower and the City shall each be entitled, at its expense, to 

participate in the defense thereof; provided that such Indemnitee has the right to retain its own 

counsel, at the expense of the Borrower or the City, as applicable, and such participation by the 

Borrower and/or the City in the defense thereof shall not release the Borrower or the City of any 

liability that it may have to such Indemnitee.  Any Indemnitee against whom any indemnity claim 

contemplated in this Section 37 is made shall be entitled, after consultation with the Borrower and 

the City and upon consultation with legal counsel wherein such Indemnitee is advised that such 

indemnity claim is meritorious, to compromise or settle any such indemnity claim.  Any such 

compromise or settlement shall be binding upon the Borrower and the City for purposes of this 

Section 37.  Nothing herein shall be construed as a waiver of any legal immunity that may be 

available to any Indemnitee.  To the extent permitted by applicable law, none of the Borrower, the 

City, or the WIFIA Lender shall assert, and the Borrower, the City, and the WIFIA Lender each 

hereby waives, any claim against any Indemnitee, the Borrower, or the City, respectively, on any 

theory of liability, for special, indirect, consequential or punitive damages (as opposed to direct or 

actual damages) arising out of, in connection with, or as a result of, this Agreement, any of the 

other Related Documents, the other transactions contemplated hereby and thereby, the WIFIA 

Loan or the use of the proceeds thereof, provided that nothing in this sentence shall limit the 

Borrower’s or the City’s indemnity obligations to the extent such damages are included in any 

third party claim in connection with which an Indemnitee is entitled to indemnification hereunder.  

All amounts due to any Indemnitee under this Section 37 shall be payable promptly upon demand 

therefor.  The obligations of the Borrower and the City under this Section 37 shall survive the 

payment or prepayment in full of the WIFIA Note pursuant to Section 8 (Payment of Principal 

and Interest) or Section 9 (Prepayment), the enforcement of any provision of this Agreement or 

the other Related Documents, any amendments, waivers (other than amendments or waivers in 

writing with respect to this Section 37) or consents in respect hereof or thereof, any Event of 

Default, and any workout, restructuring or similar arrangement of the obligations of the Borrower 

or the City hereunder or thereunder. 

Section 38. Sale of WIFIA Loan.  The WIFIA Lender shall not sell the WIFIA Loan at 

any time prior to the Substantial Completion Date.  After such date, the WIFIA Lender may sell 

the WIFIA Loan to another entity or reoffer the WIFIA Loan into the capital markets only in 

accordance with the provisions of this Section 38.  Such sale or reoffering shall be on such terms 

as the WIFIA Lender shall deem advisable.  However, in making such sale or reoffering the WIFIA 

Lender shall not change the terms and conditions of the WIFIA Loan without the prior written 

consent of the Borrower and the City in accordance with Section 29 (Amendments and Waivers).  

The WIFIA Lender shall provide, at least sixty (60) days prior to any sale or reoffering of the 

WIFIA Loan, written notice to the Borrower and the City of the WIFIA Lender’s intention to 

consummate such a sale or reoffering; provided that no such notice shall be required during the 

continuation of any Event of Default.  The provision of any notice pursuant to this Section 38 shall 

neither (x) obligate the WIFIA Lender to sell nor (y) provide either of the Borrower or the City 
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with any rights or remedies in the event the WIFIA Lender, for any reason, does not sell the WIFIA 

Loan.  Neither the Borrower nor the City shall have any obligation to provide any disclosure, 

representation, warranty, estoppel, certificate, consent, agreement, approval, or other assistance to 

the WIFIA Lender or any proposed purchaser or assignee of the WIFIA Loan in connection with 

any proposed sale or assignment of the WIFIA Loan. 

Section 39. Effectiveness.  This Agreement shall be effective on the Effective Date. 

Section 40. Termination.  This Agreement shall terminate upon the irrevocable payment 

in full in immediately available funds by the Borrower of the Outstanding WIFIA Loan Balance, 

together with all accrued interest, fees and expenses with respect thereto; provided that the 

indemnification requirements of Section 37 (Indemnification), the reporting and record keeping 

requirements of Section 15(l) (Affirmative Covenants of the Borrower – Access; Records) and 

Section 17(p) (Affirmative Covenants of the City – Access; Records), and the payment 

requirements of Section 10 (Fees and Expenses) shall survive the termination of this Agreement 

as provided in such sections. 

Section 41. Integration.  This Agreement, together with the other WIFIA Loan 

Documents, constitutes the entire contract between the parties relating to the subject matter hereof 

and supersedes any and all previous agreements and understandings, oral or written, relating to the 

subject matter hereof. 

[The remainder of this page intentionally left blank; signature pages immediately follow.] 

 

Attachment "A" 

Page 124 of 172

Resolution No. 2024-15 

Exhibit "A" 

Page 132 of 184

211

Item8.



IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly 

executed and delivered by their respective officers thereunto duly authorized as of the date first 

written above. 

ESCONDIDO JOINT POWERS FINANCING 

AUTHORITY, by its authorized representative 

By: ______________________________ 

Name:   

Title: 
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CITY OF ESCONDIDO,  

by its authorized representative 

By: ______________________________ 

Name:   

Title: 
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UNITED STATES ENVIRONMENTAL 

PROTECTION AGENCY, acting by and through 

the Administrator of the Environmental Protection 

Agency 

 

By: ______________________________ 

Name:  Michael S. Regan  

Title:   Administrator 
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SCHEDULE I 

PROJECT BUDGET7 

SOURCES OF FUNDS AMOUNT ($ USD) PERCENTAGE (%) 

WIFIA Loan  $65,147,348 [49.00]% 

Cash $30,759,161 31.27% 

Previously Incurred Costs $4,512,400 4.59% 

CA Prop 1E Grant $14,900,000 15.15% 

Total Sources of Funds $[$115,318,909]  100.0% 

 

USES OF FUNDS AMOUNT ($ USD) PERCENTAGE (%) 

Construction $78,525,881 79.82% 

Design $6,165,903 6.27% 

Contingency $13,383,825 13.60% 

Financing Costs $300,000 0.30% 

Total Uses of Funds $98,375,609 100.0% 

Total Eligible Project Costs $98,375,609 100.0% 

Total Project Costs $98,375,609 100.0% 

 

7 Note to Draft: Sources of Funds table to be updated. 
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SCHEDULE II 

CONSTRUCTION SCHEDULE 

 

Planning Design Construction 

Projected 

Substantial 

Completion 

9/10/2012 – 6/8/2014 3/31/2014 – 5/10/2021 2/8/2022 – 9/25/2024 1/31/2025 
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SCHEDULE III 

EXISTING INDEBTEDNESS 

A. Parity Obligations 

 Agreement/Series Outstanding Principal 

1. Funding Agreement (Project No. 3710006-004; Contract 

No. SRF00CX112), dated November 18, 2002, between 

the City and the State of California Department of Water 

Resources, as amended 

$315,311.69 

2. Funding Agreement (Alexander Area Phase II) (Project 

No. 3710006-004; Agreement No. AR09FP27), dated 

October 15, 2009, between the City and the State of 

California Department of Public Health 

$1,519,087.98 

3. Installment Sale Agreement, dated June 1, 2019, between 

the City and the California Infrastructure and Economic 

Development Bank 

$14,326,608.26 

4. Installment Purchase Agreement, dated November 1, 

2019, between the City and the Borrower 

$47,615,000 

5. Installment Sale Agreement, dated September 1, 2021, 

between the City and the California Infrastructure and 

Economic Development Bank 

$25,000,000 

 

B. Subordinate Obligations 

 Agreement/Series Outstanding Principal 

1. N/A  

 

C. Other Obligations of the City 

 Agreement/Series Outstanding Principal 

1. N/A  

 

D. Indebtedness of the Borrower 

 Agreement/Series Outstanding Principal 

1. Water System Revenue Refunding Bonds, Series 2019A $19,195,000 

2. Water System Revenue Refunding, Bonds, Series 2019B 

(Taxable) 

$28,420,000 
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SCHEDULE 13(m) 

 

EXISTING CONSTRUCTION CONTRACTS8 

Contract Name Effective Date Construction 

Contractor 

Amount Description 

     

     

     

 

 

 

 

8  Note to City:  Please provide this schedule. 

Attachment "A" 

Page 131 of 172

Resolution No. 2024-15 

Exhibit "A" 

Page 139 of 184

218

Item8.



EXHIBIT A 

 

FORM OF WIFIA NOTE 

 

ESCONDIDO JOINT POWERS FINANCING AUTHORITY 

 

LAKE WOHLFORD DAM REPLACEMENT PROJECT 

 

(WIFIA – N20149CA) 

WIFIA NOTE 

Maximum Principal Amount:  $65,147,348 (Sixty Five Million, One Hundred Forty-Seven 

Thousand, Three Hundred Forty-Eight Dollars) 

Effective Date:  [●] 

Interest Rate Per Annum:  [●]% 

Due:  July 1, 2055 

ESCONDIDO JOINT POWERS FINANCING AUTHORITY, a joint exercise of 

powers agency duly organized and existing under and by virtue of the laws of the State of 

California (the “Borrower”), for value received, hereby promises to pay to the order of the 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, acting by and through 

the Administrator of the United States Environmental Protection Agency, or its assigns (the 

“WIFIA Lender”), the lesser of (x) the Maximum Principal Amount set forth above and (y) the 

aggregate unpaid principal amount of all disbursements (the “Disbursements”) made by the 

WIFIA Lender (such lesser amount being hereinafter referred to as the “Outstanding Principal 

Sum”), together with accrued and unpaid interest (including, if applicable, interest at the Default 

Rate, as defined in the WIFIA Loan Agreement (as defined below)) on the Outstanding Principal 

Sum and all fees, costs and other amounts payable in connection therewith, all as more fully 

described in the WIFIA Loan Agreement.  The principal hereof shall be payable in the manner and 

at the place provided in the WIFIA Loan Agreement in accordance with Exhibit F (WIFIA Debt 

Service) to the WIFIA Loan Agreement, as revised from time to time in accordance with the 

WIFIA Loan Agreement, until paid in full (which Exhibit F, as modified from time to time in 

accordance with the terms of the WIFIA Loan Agreement, is incorporated in and is a part of this 

WIFIA Note).  The WIFIA Lender is hereby authorized to modify the Loan Amortization Schedule 

included in Exhibit F to the WIFIA Loan Agreement from time to time in accordance with the 

terms of the WIFIA Loan Agreement to reflect the amount of each disbursement made thereunder 

and the date and amount of principal or interest paid by the Borrower thereunder.  Absent manifest 

error, the WIFIA Lender’s determination of such matters as set forth on Exhibit F to the WIFIA 

Loan Agreement shall be conclusive evidence thereof; provided that neither the failure to make 

any such recordation nor any error in such recordation shall affect in any manner the Borrower’s 

obligations hereunder or under any other WIFIA Loan Document. 

Payments hereon are to be made in accordance with Section 8(e) (Payment of Principal 

and Interest – Manner of Payment) and Section 36 (Notices) of the WIFIA Loan Agreement as the 
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same become due.  Principal of and interest on this WIFIA Note shall be paid in funds available 

on or before the due date and in any lawful coin or currency of the United States of America that 

at the date of payment is legal tender for the payment of public and private debts. 

This WIFIA Note has been executed under and pursuant to that certain WIFIA Loan 

Agreement, dated as of the date hereof, among the WIFIA Lender, the Borrower and the City (the 

“WIFIA Loan Agreement”) and is issued to evidence the obligation of the Borrower under the 

WIFIA Loan Agreement to repay the loan made by the WIFIA Lender and any other payments of 

any kind required to be paid by the Borrower under the WIFIA Loan Agreement or the other 

WIFIA Loan Documents referred to therein.  Reference is made to the WIFIA Loan Agreement 

for all details relating to the Borrower’s obligations hereunder.  All capitalized terms used in this 

WIFIA Note and not defined herein shall have the meanings set forth in the WIFIA Loan 

Agreement. 

This WIFIA Note may be prepaid at the option of the Borrower in whole or in part (and, if 

in part, the principal installments and amounts thereof to be prepaid are to be determined in 

accordance with the WIFIA Loan Agreement; provided such prepayments shall be in principal 

amounts of at least $1,000,000 or any integral multiple of $1 in excess thereof), from time to time, 

but not more than annually, without penalty or premium, by paying to the WIFIA Lender all or 

part of the principal amount of the WIFIA Note in accordance with the WIFIA Loan Agreement. 

This WIFIA Note shall be subject to mandatory prepayment on the terms and conditions 

set forth in the WIFIA Loan Agreement. 

Payment of the obligations of the Borrower under this WIFIA Note is secured pursuant to 

the WIFIA Loan Agreement. 

This WIFIA Note is a limited obligation of the Borrower, payable solely from the Authority 

Revenues, and does not constitute a debt of the members of the Borrower, the State or any of its 

political subdivisions (including the City), except the Borrower.  Notwithstanding anything to the 

contrary set forth in this WIFIA Note, the City is not a borrower with respect to this WIFIA Note 

and the City has no obligation to make any payment or provision for payment of this WIFIA Note.  

This WIFIA Note does not constitute a contract between the City and the WIFIA Lender by which 

the City has incurred an indebtedness.   

Any delay on the part of the WIFIA Lender in exercising any right hereunder shall not 

operate as a waiver of any such right, and any waiver granted with respect to one default shall not 

operate as a waiver in the event of any subsequent default. 

All acts, conditions and things required by the Constitution and laws of the State to happen, 

exist, and be performed precedent to and in the issuance of this WIFIA Note have happened, exist 

and have been performed as so required.  This WIFIA Note is issued with the intent that the federal 

laws of the United States of America shall govern its construction to the extent such federal laws 

are applicable and the internal laws of the State shall govern its construction to the extent such 

federal laws are not applicable. 
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IN WITNESS WHEREOF, ESCONDIDO JOINT POWERS FINANCING AUTHORITY 

has caused this WIFIA Note to be executed in its name and its seal to be affixed hereto and attested 

by its duly authorized officer, all as of the Effective Date set forth above. 

(SEAL)  

 

ESCONDIDO JOINT POWERS 

FINANCING AUTHORITY, 

by its authorized representative 

 

 

By ______________________________ 

Name:____________________________ 

Title:_____________________________ 

 

ATTEST: 

 

 

 

 

_________________________ 

Secretary 
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EXHIBIT B 

ANTICIPATED WIFIA LOAN DISBURSEMENT SCHEDULE9 

Federal Fiscal Year Amount 

2022 $[1,723,800] 

2023 $[18,390,467] 

2024 $[18,390,467] 

2025 $[9,699,314] 

Total $65,147,348 

 

9 Note to Draft: To be updated. 
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EXHIBIT C 

 

FORM OF NON-DEBARMENT CERTIFICATE 

The undersigned, on behalf of [ESCONDIDO JOINT POWERS FINANCING 

AUTHORITY (the “Borrower”)] [CITY OF ESCONDIDO (the “City”)], hereby certifies that the 

[Borrower] [City] has fully complied with its verification obligations under 2 C.F.R. § 180.320 

and hereby further confirms, based on such verification, that, to its knowledge, the [Borrower] 

[City] and each of the [Borrower’s] [City’s] principals (as defined in 2 C.F.R. § 180.995 and 

supplemented by 2 C.F.R. 1532.995): 

(a) Are not presently debarred, suspended, proposed for debarment, declared 

ineligible, or voluntarily excluded by any federal department or agency; 

(b) Have not within a three (3) year period preceding the Effective Date been convicted 

of or had a civil judgment rendered against them for commission of fraud or a criminal offense in 

connection with obtaining, attempting to obtain, or performing a public (federal, state or local) 

transaction or contract under a public transaction; violation of federal or state antitrust statutes or 

commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, 

making false statements, or receiving stolen property; 

(c) Are not presently indicted for or otherwise criminally or civilly charged by a 

governmental entity (federal, state or local) with commission of any of the offenses enumerated in 

paragraph (b) of this certification; and 

(d) Have not within a three (3) year period preceding the Effective Date had one or 

more public transactions (federal, state or local) terminated for cause or default. 

Capitalized terms used in this certificate and not defined shall have the respective meanings 

ascribed to such terms in the WIFIA Loan Agreement, dated as of [●] (the “WIFIA Loan 

Agreement”), by and among the [Borrower] [City], [City of Escondido] [Escondido Joint Powers 

Financing Authority] and the United States Environmental Protection Agency, acting by and 

through the Administrator of the Environmental Protection Agency. 

Dated:  [●] 

[ESCONDIDO JOINT POWERS FINANCING 

AUTHORITY] [CITY OF ESCONDIDO], by its 

authorized representative 

 

By:  ____________________________________ 

Name: 

Title: 
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EXHIBIT D 

 

REQUISITION PROCEDURES 

This Exhibit D sets out the procedures which the Borrower and the City agree to follow in 

submitting Requisitions for the disbursement of WIFIA Loan proceeds in respect of the Eligible 

Project Costs incurred in connection with the Project.  Section 1 sets out the manner in which 

Requisitions are to be submitted and reviewed.  Sections 2 through 4 set out the circumstances in 

which the WIFIA Lender may reject or correct Requisitions submitted by the City, as agent of the 

Borrower pursuant to the WIFIA IPA, or withhold a disbursement.  The Borrower and the City 

expressly agree to the terms hereof, and further agree that (i) the rights of the WIFIA Lender 

contained herein are in addition to (and not in lieu of) any other rights or remedies available to the 

WIFIA Lender under the WIFIA Loan Agreement, and (ii) nothing contained herein shall be 

construed to limit the rights of the WIFIA Lender to take actions including administrative 

enforcement action and actions for breach of contract against the Borrower or the City if it fails to 

carry out its obligations under the WIFIA Loan Agreement during the term thereof. 

Section 1 General Requirements.  All requests by the City, as agent of the Borrower 

pursuant to the WIFIA IPA, for the disbursement of WIFIA Loan proceeds shall be made by 

electronic mail or overnight delivery service by submission to the WIFIA Lender, in accordance 

with Section 36 (Notices) of the WIFIA Loan Agreement, of a Requisition, in form and substance 

satisfactory to the WIFIA Lender and completed and executed by the City’s Authorized 

Representative.  The form of Requisition is attached as Appendix One (Form of Requisition) to 

this Exhibit D.  Any disbursement request shall be accompanied by a certificate completed and 

executed by the Borrower’s Authorized Representative in the form of Appendix Two (Form of 

Borrower Disbursement Certificate) to this Exhibit D. 

Supporting documentation should be submitted with the Requisition.  If the City, as agent 

of the Borrower pursuant to the WIFIA IPA, anticipates that it will draw down all or a portion of 

the proceeds of the WIFIA Loan to reimburse the Borrower or the City for Eligible Project Costs 

paid by or on behalf of the Borrower or the City prior to such disbursement of WIFIA Loan 

proceeds, whether paid from funds of the Borrower or the City or from proceeds of Obligations 

issued by the City, including for the purpose of paying or redeeming such Obligations, the City, 

as agent of the Borrower pursuant to the WIFIA IPA, shall deliver appropriate documentation, 

including invoices and records, evidencing such incurred or paid Eligible Project Costs (the 

“Eligible Project Costs Documentation”).  The Eligible Project Costs Documentation must 

provide sufficient detail to enable the WIFIA Lender to verify that such costs are Eligible Project 

Costs paid by the Borrower or the City, as agent of the Borrower pursuant to the WIFIA IPA, in 

connection with the reimbursement of such Eligible Project Costs.  The WIFIA Lender shall 

review the Eligible Project Costs Documentation for compliance with WIFIA disbursement 

requirements, and any amounts approved by the WIFIA Lender as Eligible Project Costs will be 

disbursed at such time as the City, as agent of the Borrower pursuant to the WIFIA IPA, submits 

a Requisition in respect of such approved amounts. 

The WIFIA Lender agrees to promptly send to the Borrower and the City in accordance 

with Section 36 (Notices) of the WIFIA Loan Agreement, an acknowledgement of receipt of each 

Requisition in the form attached as Appendix Three ([Approval/Disapproval] of the WIFIA 
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Lender) to this Exhibit D setting forth the date of receipt by the WIFIA Lender of such Requisition 

and setting forth the Business Day on which disbursement will be made absent denial by the 

WIFIA Lender.  All disbursement requests must be received by the WIFIA Lender at or before 

5:00 P.M. (EST) on the first (1st) Business Day of a calendar month in order to obtain disbursement 

by the fifteenth (15th) day of such calendar month or, if either such day is not a Business Day, the 

next succeeding Business Day.  If a Requisition is approved by the WIFIA Lender, the WIFIA 

Lender will notify the Borrower of such approval and of the amount so approved. 

Section 2. Rejection.  A Requisition may be rejected in whole or in part by the WIFIA 

Lender if it is:  (a) submitted without signature; (b) submitted under signature of a Person other 

than the City’s Authorized Representative; (c) submitted after prior disbursement of all proceeds 

of the WIFIA Loan; (d) submitted without adequate Eligible Project Costs Documentation, 

including (i) copies of invoices and records evidencing the Eligible Project Costs, (ii) a summary 

of the progress of construction of the Project and a general description of the work done for which 

the funds being requisitioned are being applied (or a certification that no change has occurred since 

the date of the latest quarterly report provided pursuant to Section 20(c)(i) (Reporting 

Requirements of the City – Construction Reporting), and (iii) a copy of the most recent update to 

the City’s risk register, if requested by the WIFIA Lender. 

The WIFIA Lender will notify the Borrower and the City of any Requisition so rejected, 

and the reasons therefor.  Any Requisition rejected for the reasons specified above (other than 

Section 2(c)) must be resubmitted in proper form in order to be considered for approval.  If a 

Requisition exceeds the balance of the WIFIA Loan proceeds remaining to be disbursed, the 

request will be treated as if submitted in the amount of the balance so remaining, and the WIFIA 

Lender will so notify the Borrower and the City. 

Section 3. Correction.  A Requisition containing an apparent mathematical error will 

be corrected by the WIFIA Lender, after telephonic or email notification to the Borrower or the 

City, and will thereafter be treated as if submitted in the corrected amount. 

Section 4. Withholding.  The WIFIA Lender shall be entitled to withhold approval (in 

whole or in part) of any pending or subsequent requests for the disbursement of WIFIA Loan 

proceeds if:  (a) a Default or an Event of Default shall have occurred and be continuing; (b) either 

the Borrower or the City (i) knowingly takes any action, or omits to take any action, amounting to 

fraud or violation of any applicable law, in connection with the transactions contemplated hereby; 

(ii) prevents or materially impairs the ability of the WIFIA Lender to monitor compliance by either 

the Borrower or the City with applicable law pertaining to the Project or with the terms and 

conditions of the WIFIA Loan Agreement; (iii) fails to observe or comply with any applicable law, 

or any term or condition of the WIFIA Loan Agreement; (iv) fails to satisfy the conditions set forth 

in Section 4 (Disbursement Conditions) and Section 11(b) (Conditions Precedent – Conditions 

Precedent to Disbursements) of the WIFIA Loan Agreement; or (v) fails to deliver Eligible Project 

Costs Documentation satisfactory to the WIFIA Lender at the times and in the manner specified 

by the WIFIA Loan Agreement; provided that in such case of Section 4, clause (v) above, the 

WIFIA Lender may, in its sole discretion, partially approve a disbursement request in respect of 

any amounts for which adequate Eligible Project Costs has been provided and may, in its sole 

discretion, disburse in respect of such properly documented amounts. 
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APPENDIX ONE TO EXHIBIT D 

FORM OF REQUISITION 

United States Environmental Protection Agency 

1200 Pennsylvania Avenue NW 

WJC-W 6201A 

Washington, D.C. 20460 

Attention:  WIFIA Director 

Re: LAKE WOHLFORD DAM REPLACEMENT PROJECT (WIFIA Ref N20149CA) 

Ladies and Gentlemen: 

Pursuant to Section 4 (Disbursement Conditions) of the WIFIA Loan Agreement, dated as of [●] 

(the “WIFIA Loan Agreement”), by and among ESCONDIDO JOINT POWERS FINANCING 

AUTHORITY (the “Borrower”), CITY OF ESCONDIDO (the “City”) and the UNITED 

STATES ENVIRONMENTAL PROTECTION AGENCY, acting by and through the 

Administrator (the “WIFIA Lender”), the City, as agent of the Borrower pursuant to the WIFIA 

IPA, hereby requests disbursement in the amount set forth below in respect of Eligible Project 

Costs paid or incurred by the City, as agent of the Borrower pursuant to the WIFIA IPA.  

Capitalized terms used but not defined herein have the meaning set forth in the WIFIA Loan 

Agreement. 

In connection with this Requisition the undersigned, as the City’s Authorized Representative, 

hereby represents and certifies the following: 

1. Project name Lake Wohlford Dam Replacement 

Project 

2. Borrower name Escondido Joint Powers Financing 

Authority 

3. WIFIA reference number N20149CA 

4. Requisition number [___] 

5. Requested disbursement amount $[___] 

6. Requested disbursement date 

(the “Disbursement Date”) 

[___] 

7. Total amounts previously disbursed 

under the WIFIA Loan Agreement 

$[___] 

8. Wire instructions [___] 

 

9. The amounts hereby requisitioned are being requested with respect to [Eligible Project 

Costs previously submitted to and approved by the WIFIA Lender in accordance with the 

WIFIA Loan Agreement] [Eligible Project Costs which have not and will not be otherwise 

submitted to the WIFIA Lender for approval]. 

10. The amounts hereby requisitioned have been paid or incurred and approved for payment 

by or on behalf of the City, as agent of the Borrower pursuant to the WIFIA IPA, for 
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Eligible Project Costs and have not been paid for or reimbursed by any previous 

disbursement from WIFIA Loan proceeds.  No portion of the amounts requisitioned will 

be applied to pay for Eligible Project Costs that have been previously paid, or are expected 

to be paid, with proceeds of debt that is not the WIFIA Loan. 

11. The aggregate amount of all disbursements of the WIFIA Loan (including the amount 

requested under this Requisition) does not exceed (a) the maximum principal amount of 

the WIFIA Loan or (b) the aggregate amount of Eligible Project Costs paid or incurred by 

the City, as agent of the Borrower pursuant to the WIFIA IPA. 

12. Each of the insurance policies maintained by the City pursuant to Section 17(f) (Affirmative 

Covenants of the City – Insurance; Net Proceeds) of the WIFIA Loan Agreement is in full 

force and effect, and no notice of termination thereof has been issued by the applicable 

insurance provider. 

13. As of the date hereof and on the Disbursement Date (immediately after giving effect to the 

above-requested disbursement of WIFIA Loan proceeds), (a) no Default or Event of 

Default, and no event of default under any other Related Document to which the City is a 

party and (b) no event that, with the giving of notice or the passage of time or both, would 

constitute an event of default under any Related Document to which the City is a party, in 

each case, has occurred and is continuing.  No City Material Adverse Effect, or any event 

or condition that could reasonably be expected to have a City Material Adverse Effect, has 

occurred or arisen since the Effective Date. 

14. The City and each of the contractors and subcontractors at all tiers with respect to the 

Project have complied with all applicable laws, rules, regulations and requirements, 

including 40 U.S.C. §§3141-3144, 3146, and 3147 (relating to Davis-Bacon Act 

requirements) (and regulations relating thereto) and 33 U.S.C. §3914 (relating to American 

iron and steel products).  Supporting documentation, such as certified payroll records and 

certifications for all iron and steel products used for the Project, are being maintained and 

are available for review upon request by the WIFIA Lender. 

15. The representations and warranties of the City set forth in the WIFIA Loan Agreement and 

in each other WIFIA Loan Document to which the City is a party are true and correct as of 

the date hereof and as of the Disbursement Date, except to the extent such representations 

and warranties expressly relate to an earlier date (in which case, such representations and 

warranties are true and correct as of such earlier date). 

16. Each Related Document that has been delivered by the City to the WIFIA Lender pursuant 

to Section 11(b)(iv) (Conditions Precedent – Conditions Precedent to Disbursements) is 

complete, fully executed and in full force and effect. 

17. The current estimated percentage of physical completion of the Project is [___]%.  The 

City, as agent of the Borrower pursuant to the WIFIA IPA, is in compliance with 

Section 20(c) (Reporting Requirements of the City – Construction Reporting) and no 

change has occurred since the date of the most recently delivered semi-annual construction 

progress report that could reasonably be expected to cause a Material Adverse Effect. 
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18. All documentation evidencing the Eligible Project Costs to be reimbursed to the City, as 

agent of the Borrower pursuant to the WIFIA IPA, by the above-requested disbursement 

has been delivered by the City, as agent of the Borrower pursuant to the WIFIA IPA, to the 

WIFIA Lender at the times and in the manner specified by the WIFIA Loan Agreement, 

including the details set forth [in the attachment hereto, which is in form satisfactory to the 

WIFIA Lender][below: 

        WIFIA USE ONLY 

Vendor or 

Contractor 

Name10  

Invoice 

Number11  

Invoice 

Date 

Payment 

Date 

Invoice 

Amount 

WIFIA 

Requested 

Amount12  

Activity 

Type13  

Description 

of Activity14  

Approved 

Amount 

Notes 

          

 

The undersigned acknowledges that if the City makes a false, fictitious, or fraudulent claim, 

statement, submission, or certification to the Government in connection with the Project, the 

Government reserves the right to impose on the City the penalties of 18 U.S.C. § 1001, to the 

extent the Government deems appropriate. 

 

Date:  ______________________ CITY OF ESCONDIDO, 

 By its authorized representative 

 By:  _______________________________ 

 Name: 

 Title:___________________________ 

  

10 If seeking reimbursement for internal costs, enter “Internally financed activities.” 
11 Vendor’s number indicated on the invoice sent to the Borrower. 
12 If the amount requested for reimbursement by the WIFIA Lender is less than the total amount of the invoice, 

include an explanation for the difference. 
13 Specify whether activity is:  (a) Development phase activity, which includes planning, preliminary 

engineering, design, environmental review, revenue forecasting and other pre-construction activities; (b) 

Construction, which includes construction, reconstruction, rehabilitation and replacement activities; (c) 

Acquisition of real property, which includes acquiring an interest in real property, environmental 

mitigation, construction contingencies and acquisition of equipment; (d) Carrying costs, including 

capitalized interest, as necessary to meet market requirements, reasonably required reserve funds, capital 

issuance expenses and other carrying costs during construction; (e) WIFIA fees, including for application 

and credit processing; or (f) Other, with an explanation in the “Description of Activity” column. 
14 Provide a brief description of the activities included in the invoice for which WIFIA funds are being requested 

and any other notes that will aid in the review of the disbursement request. 
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APPENDIX TWO TO EXHIBIT D 

FORM OF BORROWER’S DISBURSEMENT CERTIFICATE 

 

 

United States Environmental Protection Agency 

1200 Pennsylvania Avenue NW 

WJC-W 6201A 

Washington, D.C. 20460 

Attention:  WIFIA Director 

Re: LAKE WOHLFORD DAM REPLACEMENT PROJECT (WIFIA Ref N20149CA) 

Ladies and Gentlemen: 

Reference is made to that certain WIFIA Loan Agreement, dated as of [●] (the “WIFIA 

Loan Agreement”), by and among ESCONDIDO JOINT POWERS FINANCING AUTHORITY 

(the “Borrower”), CITY OF ESCONDIDO (the “City”) and the UNITED STATES 

ENVIRONMENTAL PROTECTION AGENCY, acting by and through the Administrator (the 

“WIFIA Lender”).  Capitalized terms used but not defined herein have the meaning set forth in 

the WIFIA Loan Agreement. 

Pursuant to Section 11(b)(iii) (Conditions Precedent – Conditions Precedent to 

Disbursements) of the WIFIA Loan Agreement, the undersigned, as the Borrower’s Authorized 

Representative, hereby represents and certifies the following: 

1.  As of the date hereof and on the requested disbursement date (immediately after giving 

effect to the requested disbursement of WIFIA Loan proceeds), (a) no Default or Event of 

Default, and no event of default under any other Related Document to which the Borrower 

is a party and (b) no event that, with the giving of notice or the passage of time or both, 

would constitute an event of default under any Related Document to which the Borrower 

is a party, in each case, has occurred and is continuing.   

2. No Borrower Material Adverse Effect, or any event or condition that could reasonably be 

expected to have a Borrower Material Adverse Effect, has occurred or arisen since the 

Effective Date. 

3. The Borrower has complied with all applicable laws, rules, regulations and requirements. 

4. The representations and warranties of the Borrower set forth in the WIFIA Loan Agreement 

(including Section 12 (Representations and Warranties of the Borrower)) and in each other 

WIFIA Loan Document to which the Borrower is a party are true and correct as of the date 

hereof and as of the requested disbursement date, except to the extent such representations 

and warranties expressly relate to an earlier date (in which case, such representations and 

warranties shall be true and correct as of such earlier date). 

The undersigned acknowledges that if the Borrower makes a false, fictitious, or fraudulent claim, 

statement, submission, or certification to the Government in connection with the Project, the 
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Government reserves the right to impose on the Borrower the penalties of 18 U.S.C. § 1001, to the 

extent the Government deems appropriate. 

Date:  ______________________ ESCONDIDO JOINT POWERS FINANCING 

AUTHORITY, 

 By its authorized representative 

 By:  _______________________________ 

 Name: 

 Title:___________________________ 
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APPENDIX THREE TO EXHIBIT D 

[APPROVAL/DISAPPROVAL] OF THE WIFIA LENDER 

(To be delivered to the Borrower and the City) 

Requisition Number [_______________] is [approved in the amount of $[________]] 

[approved in part in the amount of $[_________]] [not approved, for the reasons set forth in Annex 

A attached hereto,]15 by the WIFIA Lender (as defined herein) pursuant to Section 4 

(Disbursement Conditions) of the WIFIA Loan Agreement, dated as of [●], by and among 

Escondido Joint Powers Financing Authority (the “Borrower”), City of Escondido (the “City”) 

and the United States Environmental Protection Agency, acting by and through the Administrator 

(the “WIFIA Lender”). 

Any determination, action or failure to act by the WIFIA Lender with respect to the 

Requisition set forth above, including any withholding of a disbursement, shall be at the WIFIA 

Lender’s sole discretion, and in no event shall the WIFIA Lender be responsible for or liable to 

the Borrower or the City for any and/or all consequence(s) which are the result thereof. 

UNITED STATES ENVIRONMENTAL 

PROTECTION AGENCY, acting by and through 

the Administrator 

 

 

By:  ___________________________ 

WIFIA Lender’s Authorized Representative 

Name: 

Title: 

Dated: 

 

15  If there is any partial or full denial of approval, the WIFIA Lender should provide a separate attachment 

setting forth the reasons for such partial or full denial of approval. 
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EXHIBIT E 

 

FORM OF NON-LOBBYING CERTIFICATE 

The undersigned, on behalf of [ESCONDIDO JOINT POWERS FINANCING 

AUTHORITY (the “Borrower”)] [CITY OF ESCONDIDO (the “City”)], hereby certifies, to the 

best of his or her knowledge and belief, that: 

(a) No Federal appropriated funds have been paid or will be paid, by or on behalf of 

the [Borrower] [City], to any person for influencing or attempting to influence an officer or 

employee of an agency, a Member of Congress, an officer or employee of Congress, or an 

employee of a Member of Congress in connection with the making of the WIFIA Loan. 

(b) If any funds other than proceeds of the WIFIA Loan have been paid or will be paid 

to any person for influencing or attempting to influence an officer or employee of any agency, a 

Member of Congress, an officer or employee of Congress, or an employee of a Member of 

Congress in connection with the WIFIA Loan, the [Borrower] [City] shall complete and submit 

Standard Form-LLL, “Disclosure Form to Report Lobbying,” in accordance with its instructions. 

(c) The [Borrower] [City] shall require that the language of this certification be 

included in the award documents for all subawards at all tiers (including subcontracts, subgrants, 

and contracts under grants, loans, and cooperative agreements) and that all subrecipients shall 

certify and disclose accordingly. 

Capitalized terms used in the certificate and not defined shall have the respective meanings 

ascribed to such terms in the WIFIA Loan Agreement, dated as of [●] (the “WIFIA Loan 

Agreement”), by and among the [Borrower] [City], [City of Escondido] [Escondido Joint Powers 

Financing Authority] and the United States Environmental Protection Agency, acting by and 

through the Administrator of the Environmental Protection Agency. 

This certification is a material representation of fact upon which reliance was placed when 

the WIFIA Lender entered into the WIFIA Loan Agreement.  Submission of this certification is a 

prerequisite to the effectiveness of the WIFIA Loan Agreement imposed by section 1352, title 31, 

U.S. Code.  Any person who fails to file the required certification shall be subject to a civil penalty 

of not less than $10,000 and not more than $100,000 for each such failure. 

Dated:  [●] 

[ESCONDIDO JOINT POWERS FINANCING 

AUTHORITY] [CITY OF ESCONDIDO], by its 

authorized representative 

 

 

By:  ____________________________________ 

Name: 

Title: 
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EXHIBIT F 

 

WIFIA DEBT SERVICE16 

 

 

16  NTD:  To be provided by the WIFIA Lender on the Effective Date. 
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EXHIBIT G-1 

 

FORM OF OPINION OF BORROWER’S GENERAL COUNSEL 

 

[●] 

United States Environmental Protection Agency 

1200 Pennsylvania Avenue, NW 

Washington, DC 20460 

Re: Lake Wohlford Dam Replacement Project – City of Escondido and Escondido 

Joint Powers Financing Authority (WIFIA – N20149CA) 

Ladies and Gentlemen: 

We have acted as general counsel to the Escondido Joint Powers Financing Authority (the 

“Borrower”) in connection with the execution and delivery by the Borrower of (a) the WIFIA 

Installment Purchase Agreement, dated as of [●] (the “WIFIA IPA”), by and between the Borrower 

and the City of Escondido (the “City”), (b) the WIFIA Loan Agreement, dated as of [●] (the 

“WIFIA Loan Agreement”), by and among the Borrower, the City and the United States 

Environmental Protection Agency, acting by and through the Administrator of the Environmental 

Protection Agency (the “WIFIA Lender”), (c) the WIFIA Note, dated as of [●] (the “WIFIA 

Note”), delivered to the WIFIA Lender by the Borrower, and (d) Resolution No. EJPFA-2022-[●], 

adopted by the Board of Directors of the Borrower on [May 11, 2022] (the “WIFIA Borrower 

Resolution” and, collectively with the WIFIA IPA, the WIFIA Loan Agreement and the WIFIA 

Note, the “WIFIA Borrower Documents”).  In arriving at the opinions expressed below, we have 

reviewed and are familiar with (i) the [Joint Exercise of Powers Agreement], dated [●] (the “Joint 

Powers Agreement”), by and between [●], (ii) the WIFIA Borrower Documents and (iii) such other 

information and documents as we deem necessary to render this opinion on behalf of the Borrower.  

Our opinions, statements and representations herein made are on behalf of the Borrower and not 

on behalf of the individual member agencies of the Borrower.  All capitalized terms used herein 

and not otherwise defined herein shall have the respective meanings given to such terms in the 

WIFIA Loan Agreement. 

Based upon the foregoing and our review of such other matters of law as we considered 

necessary, we are of the opinion that: 

1. The Borrower has been duly created and validly exists as a joint exercise of powers 

agency under the provisions of Articles 1 through 4 (commencing with Section 6500) of Chapter 

5 of Division 7 of Title 1 of the Government Code of the State of California. 

2. The Borrower has all requisite power and authority to conduct its business and to 

execute and deliver, and to perform its obligations under, the Related Documents to which it is a 

party. 
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3. The execution and delivery by the Borrower of, and the performance of its 

respective obligations under, the Related Documents to which it is a party, have been duly 

authorized by all necessary organizational or regulatory action, and the WIFIA Borrower 

Resolution was duly adopted at a regular meeting of the governing board of the Borrower which 

was duly called and held and at which a quorum was present and acting throughout. 

4. The Borrower has duly executed and delivered each Related Document to which it 

is a party and each such Related Document constitutes the legal, valid and binding obligation of 

the Borrower, enforceable against the Borrower in accordance with its respective terms. 

5. No authorization, consent, or other approval of, or registration, declaration or other 

filing with any governmental authority of the United States of America or of the State is required 

on the part of the Borrower for the execution and delivery by the Borrower of, and the performance 

of the Borrower under, any Related Document to which it is a party other than authorizations, 

consents, approvals, registrations, declarations and filings that have already been timely obtained 

or made by the Borrower. 

6. The execution and delivery by the Borrower of, and compliance by the Borrower 

with the provisions of, the Related Documents to which it is a party in each case do not (i) violate 

the Joint Powers Agreement, (ii) violate the law of the United States of America or of the State, or 

(iii) conflict with or constitute a breach of or default under any material agreement or other 

instrument known to us to which the Borrower is a party, or to the best of our knowledge, after 

reasonable review, any court order, consent decree, statute, rule, regulation or any other law to 

which the Borrower is subject. 

7. To our knowledge after due inquiry, there are no actions, suits, proceedings or 

investigations against the Borrower by or before any court, arbitrator or any other Governmental 

Authority in connection with the Related Documents or the System (including the Project) that are 

pending. 

8. The Borrower is not entitled to claim governmental immunity in any breach of 

contract action under the WIFIA Borrower Documents. 

With respect to the opinions expressed herein, the rights and obligations under the Related 

Documents to which the Borrower is a party are subject to bankruptcy, insolvency, reorganization, 

moratorium, arrangement, fraudulent conveyance or transfer and other similar laws affecting 

creditors’ rights, to the application of equitable principles if equitable remedies are sought, to the 

exercise of judicial discretion in appropriate cases and to limitations on legal remedies against 

public agencies in the State.  We express no opinion on the requirements of or compliance with 

securities or tax laws. 

This opinion is rendered only with respect to the laws of the State and the laws of the 

United States of America and is addressed only to the WIFIA Lender.  No other person is entitled 

to rely on this opinion, nor may you rely on it in connection with any transaction other than those 

described herein.  No attorney-client relationship has existed or exists between this office and you 

in connection with the WIFIA Borrower Documents or any other Related Document or by virtue 

of this letter. 
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Respectfully, 
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EXHIBIT G-2 

 

FORM OF OPINION OF BORROWER’S BOND COUNSEL 

 

[●] 

United States Environmental Protection Agency 

1200 Pennsylvania Avenue, NW 

Washington, DC 20460 

Re: Lake Wohlford Dam Replacement Project – City of Escondido and Escondido Joint 

Powers Financing Authority (WIFIA – N20149CA) 

Ladies and Gentlemen: 

We have acted as Special Counsel to the Escondido Joint Powers Financing Authority (the 

“Borrower”) in connection with the execution and delivery, or adoption, by the Borrower of (i) 

that certain WIFIA Installment Purchase Agreement, dated as of [●] (the “WIFIA IPA”), by and 

between the Borrower and the City of Escondido (the “City”), (ii) the WIFIA Loan Agreement, 

dated as of [●] (the “WIFIA Loan Agreement”), by and among the Borrower, the City and the 

United States Environmental Protection Agency, acting by and through the Administrator of the 

Environmental Protection Agency (the “WIFIA Lender”), (iii) that certain WIFIA Note, dated as 

of [●] (the “WIFIA Note” and, collectively with the WIFIA IPA and the WIFIA Loan Agreement, 

the “WIFIA Borrower Documents”), delivered to the WIFIA Lender by the Borrower, and (iv) 

Resolution No. EJPFA-2022-[●], adopted by the Board of Directors of the Borrower on [May 11, 

2022] (the “WIFIA Borrower Resolution”).  All capitalized terms used herein and not otherwise 

defined herein shall have the respective meanings given to such terms in the WIFIA Loan 

Agreement.  

Based upon the foregoing and our review of such other information, documents and matters 

of law as we considered necessary and in reliance on the foregoing, as appropriate, we are of the 

opinion that: 

1. The Borrower has all requisite power and authority under the laws of the 

State, including but not limited to Article 4 of the Joint Exercise of Powers Act of the State, to 

adopt the WIFIA Borrower Resolution, to execute and deliver the WIFIA Borrower Documents 

and to issue the WIFIA Note, and each WIFIA Borrower Document and the WIFIA Resolution 

has been duly authorized, executed and delivered by the Borrower, and each WIFIA Borrower 

Document and the WIFIA Borrower Resolution is in full force and effect, and constitutes a legal, 

valid and binding obligation of the Borrower enforceable against the Borrower in accordance with 

its respective terms and conditions. 

2. (a) The WIFIA Loan (as evidenced by the WIFIA Note) is secured by the 

pledge and assignment of the Borrower Assigned Rights, and (b) the WIFIA Loan (as evidenced 

by the WIFIA Note) is enforceable under the laws of the State without any further action by the 

Borrower or any other Person. 
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3. The WIFIA Loan Agreement creates a valid and binding pledge and 

assignment of and lien on the Borrower Assigned Rights to secure the payment of the principal of, 

interest on, and other amounts payable in respect of, the WIFIA Loan in accordance with the 

WIFIA Loan Agreement, irrespective of whether any party has notice of the pledge and without 

the need for any physical delivery, recordation, filing or further act. 

4. All actions by the Borrower that are required for the application of the 

Authority Revenues as required under the WIFIA Loan Agreement have been duly and lawfully 

authorized. 

5. The Borrower has complied with the requirements of State law to lawfully 

pledge and assign the Borrower Assigned Rights and to authorize the use of the Authority 

Revenues as required by the terms of the WIFIA Loan Agreement. 

6.  The Borrower is not an investment company required to register under the 

Investment Company Act of 1940, as amended. 

The opinions expressed herein are based upon our analysis and interpretation of existing 

laws, regulations, rulings and judicial decisions and cover certain matters not directly addressed 

by such authorities.  Such conclusions may be affected by actions taken or omitted or events 

occurring after the date hereof.  We have not undertaken to determine, or to inform you or any 

other person, whether any such actions are taken or omitted after the date hereof or whether such 

events do occur or any other matters come to our attention after the date hereof.  We have assumed, 

but not independently verified, that the signatures on all documents, letters, opinions and 

certificates which we have examined are genuine and that all documents submitted to us are 

authentic and were duly and properly executed by the parties thereto.  As to any facts relevant to 

the opinions stated herein that we did not independently establish or verify, we have relied upon, 

without independent verification, the accuracy of the factual matters represented, warranted or 

certified in such documents. 

This opinion is limited to matters governed by the laws of California and the United States 

of America, and we assume no responsibility with respect to the applicability or the effect of the 

laws of any other jurisdiction.  We call attention to the fact that the rights and obligations under 

the WIFIA Loan Agreement, the WIFIA Borrower Documents and the WIFIA Borrower 

Resolution are subject to bankruptcy, insolvency, reorganization, moratorium, arrangement, 

fraudulent conveyance or transfer and other similar laws affecting creditors’ rights, to the 

application of equitable principles if equitable remedies are sought, to the exercise of judicial 

discretion in appropriate cases and to limitations on legal remedies against public agencies in the 

State.  

By delivering this letter, we are not expressing any opinion with respect to any 

indemnification, contribution, liquidated damages, penalty (including any remedy deemed to 

constitute a penalty), right of set-off, arbitration, judicial reference, choice of law, choice of forum, 

choice of venue, non-exclusivity of remedies, waiver or severability provisions contained in the 

WIFIA Borrower Documents, nor are we expressing any opinion with respect to the state or quality 

of title to or interest in any assets, other than the Borrower Assigned Rights, and the WIFIA 

Borrower Documents or the accuracy or sufficiency of the description of such assets, other than 
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the Borrower Assigned Rights, and the WIFIA Borrower Documents, or the remedies available to 

enforce liens on any such assets, other than the Borrower Assigned Rights under the WIFIA Loan 

Agreement and the WIFIA Note.  Our services as Special Counsel to the Borrower did not involve 

the rendering of financial or other non-legal advice to you, the Borrower, the City or any other 

party to the transaction. 

This letter is furnished by us to you solely for your benefit and we are not assuming any 

professional responsibility to any other person whomsoever.  This letter is not to be used, 

circulated, quoted or otherwise referred to for any other purpose, except (a) to the extent disclosure 

of this opinion is required pursuant to applicable law, and (b) that this opinion may be included in 

applicable closing transcript.  No attorney-client relationship has existed or exists between our 

firm and you in connection with the WIFIA Borrower Documents or the WIFIA Borrower 

Resolution or by virtue of this letter. 

Respectfully submitted, 
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EXHIBIT G-3 

 

FORM OF OPINION OF CITY ATTORNEY 

 

[●] 

United States Environmental Protection Agency 

1200 Pennsylvania Avenue, NW 

Washington, DC 20460 

Re: Lake Wohlford Dam Replacement Project – City of Escondido and Escondido 

Joint Powers Financing Authority (WIFIA – N20149CA) 

Ladies and Gentlemen: 

We have acted as general counsel to the City of Escondido (the “City”) in connection with 

the execution and delivery by the City of (a) the WIFIA Installment Purchase Agreement, dated as 

of [●] (the “WIFIA IPA”), by and between the City and the Escondido Joint Powers Financing 

Authority (the “Borrower”), (b) the WIFIA Loan Agreement, dated as of [●] (the “WIFIA Loan 

Agreement”), by and among the City, the Borrower and the United States Environmental 

Protection Agency, acting by and through the Administrator of the Environmental Protection 

Agency (the “WIFIA Lender”), and (c) Resolution No. 2022-[●] of the City Council of the City, 

adopted on [May 11, 2022] (the “WIFIA City Resolution” and, collectively with the WIFIA IPA 

and the WIFIA Loan Agreement, the “WIFIA City Documents”).  In arriving at the opinions 

expressed below, we have examined and are familiar with the following documents: (i) documents 

relating to the existence, organization and operation of the City provided to us by the City, (ii) the 

City Closing Certificate, dated the date hereof and executed by the City Manager or other duly 

authorized officer, (iii) the WIFIA City Documents, (iv) all necessary documentation of the City 

relating to the authorization, execution and delivery of the WIFIA City Documents, and (v) certain 

consents to the adoption of the WIFIA City Resolution and execution and delivery of the WIFIA 

City Documents.  All capitalized terms used herein and not otherwise defined herein shall have 

the respective meanings given to such terms in the WIFIA Loan Agreement. 

In rendering our opinions herein we have relied only on our examination of the foregoing 

documents and we have made no independent verification of the factual matters set forth in such 

documents.  In addition, we have relied on discussions with the City Manager, Finance Director, 

Director of Utilities and other officers of the City and information made available in the ordinary 

course of business in our role as general counsel to the City.  In rendering the opinions expressed 

below, we have assumed, but not independently verified, that the signatures on all documents 

which we have examined are genuine.   

Based upon the foregoing and such other matters of law as we deemed necessary for 

purposes of rendering this opinion, and subject to the qualifications set forth below, we are of the 

opinion that: 

1. The City is a municipal corporation and general law city duly organized and validly 

existing under the Constitution and the laws of the State of California. 
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2. The City has all requisite power and authority to conduct its business and to execute 

and deliver, and to perform its obligations under, the WIFIA City Documents. 

3. The execution and delivery by the City of, and the performance of its obligations 

under, the WIFIA City Documents have been duly authorized by all necessary organizational or 

regulatory action. 

4. The City has duly executed and delivered each WIFIA City Document, and each 

such WIFIA City Document constitutes the legal, valid and binding obligation of the City, 

enforceable against the City in accordance with its respective terms. 

5. No authorization, consent, or other approval of, or registration, declaration or other 

filing with any governmental authority of the United States of America or of the State is required 

on the part of the City for the execution and delivery by the City of, and the performance of the 

City under, the WIFIA City Documents other than authorizations, consents, approvals, 

registrations, declarations and filings that have already been timely obtained or made by the City. 

6. The execution and delivery by the City of, and compliance by the City with the 

provisions of, the WIFIA City Documents do not (i) violate the law of the United States of America 

or of the State, (ii) violate any ordinance, regulation or other legislative action of the City or 

(iii) conflict with or constitute a breach of or default under any material agreement or other 

instrument known to us to which the City is a party, or to the best of our knowledge, after 

reasonable review, any court order, consent decree, statute, rule, regulation or any other law to 

which the City is subject. 

7. To our knowledge after due inquiry, there are no actions, suits, proceedings or 

investigations against the City by or before any court, arbitrator or any other Governmental 

Authority in connection with the WIFIA City Documents or the System (including the Project) 

that are pending. 

8. The City is not entitled to claim governmental immunity under the California 

Government Claims Act or any other law of the State, or under any ordinance, regulation or other 

legislative action of the City in any breach of contract action under the WIFIA City Documents.  

With respect to the opinions expressed herein, the rights and obligations under the WIFIA 

City Documents are subject to bankruptcy, insolvency, reorganization, moratorium, arrangement, 

fraudulent conveyance or transfer and other similar laws affecting creditors’ rights, to the 

application of equitable principles if equitable remedies are sought, to the exercise of judicial 

discretion in appropriate cases and to limitations on legal remedies against public agencies in the 

State.  We express no opinion on the requirements of or compliance with securities or tax laws. 

This opinion is rendered only with respect to the laws of the State and the laws of the 

United States of America and is addressed only to the WIFIA Lender.  No other person is entitled 

to rely on this opinion, nor may you rely on it in connection with any transaction other than those 

described herein.  No attorney-client relationship has existed or exists between this office and you 

in connection with the WIFIA City Documents or by virtue of this letter. 

Respectfully, 
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EXHIBIT G-4 

 

FORM OF OPINION OF CITY’S BOND COUNSEL 

 

[●] 

United States Environmental Protection Agency 

1200 Pennsylvania Avenue, NW 

Washington, DC 20460 

Ladies and Gentlemen: 

We have acted as Special Counsel to the City of Escondido (the “City”) in connection with 

the execution and delivery, or adoption, by the City of (i) that certain WIFIA Installment Purchase 

Agreement, dated as of [●] (the “WIFIA IPA”), by and between the City and the Escondido Joint 

Powers Financing Authority (the “Borrower”), (ii) that certain WIFIA Loan Agreement, dated as 

of [●] (the “WIFIA Loan Agreement” and collectively with the WIFIA IPA, the “WIFIA City 

Documents”), by and among the City, the Borrower and the United States Environmental 

Protection Agency, acting by and through the Administrator of the Environmental Protection 

Agency, and (iii) Resolution No. 2022-[●] of the Board of Directors of the City, adopted on [May 

11, 2022] (the “WIFIA City Resolution”), in each case relating to the Lake Wohlford Dam 

Replacement Project.  All capitalized terms used herein and not otherwise defined herein shall 

have the respective meanings given to such terms in the WIFIA Loan Agreement.  

Based upon the foregoing and our review of such other information, documents and matters 

of law as we considered necessary and in reliance on the foregoing, as appropriate, we are of the 

opinion that: 

1. The City has all requisite power and authority under the laws of the State, 

including Section 37350, 37351, 38730 and 38742 of the California Government Code, as 

amended and supplemented from time to time, to adopt the WIFIA City Resolution and to execute 

and deliver the WIFIA City Documents. Each WIFIA City Document has been duly authorized, 

executed and delivered by the City, and each WIFIA City Document and the WIFIA City 

Resolution is in full force and effect and constitutes a legal, valid and binding obligation of the 

City enforceable against the City in accordance with its respective terms and conditions. 

2. The WIFIA Installment Payments (a) are secured by liens on the City 

Pledged Collateral, (b) are payable from Net Revenues, (c) are Parity Obligations, (d) are 

enforceable under the laws of the State without any further action by the City or any other Person, 

and (e) rank pari passu in right of payment and right of security with all other Parity Obligations 

and senior in right of payment and right of security to all Subordinate Obligations. 

3. The WIFIA IPA creates a valid and binding assignment of the City Pledged 

Collateral to secure the payment of the principal of, interest on, and other amounts payable in 

respect of, the WIFIA Installment Payments, irrespective of whether any party has notice of the 

pledge and without the need for any physical delivery, recordation, filing or further act. 
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4. All actions by the City that are required for the application of the Revenues 

as required under the WIFIA IPA have been duly and lawfully authorized.  

5. The City has complied with the requirements of State law to lawfully pledge 

the City Pledged Collateral and to authorize the use of the Net Revenues as required by the terms 

of the WIFIA IPA. 

6. The City is not an investment company required to register under the 

Investment Company Act of 1940, as amended. 

The opinions expressed herein are based upon our analysis and interpretation of existing 

laws, regulations, rulings and judicial decisions and cover certain matters not directly addressed 

by such authorities.  Such conclusions may be affected by actions taken or omitted or events 

occurring after the date hereof.  We have not undertaken to determine, or to inform you or any 

other person, whether any such actions are taken or omitted after the date hereof or whether such 

events do occur or any other matters come to our attention after the date hereof.  We have assumed, 

but not independently verified, that the signatures on all documents, letters, opinions and 

certificates which we have examined are genuine, that all documents submitted to us are authentic 

and were duly and properly executed by the parties thereto.  As to any facts relevant to the opinions 

stated herein that we did not independently establish or verify, we have relied upon, without 

independent verification, the accuracy of the factual matters represented, warranted or certified in 

such documents. 

This opinion is limited to matters governed by the laws of the State and the laws of the 

United States of America, and we assume no responsibility with respect to the applicability or the 

effect of the laws of any other jurisdiction.  We call attention to the fact that the rights and 

obligations under the WIFIA City Documents and the WIFIA City Resolution are subject to 

bankruptcy, insolvency, reorganization, moratorium, arrangement, fraudulent conveyance or 

transfer and other similar laws affecting creditors’ rights, to the application of equitable principles 

if equitable remedies are sought, to the exercise of judicial discretion in appropriate cases and to 

limitations on legal remedies against public agencies in the State. 

By delivering this letter, we are not expressing any opinion with respect to any 

indemnification, contribution, liquidated damages, penalty (including any remedy deemed to 

constitute a penalty), right of set-off, arbitration, judicial reference, choice of law, choice of forum, 

choice of venue, non-exclusivity of remedies, waiver or severability provisions contained in the 

WIFIA City Documents, nor are we expressing any opinion with respect to the state or quality of 

title to or interest in any assets, other than the City Pledged Collateral and the WIFIA IPA, 

described in or as subject to the lien of the WIFIA City Documents, or the accuracy or sufficiency 

of the description of such assets, other than the City Pledged Collateral and the WIFIA City 

Documents, or the remedies available to enforce liens on any such assets, other than the City 

Pledged Collateral, under the WIFIA IPA.  Our services as Special Counsel to the City did not 

involve the rendering of financial or other non-legal advice to you, the City, the Borrower or any 

other party to the transaction.   

This letter is furnished by us to you solely for your benefit and we are not assuming any 

professional responsibility to any other person whomsoever.  This letter is not to be used, 
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circulated, quoted or otherwise referred to for any other purpose, except (a) to the extent disclosure 

of this opinion is required pursuant to applicable law, and (b) that this opinion may be included in 

applicable closing transcript. No attorney-client relationship has existed or exists between our firm 

and you in connection with the WIFIA City Documents or the WIFIA City Resolution or by virtue 

of this letter. 

     Respectfully submitted, 

 

 

Attachment "A" 

Page 158 of 172

Resolution No. 2024-15 

Exhibit "A" 

Page 166 of 184

245

Item8.



EXHIBIT H-1 

 

FORM OF CLOSING CERTIFICATE OF BORROWER 

[●] 

Reference is made to that certain WIFIA Loan Agreement, dated as of [●] (the “WIFIA 

Loan Agreement”), by and among the Escondido Joint Powers Financing Authority, as Borrower 

(the “Borrower”), the City of Escondido, and the United States Environmental Protection Agency, 

acting by and through the Administrator of the Environmental Protection Agency (the “WIFIA 

Lender”).  Capitalized terms used in this certificate and not defined shall have the respective 

meanings ascribed to such terms in the WIFIA Loan Agreement and section references shall refer 

to the WIFIA Loan Agreement. 

In connection with Section 11(a) (Conditions Precedent – Conditions Precedent to 

Effectiveness) of the WIFIA Loan Agreement, the undersigned, [●], as Borrower’s Authorized 

Representative, does hereby certify on behalf of the Borrower and not in his/her personal capacity, 

as of the date hereof: 

(a) pursuant to Section 11(a)(ix), attached hereto as Annex A is an incumbency 

certificate that lists all persons, together with their positions and specimen signatures, who are duly 

authorized by the Borrower to execute the WIFIA Loan Documents to which the Borrower is a 

party and make the certifications of the Borrower delivered in connection therewith, and who have 

been appointed as a Borrower’s Authorized Representative in accordance with Section 25 

(Borrower’s Authorized Representative) of the WIFIA Loan Agreement;  

(b) pursuant to Section 11(a)(ii), the Borrower has delivered to the WIFIA Lender 

copies of each Related Document and each Existing Construction Contract to which the Borrower 

is a party, together with any amendments, waivers or modifications thereto, that has been entered 

into on or prior to the Effective Date, and each such document is complete, fully executed, and in 

full force and effect, and all conditions contained in such documents that are necessary to the 

closing of the WIFIA transactions contemplated by the WIFIA Loan Agreement have been 

fulfilled; 

(c) pursuant to Section 11(a)(iii), the Borrower has delivered to the WIFIA Lender a 

copy of the Borrower’s Organizational Documents, as in effect on the Effective Date, each of 

which Organizational Documents is in full force and effect; 

(d) pursuant to Section 11(a)(v), the Borrower has delivered to the WIFIA Lender a 

copy of the WIFIA Borrower Resolution, the WIFIA Borrower Resolution is in full force and 

effect, and no further instruments or documents (including any resolutions, ordinances, and 

supplements) are necessary for the Borrower to execute and deliver, and to perform its obligations 

under, the WIFIA Loan Documents to which it is a party and to consummate and implement the 

transactions contemplated by the WIFIA Loan Documents to which it is a party; 

(e) pursuant to Section 11(a)(ix)(A), the Borrower has obtained all Governmental 

Approvals necessary to execute and deliver, and perform its obligations under, the WIFIA Loan 
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Documents to which it is a party, and all such Governmental Approvals are final, non-appealable, 

and in full force and effect (and are not subject to any notice of violation, breach or revocation); 

(f) pursuant to Section 11(a)(ix)(B), as of the Effective Date, (i) the maximum 

principal amount of the WIFIA Loan, together with the amount of any other credit assistance 

provided under the Act to the Borrower, does not exceed forty-nine percent (49%) of reasonably 

anticipated Eligible Project Costs and (ii) the total federal assistance provided to the Project, 

including the maximum principal amount of the WIFIA Loan, does not exceed eighty percent 

(80%) of Total Project Costs; 

(g) pursuant to Section 11(a)(ix)(C), (i) the Borrower’s Federal Employer 

Identification Number is [●], as evidenced by the Borrower’s W-9 which is attached hereto as 

Annex B-1, (ii) the Borrower’s Data Universal Numbering System number is [●], and (iii) the 

Borrower has registered with, and obtained confirmation of active registration status from, the 

federal System for Award Management (www.SAM.gov), which confirmation is attached hereto 

as Annex B-2; 

(h) pursuant to Section 11(a)(ix)(D), the WIFIA CUSIP Number is [●]; 

(i) pursuant to Section 11(a)(ix)(E), the representations and warranties of the 

Borrower set forth in the WIFIA Loan Agreement and in each other WIFIA Loan Document to 

which the Borrower is a party are true and correct on and as of the date hereof, except to the extent 

that such representations and warranties expressly relate to an earlier date, in which case such 

representations and warranties were true and correct as of such earlier date; 

(j) pursuant to Section 11(a)(ix)(F), no Borrower Material Adverse Effect, or any 

event or condition that could reasonably be expected to have a Borrower Material Adverse Effect, 

has occurred or arisen since June 1, 2021; 

(k) pursuant to Section 11(a)(xi), none of the rating letters delivered to the WIFIA 

Lender pursuant to such Section 11(a)(xi) has been reduced, withdrawn or suspended as of the 

Effective Date; 

[Signature Page Follows] 
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IN WITNESS WHEREOF, the undersigned has executed this certificate as of the date first 

mentioned above. 

ESCONDIDO JOINT POWERS FINANCING 

AUTHORITY 

By:  

Name: Jasmin A. Hall 

Title: President 
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ANNEX A 

INCUMBENCY CERTIFICATE  

The undersigned certifies that he/she is the [Secretary] of the Escondido Joint Powers 

Financing Authority, a joint exercise of powers agency duly organized and existing under the 

Constitution and laws of the State of California (the “Borrower”), and as such he/she is authorized 

to execute this certificate and further certifies that the following persons have been elected or 

appointed, are qualified, and are now acting as officers or authorized persons of the Borrower in 

the capacity or capacities indicated below, and that the signatures set forth opposite their respective 

names are their true and genuine signatures.  He/She further certifies that any of the officers listed 

below is authorized to sign agreements and give written instructions with regard to any matters 

pertaining to the WIFIA Loan Documents to which the Borrower is a party on behalf of the 

Borrower as the Borrower’s Authorized Representative: 

Name Title Signature 

  ________________________ 

  ________________________ 

 

Capitalized terms used in this certificate and not defined shall have the respective meanings 

ascribed to such terms in the WIFIA Loan Agreement, dated as of the date hereof, by and among 

the Borrower, the City of Escondido, and the United States Environmental Protection Agency, 

acting by and through the Administrator of the Environmental Protection Agency. 

IN WITNESS WHEREOF, the undersigned has executed this certificate as of this [●] day 

of [●]. 

ESCONDIDO JOINT POWERS FINANCING 

AUTHORITY 

By:  

Name:  

Title:  
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EXHIBIT H-2 

 

FORM OF CLOSING CERTIFICATE OF CITY 

[●] 

Reference is made to that certain WIFIA Loan Agreement, dated as of [●] (the “WIFIA 

Loan Agreement”), by and among Escondido Joint Powers Financing Authority, as Borrower (the 

“Borrower”), the City of Escondido (the “City”), and the United States Environmental Protection 

Agency, acting by and through the Administrator of the Environmental Protection Agency (the 

“WIFIA Lender”).  Capitalized terms used in this certificate and not defined shall have the 

respective meanings ascribed to such terms in the WIFIA Loan Agreement and section references 

shall refer to the WIFIA Loan Agreement.  Notwithstanding anything to the contrary set forth in 

the WIFIA Loan Agreement, the City is not a borrower with respect to the WIFIA Loan, the WIFIA 

Note, or the WIFIA Loan Agreement and the City has no obligation to make any payment or 

provision for payment of the WIFIA Loan or the WIFIA Note.  The WIFIA Loan Agreement does 

not constitute a contract between the City and the WIFIA Lender by which the City has incurred 

an indebtedness.   

In connection with Section 11(a) (Conditions Precedent – Conditions Precedent to 

Effectiveness) of the WIFIA Loan Agreement, the undersigned, [●], as City’s Authorized 

Representative, does hereby certify on behalf of the City and not in his/her personal capacity, as 

of the date hereof: 

(a) pursuant to Section 11(a)(x), attached hereto as Annex A is an incumbency 

certificate that lists all persons, together with their positions and specimen signatures, who are duly 

authorized by the City to execute the WIFIA Loan Documents to which the City is a party and 

make the certifications of the City delivered in connection therewith, and who have been appointed 

as a City’s Authorized Representative in accordance with Section 26 (City’s Authorized 

Representative) of the WIFIA Loan Agreement;  

(b) pursuant to Section 11(a)(ii), the City has delivered to the WIFIA Lender copies of 

each Related Document and each Existing Construction Contract to which the City is a party, 

together with any amendments, waivers or modifications thereto, that has been entered into on or 

prior to the Effective Date, and each such document is complete, fully executed, and in full force 

and effect, and all conditions contained in such documents that are necessary to the closing of the 

WIFIA transactions contemplated by the WIFIA Loan Agreement have been fulfilled; 

(c) pursuant to Section 11(a)(iii), the City has delivered to the WIFIA Lender a copy 

of the City’s Organizational Documents, as in effect on the Effective Date, each of which 

Organizational Documents is in full force and effect; 

(d) pursuant to Section 11(a)(iv), the City has delivered to the WIFIA Lender a copy 

of the WIFIA City Resolution, the WIFIA City Resolution is in full force and effect, and no further 

instruments or documents (including any resolutions, ordinances, and supplements) are necessary 

for the City to execute and deliver, and to perform its obligations under, the WIFIA Loan 
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Documents to which it is a party and to consummate and implement the transactions contemplated 

by the WIFIA Loan Documents to which it is a party. 

(e) pursuant to Section 11(a)(x)(A), the City has obtained all Governmental Approvals 

necessary (i) as of the Effective Date in connection with the Project and (ii) to execute and deliver, 

and perform its obligations under, the WIFIA Loan Documents to which it is a party, and all such 

Governmental Approvals are final, non-appealable and in full force and effect (and are not subject 

to any notice of violation, breach or revocation); 

(f) pursuant to Section 11(a)(x)(B), as of the Effective Date, (i) the maximum principal 

amount of the WIFIA Loan, together with the amount of any other credit assistance provided under 

the Act to the Borrower, does not exceed forty-nine percent (49%) of reasonably anticipated 

Eligible Project Costs and (ii) the total federal assistance provided to the Project, including the 

maximum principal amount of the WIFIA Loan, does not exceed eighty percent (80%) of Total 

Project Costs; 

(g) pursuant to Section 11(a)(x)(C), the City is in compliance with NEPA and any 

applicable federal, state or local environmental review and approval requirements with respect to 

the Project; 

(h) pursuant to Section 11(a)(x)(D), (i) the City’s Federal Employer Identification 

Number is [●], as evidenced by the City’s W-9 which is attached hereto as Annex B-1, (ii) the 

City’s Data Universal Numbering System number is [●], and (iii) the City has registered with, and 

obtained confirmation of active registration status from, the federal System for Award 

Management (www.SAM.gov), which confirmation is attached hereto as Annex B-2; 

(i) pursuant to Section 11(a)(x)(E), the representations and warranties of the City set 

forth in the WIFIA Loan Agreement and in each other WIFIA Loan Document to which the City 

is a party are true and correct on and as of the date hereof, except to the extent that such 

representations and warranties expressly relate to an earlier date, in which case such 

representations and warranties were true and correct as of such earlier date; 

(j) pursuant to Section 11(a)(x)(F), no City Material Adverse Effect, or any event or 

condition that could reasonably be expected to have a City Material Adverse Effect, has occurred 

or arisen since June 1, 2021; 

(k) pursuant to Section 11(a)(xii), the City has delivered to the WIFIA Lender the Base 

Case Financial Model, which demonstrates that (i) projected Revenues and Authority Revenues 

are each sufficient to meet the Loan Amortization Schedule and (ii) the City has developed, and 

identified adequate revenues to implement, a plan for operating, maintaining and repairing the 

Project over the useful life of the Project; and 

(l) pursuant to Section 11(a)(xiii), the City has delivered to the WIFIA Lender 

certificates of insurance, and each such insurance certificate is true and correct and demonstrates 

compliance with the requirements of Section 17(f) (Affirmative Covenants of the City – Insurance; 

Net Proceeds) of the WIFIA Loan Agreement. 

[Signature Page Follows]  
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IN WITNESS WHEREOF, the undersigned has executed this certificate as of the date first 

mentioned above. 

CITY OF ESCONDIDO 

By:  

Name:  

Title:  
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ANNEX A 

INCUMBENCY CERTIFICATE  

The undersigned certifies that he/she is the [●] of the City of Escondido, a municipal 

corporation and general law city duly organized and existing under the Constitution and laws of 

the State of California (the “City”), and as such he/she is authorized to execute this certificate and 

further certifies that the following persons have been elected or appointed, are qualified, and are 

now acting as officers or authorized persons of the City in the capacity or capacities indicated 

below, and that the signatures set forth opposite their respective names are their true and genuine 

signatures.  He/She further certifies that any of the officers listed below is authorized to sign 

agreements and give written instructions with regard to any matters pertaining to the WIFIA Loan 

Documents to which the City is a party on behalf of the City as the City’s Authorized 

Representative: 

Name Title Signature 

  ________________________ 

  ________________________ 

 

Capitalized terms used in this certificate and not defined shall have the respective meanings 

ascribed to such terms in the WIFIA Loan Agreement, dated as of the date hereof, by and among 

the City, the Escondido Joint Powers Financing Authority, and the United States Environmental 

Protection Agency, acting by and through the Administrator of the Environmental Protection 

Agency. 

IN WITNESS WHEREOF, the undersigned has executed this certificate as of this [●] day 

of [●]. 

CITY OF ESCONDIDO 

By:  

Name:  

Title:  
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EXHIBIT I 

 

FORM OF CERTIFICATE OF SUBSTANTIAL COMPLETION 

 

[Letterhead of Borrower] 

[Date] 

Environmental Protection Agency 

WIFIA Director 

WJC-W 6201A 

1200 Pennsylvania Avenue NW 

Washington, DC 20460 

Project:  Lake Wohlford Dam Replacement Project (WIFIA – N20149CA) 

Dear Director: 

This certificate is provided pursuant to Section 20(g)(i)(A) (Reporting Requirements of the City – 

Notices – Substantial Completion) of that certain WIFIA Loan Agreement (the “WIFIA Loan 

Agreement”), dated as of [●] by and among Escondido Joint Powers Financing Authority (the 

“Borrower”), City of Escondido (the “City”) and the United States Environmental Protection 

Agency, acting by and through its Administrator (the “WIFIA Lender”). 

Unless otherwise defined herein, all capitalized terms in this certificate have the meanings assigned 

to those terms in the WIFIA Loan Agreement. 

I, the undersigned, in my capacity as the City’s Authorized Representative and not in my individual 

capacity, do hereby certify to the WIFIA Lender that: 

(a) on [insert date Substantial Completion requirements were satisfied], the Project satisfied 

each of the requirements for Substantial Completion set forth in the [insert reference to the 

design-build or similar agreements for the Project]; 

(b) Substantial Completion has been declared under each of the above-referenced agreements 

and copies of the notices of Substantial Completion under such agreements are attached to 

this certification; and 

(c) Substantial Completion, as defined in the WIFIA Loan Agreement, has been achieved. 

CITY OF ESCONDIDO, 

by its authorized representative 

 

By:  _______________________________ 

Name: 

Title: 
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EXHIBIT J 

 

FORM OF QUARTERLY REPORT 

United States Environmental Protection Agency 

WIFIA Director 

WJC-W 6201A 

1200 Pennsylvania Avenue NW 

Washington, DC 20460 

WIFIA_Portfolio@epa.gov 

Re:  Lake Wohlford Dam Replacement Project (WIFIA – N20149CA) 

This Quarterly Report for the period of [insert relevant period] (the “Quarterly Period”) is 

provided pursuant to Section 20(c)(i) (Reporting Requirements of the City – Construction 

Reporting) of the WIFIA Loan Agreement, dated as of [●] (the “WIFIA Loan Agreement”), by 

and among Escondido Joint Powers Financing Authority (the “Borrower”), City of Escondido 

(the “City”) and the United States Environmental Protection Agency, acting by and through the 

Administrator of the Environmental Protection Agency (the “WIFIA Lender”).  Unless otherwise 

defined herein, all capitalized terms in this Quarterly Report have the meanings assigned to those 

terms in the WIFIA Loan Agreement. 

1. Project Status.  Provide a narrative summary of the Project’s construction progress during 

the Quarterly Period, including with respect to the Project components or sub-projects 

where appropriate. Complete the table in Appendix A to update the Project scope, schedule, 

and costs with the latest information. 

 
 

 

2. Current Projected Substantial Completion Date:  

 

 

If the current Projected Substantial Completion Date differs than the date set forth in the 

Quarterly Report most recently delivered to the WIFIA Lender (or, if no such report has 

yet been provided, the date of the Projected Substantial Completion Date set forth in the 

WIFIA Loan Agreement as of the Effective Date), provide a description in reasonable 

detail for such projected delay or difference: 

 
 

 

3. Material Problems (if any) 

 

Note any problems encountered or anticipated during the construction of the Project during 

the Quarterly Period that (1) impedes Project completion within the scope, costs, and 

schedule outlined in the WIFIA Loan Agreement or (2) relates to unforeseen complications 
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in connection with the construction of the Project.  This may include commissioning/start-

up issues, constructability issues for the Project as planned, adverse impacts to Project 

surroundings, changes in or issues with meeting environmental or federal compliance 

requirements, and unanticipated or abnormal permit approval timelines. Include an 

assessment of the impact and any current plans to address the problems.  

 

4. Other Matters Related to the Project (if applicable) 

 

 

 

 

Date:  _______________________ CITY OF ESCONDIDO, 

  

 By:  _______________________________ 

 Name:  _____________________________ 

 Title:_______________________________ 
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APPENDIX A 

 
Project Scope Project Schedule Project Costs 

Project 

Component 

Completed 

(Y/N) 

Contract/ 

Vendor 

Bid 

Advertisem

ent Date 

Contract 

Award Date 

NTP 

Effective 

Date 

Original 

Substantial 

Completion 

Date 

Estimated  

Substantial 

Completion 

Date 

Original 

Contract 

Amount 

Estimated 

Costs to 

Complete 

Costs 

Earned or 

Paid to 

Date 

           

           

Total           

 
 

 

Table Definitions:  

Project Component –  project name or ID as tracked by the borrower 

Complete (Y/N) – indication that project is complete, and no additional updates will be provided 
Description (program of projects only) – brief overview of scope of work for the project component.  

Location (program of projects only) – physical project boundaries  
Covered by existing NEPA? (program of projects only) – refer to the environmental review documents that is the basis for the NEPA finding. Is 

the project within the geographic scope and scope of activities described in the documents?  

 
Contract/Vendor – the contract identifier and contractor that is/will be completing the project construction. 

Bid Advertisement Date – the date the bid was advertised 

Contract Award date – the date the contract was awarded 
NTP Effective date – the effective date to proceed with the construction in the Notice to Proceed 

Original Substantial Completion Date – the substantial completion date for the given project as noted in the original contract award 

Estimated Substantial Completion Date – the latest date estimate for substantial completion for the given project component 
 

Original Contract Amount – the original contract award amount 

Estimated Costs to Complete – the latest cost estimates to complete the given project component  
Costs Earned or Paid to Date – the latest incurred contract costs for the given project component 

Total – Total the cost amounts across all project components and contracts 
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EXHIBIT K 

 

FORM OF PUBLIC BENEFITS REPORT 

Pursuant to Section 11(a)(xiv) and Section 20(d) of the WIFIA Loan Agreement, dated as of the 

date hereof, by and among Escondido Joint Powers Financing Authority, the City of Escondido 

(the “City”), and the United States Environmental Protection Agency, acting by and through the 

Administrator of the Environmental Protection Agency (the “WIFIA Loan Agreement”), the City 

is providing this Public Benefits Report in connection with the Lake Wohlford Dam Replacement 

Project (WIFIA – N20149CA).  Capitalized terms used in this Public Benefits Report and not 

defined shall have the respective meanings ascribed to such terms in the WIFIA Loan Agreement. 

Reporting Period:  [Prior to the Effective Date][within ninety (90) days following the Substantial 

Completion Date][within ninety (90) days following the fifth (5th) anniversary of the Substantial 

Completion Date] 

(i) The number of total jobs and direct jobs projected to be created by the Project during 

the period between the Effective Date and the Substantial Completion Date:  

WIFIA projects that the Project will create [__] total jobs, of which the City projects [__] 

will be direct jobs. 

(ii) Indicate (yes or no) whether the Project will assist the City in complying with 

applicable regulatory requirements, and if yes, describe how the project assists with 

regulatory compliance: 

Yes ☐  

If yes, additional description: [___] 

No  ☐  

(iii) The Project will assist the City with the following environmental measure:17 

[Amount by which Project will provide new, expanded, improved, more reliable, more 

resilient, or more efficient treatment capacity for wastewater treatment (measured in 

MGD capacity at Substantial Completion)] 

[Amount by which Project will provide higher level of treatment at wastewater treatment 

plants (measured in MGD capacity at Substantial Completion)] 

[Frequency and volume of CSOs events per year eliminated by the Project (measured in 

gallons and events per year at Substantial Completion)] 

17  NTD:  Appropriate environmental measure to be selected by WIFIA engineering. 
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[Reduce levels of Nitrogen, Phosphorus, biochemical oxygen demand (BOD) and 

total suspended solids (TSS) (measured by percentage annually)] 

[Increase the volume of potable water produced (measured by MGD annually)] 

[Increase the volume of water recycled, recharged or redirected (measured by 

MGD annually)] 

[Increase Class [A][B] biosolids (measured by tons annually)] 

[Prevent/eliminate collection sewer failures (measured by number per 100 miles)] 

[Increase amount of grit removed (measured by tons annually)] 

[Reduce frequency and volume of SSO discharges to local watersheds [provide 

standby power] (measured by [___]) 

[Provide increased stormwater and flood protection (measured by total number of 

acreage)] 

[Prevent water main breaks (measured by number annually)] 
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Consulting Agreement (v2) - 14 - CAO:2/16/2023 

ATTACHMENT “B” 
Personnel List 

Pursuant to Section 4 of the Agreement, CONSULTANT shall only assign performance of Services to 
persons listed in Exhibit 1 to this Personnel List, which is attached hereto an incorporated by this 
reference.  

CONSULTANT shall not add or remove persons from this Personnel List without the City’s prior written 
consent.  If CONSULTANT has not designated a person to perform a component of the Services, 
CONSULTANT shall not assign such component of the Services to a person without obtaining the City’s 
prior written consent.  CONSULTANT shall not subcontract any component of the Services without 
obtaining the City’s prior written consent. 

Acknowledged by: 

Date:  __________________ ___________________________________ 
Jerry Reed, Vice President 
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 GEI CONSULTANTS, INC. | Page 35 

RFP 24-08 | Construction Management Services for the Lake Wohlford Dam Replacement Project 

Figure 4. Pre-Construction Phase Organizational Chart 
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                       ATTACHMENT B, EXHIBIT 1



 GEI CONSULTANTS, INC. | NOT COUNTED IN PAGE COUNT, PER RFP 

RFP 24-08 | Construction Management Services for the Lake Wohlford Dam Replacement Project 

Figure 5. Construction Phase Organizational Chart
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GEI CONSULTANTS, INC. |  
 

Resume # Name Proposed Role 

APPENDIX A: KEY STAFF INTRODUCED IN SECTION 2 
1 Jerry Reed, PE Principal-In-Charge & Pre-Construction Manager 
2 Steve Lindsay, PE Construction Manager 
3 Dave Gutierrez, PE, GE DSOD Advisor 
4 Wade Griffis, PE Contractor Prequalification & Bid Support; Senior Advisor 

5 Aaron Trimm, PE, CCM Construction Contract Administrator 
6 Michel (Mike) Jubran  QA Manager; Resident Engineer – Foundation and Dam 
7 Mike Kenny  Resident Engineer – Outlet Works 
8 Rodolfo Ruiz Gaekel  Lead QA Inspector – Civil and RCC 

9 Enrico Rufini, PE, GE, CEG Lead QA Inspector – Geotechnical, Geology and Grouting 
10 Jay Losofsky  Start-Up & Commissioning Coordinator; M/ E / I&C Inspector 
11 Heather Geren  Document Controller 
12 Michalle Beringhaus, CCM, PMP Labor Compliance Specialist 

APPENDIX B: OTHER STAFF DETAILED IN ORGANIZATIONAL CHARTS IN SECTION 5 
13 Arun Parsons, PE, CCM Risk Manager 
14 Autumn Childers Scheduler 
15 Bob Frazer, ACI, WAQTC QA Inspector - RCC 
16 Bryan Reese, ASP, BCSP CM Safety Manager 

17 Chad Davis, PE Constructability Reviewer – Materials & QC 
18 Derick London, QSP QA Inspector - RCC 
19 Edmond Jabbour, ACI, CTM QA Inspector - RCC 
20 Eric Bennet Blasting Specialist 

21 Geoff Swink, ACI Lab Technician 
22 Jacob Cruz, CTM Lab Technician 
23 Jeff Edwards, CWI, ICC, ACI, NACE QA Inspector – Welding and Coatings 
24 Kody Vandervort Office Engineer 

25 Lucy Vinnichenko CM Contract Administrator 
26 Mark Bell CWI, NACE, ASNT Inspector – Cathodic Protection 
27 Mike Magana ACI, ICC, NICET Lab Supervisor 
28 Mike Pauletto Constructability Reviewer; Senior Advisor 
29 Randy Lewis, ICC, ACI, CWI QA Inspector –Concrete & Structural 

30 Raul Salazar, EIT Cost Estimator 
31 Rob Fill, CCM Contractor Prequalification & Bid Support; Senior Advisor 

32 Vance Sanford, CWI, ACI QA Inspector – Shop Inspections 

STAFF RESUMES 
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 RESOLUTION NO. 2024-16 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
ESCONDIDO, CALIFORNIA, AUTHORIZING THE MAYOR 
TO EXECUTE, ON BEHALF OF THE CITY, A CONSULTING 
AGREEMENT WITH GOLDEN STATE LABOR 
COMPLIANCE FOR LABOR COMPLIANCE MONITORING 
SERVICES FOR THE LAKE WOHLFORD DAM 
REPLACEMENT PROJECT 

 

 

 WHEREAS, the City of Escondido (“City”) desires to construct the Lake Wohlford Dam 

Replacement Project (“Project”); and 

 WHEREAS, the Project work will replace the existing dam with a new roller compacted concrete 

dam with integrated spillway and outlet works immediately downstream of the existing dam; and 

 WHEREAS, the City desires labor compliance monitoring services for the Project; and 

 WHEREAS, the use of a formal Labor Compliance Program (LCP) is required for funding of the 

Project; and 

 WHEREAS, Golden State Labor Compliance is the City of Escondido Utilities Department’s 

administrator for the LCP; and 

 WHEREAS, the Interim Director of Utilities recommends that the Consulting Agreement 

(“Agreement”) be approved; and 

 WHEREAS, this City Council desires at this time and deems it to be in the best public interest to 

accept the recommendations of the Interim Director of Utilities and approve said Agreement in an amount 

not to exceed $256,824. 
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  NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Escondido, California, as 

follows: 

1. That the above recitations are true. 

2. That the Mayor and City Council accepts the recommendation of the Interim Director of 

Utilities. 

3. That the Mayor is authorized to execute, on behalf of the City, a Consulting Agreement 

with Golden State Labor Compliance, in substantially the same format as Exhibit “A,” which is 

attached hereto and incorporated by this reference, subject to final approval as to form by the 

City Attorney.   
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Consulting Agreement (v2) - 1 - CAO:2/16/2023  

 
 

CITY OF ESCONDIDO 
CONSULTING AGREEMENT 

  

 This Consulting Agreement (“Agreement”) is made and entered into as of the last signature  

date set forth below (“Effective Date”), 
 
 

Between:  CITY OF ESCONDIDO 
  a California municipal corporation 
  201 N. Broadway 
  Escondido, CA 92025 
  Attn: Randy Manns 
  760-839-6290, ext. 7031 
  ("CITY") 
 
And:  Golden State Labor Compliance, LLC 
  a California limited liability company 
  38733 Ninth St. E., Suite W 
  Palmdale, CA  93550 
  Attn: Vic Conklin 
  661-267-0940 
  ("CONSULTANT"). 
 

(The CITY and CONSULTANT each may be referred to herein as a “Party” and collectively as the 
“Parties.”) 

 WHEREAS, the CITY has determined that it is in the CITY’s best interest to retain the 

professional services of a consultant to provide comprehensive labor compliance services for the Lake 

Wohlford Dam Replacement Project; and   

 WHEREAS, CONSULTANT is considered competent to perform the necessary professional 

services for the CITY; and 

 WHEREAS, the CITY and CONSULTANT desire to enter into this Agreement for the per-

formance of the Services described herein. 

NOW, THEREFORE, in consideration of the mutual covenants, promises, terms, and conditions 

set forth herein, and the mutual benefits derived therefrom, the Parties hereby agree as follows: 

1. Description of Services.  CONSULTANT shall furnish all of the Services described in the Scope of 
Work, which is attached to this Agreement as Attachment “A” and incorporated herein by this 
reference (“Services”).  

2. Compensation.  In exchange for CONSULTANT’s completion of the Services, the CITY shall pay, 
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Consulting Agreement (v2) - 2 - CAO:2/16/2023  

and CONSULTANT shall accept in full, an amount not to exceed the sum of $256,824.  
CONSULTANT shall be compensated only for performance of the Services described in this 
Agreement.  No compensation shall be provided for any other work or services without the CITY’s 
prior written consent.  If this Agreement is amended at any time, additional compensation of 
CONSULTANT contained in any subsequent amendments shall not exceed a cumulative total of 
25% of the maximum payment provided for in this Section 2, unless approved by resolution of the 
City Council.     
 

3. Performance.  CONSULTANT shall faithfully perform the Services in a proficient manner, to the 
satisfaction of the CITY, and in accord with the terms of this Agreement.  CONSULTANT shall be 
responsible for the professional quality, technical accuracy, timely completion, and coordination of 
all reports and other information furnished by CONSULTANT pursuant to this Agreement, except 
that CONSULTANT shall not be responsible for the accuracy of information supplied by the CITY. 
 

4. Personnel.  The performance of the Services by certain professionals is significant to the CITY.  As 
such, CONSULTANT shall only assign the persons listed on Attachment “B”, attached to this 
Agreement and incorporated herein by this reference (“Personnel List”), to perform the Services.  
CONSULTANT shall not add or remove persons from the Personnel List without the City’s prior 
written consent.  If CONSULTANT has not designated a person to perform a component of the 
Services, CONSULTANT shall not assign such component of the Services to a person without 
obtaining the City’s prior written consent.  CONSULTANT shall not subcontract any component of 
the Services without obtaining the City’s prior written consent.  
 

5. Termination.  The Parties may mutually terminate this Agreement through a writing signed by both 
Parties.  The CITY may terminate this Agreement for any reason upon providing CONSULTANT 
with 10 days’ advance written notice.  CONSULTANT agrees to cease all work under this Agreement 
on or before the effective date of any notice of termination.  If the CITY terminates this Agreement 
due to no fault or failure of performance by CONSULTANT, then CONSULTANT shall be 
compensated based on the work satisfactorily performed at the time of such termination.  In no 
event shall CONSULTANT be entitled to receive more than the amount that would be paid to 
CONSULTANT for the full performance of the Services.   
 

6. City Property.  All original documents, drawings, electronic media, and other materials prepared by 
CONSULTANT pursuant to this Agreement immediately become the exclusive property of the CITY, 
and shall not be used by CONSULTANT for any other purpose without the CITY’s prior written 
consent. 
 

7. Insurance Requirements. 

a. CONSULTANT shall procure and maintain, at its own cost, during the entire term of this 
Agreement, insurance against claims for injuries to persons or damages to property that may 
arise from or in connection with the performance of the Services, and the results of such work, 
by CONSULTANT, its agents, representatives, employees, or subcontractors.  Insurance 
coverage shall be at least as broad as the following: 

(1) Commercial General Liability.  Insurance Services Office (“ISO”) Form CG 00 01 covering 
Commercial General Liability on an “occurrence” basis, including products and completed 
operations, property damage, bodily injury, and personal & advertising injury, with limits 
no less than $2,000,000 per occurrence and $4,000,000 general aggregate.  

(2) Automobile Liability.  ISO Form CA 00 01 covering any auto (Code 1), or if CONSULTANT 
has no owned autos, hired (Code 8) and non-owned autos (Code 9), with limits no less 
than $1,000,000 per accident for bodily injury and property damage, unless waived by the 
CITY and approved in writing by the CITY’s Risk and Safety Division.  
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Consulting Agreement (v2) - 3 - CAO:2/16/2023  

(3) Workers’ Compensation.  Worker’s Compensation as required by the State of California, 
with Statutory Limits, and Employer’s Liability Insurance with limits of no less than 
$1,000,000 per accident for bodily injury or disease. 

(4) Professional Liability (Errors and Omissions).  Professional Liability (Errors and 
Omissions) appropriate to CONSULTANT’s profession, with limits no less than $2,000,000 
per occurrence or claim and $2,000,000 aggregate. 

(5) If CONSULTANT maintains broader coverage and/or higher limits than the minimums 
otherwise required by this Agreement, the CITY requires and shall be entitled to the 
broader coverage and/or the higher limits maintained by CONSULTANT. 

b. Each insurance policy required by this Agreement must be acceptable to the City Attorney and 
shall meet the following requirements: 

(1) Acceptability of Insurers.  Insurance coverage must be provided by an insurer authorized 
to conduct business in the state of California with a current A.M. Best’s rating of no less 
than A-: FSC VII, or as approved by the CITY. 

(2) Additional Insured Status.  Both the Commercial General Liability and the Automobile 
Liability policies must name the CITY (including its officials, officers, agents, employees, 
and volunteers) specifically as an additional insured under the policy on a separate 
endorsement page.  The Commercial General Liability additional insured endorsement 
shall be at least as broad as ISO Form CG 20 10 11 85, or if not available, through the 
addition of both CG 20 10, CG 20 26, CG 20 33, or CG 20 38, and CG 20 37 if a later 
edition is used.  The Automobile Liability endorsement shall be at least as broad as ISO 
Form CA 20 01. 

(3) Primary Coverage.  CONSULTANT’s insurance coverage shall be primary coverage at 
least as broad as ISO CG 20 01 04 13 with respect to the CITY, its officials, officers, 
agents, employees, and volunteers.  Any insurance or self-insurance maintained by the 
CITY, its officials, officers, agents, employees, or volunteers shall be in excess of 
CONSULTANT’s insurance and shall not contribute with it. 

(4) Notice of Cancellation.  Each insurance policy shall provide that coverage shall not be 
canceled, except with prior written notice to the CITY. 

(5) Subcontractors.  If applicable, CONSULTANT shall require and verify that all 
subcontractors maintain insurance meeting all the requirements stated within this 
Agreement, and CONSULTANT shall ensure that the CITY (including its officials, officers, 
agents, employees, and volunteers) is an additional insured on any insurance required 
from a subcontractor. 

(6) Waiver of Subrogation.  CONSULTANT hereby grants to the CITY a waiver of any right to 
subrogation that any insurer of CONSULTANT may acquire against the CITY by virtue of 
the payment of any loss under such insurance.  CONSULTANT agrees to obtain any 
endorsement that may be necessary to affect this waiver of subrogation, but this 
subsection shall apply regardless of whether or not the CITY has received a waiver of 
subrogation endorsement from the insurer.  Any Workers’ Compensation policy required 
by this Agreement shall be endorsed with a waiver of subrogation in favor of the CITY for 
all work performed by the CONSULTANT, its agents, representatives, employees, and 
subcontractors. 

(7) Self-Insurance.  CONSULTANT may, with the CITY’s prior written consent, fulfill some or 
all of the insurance requirements contained in this Agreement under a plan of self-
insurance.  CONSULTANT shall only be permitted to utilize such self-insurance if, in the 
opinion of the CITY, CONSULTANT’s (i) net worth and (ii) reserves for payment of claims 
of liability against CONSULTANT are sufficient to adequately compensate for the lack of 
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Consulting Agreement (v2) - 4 - CAO:2/16/2023  

other insurance coverage required by this Agreement.  CONSULTANT’s utilization of self-
insurance shall not in any way limit the liabilities assumed by CONSULTANT pursuant to 
this Agreement. 

(8) Self-Insured Retentions.  Self-insured retentions must be declared to and approved by the 
CITY. 

c. Verification of Coverage.  At the time CONSULTANT executes this Agreement, CONSULTANT 
shall provide the CITY with original Certificates of Insurance including all required amendatory 
endorsements (or copies of the applicable policy language effecting the insurance coverage 
required by this Agreement), which shall meet all requirements under this Agreement.  The CITY 
reserves the right to require complete, certified copies of all required insurance policies, 
including endorsements required by this Agreement, at any time.   

d. Special Risks or Circumstances.  The CITY reserves the right, at any point during the term of 
this Agreement, to modify the insurance requirements in this Agreement, including limits, based 
on the nature of the risk, prior experience, insurer, coverage, or other special circumstances. 

e. No Limitation of Obligations.  The insurance requirements in this Agreement, including the types 
and limits of insurance coverage CONSULTANT must maintain, and any approval of such 
insurance by the CITY, are not intended to and shall not in any manner limit or qualify the 
liabilities and obligations otherwise assumed by CONSULTANT pursuant to this Agreement, 
including but not limited to any provisions in this Agreement concerning indemnification. 

f. Failure to comply with any of the insurance requirements in this Agreement, including, but not 
limited to, a lapse in any required insurance coverage during the term of this Agreement, shall 
be a material breach of this Agreement.  In the event that CONSULTANT fails to comply with 
any such insurance requirements in this Agreement, in addition to any other remedies the CITY 
may have, the CITY may, at its sole option, (i) immediately terminate this Agreement; or (ii) order 
CONSULTANT to stop work under this Agreement and/or withhold any payment that becomes 
due to CONSULTANT until CONSULTANT demonstrates compliance with the insurance 
requirements in this Agreement. 

8. Indemnification, Duty to Defend, and Hold Harmless. 

a. CONSULTANT (including CONSULTANT’s agents, employees, and subcontractors, if any) shall 
indemnify, defend, and hold harmless the CITY, its officials, officers, agents, employees, and 
volunteers from and against any and all claims, demands, actions, causes of action, proceedings 
(including but not limited to legal and administrative proceedings of any kind), suits, fines, 
penalties, judgments, orders, levies, costs, expenses, liabilities, losses, damages, or injuries, in 
law or equity, including without limitation the payment of all consequential damages and 
attorney’s fees and other related litigation costs and expenses (collectively, “Claims”), of every 
nature caused by, arising out of, or in connection with CONSULTANT’s performance of the 
Services or its failure to comply with any of its obligations contained in this Agreement, except 
where caused by the active negligence, sole negligence, or willful misconduct of the CITY. 

b. CONSULTANT (including CONSULTANT’s agents, employees, and subcontractors, if any) shall 
indemnify, defend, and hold harmless the CITY, its officials, officers, agents, employees, and 
volunteers from and against any and all Claims caused by, arising under, or resulting from any 
violation, or claim of violation, of the San Diego Municipal Storm Water Permit (Order No. R9-
2013-0001, as amended) of the California Regional Water Quality Control Board, Region 9, San 
Diego, that the CITY might suffer, incur, or become subject to by reason of, or occurring as a 
result of, or allegedly caused by, any work performed pursuant to this Agreement. 

c. All terms and provisions within this Section 8 shall survive the termination of this Agreement. 
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Consulting Agreement (v2) - 5 - CAO:2/16/2023  

9. Anti-Assignment Clause.  Because the CITY has relied on the particular skills of CONSULTANT in 
entering into this Agreement, CONSULTANT shall not assign, delegate, subcontract, or otherwise 
transfer any duty or right under this Agreement, including as to any portion of the Services, without 
the CITY’s prior written consent.  Any purported assignment, delegation, subcontract, or other 
transfer made without the CITY’s consent shall be void and ineffective.  Unless CONSULTANT 
assigns this entire Agreement, including all rights and duties herein, to a third party with the CITY’s 
prior written consent, CONSULTANT shall be the sole payee under this Agreement.  Any and all 
payments made pursuant to the terms of this Agreement are otherwise not assignable.   
 

10. Attorney's Fees and Costs.  In any action to enforce the terms and conditions of this Agreement, 
the prevailing Party shall be entitled to reasonable attorney’s fees and costs. 
 

11. Independent Contractor. CONSULTANT is an independent contractor, and no agency or 
employment relationship is created by the execution of this Agreement. 
 

12. Amendment.  This Agreement shall not be amended except in a writing signed by the CITY and 
CONSULTANT. 
 

13. Merger Clause.  This Agreement, together with its attachments or other documents described or 
incorporated herein, if any, constitutes the entire agreement and understanding of the CITY and 
CONSULTANT concerning the subject of this Agreement and supersedes and replaces all prior 
negotiations, understandings, or proposed agreements, written or oral, except as otherwise 
provided herein.  In the event of any conflict between the provisions of this Agreement and any of 
its attachments or related documents, if any, the provisions of this Agreement shall prevail. 
 

14. Anti-Waiver Clause.  None of the provisions of this Agreement shall be waived by the CITY because 
of previous failure to insist upon strict performance, nor shall any provision be waived because any 
other provision has been waived by the CITY, in whole or in part. 
 

15. Severability.  This Agreement shall be performed and shall be enforceable to the full extent allowed 
by applicable law, and the illegality, invalidity, waiver, or unenforceability of any provision of this 
Agreement shall not affect the legality, validity, applicability, or enforceability of the remaining 
provisions of this Agreement. 
 

16. Governing Law.  This Agreement and all rights and obligations arising out of it shall be construed in 
accordance with the laws of the State of California.  Venue for any action arising from this Agreement 
shall be conducted only in the state or federal courts of San Diego County, California. 

 
17. Counterparts.  This Agreement may be executed on separate counterparts, each of which shall be 

an original and all of which taken together shall constitute one and the same instrument.  Delivery 
of an executed signature page of this Agreement by electronic means, including an attachment to 
an email, shall be effective as delivery of an executed original.  The Agreement on file with the City 
is the copy of the Agreement that shall take precedence if any differences exist between or among 
copies or counterparts of the Agreement. 
 

18. Provisions Cumulative.  The foregoing provisions are cumulative to, in addition to, and not in 
limitation of any other rights or remedies available to the CITY. 
 

19. Notice.  Any statements, communications, or notices to be provided pursuant to this Agreement 
shall be sent to the attention of the persons indicated herein, and the CITY and CONSULTANT shall 
promptly provide the other Party with notice of any changes to such contact information. 
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Consulting Agreement (v2) - 6 - CAO:2/16/2023  

20. Business License.   CONSULTANT shall obtain a City of Escondido Business License prior to 
execution of this Agreement and shall maintain such Business License throughout the term of this 
Agreement. 
 

21. Compliance with Laws, Permits, and Licenses. CONSULTANT shall keep itself informed of and 
comply with all applicable federal, state, and local laws, statutes, codes, ordinances, regulations, 
rules, and other legal requirements in effect during the term of this Agreement. CONSULTANT shall 
obtain any and all permits, licenses, and other authorizations necessary to perform the Services.  
Neither the CITY, nor any elected or appointed boards, officers, officials, employees, or agents of 
the CITY, shall be liable, at law or in equity, as a result of any failure of CONSULTANT to comply 
with this section. 
 

22. Prevailing Wages. If applicable, pursuant to California Labor Code section 1770 et seq., 
CONSULTANT agrees that a prevailing rate and scale of wages, in accordance with applicable 
laws, shall be paid in performing this Agreement.  CONSULTANT shall keep itself informed of and 
comply with all applicable federal, state, and local laws, statutes, codes, ordinances, regulations, 
rules, and other legal requirements pertaining to the payment of prevailing wages.  The prevailing 
rate and scale to be paid shall be the same as the applicable “General Prevailing Wage 
Determination” approved by the Department of Industrial Relations as of the Effective Date of this 
Agreement, which are available online at http://www.dir.ca.gov/oprl/dprewagedetermination.htm 
and incorporated into this Agreement by this reference. Neither the CITY, nor any elected or 
appointed boards, officers, officials, employees, or agents of the CITY, shall be liable, at law or in 
equity, as a result of any failure of CONSULTANT to comply with this section. 
 

23. Department of Industrial Relations Compliance.  This public project is subject to compliance 
monitoring and enforcement by the Department of Industrial Relations.  CONSULTANT shall post 
all job site notices required by regulation.  CONSULTANT, as well as any subcontractors, shall be 
registered pursuant to California Labor Code section 1725.5 to be qualified to bid on, be listed in a 
bid proposal (subject to the requirements of Public Contract Code section 4104), or engage in the 
performance of any public works contract subject to the requirements of Division 2, Part 7, Chapter 
1 of the California Labor Code.  Neither the CITY, nor any elected or appointed boards, officers, 
officials, employees, or agents of the CITY, shall be liable, at law or in equity, as a result of any 
failure of CONSULTANT to comply with this section. 
 

24. Immigration Reform and Control Act of 1986. CONSULTANT shall keep itself informed of and 
shall comply with the Immigration Reform and Control Act of 1986 (“IRCA”).  CONSULTANT 
represents and warrants that all of its employees and the employees of any subcontractor retained 
by CONSULTANT who perform any of the Services under this Agreement, are and will be authorized 
to perform the Services in full compliance with the IRCA.  CONSULTANT affirms that as a licensed 
contractor and employer in the State of California, all new employees must produce proof of 
eligibility to work in the United States within the first three days of employment and that only 
employees legally eligible to work in the United States will perform the Services.  CONSULTANT 
agrees to comply with the IRCA before commencing any Services, and continuously throughout the 
performance of the Services and the term of this Agreement. 
 

25. Effective Date.  Unless a different date is provided in this Agreement, the effective date of this 
Agreement shall be the latest date of execution set forth by the names of the signatories below. 

 
(SIGNATURE PAGE FOLLOWS) 
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Consulting Agreement (v2) - 7 - CAO:2/16/2023  

 
 

  IN WITNESS WHEREOF, this Agreement is executed by the Parties or their duly authorized 
representatives as of the Effective Date: 
 
 
 CITY OF ESCONDIDO 
 
 
Date:  __________________ ___________________________________ 
 Dane White, Mayor 
 
 

 

 GOLDEN STATE LABOR COMPLIANCE, LLC 
 
 
Date:  __________________ ___________________________________ 
 Victor Conklin, President 
 
 
APPROVED AS TO FORM: 
OFFICE OF THE CITY ATTORNEY 
MICHAEL R. MCGUINNESS, CITY ATTORNEY 

 
BY: __________________________ 
 

THE CITY OF ESCONDIDO DOES NOT DISCRIMINATE AGAINST QUALIFIED PERSONS WITH DISABILITIES. 
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ATTACHMENT “A” 
Scope of Work 

A. General

Golden State Labor Compliance, LLC, a California limited liability company (“Consultant”) will
provide the City of Escondido, a California municipal corporation (“City”) with consulting services
related to the City’s Lake Wohlford Dam Replacement Project (“Project”).

B. Location

Consultant to provide services at various locations including the Project Site at Lake Wohlford,
having assessor’s parcel number (“APN”) 240-030-02, 24, Escondido, CA.

C. Services

Consultant will perform comprehensive monitoring and enforcement services for the City’s Utilities
Department Labor Compliance Program (“LCP”) and other related requirements of the California
Department of Industrial Relations (“DIR”) for Public Works projects including Federal (Davis-
Bacon) prevailing wage requirements, and Skilled and Trained Workforce (“STW”) requirements for
the Project.

The services described in this Section C were approved by the DIR on June 9, 2020, as part of the
City’s LCP. The DIR’s June 9,2020 approval letter is attached to this Scope of Work as Exhibit 1
and is incorporated by reference.

1. Pre-Bid Services

a. Consultant will provide three copies (1 for the City; 1 for the Program/Project/Construction
Manager; 1 for jobsite posting) of the Prevailing Wage Determinations applicable to the
specific Project, based on the date of first advertising for bids.

b. Receive from the City, record, and retain a copy of the first advertisement for bids for the
Project.

c. Investigate and record the City’s progress payment procedures as identified within
the Construction Documents, for the purpose of adjusting Certified Payroll Report
(“CPR”) procedures to the requirements of the Project.

d. Provide the City (or its authorized representative) with all forms required for bid and
post-bid document collection from the bidders.

e. In the event that the City conducts a Pre-bid Conference for the Project, provide one 30-
minute segment, as part of that conference, familiarizing prospective bidders with the Labor
Compliance Program (“LCP”), its requirements and the duties and responsibilities of all
bidders with respect to the LCP.

2. Post-Bid / Pre-Notice to Proceed (“NTP”) Services

a. Provide the prime contractor or City’s Program/Project/Construction Manager with
appropriate jobsite posting materials, as required by the LCP, pursuant to law.

b. Conduct, as part of a mandatory Pre-Construction Conference with the prime
contractor(s) and listed subcontractors having been awarded contracts, a one hour
briefing with questions and answers, covering all required aspects of the LCP.

c. Receive and record required company data on all prime contractor(s) and listed
subcontractors having been awarded contracts.

d. Receive and record “Fringe Benefits Statements” from all prime contractor(s) and listed
subcontractors having been awarded contracts.
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e. Provide Form DAS 140, “Public Works Contract Award Information”, to all prime
contractor(s) and listed subcontractors having been awarded contracts, to facilitate the
proper filing of such forms with the appropriate Apprenticeship Committees.

f. Distribute Pre-Construction Checklist of Labor Law Requirements to all prime
contractor(s) and listed subcontractors having been awarded contracts, requiring that
each sign and submit the checklist, acknowledging receipt and understanding of materials
describing LCP requirements and their obligations under Labor Law. Collect and secure,
within the permanent Project files, all signed checklists.

3. Post-NTP Services

a. Receive and record LCP Weekly Superintendent’s Reports (GS Form 21).
b. Receive, from the City or its Program/Project/Construction Manager, on a monthly basis,

CPRs and STW Reports for all contractors or subcontractors of every tier who are
required to submit such reports. Verify receipt of all required CPRs and related
documents and port clearance for progress payment to all contractors or subcontractors
who’s CPRs and related documents comply with basic submittal requirements.

c. Issue and track “Requests for Certified Payroll Records” (GS Form 06) for any
contractors or subcontractors for which complete CPRs were required but have not been
received or have been found to be incomplete.

d. Notify the City and its Program/Project/Construction Manager (if any), and all prime
contractors of any deficiency involving any contractor or subcontractor who fails to
properly render or correct any missing or incomplete CPRs or related documents
following a request by the LCP. Such failure is grounds for withholding contract payments
until resolution of the deficiency is achieved.

e. Review all CPRs submitted for payment of the proper prevailing per-diem wage rate for
the listed classification, to include payment of the proper prevailing per-diem wage rate
for overtime and/or holidays.

f. Conduct regular, random audits of CPRs for proper worker classification as well s proper
classification and use of registered apprentices.

g. Conduct regular, random field inspections (not less than one per month), at the jobsite,
for the purpose of:
i. Confirming proper jobsite postings as required by the LCP.
ii. Conducting random interviews of workers on the jobsite to confirm Labor Law

compliance and worker awareness of their rights under such law.
iii. Consulting with the jobsite Superintendent regarding any questions, issues or

concerns within the scope of the LCP.

4. As-Needed Enforcement and Reporting Services

a. Consultant will take cognizance of any apparent violation of Labor Law that is within the
purview of the LCP and will fully investigate and seek resolution of any apparent
violations through administrative procedures. Any reported violation or substantive
complaint received will always be treated as a potential violation.

b. Upon taking cognizance of an apparent violation, Consultant, to the degree necessary to
resolve the issue, will:

• Assign a case number and a qualified investigator to investigate the
circumstances, extent and apparent cause of any apparent violation.

• Request additional Payroll Records, as required, to establish the
circumstances, extent and apparent cause of any apparent violation.

• Audit all Payroll Records pertinent to the case to establish the facts
pertaining to an apparent violation.

• Request, from various State agencies, copies of all records that would be
required to file a case with the Department of Industrial Relations.
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• Notify the contractor or subcontractor who may have committed a violation
of the LCP’s initial findings, offering the opportunity to explain any apparent
discrepancies and to provide additional records in support of its position.

• Notice and conduct an informal interview with the contractor or
subcontractor who may have committed a violation for the purpose of
reviewing evidence and allowing the contractor or subcontractor the
opportunity to prove that a violation has not taken place or was inadvertent.

• Provide notice to the City, the Prime Contractor and the
Program/Project/Construction Manager (as appropriate) of all investigations
initiated and all informal conferences scheduled to be conducted.

c. In the event that the investigation and informal conference procedures fail to resolve an
apparent violation, prepare, for submission, an appropriate case file and application for
DIR review. Preparation of the case file will include calculation of the apparent amount of
underpayment and penalty applicable to the violation.

d. Provide notice, to the City, the apparent violating contractor and, if applicable, the Prime
Contractor, of the LCP’s intent to submit a case to the Labor Commissioner for
adjudication and potential forfeiture. The notice will include the total calculated amount of
underpayment plus penalty, which amount may be withheld by any higher tier contractor
and by the City, pending a finding by the Labor Commissioner.

5. Other Basic Services

a. Provide general administration and management of the LCP.
b. Provide unlimited phone consultation or, if scheduled to be on-site for other purposes, in- 

person consultation with the City on any matters pertaining to the LCP.
c. Provide secure storage of all received payroll records for a Project throughout the course

of that Project and for three calendar years from completion of the Project, after which all
records will be provided to the City digitally. (Note: some funding requires Project records
to retained for as long 36 years.)

d. Provide documents requested by City for audits and/or Public Records Requests (“PRR”).
e. Produce, once a year, within 60 days after the close of GSLC’s fiscal year, or at such time

as a request for an extension of initial approval is submitted, whichever comes first, an
Annual Report on the operation of the City’s LCP. This report will be submitted to the
Director of the Department of Industrial Relations (“Director”) and to the City. Pursuant to
CCR 16431, the Annual Report shall contain, at the minimum, the following information:

i. Number of construction contracts subject to the LCP which were awarded, and
their total value;

ii. The number, description, and total value of construction contracts which were
exempt from the requirement of payment of prevailing wages pursuant to Labor
Code Section 1771.5a);

iii. A summary of wages due to workers resulting from failure by contractor to pay
prevailing wage rates, the total amount withheld from money due to the contractor,
and the total amount recovered by action in any court of competent jurisdiction;

iv. An LCP whose contract responsibilities are statewide, or which involves widely
dispersed and numerous contracts, or which is required to report contract
enforcement to federal authorities in a federal format, may adopt a summary
reporting format to aggregate small contracts and estimate numbers and dollar
values required by i and ii (above). A summary reporting format may be adopted
by agreement with the Director after advance notice to interested parties, and a list
of parties requesting such notice shall be kept by the Director. GSLC has adopted
such a format.
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D. Scheduling

Consultant to schedule specific dates of work in advance by contacting Vicki Ferguson at 760-839-
6290 ext. 7032 or vferguson@escondido.org. Further instructions will be provided upon scheduling.

E. Contract Price and Payment Terms

The contract price shall not exceed $256,824. The contract price includes all labor, materials,
equipment, and transportation required to perform the work.  Services will be billed as services are
performed.  Payment will be made after services have been performed and within 30 days of receipt
of an invoice for those services.

F. Term

The term of this Agreement shall be from the Effective Date of the Agreement through completion
of all Project LCP activities following the Notice of Completion.

G. Other

Consultant acknowledges that:
1. The term of this Agreement will extend over multiple fiscal years, and that services and

compensation under this Agreement are contingent on the City Council appropriating funding
for and authorizing such work and compensation for those fiscal years.  This Agreement may
be terminated at the end of the fiscal year for which sufficient funding is not appropriated and
authorized.  The City is not obligated to pay Consultant for any amounts not duly appropriated
and authorized by City Council.

2. The services provided under this Agreement shall be paid for in whole or in part by
PROPOSITION 1E (ROUND 1) STORMWATER FLOOD MANAGEMENT GRANT (“Grant”)
funds which are administered by the the Department of Water Resources of the State of
California.  Accordingly, Consultant (including its subconsultants and subcontractors, if any)
shall abide by all applicable terms and conditions of the Grant, including but not limited to those
set forth in the Grant Agreement between the Department of Water Resources of the State of
California and the City, which is attached hereto as Exhibit 2 and incorporated by this reference.

3. The services provided under this Agreement shall be paid for in whole or in part by funds
pursuant to the WIFIA Loan Agreement between the Escondido Joint Powers Financing
Authority, the United States Environmental Protection Agency, and the City (“WIFIA Loan
Agreement”).  Accordingly, Consultant (including its subconsultants and subcontractors, if any)
shall abide by all applicable terms and conditions of the Grant, including but not limited to those
set forth in the WIFIA Loan Agreement, which is attached hereto as Exhibit 3 and incorporated
by this reference.
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STATE OF CALIFORNIA         GAVIN NEWSOM, Governor 

DEPARTMENT OF INDUSTRIAL RELATIONS 
Katrina S. Hagen, Director 
1515 Clay Street, 17th Floor 
Oakland, CA  94612 
Tel: (510) 286-7087 Fax: (510) 622-3265   
 

 
 
 

 

 
June 9, 2020 

 

City of Escondido Utilities Department 

201 North Broadway 

Escondido, CA 92025 

Attention: Vicki Ferguson, Utilities Construction Coordinator  

 

 

RE: Application for Approval of Labor Compliance Program  

LCP ID No. 2020.00464 

 

 

Dear Vicki Ferguson:  

  

In accordance with the provisions of Title 8, California Code of Regulations, section 16425, approval of the City 

of Escondido Utilities Department Labor Compliance Program (LCP) is hereby granted, effective June 5, 2020. 

This approval covers any project for which your agency is required by state statute to have an approved LCP, 

including a project subject to the requirements of Section 75075 of the Public Resources Code (public works 

projects funded by Proposition 84).   

 

An LCP must comply with the requirements of Title 8, California Code of Regulations, sections 16421 through 

16439, as well as with all other statutes and regulations pertaining to the monitoring and enforcement of the state's 

prevailing wage requirements. Among other things, your agency must file an annual report in accordance with the 

requirements of section 16431 of the regulations, regardless of whether your LCP has conducted any monitoring 

or enforcement during the preceding year. The annual reporting period is July 1 through June 30, and annual reports 

are due by no later than August 31.  

 

Please also note that Labor Code section 1773.3 requires your agency to notify the Department of Industrial 

Relations (DIR) within thirty (30) days of the award, but in no event later than the first day in which a contractor 

is employed on the public work. The awarding body must complete the PWC-100 form online at 

https://www.dir.ca.gov/pwc100ext/. 

 

Additional information and resources pertaining to labor compliance programs are available on the DIR’s website 

at http://www.dir.ca.gov/lcp.asp. Questions about enforcement policy must be directed to the Division of Labor 

Standards Enforcement. If you have any other questions, including questions about this notice, please contact 

Jonathan LeGaux at (510) 622-5054. 

 

 

Sincerely, 

 

 

 

Katrina S. Hagen 

Director 

Department of Industrial Relations 

 

cc:  Susan Nakagama, Regional Manager, Division of Labor Standards Enforcement 
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                           Golden State Labor Compliance Consulting Agreement Exhibit 1



                               
Application to Director for Approval of Awarding Body’s Labor Compliance Program  

(8 CCR §16425) 
 

NOTE:   If necessary, you may attach additional sheets.   
 The Director may ask for additional documentation as to any information provided or any other information that may have a bearing 

on your ability to do labor compliance enforcement. 
 
Awarding Body Seeking Approval: 
 

CITY OF ESCONDIDO 
UTILITIES DEPARTMENT 

          Name 
201 North Broadway Escondido, CA 92025 

        Address 
 

Awarding Body’s Contact Person: 
 

VICKI FERGUSON 
         Name 

201 North Broadway Escondido, CA 92025 
       Address 
  760-839-6290 x7032    vferguson@escondido.org   
      Phone                                 Fax                                E-Mail  
 
A.  Identify the individuals who will be enforcing the Labor Compliance Program (LCP).   
 (Note: If using outside consultants or an approved third party contract provider, identify the awarding body personnel 

who will monitor or supervise the outside work as well as the individuals and affiliations of the individuals who will 
perform the enforcement work.) 

 
1.                    VICKI FERGUSON 

Name 
UTILITIES CONSTRUCTION COORDINATOR 

Title 
 
 
 Experience/training on public works/labor compliance issues (Please provide specific dates, 

details and examples of public works prevailing wage rate enforcement activities, including whether such 
experience involve federal, state, or local law.  In addition, please include private sector experience on behalf 
of unions or contractors or on a joint labor management committee pursuant to the federal Labor 
Management Cooperation Act of 1978 (29 U.S.C. section 175a). Furthermore, please include participation in 
any public works enforcement training provided by the Division of Labor Standards Enforcement (DLSE)): 

 
      Vicki Ferguson’s experience with prevailing wage on public works projects spans the past ten 

years, plus. Training on public works prevailing wage includes a one-day training put on by 
the California Association of Procurement Officials (CAPPO) on 12/10/15; a one-day training 
put on by the San Diego Associated General Contractors on 2/27/18; and a one-day training 
put on by the DIR Labor Commissioner’s Office in association with the Center for Contract 
Compliance on 7/18/19. 
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LCP duties and responsibilities to be performed including percentage of time to be devoted to 
LCP work: 
  

Overall management of the LCP on behalf of the Awarding Agency. Will establish policy and 
enforce compliance with policy.  Establish and enforce performance standards. Monitor the 
performance of consultant resources and provide direction or correction where required. 
Receive regular reports of key performance parameters from support staff.  Review and 
approve any formal enforcement actions at the Awarding Body level (withholdings, requests 
for determination of forfeiture, filing of complaints regarding apprenticeship violations, etc.).    
 

LCP work approximately 10% of workload 
 
 

2.      Andrea Richards – Golden State Labor Compliance, LLC (GSLC) 
          Name 
     Labor Compliance Program Manager / Labor Compliance Officer 
          Title 
 
 Experience/training on public works/labor compliance issues (Please provide specific dates, 

details and examples of public works prevailing wage rate enforcement activities, including whether such 
experience involve federal, state, or local law.  In addition, please include private sector experience on behalf 
of unions or contractors or on a joint labor management committee pursuant to the federal Labor 
Management Cooperation Act of 1978 (29 U.S.C. section 175a).  Furthermore, please include participation in 
any public works enforcement training provided by the Division of Labor Standards Enforcement (DLSE)): 

  

     See attached professional profile 
   
 LCP duties and responsibilities to be performed including percentage of time to be 

devoted to LCP work: 
 

Preconstruction meetings, training as required, consultation with client agency, quality control of 
ongoing LCP operations 

100% of time is dedicated to LCP work for all programs 
 
 
3.  Christy Yates, Martha Delany, Lisa Sylvester,  Mandy Romo & Harvey Kuch – GSLC 
          Name 

Labor Compliance Specialists- Administration & Records Specialist and Field Representative 
          Title 
 
 Experience/training on public works/labor compliance issues (Please provide specific dates, 

details and examples of public works prevailing wage rate enforcement activities, including whether such 
experience involve federal, state, or local law.  In addition, please include private sector experience on behalf 
of unions or contractors or on a joint labor management committee pursuant to the federal Labor 
Management Cooperation Act of 1978 (29 U.S.C. section 175a).  Furthermore, please include participation in 
any public works enforcement training provided by the Division of Labor Standards Enforcement (DLSE)): 

   
     See attached professional profiles 
   

LCP duties and responsibilities to be performed including percentage of time to be 
devoted to LCP work: 

       
100% of each Specialist’s & Representatives time is dedicated to LCP work for all programs. 

Approximate 15% to 20% time commitment to each major project on a program.  
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4.           Victor Conklin 
          Name 
              Principal in Charge /Labor Compliance Officer 
          Title 
 
 Experience/training on public works/labor compliance issues (Please provide specific dates, 

details and examples of public works prevailing wage rate enforcement activities, including whether such 
experience involve federal, state, or local law.  In addition, please include private sector experience on behalf 
of unions or contractors or on a joint labor management committee pursuant to the federal Labor 
Management Cooperation Act of 1978 (29 U.S.C. section 175a). Furthermore, please include participation in 
any public works enforcement training provided by the Division of Labor Standards Enforcement (DLSE)): 

 
     See attached professional profile 
 
 LCP duties and responsibilities to be performed including percentage of time to be 

devoted to LCP work:  
 
 Precon meetings, training as required, general consultation with client agency, quality control 

of ongoing LCP operation. Time committed is on an as-required basis.  Work on any given 
client LCP approximates 5% of time per month. 

  
  
B. State the average number of public work projects the awarding body annually administers: 

40 
 
C. State whether the proposed LCP is a joint or cooperative venture among awarding bodies; 

and, if so, how the resources and expanded responsibilities of the LCP compare to the 
awarding bodies involved: 

   
The proposed LCP is intended for the sole use of CITY OF ESCONDIDO UTILITIES 
DEPARTMENT, for the completion of its present Prop 84 project and for any similarly 
funded projects that require the Awarding Body to have an LCP as a condition of funding. 
 
 

D.  Describe the awarding body’s record of taking cognizance of Labor Code violations in the 
preceding five years, including any withholding of funds from public works contractors 
pursuant to LC 1726.  

 
The CITY OF ESCONDIDO UTILITIES DEPARTMENT has, when needed, delayed 
contractor progress payments to achieve compliance on our projects regarding prevailing 
wage requirements; and, we have filed Public Works complaints against subcontractors, as 
needed. The CITY OF ESCONDIDO UTILITIES DEPARTMENT has put forth a good faith 
effort to take cognizance of Labor Code violations in the preceding five years by having 
complete labor compliance monitoring by a labor compliance consultant on CIP projects 
during that time.  
 
Further, our retained labor compliance consultants, Golden State Labor Compliance have a 
long history of successful withholdings and collections through Notices of Withholding and, 
where necessary, by sustaining such withholdings through DIR appeal hearings.  
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E. Identify the attorney or law firm available to provide legal support for the LCP, including 
handling of the LCP’s responsibilities during the administrative review process set forth in 
Labor Code Section 1771.6. 

 
For the purpose of supporting the requested LCP, the following law firm will be engaged, 
as required.  

          City of Escondido City Attorney 
             Attorney/Law Firm Name 
 

              201 North Broadway 
Escondido, Ca.  92025 

                         Address 
 
                                     Jennifer True, Deputy City Attorney, 760-839-4608 
      Contact Person & Phone Number 
 
F. Identify the method by which the LCP will notify the Labor Commissioner of willful 

violations as defined in Labor Code Section 1777.1(d): 
  

In the event of an unresolved violation following reasonable efforts by the LCP to reach 
resolution, a Request for Determination of Amount of Forfeiture will be submitted to the Labor 
Commissioner, along with a comprehensive record of our investigation and the evidence 
supporting a potential forfeiture. As part of the Request for Determination of Amount of 
Forfeiture, CITY OF ESCONDIDO UTILITIES DEPARTMENT will present any evidence 
that the violation(s) were willful and will make a recommendation regarding penalties or 
possible debarment.  

 
G. Indicate whether the Awarding Body has established its own Labor Compliance Program 

in accordance with the requirements of Labor Code Section 1771.5(b) and subchapter 4 of  
 chapter 8 of Title 8 of California Code of Regulations or has contracted with a third party 

that has been approved by the Director to operate a Labor Compliance Program in 
accordance with the requirements of Labor Code Section 1771.5(b) and subchapter 4 of 
chapter 8 of Title 8 of California Code of Regulations.  If the Awarding Body has 
contracted with one or more persons or entities to operate all or any part of the Awarding 
Body’s Labor Compliance Program, please identify (name, address, telephone, and 
principal contact) all of those persons or entities. 

  
 The CITY OF ESCONDIDO UTILITIES DEPARTMENT has retained the services of 

Golden State Labor Compliance, LLC (GSLC) to provide substantial training & support in 
operating the requested LCP. GSLC was approved by the Director to operate a Labor 
Compliance Program in accordance with the requirements of Labor Code Section 1771.5(b) 
and subchapter 4 of chapter 8 of Title 8 of California Code of Regulations on March 24, 2003 
through which time the DIR discontinued its recognition of private third party consultants as 
approved LCPs on September 1, 2011.   

 
Contact information is: 
Golden State Labor Compliance, LLC 
38733 9th Street East, Suite W, Palmdale, CA 93550 
Ph (661) 267-0940      Fax(661) 267-0981 
Contact: Victor Conklin, President   vconklin@goldenstatelc.com    
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H. Indicate whether the Awarding Body intends to enforce labor compliance on all of its
public works projects (i.e., not limited to projects that are funded by bonds or other
statutes that require the Awarding Body to have an LCP as a condition of funding).  If not,
please indicate the kinds of projects on which you intend to enforce labor compliance and
whether you are required to have a labor compliance program as a condition for obtaining
funding for the project or projects.

The CITY OF ESCONDIDO UTILITIES DEPARTMENT intends to enforce labor
compliance on the present Proposition 84 funded project and any future public works projects
that are funded out of Proposition 84 funds or other statutes that require the Awarding Body to
have a Labor Compliance Program as a condition of funding.

I. Attach a copy of the Awarding Body’s resolution adopting the LCP and, if applicable, any
other resolution approving any contracts with persons or entities identified in G above.

J. Attach the proposed manual outlining the responsibilities and procedures of the LCP.

_______________________________________             __________5/18/2020____________ 
  Christopher W. McKinney, Director of Utilities   Date Signed 

Mail two copies of this form and attachments to: 

OFFICE OF THE DIRECTOR 
DEPARTMENT OF INDUSTRIAL RELATIONS 
455 GOLDEN GATE AVENUE, 10th FLOOR 
SAN FRANCISCO, CA  94102 
ATTENTION:  EXECUTIVE ASSISTANT TO THE DIRECTOR 
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I. INTRODUCTION 
 

A. The City of Escondido Utilities Department issues this Labor Compliance Program (LCP) manual for the 
purpose of identifying its policy relative to the responsibilities and procedures applicable to the labor 
compliance provisions of State and Federally-funded construction contracts.   
 

B. California Labor Code Section 1770 et seq. and various other statutes require that building trade contractors 
on public works projects pay their workers based upon prevailing wage rates established and issued by the 
Department of Industrial Relations (DIR), Office of Policy Research and Legislation (OPRL). 

 
C. In establishing this LCP, City of Escondido Utilities Department adheres to the statutory requirements as 

outlined in Section 1771.5(b) of the Labor Code and the provisions contained in California Code of Regulations 
Section 16000 et seq.   

 
D. It is the intent of City of Escondido Utilities Department  to actively enforce this LCP on all projects required by 

statute to enforce or contract to enforce a LCP that contains or meets the requirements of Labor Code Section 
1771.5. Should any applicable Labor Code or Code of Regulations undergo revision or deletion, CITY OF 
ESCONDIDO will modify that portion of the program to comply with the modified or deleted sections. 

 
E. Questions regarding City of Escondido Utilities Department LCP Program should be directed to: 

 
VICKI FERGUSON 

201 North Broadway  
Escondido, CA 92025 
760-839-6290 x7032 

vferguson@escondido.org 
 

II. PUBLIC WORKS SUBJECT TO PREVAILING WAGE LAWS 
 
A. State prevailing wage rates apply to all public works contracts valued over $1,000, as set forth in Labor Code 

Section 1771 et seq., including, but not limited to, such types of work as construction, alteration, demolition, 
installation or repair, work, as set forth in Labor Code Sections 1720 et seq. The Director of Industrial Relations 
determines, from time to time, the appropriate prevailing wage rates for particular construction trades and 
crafts by county and publishes those determinations through the Office of Policy Research and Legislation 
(OPRL). 
 

B. Types of Contracts to Which Prevailing Wage Requirements Apply  
 

       Whenever an Awarding Agency is required by statute to enforce or contract to enforce a Labor Compliance 
Program that contains or meets the requirements of Labor Code Section 1771.5, the Awarding Agency must 
have its own program that has been approved by the Director pursuant to Code of Regulations Section 16425. 

  
C. A list of statutes that require Awarding Agencies to have a Labor Compliance Program as a condition of project 

authorization, project funding, or use of specified contracting authority shall be maintained on the Department 
of Industrial Relations’ website. 
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III. COMPETITIVE BIDDING ON PUBLIC WORKS CONTRACTS 
 
Awarding Bodies publicly advertise upcoming public works projects to be awarded according to a competitive 
bidding process. All bid advertisements or bid invitations and all construction contracts shall contain appropriate 
language concerning the requirements of the Public Works chapter of the Labor Code, comprised of Labor Code 
Sections 1720- 1861. 
 

IV. COMPOSITION, COMPONENTS AND RESPONSIBILITIES OF LABOR COMPLIANCE PROGRAM 
 
A. In accordance with the California Labor Code and California Code of Regulations, a Labor Compliance 

Program shall include, but not be limited to, the following requirements: 
(1)   The Call for Bids, Design-Build Request, and the contract or purchase order shall contain appropriate 
language concerning the requirements of Chapter 1 of Part 7 of Division 2 of the Labor Code.  
(2)   A pre-job conference shall be conducted before commencement of the work with contractors and 
subcontractors listed in the bid or who are required to be identified or prequalified in a Design-Build Contract. 
At the pre-job conference applicable federal and state labor law requirements shall be discussed, and copies 
of suggested reporting forms furnished. A checklist, showing which federal and state labor law requirements 
were discussed, shall be kept for each conference. A checklist in the format of Appendix A presumptively 
meets this requirement. 
(3)   A requirement that certified payroll records be kept by the contractor in accordance with Labor Code 
Section 1776 and furnished to the Labor Compliance Program at times designated in the contract, which shall 
be at least monthly, or within 10 days of any request by the Awarding Body. Use of the current version of DIR's 
“Public Works Payroll Reporting Form” (A-1-131) and Statement of Employer Payments (PW26) constitute 
presumptive compliance with the requirement for certified payroll records kept in accordance with Labor Code 
Section 1776, provided the forms are filled out accurately and completely. These suggested forms are 
available from the Department of Industrial Relations. 
(4)   A program for orderly review of payroll records and, if necessary, for audits to verify compliance with the 
requirements of Chapter 1 of Part 7 of Division 2 of the Labor Code. 
(5)   A prescribed routine for withholding penalties, forfeitures, and underpayment of wages for violations of the 
requirements of Chapter 1 of Part 7 of Division 2 of the Labor Code. 
(6)   All contracts to which prevailing wage requirements apply shall include a provision that contract payments 
shall not be made when payroll records are delinquent or inadequate. 
(7)   The Labor Compliance Program shall review and, if appropriate, audit payroll records to verify compliance 
with the requirements of Chapter 1 of Part 7 of Division 2 of the Labor Code. 

(8)  The awarding body shall, with the approval of the Labor Commissioner, withhold contract payments 
equal to the amount of underpayment and applicable penalties when, after investigation, it is established that 
underpayment has occurred. 
(9) The awarding body shall comply with any other prevailing wage monitoring and enforcement activities that 
are required to be conducted by labor compliance programs by the Department of Industrial Relations. 
 

B. Duty of the Awarding Agency 
 

The Awarding Agency, pursuant to its approved LCP, has a duty to the Director of the Department of Industrial 
Relations to ensure compliance of contractors and enforce the Public Works Chapter of the Labor Code and 
Title 8 of the Code of Regulations in a manner consistent with the practice of the Labor Commissioner. The 
LCPR for the Awarding Agency will maintain records relating to activities and relevant facts that pertain to each 
project that demonstrates that reasonable and sufficient efforts have been made to enforce prevailing wage 
requirements. 
 

C. Nothing in this section shall be construed as limiting the responsibility and authority of an Awarding Body to take 
cognizance of prevailing wage violations under Section 1726 of the Labor Code and take any appropriate action 
pursuant to and in accordance with that responsibility and authority. 
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D. It is the responsibility of a Labor Compliance Program to enforce prevailing wage requirements, consistent with 
the policy of the state as expressed in Labor Code Section 90.5(a). A Labor Compliance Program shall take 
reasonable, vigorous, and prompt action to (1) determine whether violations exist, and (2) enforce compliance, 
including through imposition of appropriate penalties and formal enforcement action, when violations are 
found. A Labor Compliance Program shall neither avoid use of its enforcement authority based on cost 
considerations nor shall it use that authority in an unreasonable manner to gain leverage over a contractor or 
subcontractor. Unreasonable use of enforcement authority includes, but is not necessarily limited to, prolonged 
or excessive withholdings of contract payments without making a determination that a violation has occurred. 

 

E. For each public work project subject to a Labor Compliance Program's enforcement of prevailing wage 
requirements, a separate, written summary of labor compliance activities and relevant facts pertaining to that 
particular project shall be maintained. That summary shall demonstrate that reasonable and sufficient efforts 
have been made to enforce prevailing wage requirements consistent with the practice of the Labor 
Commissioner. Appendix C following this section provides a suggested format for tracking and monitoring 
enforcement activities. Compliance records for a project shall be retained until the later of (1) at least one year 
after the acceptance of the public work or five years after the cessation of all labor on a public work that has 
not been accepted, or (2) one year after a final decision or judgment in any litigation under Labor Code Section 
1742. For purposes of this section, a written summary or report includes information maintained electronically, 
provided that the summary or report can be printed out in hard copy form or is in an electronic format that (1) 
can be transmitted by e-mail or compact disk and (2) would be acceptable for the filing of documents in a 
federal or state court of record within this state. 

 
F. The Labor Commissioner may provide, sponsor, or endorse training on how to enforce prevailing wage 

requirements, including but not necessarily limited to the subjects of (1) ascertaining prevailing wage 
requirements and rates from the Division of Labor Statistics and Research, (2) monitoring and investigation 
under section 16432 above, (3) enforcement responsibilities under this section and sections 16435-16439 
below, and (4) procedural requirements and responsibilities as an enforcing agency under Labor Code 
sections 1741-1743 and 1771.6 and sections 17201-17270 of Title 8 of the California Code of Regulations. 

 
G. The failure of an Awarding Body or Labor Compliance Program to comply with any requirement imposed by 

this subchapter shall not of itself constitute a defense to the failure to pay prevailing wages or to comply with 
any other obligation imposed by Chapter 1 (commencing with Section 1720), Part 7, Division 2 of the Labor 
Code. 

 
H. Filing of Statements of Economic Interest (FPPC Form 700) by Designated Employees and Consultants 

of Labor Compliance Program. 
 

(1) An Awarding Body that operates either its own labor compliance program or that contracts with a third 
party to operate all or part of its labor compliance program shall determine and designate those 
employees and consultants of the program who participate in making governmental decisions for the 
Awarding Body within the meaning of Title 2, California Code of Regulations, sections 18700 - 18702.4. 
Those designated employees and consultants shall be required to file Statements of Economic Interest 
(FPPC Form 700) and to comply with other applicable requirements of the Political Reform Act 
(commencing with Section 87100 of the Government Code) in connection with work performed on behalf 
of the Awarding Body. 

(2) Designated employees and consultants who operate or are employed by a third party labor compliance 
program shall file their Statements of Economic Interest (FPPC Form 700) with the filing officer of each 
Awarding Body with which the third party program contracts, unless the Department of Industrial Relations 
or the Fair Political Practices Commission specifies a different or alternative filing location. 

 
I. Annual Report 

 
(1) The Labor Compliance Program shall submit to the Director an annual report on its operation by no later 

than August 31 of each year. The annual report shall cover the twelve month period commencing on July 
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1 of the preceding calendar year and ending on June 30 of the year in which the report is due. For good 
cause, the Director may authorize a Labor Compliance Program to use a different reporting period and 
provide for the annual report to be due no later than 60 days following the close of that reporting period.  

(2) The annual report shall be made on the appropriate form [LCP-AR1, LCP-AR2, or LCP-AR3], for the type 
of Labor Compliance Program that is submitting the report, unless the Director has agreed to a different 
reporting format for a Program that has been granted extended authority under section 16427 above. A 
third party Labor Compliance Program that contracted with more than one Awarding Body or Joint Powers 
Authority during the annual reporting period shall separately report on Labor Code Section 1771.5(b) 
enforcement activities for each Awarding Body or Joint Powers Authority covered by the report. 

(3) Information in the Annual Report shall be reported in sufficient detail to afford a basis for evaluating the 
scope and level of enforcement activity of the Labor Compliance Program. An annual report shall also 
include such additional information as the Labor Compliance Program may be required to report as a 
condition of its approval. 

 
V. JOB CONFERENCE MEETING 

 

A. Agenda 
 

A Pre-Job conference meeting shall be held prior to the start of construction with all contractors and 
subcontractors.  At that meeting, the Labor Compliance Program Representative (LCPR) will discuss applicable 
State and Federal labor law requirements applicable to the contract and will provide the contractor and each 
attending subcontractor with a Checklist of Labor Law Requirements which addresses: 

(1) The contractor’s and subcontractors’ duty to pay prevailing wages under Labor Code Section 1770, et 
seq., should the project exceed the exemption amounts; 

(2) The contractors and subcontractor’s duty to employ registered apprentices on public works projects under 
Labor Code Section 1777.5;  

(3) The penalties for failure to pay prevailing wages for nonexempt projects, failing to employ apprentices, and 
failing to submit Certified Payroll reports which include forfeitures and debarment (Labor Code Sections 
1775, 1776, 1777, and 1813); 

(4) The requirement to maintain and submit copies of certified payroll reports records to the Awarding 
Agency’s LCP Representative (Labor Code Section 1776) on a weekly basis and as stipulated in contract 
documents. This requirement includes and applies to all subcontractors performing work on agency 
projects even if their portion of the work is less than one- half of 1 percent of the total amount of the 
contract, and penalties for failure to do so (Labor Code Section 1776(h); 

(5) The prohibition against employment discrimination under Labor Code Sections 1735 and 1777.6; the 
Government Code; and Title VII of the Civil Rights Act of 1964, as amended; 

(6) The prohibition against accepting or extracting kickbacks from employee wages under Labor Code Section 
1778; 

(7) The prohibition against accepting fees for registering any person for public works under Labor Code 
Section 1779 or for filling work orders on public works under Labor Code Section 1780; 

(8) The requirement to list all subcontractors under Public Contracts Code Section 4104; 
(9) The requirement to be properly licensed and to require all subcontractors to be properly licensed, and the 

penalty for employing workers while unlicensed under Labor Code Section 1021 and 1021.5, and under 
California Contractors License Law, found at Business and Professions Code Section 7000, et seq.; 

(10) The prohibition against unfair competition under Business and Professions Code Sections 17200-17208; 
(11) The requirement that the contractor and subcontractor be properly insured for Workers’ Compensation 

under Labor Code Section 1861; 
(12) The requirement that the contractor abide by the Occupational Safety and Health laws and regulations that 

apply to the particular public works projects; 
(13) The Federal Prohibition against hiring undocumented workers and the requirement to secure proof of 

eligibility/citizenship from all workers; 
(14) The requirement to provide itemized wage statements to employees under Labor Code Section 226; and 
(15) The Contractor’s & Subcontractor’s requirement under Labor Code Section 1725.5, et seq. that a 

contractor shall be registered pursuant to this section to be qualified to bid on, be listed in a bid proposal, 
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subject to the requirements of Section 4104 of the Public Contract Code, or engage in the performance of 
any public work contract that is subject to the requirements of this chapter. For the purposes of this 
section, "contractor" includes a subcontractor as defined by Section 1722.1. 

 
B. The contractor(s) and subcontractor(s) present at the meeting will be given the opportunity to ask questions of 

the LCPR relative to any of the Labor Law Requirements Checklist. The Checklist of Labor Law Requirements 
will then be signed by the attending contractor and subcontractor representatives and submitted to the LCPR. 
At the Pre-job conference the LCPR will provide the General Contractor (GC), or in the case of multi-prime 
Construction Management (CM) project, the Construction Manager, with two (2) copies of applicable Prevailing 
Wage Rate Determinations. All attending contractors and subcontractors shall be provided with instructions, 
samples and blank certified payroll record forms, DAS-140 form, fringe benefit statements, State 
apprenticeship requirements, and appropriate reference materials regarding Labor Code authorities for 
program requirements. It will be the GC or CM’s responsibility to provide copies of the LCP package to any 
substituted or non-attending contractor or subcontractor performing work on the Project.  

 
VI. RESPONSIBILITY OF CONTRACTORS 

 
A. Certified Payroll 

 
(1) Certified Payroll Records Required 

Each contractor and subcontractor shall keep accurate payroll records, showing the name, address, social 
security number, work classification, straight time and overtime hours worked each day and week, and the 
actual per diem wages paid to each journeyman, apprentice, worker, or other employee employed by him 
or her in connection with the public work. Each payroll record shall contain or be verified by a written 
declaration that it is made under penalty of perjury, stating both of the following: 

 
a. The information contained in the payroll record is true and correct. 
b. The employer has complied with the requirements of Sections 1771, 1811, and 1815 for any work    
 performed by his or her employees on the public works project. 
 

(2) Payroll records consist of, but are not limited to, time cards, front and back copies of canceled checks, 
records of cash receipts, trust fund forms, accounting ledgers, tax forms, Superintendent and foreman 
daily logs, employee sign in sheets and/or any other record maintained for the purpose of reporting payroll 
etc. during the course of the work and shall preserve them for a period of three (3) years thereafter for all 
trades workers working on the Awarding Agency’s project sites.  Such records shall include the name, 
address, and social security number of each worker, his or her classification, a general description of the 
work each employee performed each day, the rate of pay including rates of contributions for, or costs 
assumed to provide fringe benefit, daily and weekly number of hours worked, deductions made, and actual 
wages paid. 

 
B. Furnishing of Certified Payroll Records  

 
(1) Unless required to be furnished directly to the Labor Commissioner in accordance with paragraph (3) of 

subdivision (a) of Section 1771.4, the certified payroll records shall be on forms provided by the Division of 
Labor Standards Enforcement or shall contain the same information as the forms provided by the division. 
The payroll records may consist of printouts of payroll data that are maintained as computer records, if the 
printouts contain the same information as the forms provided by the division and the printouts are verified 
in the manner specified in subdivision VI.(1)(a.). 

(2) A contractor or subcontractor shall file a certified copy of the records enumerated in subdivision (a) with 
the entity that requested the records within 10 days after receipt of a written request. 

(3) Except as provided in subdivision “d”, below, any copy of records made available for inspection as copies 
and furnished upon request to the public or any public agency by the awarding body or the Division of 
Labor Standards Enforcement shall be marked or obliterated to prevent disclosure of an individual’s name, 
address, and social security number. The name and address of the contractor awarded the contract or the 
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subcontractor performing the contract shall not be marked or obliterated. Any copy of records made 
available for inspection by, or furnished to, a multiemployer Taft-Hartley trust fund (29 U.S.C. Sec. 
186(c)(5)) that requests the records for the purposes of allocating contributions to participants shall be 
marked or obliterated only to prevent disclosure of an individual’s full social security number, but shall 
provide the last four digits of the social security number. Any copy of records made available for inspection 
by, or furnished to, a joint labor-management committee established pursuant to the federal Labor 
Management Cooperation Act of 1978 (29 U.S.C. Sec. 175a) shall be marked or obliterated only to 
prevent disclosure of an individual’s social security number. 

(4) Notwithstanding any other provision of law, agencies that are included in the Joint Enforcement Strike 
Force on the Underground Economy established pursuant to Section 329 of the Unemployment Insurance 
Code and other law enforcement agencies investigating violations of law shall, upon request, be provided 
non-redacted copies of certified payroll records. Any copies of records or certified payroll made available 
for inspection and furnished upon request to the public by an agency included in the Joint Enforcement 
Strike Force on the Underground Economy or to a law enforcement agency investigating a violation of law 
shall be marked or redacted to prevent disclosure of an individual’s name, address, and social security 
number. 

(5) An employer shall not be liable for damages in a civil action for any reasonable act or omission taken in 
good faith in compliance with this subdivision. 

(6) The contractor shall inform the body awarding the contract of the location of the records enumerated 
under subdivision (a), including the street address, city, and county, and shall, within five working days, 
provide a notice of a change of location and address. 

(7) The contractor or subcontractor has 10 days in which to comply subsequent to receipt of a written notice 
requesting the records enumerated in subdivision (a). In the event that the contractor or subcontractor fails 
to comply within the 10-day period, he or she shall, as a penalty to the state or political subdivision on 
whose behalf the contract is made or awarded, forfeit one hundred dollars ($100) for each calendar day, 
or portion thereof, for each worker, until strict compliance is effectuated. Upon the request of the Division 
of Labor Standards Enforcement, these penalties shall be withheld from progress payments then due. A 
contractor is not subject to a penalty assessment pursuant to this section due to the failure of a 
subcontractor to comply with this section. 

 
C.   Reporting Format  

 
(1) The format for reporting of payroll records requested pursuant to Labor Code Section 1776 shall be on a 

form provided by the public entity. Copies of the forms may be procured at any office of the Division of 
Labor Standards Enforcement (DLSE) throughout the state and/o Office of Policy Research and 
Legislation (OPRL)  P.O. Box 603 San Francisco, CA 94101, ATTENTION: Prevailing Wage Unit. 

(2) Acceptance of any other format shall be conditioned upon the requirement that the alternate format 
contain all of the information required pursuant to Labor Code Section 1776. If, however, the contractor 
does not comply with the provisions of Labor Code Section 1776, the Labor Commissioner may require 
the use of DIR's suggested format, “Public Works Payroll Reporting Form” (Form A-1-131). 

(3) Words of Certification. The form of certification shall be as follows: I, ________________ (Name-print) the 
undersigned, am ________________ (position in business) with the authority to act for and on behalf of 
________________, (name of business and/or contractor) certify under penalty of perjury that the records 
or copies thereof submitted and consisting of ________________ (description, no. of pages) are the 
originals or true, full and correct copies of the originals which depict the payroll record(s) of the actual 
disbursements by way of cash, check, or whatever form to the individual or individuals named. 
Date:_________________ _____Signature:_______________ _____________  

(4) A public entity may require a more strict and/or more extensive form of certification. 
 

D. Cost of Preparation of Records Requested (CCR 16402) 
 
Where records are requested by other than the Awarding Agency and its LCPR, the Division of Labor 
Standards Enforcement (DLSE), the Division of Apprenticeship Standards or the worker, the cost of 
preparation to each contractor, subcontractor, or public entity when the request was made shall be provided in 
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advance by the person seeking the payroll record. Such cost shall be $1 for the first page of the payroll record 
and 25 cents for each page thereafter, plus $10 to the contractor or subcontractor for handling costs. Payment 
in the form of cash, check or certified money order shall be made prior to release of the documents to cover 
the actual costs of preparation. 
 
 

E. Use of Electronic Reporting Forms (CCR 16404) 
 

Certified payroll records required by Labor Code Section 1776 may be maintained and submitted electronically, 
subject to the following conditions: 

(1) Reports must contain all of the information required by Labor Code Section 1776; 
(2) Information must be organized in a manner that is similar or identical to the Department of Industrial 

Relations “Public Works Payroll Reporting Form” (Form A-1-131); 
(3) Reports shall be in a format and use software that is readily accessible and available to Contractors, 

Awarding Bodies, Labor Compliance Programs and the Department of Industrial Relations; 
(4) Reports must be in the form of a non-modifiable image or record; and 
(5) Reports must bear an electronic signature or include a copy of an original certification made on paper 

or printed out and submitted on paper with an original signature. 
(6) No contractor or subcontractor shall be mandated to submit or receive electronic reports when it 

otherwise lacks the resources or capacity to do so, nor shall any contractor or subcontractor be 
required to purchase or use proprietary software that is generally not available to the public. 

 
F. Submission of Certified Payroll Records (CCR 16421(a)(3) 

 
Certified payroll records shall be kept by the contractor in accordance with Labor Code Section 1776 and 
furnished to the Labor Compliance Program at times designated in the contract, which shall be at least 
monthly, or within 10 days of any request by the Awarding Body. Use of the current version of DIR's “Public 
Works Payroll Reporting Form” (A-1-131) and Statement of Employer Payments (PW26) constitute 
presumptive compliance with the requirement for certified payroll records kept in accordance with Labor Code 
Section 1776, provided the forms are filled out accurately and completely. These suggested forms are 
available from the Department of Industrial Relations. 
 

G. Full Accountability 
 

(1) The name, address and social security number of every individual, laborer or craftsperson working at the 
project site must appear on the payroll.  The basic concept is that the employer who pays the trade’s 
worker must report that individual on its payroll. This includes individuals working as apprentices in an 
apprenticeable craft.  Licensed Owner-operators under contract shall report their own wages as provided 
herein. Non-licensed Owner-Operators or those operating on a basis other than a formal contract shall be 
reported by the contractor employing them. Rental equipment operators are to be reported by the rental 
company paying the workers’ wages. 

(2) Sole owners and partners who work on a contract must also submit a certified payroll record listing the 
days and hours worked, and the trade classification descriptive of the work actually done.   

(3) Contractors and subcontractors shall make the records required under this section available for inspection 
by the LCPR , an authorized representative of the Awarding Agency, or the DLSE and the Division of 
Apprenticeship Standards of the DIR, and shall permit such representatives to interview trades workers 
during working hours on the project site 

 
H. Responsibility for Subcontractors 

 
A contractor shall be responsible for ensuring adherence to labor standards provisions by its subcontractor(s) 
in accordance with Labor Code Sections 1725.5, 1771.4, 1774, 1775, 1776, 1777.5 and 1777.7. 

 
I. Payment to Employees 
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Employees must be paid unconditionally, and not less often than once every two weeks, the full amounts that 
are due and payable for the period covered by the particular payday.  An employer must, therefore, establish a 
fixed workweek (e.g., Sunday through Saturday) and an established payday such as every Friday or the 
preceding day should such payday fall on a holiday. On each and every payday, each worker must be paid all 
sums due as of the end of the preceding workweek and must be provided with an itemized wage statement. 
 

J.   Subcontractors  
 

If an individual is called a subcontractor, when, in fact, he/she is merely a journey-level mechanic supplying 
only his/her labor, such an individual would not be deemed a bona fide subcontractor and must be reported on 
the payroll of the prime contractor who contracted for his or her services as a trade worker.  Moreover, any 
person who does not hold a valid contractor’s license cannot be a subcontractor, and anyone hired by that 
person is the worker or employee of the general contractor who contracted for his or her services for purposes 
of prevailing wage requirements, certified payroll reporting and workers’ compensation laws. 
 

K. Required Wage Rates and Overtime 
 

A worker’s rate for straight time hours must equal or exceed the rate specified in the contract by reference to 
the Prevailing Wage Rate Determinations for the class of work actually performed.  Any work performed on 
Saturday, Sunday, and/or a holiday, or a portion thereof, must be paid the prevailing rate established for those 
days regardless of the fixed workweek.  The hourly rate for hours worked in excess of 8 hours in a day or 40 
hours in a workweek shall be premium pay.  All work performed in excess of 8 hours per day, 40 hours per 
week, on Saturday, on Sunday, and on holidays shall be paid in accordance with the applicable Prevailing 
Wage Determination 
 

L. Apprentices 
 

(1) Apprentices shall be permitted to work as such only when they are registered, individually, under a bona 
fide Apprenticeship program registered with a State apprenticeship agency that is recognized by the State 
Division of Apprenticeship Standards (DAS). 

(2) Pursuant to Labor Code Section 1777.5 and Code of Regulations (CCR) Section 1, apprentices on public 
works must be employed according to the ratio set by the apprenticeship standards under which each 
Joint Apprenticeship Committee operates, the ratio of work performed by apprentices to journeymen 
employed in a particular craft or trade on the public work may be no higher than the ratio stipulated in the 
apprenticeship standards under which the apprenticeship program operates but in no case shall the ratio 
be less than one (1) apprentice hour to each five (5) journeyman hours.  

(3) Any worker listed on payroll records at an apprentice wage rate who is not a duly registered apprentice, 
works in excess of the stipulated ratios permitted under Labor Code section 1777.5(g), works outside of 
the scope of work for the craft/trade for which they are registered or perform work outside of the 
prescribed geographic area of the apprenticeship program is not qualified to receive the apprentice rate 
and shall be paid the journeyman level wage rate determined by the Department of Industrial Relations for 
the classification of and locality in which the work was actually performed.   

(4) If requested by the LCPR, the contractor shall furnish written evidence of the Apprenticeship Agreement, 
Statement of Registration of its training program and apprentices, as well as the ratios allowed and the 
wage rates required to be paid. 

(5) Pre-apprentice trainees, trainees in non-apprenticeable crafts, and others who are not duly registered will 
not be permitted on public works projects unless they are paid full prevailing wage rates as 
journeypersons. 

(6) Compliance with California Labor Code Section 1777.5 requires all public works contractors and 
subcontractors to: 
a. Provide specified contract award information to an applicable apprenticeship program for each 

applicable apprenticeable craft (Labor Code Section 1777.5 (e); 
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b. All contractors must request dispatch of an apprentice from an apprenticeship program (for each 
apprenticeable craft or trade) by giving the program actual notice of at least 72 hours (business days 
only) before the date on which apprentices are required. If the apprenticeship committee from which 
apprentice dispatch are requested does not dispatch apprentices as requested, the contractor must 
request apprentice dispatch from another committee providing training in the applicable craft or trade 
in the geographic area of the site of the public work, and must request apprentice dispatch from each 
such committee, either consecutively or simultaneously, until the contractor has requested apprentice 
dispatches from each such committee in the geographic area. 

c. Employ apprentices on public works projects in a ratio to journeypersons as stipulated in the 
Apprenticeship Standards under which each Joint Apprenticeship Committee operates, but in no case 
shall the ratio be less than one (1) apprentice to each five (5) journeyperson hours unless a Certificate 
of Exemption is provided to the LCPR   for the Awarding Agency; and 

d.   Contribute to the training fund in the amount identified in the prevailing wage rate publication for 
journeypersons and apprentices.  Where the trust fund administrators cannot accept the contributions, 
then payment shall be made to the California Apprenticeship Council, P. O. Box 511283, Los 
Angeles, California 90051-7838. 

(7) It should be noted that a prior approval for a separate project does not confirm approval to train on any 
project.  The contractor/subcontractor must check with the applicable Joint Apprenticeship Committee to 
verify status. 

 
VII. ENFORCEMENT 
 

A. Duty of the Awarding Agency and LCP     
 

(1) The Awarding Agency, pursuant to its approved LCP, has a duty to the Director of the Department of 
Industrial Relations to ensure compliance of contractors and enforce the Public Works Chapter of the 
Labor Code and Title 8 of the Code of Regulations in a manner consistent with the practice of the Labor 
Commissioner. The LCPR for the Awarding Agency will maintain records relating to activities and relevant 
facts that pertain to each project that demonstrates that reasonable and sufficient efforts have been made 
to enforce prevailing wage requirements. 

 
(2)  Nothing in this section shall be construed as limiting the responsibility and authority of an Awarding Body 

to take cognizance of prevailing wage violations under Section 1726 of the Labor Code and take any 
appropriate action pursuant to and in accordance with that responsibility and authority. The LCPR shall 
take reasonable, vigorous, and prompt action to (1) determine whether violations exist, and (2) enforce 
compliance, including through imposition of appropriate penalties and formal enforcement action, when 
violations are found. A Labor Compliance Program shall neither avoid use of its enforcement authority 
based on cost considerations nor shall it use that authority in an unreasonable manner to gain leverage 
over a contractor or subcontractor. Unreasonable use of enforcement authority includes, but is not 
necessarily limited to, prolonged or excessive withholdings of contract payments without making a 
determination that a violation has occurred. 

 
(3) [CCR 16432(a)]  The primary function of the Labor Compliance Program is to ensure that public works 

contractors comply with the prevailing wage requirements found in the Public Works Chapter of the Labor 
Code. This regulation is intended to establish minimum requirements which all Labor Compliance 
Programs shall meet or exceed in carrying out that function. Definitions found throughout this regulation 
are intended to provide Labor Compliance Programs and representatives of the Department of Industrial 
Relations and the Division of Labor Standards Enforcement with common terminology as they each 
perform their respective roles in prevailing wage enforcement in furtherance of the Labor Code provisions 
establishing Labor Compliance Programs. This regulation is also intended to confirm that the proactive 
investigation methods, as described in detail herein, only comprise the minimum obligations required of 
Labor Compliance Programs to satisfy their duty to the Director to operate a Labor Compliance Program 
as specified in CCR Sections 16428 and 16434. 
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(4) A Labor Compliance Program shall have a duty to the Director to enforce the requirements of Chapter 1 of 
Part 7 of Division 2 of the Labor Code and these regulations in a manner consistent with the practice of 
the Labor Commissioner. It is the practice of the Labor Commissioner to refer to the Director's ongoing 
advisory service of web-posted public works coverage determinations as a source of information and 
guidance in making enforcement decisions. It is also the practice of the Labor Commissioner to be 
represented by an attorney in prevailing wage hearings conducted pursuant to Labor Code Section 
1742(b) and sections 17201-17270 of Title 8 of the California Code of Regulations. (CCR 16434(a)). 

 
(5) The failure of an Awarding Body or Labor Compliance Program to comply with any requirement imposed 

by this subchapter shall not of itself constitute a defense to the failure to pay prevailing wages or to comply 
with any other obligation imposed by Chapter 1 (commencing with Section 1720), Part 7, Division 2 of the 
Labor Code. 
 

B. Request for Certified Payroll Records 
 
(1) Requests may be made by any person for certified copies of payroll records. Requests shall be made to 

any of the following: 
a. the body awarding the contract, or 
b. any office of the Division of Labor Standards Enforcement, or the Division of Apprenticeship Standards. 
 
(2) Requests for certified copies of payroll records pursuant to Section 1776 of the Labor Code may be made 

by any person. However, any such request shall be in writing and contain at least the following 
information: 

a. The body awarding the contract; 
b. The contract number and/or description; 
c. The particular job location if more than one; 
d. The name of the contractor; 
e. The regular business address, if known. 
 
(3) Requests for records of more than one contractor of subcontractor must list the information regarding that 

contractor individually, even if all requests pertain to the same particular public works project. Blanket 
requests covering an entire public works project will not be accepted; unless contractor and subcontractor 
responsibilities regarding the project are not clearly defined. 

 
(4) Acknowledgment of Request. The public entity receiving a request for payroll records shall acknowledge 

receipt of such, and indicate the cost of providing the payroll records based on an estimate by the 
contractor, subcontractor or public entity. The acknowledgment of the receipt of said request for payroll 
records may be accomplished by the public entity's furnishing a copy of its written correspondence 
requesting certified copies of the payroll records sent to the specific contractor pursuant to Section 
16400(d) below, to the person who requested said records. 

 
(5) Request to Contractor. The request for copies of payroll records by the requesting public entity shall be in 

any form and/or method which will assure and evidence receipt thereof. The request shall include the 
following: 
a. Specify the records to be provided and the form upon which the information is to be provided; 
b. Conspicuous notice of the following: 

(i) that the person certifying the copies of the payroll records is, if not the contractor, considered as 
an agent acting on behalf of the contractor; and 

(ii) that failure to provide certified copies of the records to the requesting public entity within 10 
working days of the receipt of the request will subject the contractor to a penalty of one-hundred 
($100.00) dollars per calendar day or portion thereof for each worker until strict compliance is 
effectuated; 

(iii) Cost of preparation as provided in Section 16402; and 
(iv) Provide for inspection. 
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(6) Inspection of Payroll Records. Inspection of the original payroll records at the office of the contractor(s) 

pursuant to subdivision (b) of Section 1776 of the Labor Code shall be limited to the public entities upon 
reasonable written or oral notice. 

 
(7) In the conduct of investigations reasonably required to undertake its responsibilities as set forth in CCR 

Section 16421, the LCPR shall request such additional records as may reasonably be required for that 
purpose, to include but not limited to those enumerated within CCR Section 16000.  
 

(8) The request for copies of payroll records by the LCPR shall be in any form and/or method which will 
assure and evidence receipt thereof. The request shall include the following: (i) Specify the records to be 
provided and the form upon which the information is to be provided; (ii) Conspicuous notice that the 
person certifying the copies of the payroll records is, if not the contractor, considered as an agent acting 
on behalf of the contractor; and; (iii) that failure to provide certified copies of the records to the requesting 
public entity within 10 working days of the receipt of the request will subject the contractor to a penalty of 
one hundred ($100.00) dollars per calendar day or portion thereof for each worker until strict compliance is 
effectuated and; provide for inspection, where feasible. 

 
C. Records Requested for Use by the Labor Compliance Program 

 
Where records are requested from a contractor or subcontractor by the Awarding Agency’s LCPR in the normal 
course of its duties, those records shall be provided to the LCPR un-redacted and without cost.  
 

D. Privacy Considerations (CCR 16403) 
 
(1) Records received from the employing contractor shall be kept on file in the office or entity that processed 

the request for at least 6 months following completion and acceptance of the project. Thereafter, they may 
be destroyed unless administrative, judicial or other pending litigation, including arbitration, mediation or 
other methods of dispute resolution, are in process. Copies on file shall not be obliterated in the manner 
prescribed in subdivision (b) below; 

 
(2) Copies provided to the public upon written request shall be marked, obliterated or provided in such a 

manner that the name, address and Social Security number, and other private information pertaining to 
each employee cannot be identified. All other information including identification of the contractor shall not 
be obliterated; 

 
(3) the public entity may affirm or deny that a person(s) was or is employed on a public works contract (by a 

specific contractor) when asked, so long as the entity requires such information of an identifying nature 
which will reasonably preclude release of private or confidential information. 

 
E. Withholding Contract Payments When Payroll Records are Delinquent or Inadequate (CCR § 16435) 

 
(1) “Withhold” means to cease payments by the Awarding Body, or others who pay on its behalf, or agents, to 

the general contractor. Where the violation is by a subcontractor, the general contractor shall be notified of 
the nature of the violation and reference made to its rights under Labor Code Section 1729. 

 
(2) “Contracts.” Except as otherwise provided by agreement, only contracts under a single master contract, 

including a Design-Build contract, or contracts entered into as stages of a single project, may be the 
subject of withholding. 

 
(3) “Delinquent payroll records” means those not submitted on the date set in the contract. 
 
(4) “Inadequate payroll records” are any one of the following: 

a. A record lacking any of the information required by Labor Code Section 1776; 
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b. A record which contains all of the required information but is not certified, or is certified by someone who 
    is not an agent of the contractor or subcontractor; 
c. A record remaining uncorrected for one payroll period, after the Labor Compliance Program has given 
    the contractor or subcontractor notice of inaccuracies detected by audit or record review. However 

                  prompt correction will stop any duty to withhold if such inaccuracies do not amount to 1 percent of the   
                 entire Certified Weekly Payroll in dollar value and do not affect more than half the persons listed as  
                 workers employed on that Certified Weekly Payroll, as defined in Labor Code Section 1776 and section  
                 16401 of Title 8 of the California Code of Regulations. 

 
(5) The withholding of contract payments when payroll records are delinquent or inadequate is required by 

Labor Code Section 1771.5(b)(5), and it does not require the prior approval of the Labor Commissioner. 
The Awarding Body shall only withhold those payments due or estimated to be due to the contractor or 
subcontractor whose payroll records are delinquent or inadequate, plus any additional amount that the 
Labor Compliance Program has reasonable cause to believe may be needed to cover a back wage and 
penalty assessment against the contractor or subcontractor whose payroll records are delinquent or 
inadequate; provided that a contractor shall be required in turn to cease all payments to a subcontractor 
whose payroll records are delinquent or inadequate until the Labor Compliance Program provides notice 
that the subcontractor has cured the delinquency or deficiency. 

 
(6) When contract payments are withheld under this section, the Labor Compliance Program shall provide the 

contractor and subcontractor, if applicable, with immediate written notice that includes all of the following: 
(1) a statement that payments are being withheld due to delinquent or inadequate payroll records, and that 
identifies what records are missing or states why records that have been submitted are deemed 
inadequate; (2) specifies the amount being withheld; and (3) informs the contractor or subcontractor of the 
right to request an expedited hearing to review the withholding of contract payments under Labor Code 
Section 1742, limited to the issue of whether the records are delinquent or inadequate or the Labor 
Compliance Program has exceeded its authority under this section. 

 
(7) No contract payments shall be withheld solely on the basis of delinquent or inadequate payroll records 

after the required records have been produced. 
 
(8) In addition to withholding contract payments based on delinquent or inadequate payroll records, penalties 

shall be assessed under Labor Code Section 1776(g) for failure to timely comply with a written request for 
certified payroll records. The assessment of penalties under Labor Code Section 1776(g) does require the 
prior approval of the Labor Commissioner under CCR Title 8 Section 1643. 

 
F. On-Site Visits (CCR 16432(d) ) 

 
(1) The Awarding Agency’s LCPR shall conduct in-person inspections at the site or sites at which the contract for 

public work is being performed (“On-Site Visits”).  On-Site Visits may be undertaken randomly or as deemed 
necessary by the LCPR, but shall be undertaken during each week that workers are present at sites at which 
the contract for public work is being performed.  All On-Site Visits shall include visual inspection of: 
a. The copy of the determination(s) of the Director of Industrial Relations of the prevailing wage rate of per 

diem wages required to be posted at each job site in compliance with Labor Code Section 1773.2, and 
b. The Notice of Labor Compliance Program Approval required to be posted at the job site in accordance 

with Code of  Regulations Section 16429, listing a telephone number to call for inquiries, questions, or 
assistance with regard to the Labor Compliance Program and/or;  

c. On each job site that is subject to compliance monitoring and enforcement by the Department of Industrial 
Relations, the Awarding Agency shall post or require the prime contractor to post a Notice containing the 
language in Code of Regulations Section 16451(d). 

 
(2) On-Site Visits may include other activities deemed necessary by the Awarding Agency’s LCPR to 

independently corroborate prevailing wage payments reported on payroll records furnished by contractors and 
subcontractors. 
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G. Complaints 
 

Upon receipt of a written complaint alleging that a contractor or subcontractor has failed to pay prevailing wages as 
required by the Labor Code, the LCPR shall do all of the following: 
(1) Within 15 days after receipt of the complaint, send a written acknowledgment to the complaining party that the 

complaint has been received and identifying the name, address, and telephone number of the investigator 
assigned to the complaint; 

(2) Within 15 days after receipt of the complaint, provide the affected contractor with the notice required under 
Labor Code section 1775(c) if the complaint is against a subcontractor;   

(3) Notify the complaining party in writing of the resolution of the complaint within ten days after the complaint has 
been resolved by the LCPR; 

(4) Notify the complaining party in writing at least once every 30 days of the status of a complaint that has not 
been resolved by the LCPR; and 

(5) Notify the complaining party in writing at least once every 90 days of the status of a complaint that has been 
resolved by the LCPR but remains under review or in litigation before another entity.    

 

H. Review of Certified Payroll Records (CCR Sections 16432(b) 
 

Payroll records furnished by contractors and subcontractors in accordance with section 16421(a)(3) above, and in a 
format prescribed at section 16401 of Title 8 of the California Code of Regulations, shall be reviewed by the Labor 
Compliance Program as promptly as practicable after receipt thereof, but in no event more than 30 days after such 
receipt. “Review” for this purpose shall be defined as inspection of the records furnished to determine if (1) all 
appropriate data elements identified in Labor Code Section 1776(a) have been reported; (2) certification forms 
have been completed and signed in compliance with Labor Code Section 1776(b); and (3) the correct prevailing 
wage rates have been reported as paid for each classification of labor listed thereon, with confirmation of payment 
in the manner and to the extent described in subpart (c) below. 
 

I. Confirmation of Certified Payroll Records (CCR 16432(c) ) 
 

(1) “Confirmation” of payroll records furnished by contractors and subcontractors shall be defined as an 
independent corroboration of reported prevailing wage payments. Confirmation may be accomplished through 
worker interviews, examination of paychecks or paycheck stubs, direct confirmation of payments from third 
party recipients of “Employer Payments” (as defined at section 16000 of Title 8 of the California Code of 
Regulations), or any other reasonable method of corroboration. 

(2) For each month in which a contractor or subcontractor reports having workers on the project, confirmation of 
furnished records will be undertaken randomly for at least one worker for at least one weekly period within that 
month. Confirmation will also be undertaken whenever the Awarding Agency’s LCPR receives a complaint or 
other circumstances or information suggests that payroll records may be inaccurate. 

  
J. Audit of Certified Payroll Records (CCR 16432(e)  ) 

 

(1) Audits will be conducted by the Awarding Agency’s LCPR when it is determined that a violation of the Public 
Works Chapter of the Labor Code has occurred. Audits shall also be conducted at the request of the Labor 
Commissioner. 

(2) An audit shall consist of a written summary reflecting prevailing wage deficiencies for each underpaid worker 
and include any penalties to be assessed under Labor Code Sections 1775 and 1813, as determined by the 
LCPR, after a comparison and consideration of the best information available as to the actual hours worked, 
amounts paid and classifications of workers employed in connection with the project. Such available 
information may include, but is not limited to: 
a. Worker Interviews; 
b. Complaints from workers or other interested persons; 
c. All time cards, cancelled checks, cash receipts, trust fund forms; 
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d. All books, documents, schedules, forms, reports, receipts or other evidences which reflect job 
assignments; 

e. Work schedules by days and hours; and 
f. The disbursement by way of cash, check, or in whatever form or manner, of funds to a person(s) by job 

classification and/or skill pursuant to the public works project. 
 

(3) The audit record form as provided for in Code of Regulations Section 16432 Appendix B, accompanied by a 
brief narrative identifying the Bid Advertisement Date of the public work contract, a summary of the nature of 
the violation and the basis upon which the determination was made, presumptively demonstrates the sufficient 
detail that will enable the Labor Commissioner to determine the amount, if requested, of forfeiture under Code 
of Regulations Section 16437, draw reasonable conclusions as to the compliance with the requirements of the 
Public Works Chapter of the Labor Code and enable accurate computation of underpayments of wages and 
applicable penalties and forfeitures. 

 
K. Notification and Informal Resolution (CCR 16432(f)  ) 

 
After the Labor Compliance Program has determined that violations of the prevailing wage laws have resulted 
in the underpayment of wages and an audit has been prepared, notification shall be provided to the contractor 
and affected subcontractor of an opportunity to resolve the wage deficiency prior to a determination of the 
amount of forfeiture by the Labor Commissioner pursuant to these regulations. The contractor and affected 
subcontractor shall be provided at least 10 days following such notification to submit exculpatory information 
consistent with the “good faith mistake” factors set forth in Labor Code Section 1775(a)(2)(A)(i) and (ii). If, 
based upon the contractor's submission, the Labor Compliance Program reasonably concludes that the failure 
to pay the correct wages was a good faith mistake, and has no knowledge that the contractor and affected 
subcontractor have a prior record of failing to meet their prevailing wage obligations, the Labor Compliance 
Program shall not be required to request the Labor Commissioner for a determination of the amount of 
penalties to be assessed under Labor Code Section 1775 if the underpayment of wages to workers is promptly 
corrected and proof of such payment is submitted to the Labor Compliance Program. For each instance in 
which a wage deficiency is resolved in accordance with this regulation, the Labor Compliance Program shall 
maintain a written record of the failure of the contractor or subcontractor to meet its prevailing wage obligation. 
The record shall identify the public works project, the contractor or affected subcontractor involved, and the 
gross amount of wages paid to workers to resolve the prevailing wage deficiency; and the record shall also 
include a copy of the Audit prepared pursuant to subpart (e) above along with any exculpatory information 
submitted to the Labor Compliance Program by the affected contractor or subcontractor. 

 
L. Withholding Contract Payments When, After Investigation, It Is Established That Underpayment or 

Other Violation Has Occurred (CCR 16435.5) 
 

(1) “Withhold” and “contracts” have the same meaning set forth in CCR Sections 16435(a) and 16435(b). 
(2) Where the violation is by a subcontractor, the general contractor shall be notified of the nature of the violation 

and reference made to its rights under Labor Code Section 1729. 
(3) “Amount equal to the underpayment” is the total of the following determined by payroll review, audit, or 

admission of contractor or subcontractor: 
a. The difference between amounts paid workers and the correct General Prevailing Rate of Per Diem 

Wages, as defined in Labor Code Section 1773, and determined to be the prevailing rate due workers in 
such craft, classification or trade in which they were employed and the amounts paid; 

b. The difference between amounts paid on behalf of workers and the correct amounts of Employer 
Payments, as defined in Labor Code Section 1773.1 and determined to be part of the prevailing rate costs 
of contractors due for employment of workers in such craft, classification or trade in which they were 
employed and the amounts paid; 

c. Estimated amounts of “illegal taking of wages”; 
d. Amounts of apprenticeship training contributions paid to neither the program sponsor's training trust nor 

the California Apprenticeship Council; 
e. Estimated penalties under Labor Code Sections 1775, 1776, and 1813. 
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(4) The withholding of contract payments when, after investigation, it is established that underpayment or other 

violations have occurred requires the prior approval of the Labor Commissioner under sections 16436 and 
16437 of these regulations. 

 
M. Provisions Relating to the Penalties Under Labor Code Sections 1775, 1776, 1777.7, 1813 and 1741 

 
(1) Pursuant to Labor Code Section 1775, the contractor and any subcontractor under the contractor shall, as a 

penalty to the state or political subdivision  on whose behalf the contract is made or awarded; forfeit not more 
than two hundred dollars ($200) for each day, or portion  thereof, for each worker paid less than the prevailing 
wages: 
a. The penalty may not be less than forty dollars ($40) for each calendar day, or portion thereof, for each 

worker paid less than the prevailing wage rate, unless the failure of the contractor or subcontractor to pay 
the correct rate of per diem wages was a good faith mistake and, if so, the error was promptly and 
voluntarily corrected when brought to the attention of the contractor or subcontractor.  

b. The penalty may not be less than eighty dollars ($80) for each calendar day, or portion thereof, for each 
worker paid less than the prevailing wage rate, if the contractor or subcontractor has been assessed 
penalties within the previous three years for failing to meet its prevailing wage obligations on a separate 
contract, unless those penalties were subsequently withdrawn or overturned.            

c. The penalty may not be less than one hundred twenty dollars ($120) for each calendar day, or portion 
thereof, for each worker paid less than the prevailing wage rate, if the Labor Commissioner determines 
that the violation was willful, as defined in Labor Code Section 1777.1.   

d. When the amount due under Labor Code Section 1775 is collected from the contractor or subcontractor, 
any outstanding wage claim under Chapter 1 (commencing with Section 1720) of Part 7 of Division 2 of 
the Labor Code against that contractor or subcontractor shall be satisfied before applying that amount to 
the penalty imposed on that contractor or subcontractor pursuant to Section 1775. 
The prime contractor of the project is not liable for any penalties under Labor Code 1775(a) unless the 
prime contractor had knowledge of that failure of the subcontractor to pay the specified prevailing rate of 
wages to those workers or unless the prime contractor fails to comply with the requirements of Labor 
Code 1775 (b) (1-4). 

 
(2) In the event that the contractor or subcontractor fails to comply subsequent to receipt of a written notice 

requesting the records enumerated in Labor Code Section 1776 (a) within the 10-day period, he or she shall, 
as a penalty to the state or political subdivision on whose behalf the contract is made or awarded, forfeit one 
hundred dollars ($100) for each calendar day, or portion thereof, for each worker, until strict compliance is 
effectuated. Upon the request of the Division of Apprenticeship Standards or the Division of Labor Standards 
Enforcement, these penalties shall be withheld from progress payments then due. A contractor is not subject to 
a penalty assessment pursuant to Labor Code Section 1776 due to the failure of a subcontractor to comply 
with this section. 

 
(3) In the case of overtime violations , Labor Code Section 1813 establishes that the contractor or subcontractor 

shall, as a penalty to the state or political subdivision on whose behalf the contract is made or awarded, forfeit 
twenty-five dollars ($25) for each worker employed in the execution of the contract by the respective contractor 
or subcontractor for each calendar day during which such worker is required or permitted to work more than 8 
hours in any one calendar day and 40 hours in any one calendar week, in violation of the provisions of Article 
3, Chapter 1, Part 7 of Division 2 of the Labor Code. The Awarding Agency shall take cognizance of all 
violations of Article 3 (Labor Code Sections 1810-1815). 

 
(4) Pursuant to Labor Code Section 1777.5, the contractor and subcontractor are required to employ registered 

apprentices on public works projects.  Each contractor and subcontractor shall keep an accurate payroll record 
relative to apprentices per Section 1776 of the Labor Code.  The contractor or subcontractor found in violation 
of Labor Code Section 1777.5 shall forfeit as a civil penalty an amount not to exceed one hundred dollars 
($100) for each full calendar day of noncompliance. Any contractor or subcontractor who knowingly commits 
subsequent violations of Labor Code Section 1777.5 within a three year period could face a civil penalty of not 
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more than three hundred dollars ($300) for each full day of noncompliance and the possibility of being denied 
the right to bid on, be awarded or perform work on any public works project for up to three years. 

 
(5) Pursuant to Labor Code Section 1741(b), interest shall accrue on all due and unpaid wages at the rate 

described in subdivision (b) of Section 3289 of the Civil Code.  The interest shall accrue from the date that the 
wages were due and payable, as provided in Article 1, Chapter 1, Part 7 (commencing with Section 1720) of 
Division 2 of the Labor Code, until the wages are paid. 

 
(6) Pursuant to Labor Code Section 1741(c), the Labor Commissioner shall maintain a public list of the names of 

each contractor and subcontractor who has been found to have committed a willful violation of Section 1775 or 
to whom a final order, which is no longer subject to judicial review, has been issued. The list shall include the 
date of each assessment, the amount of wages and penalties assessed, and the amount collected. The list 
shall be updated at least quarterly, and the contractor's or subcontractor's name shall remain on that list until 
the assessment is satisfied, or for a period of three years beginning from the date of the issuance of the 
assessment, whichever is later. 

 
N. Forfeitures Requiring Approval by the Labor Commissioner (8 CCR Section 16436) 

 
(1) For purposes of 8 CCR Sections 16436 and 16437, “forfeitures” means the amount of wages, penalties, and 

forfeitures assessed by the Labor Compliance Program and proposed to be withheld pursuant to Labor Code 
section 1771.6(a), and includes the following: (1) the difference between the prevailing wage rates and the 
amount paid to each worker for each calendar day or portion thereof for which each worker was paid less than 
the prevailing wage rate by the contractor or subcontractor; and (2) penalties assessed under Labor Code 
Sections 1775, 1776 and 1813. 

(2) If the aggregate amount of forfeitures assessed as to a contractor or subcontractor is less than $1000.00, the 
forfeitures shall be deemed approved by the Labor Commissioner upon service and the Labor Commissioner's 
receipt of copies of the following: (1) the Notice of Withholding of Contract Payments authorized by Labor Code 
Section 1771.6(a); (2) an Audit as defined in section 16432(e) of these regulations, and (3) a brief narrative 
identifying the Bid Advertisement Date of the contract for public work and summarizing the nature of the 
violation, the basis of the underpayment, and the factors considered in determining the assessment of 
penalties, if any, under Labor Code Section 1775. 

(3) For all other forfeitures, approval by the Labor Commissioner shall be requested and obtained in accordance 
with section 16437 below. 

 
O. Determination of Amount of Forfeiture by the Labor Commissioner (CCR Section 16437) 

 
(1) Where the Labor Compliance Program requests a determination of the amount of forfeiture, the request shall 

include a file or report to the Labor Commissioner which contains at least the information specified in subparts 
(a) through (i) below. Appendix D is a suggested format for a Request for Approval of Forfeiture under this 
section. 
a. Whether the public work has been accepted by the awarding body and whether a valid notice of 

completion has been filed, the dates if any when those events occurred, and the amount of funds being 
held in retention by the Awarding Body; 

b. Any other deadline which if missed would impede collection; 
c. Evidence of violation, in narrative form; 
d. Evidence of violation obtained under section 16432 of these regulations and a copy of the Audit prepared 

in accordance with section 16432(e) setting forth the amounts of unpaid wages and applicable penalties; 
e. Evidence that before the forfeiture was sent to the Labor Commissioner (A) the contractor and 

subcontractor were given the opportunity to explain why there was no violation, or that any violation was 
caused by good faith mistake and promptly corrected when brought to the contractor or subcontractor's 
attention, and (B) the contractor and subcontractor either did not do so or failed to convince the Labor 
Compliance Program of its position; 

f. Where the Labor Compliance Program seeks not only wages but also a penalty as part of the forfeiture, 
and the contractor or subcontractor has unsuccessfully contended that the cause of violation was a good 
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faith mistake that was promptly corrected when brought to the contractor or subcontractor's attention, a 
short statement should accompany the proposal for a forfeiture, with a recommended penalty amount 
pursuant to Labor Code Section 1775(a); 

g. Where the Labor Compliance Program seeks only wages or a penalty less than $50 per day as part of the 
forfeiture because the contractor or subcontractor has successfully contended that the cause of the 
violation was a good faith mistake that was promptly corrected when brought to the contractor or 
subcontractor's attention, the file should include the evidence as to the contractor or subcontractor's 
knowledge of his or her obligation, including the program's communication to the contractor or 
subcontractor of the obligation in the bid invitations, at the pre-job conference agenda and records, and 
any other notice given as part of the contracting process. With the file should be a statement, similar to 
that described in (6), and recommended penalty amounts, pursuant to Labor Code Section 1775(a); 

h. The previous record of the contractor and subcontractor in meeting their prevailing wage obligations; and 
i. Whether the Labor Compliance Program has been granted approval on only an interim or temporary basis 

under sections 16425 or 16426 above or whether it has been granted extended approval under section 
16427 above. 

 
(2) The file or report shall be served on the Labor Commissioner as soon as practicable after the violation has 

been discovered, and not less than 30 days before the final payment, but in no event not less than 30 days 
before the expiration of the limitations period set forth in Labor Code Section 1741. 

(3) A copy of the recommended forfeiture and the file or report shall be served on the contractor and subcontractor 
at the same time as it is sent to the Labor Commissioner. The Labor Compliance Program may exclude from 
the documents served on the contractor and subcontractor copies of documents secured from the contractor or 
subcontractor during an audit, investigation, or meeting if those are clearly referenced in the file or report. 

(4) The Labor Commissioner shall affirm, reject, or modify the forfeiture in whole or in part as to the wages and 
penalties due. 

(5) The Labor Commissioner's determination of the forfeiture is effective on one of the two following dates: 
 

a. For all programs other than those having extended authority under section 16427 of these regulations, on 
the date the Labor Commissioner serves by first class mail, on the Labor Compliance Program, on the 
Awarding Body if different, on the contractor and on the subcontractor, if any, an endorsed copy of the 
proposed forfeiture, or a newly drafted forfeiture statement which sets out the amount of forfeiture 
approved. Service on the contractor or subcontractor is effective if made on the last address supplied by 
the contractor or subcontractor in the record. The Labor Commissioner's approval, modification or 
disapproval of the proposed forfeiture shall be served within 30 days of receipt of the proposed forfeiture. 

b. For programs with extended authority under section 16427 above, approval is effective 20 days after the 
requested forfeitures are served upon the Labor Commissioner, unless the Labor Commissioner serves a 
notice upon the parties, within that time period, that this forfeiture request is subject to further review. For 
such programs, a notice that approval will follow such a procedure will be included in the transmittal of the 
forfeiture request to the contractor. If the Labor Commissioner notifies the parties of a decision to 
undertake further review, the Labor Commissioner's final approval, modification or disapproval of the 
proposed forfeiture shall be served within 30 days of the date of notice of further review. 

 
P. Withholding Procedures after Forfeiture Determination by the Labor Commissioner 

 
(1) The LCPR shall provide a Notice of Withholding of Contract Payments to the contractor and subcontractor, 

if applicable. The notice shall be in writing and shall describe the nature of the violation and the amount of 
wages, penalties and liquidated damages being withheld.  Service of the notice shall be completed 
pursuant to Code of Civil Procedure Section 1013 by first-class and certified mail to the contractor and 
subcontractor, if applicable. The notice shall advise the contractor and subcontractor, if applicable, of the 
procedure for obtaining review of the withholding of contract payments.  

(2) The LCPR shall also serve a copy of the notice by certified mail to any bonding company issuing a bond 
that secures the payment of wages covered by the notice and to any surety on a bond, if their identities 
are known to the Awarding Agency.  
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(3) Where the violation is by a subcontractor, the general contractor shall be notified of the nature of the 
violation and reference made to its rights under Labor Code Section 1729.  

(4) A release bond under Civil Code Section 3196 may not be posted for the release of the funds being 
withheld for the violation of the prevailing wage law.  

(5) The withholding of contract payments in accordance with Labor Code Section 1726 or 1771.5 shall be 
reviewable under Labor Code Sections 1771.6 (b) and 1742 and Code of Regulations sections 17201-
17270 in the same manner as if the notice of the withholding was a civil penalty order of the Labor 
Commissioner. If review is requested, the LCPR may request the Labor Commissioner to intervene to 
represent it.  

(6) Pending a final order, or the expiration of the time period for seeking review of the notice of the 
withholding, the Awarding Agency shall not disburse any contract payments withheld. 

 
Q. Settlement Meeting 

 

(1) In accordance with Labor Code section 1742.1 (b), the LCPR shall, upon receipt of a request from the 
affected contractor or subcontractor within 30 days following the service of the Notice of Withholding of 
Contract Payments, afford the contractor or subcontractor the opportunity to meet with the LCPR to 
attempt to settle a dispute regarding the notice. 
a. The settlement meeting may be held in person or by telephone and shall take place before the 

expiration of the 60-day period seeking a hearing as set forth below under the heading Request for 
Review of Notice of Withholding of Contract Payments;  

b. No evidence of anything said or any admission made for the purpose of, in the course of, or pursuant 
to, the settlement meeting is admissible or subject to discovery in any administrative or civil 
proceeding;   

c. No writing prepared for the purpose, in the course of, or pursuant to, the settlement meeting, other 
than a final settlement agreement, is admissible or subject to discovery in any administrative or civil 
proceeding;  

d. This opportunity to timely request an informal settlement meeting is in addition to the right to obtain a 
formal hearing; and  

e. A settlement meeting may be requested even if a written Request for Review has already been made.   
 
(2) Requesting a settlement meeting does not extend the 60-day period during which a formal hearing may be 

requested. 
 

R. Request for Review of Notice of Withholding of Contract Payments 
 

(1) An affected contractor or subcontractor may obtain review of a Notice of Withholding of Contract Payments 
under this chapter by transmitting a written request for a review hearing to the LCPR within 60 days after 
service of the Notice of Withholding of Contract Payments.  The LCPR shall have the rights and responsibilities 
of the Enforcing Agency (Code of Regulations section 17202 (f)) in responding to the request for review, 
including but not limited to the obligations to serve notices, transmit the Request for Review to the hearing 
office, and provide an opportunity to review evidence in a timely manner, to participate through counsel in all 
hearing proceedings, and to meet the burden of establishing prima facie support for the Notice of Withholding 
of Contract Payments. If no hearing is requested within 60 days after the service of the Notice of Withholding of 
Contract Payments, the Notice of Withholding of Contract Payments shall become final. 
 

(2) If a contractor or subcontractor seeks review of the LCPR’s enforcement action, the Labor Commissioner may 
intervene to represent the Awarding Agency, or to enforce relevant provisions of the Labor Code consistent 
with the practice of the Labor Commissioner, or both. 

 
(3) Except in cases where the Labor Commissioner has intervened pursuant to subpart (b) above, the LCPR shall 

have the authority to prosecute, settle, or seek the dismissal of any Notice of Withholding of Contract 
Payments issued pursuant to Labor Code Section 1771.6 and any review proceeding under Labor Code 
Section 1742, without any further need for approval by the Labor Commissioner.  Whenever the LCPR settles 
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in whole or in part or seeks and obtains the dismissal of a Notice of Withholding of Contract Payments or a 
review proceeding under Labor Code Section 1742, the LCPR shall document the reasons for the settlement 
or request for dismissal and shall make that documentation available to the Labor Commissioner upon request. 

 
S. Review of Notice of Withholding of Contract Payments 

 
(1) Within ten days following the receipt of the request for a review hearing, the LCPR shall transmit to the Office 

of the Director-Legal Unit the request for review and copies of the Notice of Withholding of Contract Payments, 
any audit summary that accompanied the notice, and a proof of service or other documents showing the name 
and address of any bonding company or surety that secures the payment of the wages covered by the notice.  

 
(2) The LCPR shall be represented by an attorney in prevailing wage hearings conducted pursuant to Labor Code 

Section 1742(b) and Code of Regulations sections 17201 – 17270. 
 
T. Determination and Ruling on the Review by the Department of Industrial Relations 

 
(1) Upon receipt of a timely request, a hearing shall be commenced within 90 days before the director, who shall 

appoint an impartial hearing officer possessing the qualifications of an administrative law judge pursuant to 
subdivision (b) of Section 11502 of the Government Code.  The appointed hearing officer shall be an employee 
of the department, but shall not be an employee of the Division of Labor Standards Enforcement.  The 
contractor or subcontractor shall be provided an opportunity to review evidence, pursuant to Labor Code 
Section 1742 (b), to be utilized by the LCPR at the hearing within 20 days of the receipt by the LCPR of the 
written request for a hearing. Any evidence obtained by the LCPR subsequent to the 20-day cutoff shall be 
promptly disclosed to the contractor or subcontractor. The contractor or subcontractor shall have the burden of 
proving that the basis for the Notice of Withholding of Contract Payments is incorrect.  The Notice of 
Withholding of Contract Payments shall be sufficiently detailed to provide fair notice to the contractor or 
subcontractor of the issues at the hearing. Within 45 days of the conclusion of the hearing, the director shall 
issue a written decision affirming, modifying, or dismissing the assessment. The decision of the director shall 
consist of a notice of findings, findings, and an order.  This decision shall be served on all parties pursuant to 
Section 1013 of the Code of Civil Procedure by first-class mail at the last known address of the party on file 
with the LCP.  Within 15 days of the issuance of the decision, the director may reconsider or modify the 
decision to correct an error, except that a clerical error may be corrected at any time. The director has adopted 
regulations setting forth procedures for hearings under this subdivision.  These regulations are found in Code 
of Regulations sections 17201-17270.    

                          
(2) An affected contractor or subcontractor may obtain review of the decision of the director by filing a petition for a 

writ of mandate to the appropriate superior court pursuant to Section 1094.5 of the Code of Civil Procedure 
within 45 days after service of the decision.  If no petition for a writ of mandate is filed within 45 days after 
service of the decision, the order shall become final.  If it is claimed in a petition for writ of mandate that the 
findings are not supported by the evidence, abuse of discretion is established if the court determines that the 
findings are not supported by substantial evidence in the light of the whole record. 

 
(3) A certified copy of a final order may be filed by the Labor Commissioner in the office of the clerk of the superior 

court in any county in which the affected contractor or subcontractor has property or has or had a place of 
business. The clerk, immediately upon the filing, shall enter judgment for the state against the person 
assessed in the amount shown on the certified order. 

 
(4) A judgment entered pursuant to this procedure shall bear the same rate of interest and shall have the same 

effect as other judgments and shall be given the same preference allowed by law on other judgments rendered 
for claims for taxes.  The clerk shall not charge for the service performed by him or her pursuant to this section.  

                        
(5) This procedure shall provide the exclusive method for review of a decision by the LCPR to withhold contract 

payments pursuant to Section 1771.5. 
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U. Settlement Authority 
 

Except in cases where the Labor Commissioner has intervened pursuant to Code of Regulations Section 16439 
(b), The LCPR shall have the authority to prosecute, settle, or seek the dismissal of any Notice of Withholding of 
Contract Payments issued pursuant to Labor Code Section 1771.6 and any review proceeding under Labor Code 
Section 1742, without any further need for approval by the Labor Commissioner.  Whenever the LCPR settles in 
whole or in part or seeks and obtains the dismissal of a Notice of Withholding of Contract Payments or a review 
proceeding under Labor Code Section 1742, The LCPR shall document the reasons for the settlement or request 
for dismissal and shall make that documentation available to the Labor Commissioner upon request. 

 
V. Deposits of Penalties and Forfeitures Withheld 

 
(1) Where the involvement of the Labor Commissioner has been limited to a determination of the actual amount of 

penalty, forfeiture, or underpayment of wages and the matter has been resolved without litigation by or against 
the Labor Commissioner, the LCPR shall deposit penalties and forfeitures with the Awarding Agency.  

(2) Where collection of fines, penalties, or forfeitures results from administrative proceedings or court action to 
which the Labor Commissioner and Awarding Agency are both parties, the fines, penalties or forfeitures shall 
be divided between the general funds of the State and Awarding Agency as the Hearing Officer or court may 
decide.  

(3) All penalties recovered in administrative proceedings or court action brought by or against the Labor 
Commissioner, and to which the Awarding Agency is not a party, shall be deposited in the General Fund of the 
State of California.  

(4) All wages and benefits which belong to a worker and are withheld or collected from a contractor or 
subcontractor, either by withholding or as a result of administrative hearings or any court action and which 
have not been paid to the worker or irrevocably committed on the worker’s behalf to a benefits fund, shall be 
deposited with the Labor Commissioner, who will handle such wages and benefits in accordance with Labor 
Code Section 96.7. 

 
W. Debarment Policy 

 
It is the policy of the Awarding Agency that the public works prevailing wage requirements set forth in the 
California Labor Code, Section 1720-1861, be strictly enforced. In furtherance thereof, construction contractors 
and subcontractors found to be repeat violators of the California Labor Code shall be referred to the Labor 
Commissioner for debarment from bidding on or otherwise being awarded any public work contract, within the 
state of California, for the performance of construction and/or maintenance services for the period not to 
exceed three (3) years in duration. The duration of the debarment period shall depend upon the nature and 
severity of the labor code violations and any mitigating and/or aggravating factors, which may be presented at 
the hearing conducted by the Labor Commissioner for such purpose. 
 

X. Disposition of Forfeited Sums 
 

(1) The prevailing wage recovery process of this Labor Compliance Program is established pursuant to Labor 
Code Section 1775 which provides that out of any funds withheld, recovered, or both, there shall first be paid 
the amount due each worker notwithstanding the filing of any Stop Notice by any person pursuant to Civil Code 
Section 3179, et seq.  Thus, all workers employed on the public works project who are paid less than the 
prevailing wage rate shall have PRIORITY over all Stop Notices filed against the prime contractor.  

 
(2) In the event that there are "insufficient funds" available in the prime contractor account to pay the total amount 

of prevailing wage violations and penalty amounts due, the unpaid prevailing wages shall have PRIORITY 
STATUS and must be paid first, pursuant to Labor Code Section 1775. Furthermore, if insufficient funds are 
withheld, recovered, or both, to pay each underpaid worker in full, the money shall be prorated among all 
workers affected.  From the amount recovered by the Awarding Agency, the wage claim shall be satisfied prior 
to the amount being applied to penalties.  If insufficient money is recovered to pay each worker in full, the 
money shall be prorated among all workers.  Wages for workers who cannot be located shall be placed in the 
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Industrial Relations Unpaid Wage Fund and held in trust for the workers pursuant to Section 96.7.  Penalties 
shall be paid into a general fund or other fund of the Awarding Agency's choosing. 
 

 
Y. Reporting of Willful Violations to The Labor Commissioner 

 
(1) If an investigation reveals that a willful violation of the Labor Code has occurred, the LCPR will make a written 

report to the Labor Commissioner which shall include: 
a. An audit consisting of a comparison of payroll records to the best available information as to the actual 

hours worked; and 
b. The classification of workers employed on the public works contract.  

 
(2) Six types of willful violations are reported as follows:  

a. For Failure to Comply with Prevailing Wage Rate Requirements 
Failure to comply with prevailing wage rate requirements as set forth in the Labor Code and Code of 
Regulations is determined a willful violation whenever less than the stipulated basic hourly rate is paid to 
trades workers, or if overtime, holiday rates, fringe benefits, and/or employer payments are paid at a rate 
less than stipulated. The facts related to such willful violations may result in a determination that the 
contractor intended to defraud its employees of their wages. 

b. For Falsification of Payroll Records, Misclassification of Work, and/or Failure to Accurately Report 
Hours of Work 
Falsification of payroll records and failure to accurately report hours of work is characterized by deliberate 
underreporting of hours of work; underreporting the headcount; stating that the proper prevailing wage rate 
was paid when, in fact, it was not; clearly misclassifying the work performed by the worker; and any other 
deliberate and/or willful act which results in the falsification or inaccurate reporting of payroll records.  
Such violations are deemed to be willful violations committed with the intent to defraud. 
 

c. For Failure to Submit Certified Payroll Records 
Refusing to comply with a request for certified payroll reports or substantiating information and records as 
contained in Section IV.1. will be determined to be a willful violation of the Labor Code.  Additionally, 
refusing to correct inaccuracies or omissions that have been discovered will also be determined to be 
willful violation of the Labor Code. 
 

d. For Failure to Pay Fringe Benefits 
Fringe benefits are defined as the amounts stipulated for employer payments or trust fund contributions 
and are determined to be part of the required prevailing wage rate.  Failure to pay or provide fringe 
benefits and/or make trust fund contributions in a timely manner is equivalent to payment of less than the 
stipulated wage rate and shall be reported to the Awarding Agency and Labor Commissioner as a willful 
violation, upon completion of an investigation and audit. 
 

e. For Failure to Pay the Correct Apprentice Rates and/or Misclassification of Workers as 
Apprentices 
Failure to pay the correct apprentice rate or classifying a worker as an apprentice when not properly 
registered is equivalent to payment of less than the stipulated wage rate and shall be reported to the 
Awarding Agency and Labor Commissioner as a willful violation, upon completion of an investigation and 
audit. 
 

f. For the Taking of Kickbacks 
 

Accepting or extracting kickbacks from employee wages under Labor Code Section 1778 constitutes a 
felony and may be prosecuted by the appropriate enforcement agency. 
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VIII. Apprenticeship 
 

(1) The duties of the LCPR with respect to apprenticeship standards are as follows: 
a. Inform contractors and subcontractors bidding public works about apprenticeship requirements, 
b. Send copies of awards to the Department of Industrial Relations as required under Section 1773.3 of the 

Labor Code, and; 
c. Refer complaints and promptly report suspected violations of apprenticeship requirements to the Division 

of Labor Standards Enforcement. 
 

(2) The LCPR shall be responsible for enforcing prevailing wage pay requirements for apprentices consistent with 
the practice of the Labor Commissioner, including the following: 

a. That any contributions required pursuant to Labor Code Section 1777.5(m) are paid to 
the appropriate entity; 

b. That apprentices are paid no less than the prevailing apprentice rate;  
c. That workers listed and paid as apprentices on the certified payroll records are duly 

registered as apprentices with the Division of Apprenticeship Standards; and  
d. Requiring that the journeyman prevailing wage rate be paid to any worker who is not a 

duly registered apprentice and for all hours in excess of the maximum ratio permitted 
under Labor Code Section 1777.5(g), as determined at the conclusion of the employing 
contractor or subcontractor's work on the public works contract. 
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APPENDIX A 
 

Definitions 
 
A. "Withhold" means to cease payments by the Awarding Agency, or others who pay on its behalf, or agents, to a prime 

or general contractor. Where the violation is by a subcontractor, the general contractor shall be notified of the nature of 
the violation and reference made to its rights under Labor Code Section 1729. 

B. "Contracts" except as otherwise provided by agreement, means only contracts under a single master contract, 
including a Design-Build contract, or contracts entered into as stages of a single project may be the subject of 
withholding pursuant to Labor Code Sections 1720, 1720.2, 1720.3, 1720.4, 1771, and 1771.5;  

C. "Delinquent payroll records" means those not submitted on the date set in the contract;  
D. "Inadequate payroll records" are any one of the following: 

• A record lacking any of the information required by Labor Code Section 1776; 

• A record which contains all of the required information but which is not certified, or certified by someone who is 
not an agent of the contractor or subcontractor;  

• A record remaining uncorrected for one (1) payroll period, after the LCPR has given the contractor or 
subcontractor notice of inaccuracies detected by audit or record review; However, prompt correction will stop 
any duty to withhold if such inaccuracies do not amount to one percent (1%) of the entire certified weekly 
payroll in dollar value and do not affect more than half the persons listed as workers employed on that certified 
weekly payroll, as defined in Labor Code Section 1776 and Code of Regulations section 16401.   

E. "Amount equal to the underpayment" is the total of the following determined by payroll review, audit, or admission of 
the contractor or subcontractor: 

• The difference between the amounts paid to workers and the correct General Prevailing Wage Rate of Per 
Diem as defined in Code of Regulations section 16000 and Labor Code section 1773 and determined to be the 
prevailing rate due workers in such craft, classification or trade in which they were employed and the amounts 
paid;  

• The difference between the amounts paid on behalf of workers and the correct amounts of Employer 
Payments, as defined in Code of Regulations section 16000 and Labor Code section 1773.1 and determined 
to be part of the prevailing rate costs of contractors due for employment of workers in such craft, classification 
or trade in which they were employed and the amounts paid; 

• Estimated amounts of "illegal taking of wages,"; 

• Amounts of apprenticeship training contributions paid to neither the program sponsor’s training trust nor the 
California Apprenticeship Council; and 

• Estimated penalties under Labor Code sections 1775, 1776 and 1813. 
F. "Forfeitures" means the amount of wages, penalties, and forfeitures assessed by the Awarding Agency and proposed 

to be withheld pursuant to Labor Code section 1771.6(a), and includes the following:  

• The difference between the prevailing wage rates and the amount paid to each worker for each calendar day 
or portion thereof for which each worker was paid less than the prevailing wage rate by the contractor or 
subcontractor;  

• Penalties assessed under Labor Code Sections 1775, 1776 and 1813. 
If the aggregate amount of forfeitures assessed as to a contractor or subcontractor is less than $1000.00, the 
forfeitures shall be deemed approved by the Labor Commissioner pursuant to Code of Regulations Section 
16436(b). 

G. "Failing to pay the correct rate of prevailing wages" means those public works violations which the Labor 
Commissioner has exclusive authority to approve before they are recoverable by the Labor Compliance Program, and 
which are appealable by the contractor in court or before the Director of the Department of Industrial Relations under 
Labor Code Section 1742, and 1771.6 pursuant to the Code of Regulations Sections 17201 through 17270.  Regardless 
of what is defined as prevailing "wages" in contract terms, noncompliance with the following are considered failures to 
pay prevailing wages: 

• Nonpayment of items defined as "Employer Payments" and "General Prevailing Rate of Per Diem Wages" in 
Code of Regulations Section 16000 and Labor Code Section 1771. 

• Payroll records required by Labor Code Section 1776; 
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• Labor Code Section 1777.5 but only insofar as the failure consists of paying apprentice wages lower than the 
journey level rate to a worker who is not an apprentice as defined in Labor Code Section 3077, working under 
an apprentice agreement in a recognized program; 

• Labor Code Section 1778, Kickbacks; 

• Labor Code Section 1779, Fee for Registration; 

• Labor Code Sections 1813, 1815, and Code of Regulations Section 16200 (a) (3) (F) overtime for work over 
eight (8) hours in any one (1) day or forty (40) hours in any one (1) week.  All work performed on Saturday, 
Sunday, and/or a holiday shall be paid pursuant to the prevailing wage determination. 
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APPENDIX B 
 

Initial Review of Certified Payroll Records 
 
Step 1- Each Payroll Record received by the LCPR for processing is date stamped as to the date received by the Awarding 
Agency. 
 
Step 2- Within 30 days of receipt, the LCPR will compare the payrolls received to the list of payrolls required for the period. 
For any payroll that is not included or is incomplete, a 10-day letter is prepared by the LCPR and placed into tracking mode. 
A  Payment Application Hold & Notification of Temporary Withholding Letter will be prepared & sent to the Awarding Agency 
and all affected Contractors and Subcontractors. 
 
Step 3- The LCPR will begin the initial review of Certified Payroll Records that have been received. Each Contractor or 
Subcontractor will have a comparison spreadsheet that has been prepared at the initiation of the contract which will have 
displayed all prevailing wage determination data, based on the Trades, Classifications, Fringe Benefits and Apprentice 
requirements identified as being utilized by the company. 
 
Step 4- The LCPR will compare the comparison spreadsheet against the Certified Payroll to determine if the gross prevailing 
wage for the Trade and Classification meets with the prevailing wage of that Trade and Classification. Check of certified 
payroll for hours worked by day/week to determine if Overtime, Holiday, Travel or Subsistence pay was to be paid. If so, 
check the payroll to ensure the correct prevailing wage was paid. Check for the proper utilization of Apprentices and that 
correct prevailing wages have been paid to Apprentices.  
 
Step 5- For each month in which a contractor or subcontractor reports having workers on the project, confirmation of 
furnished payroll records will be undertaken randomly for at least one worker for at least one weekly period within that 
month. The LCPR will compare confirmation/backup records to corroborate prevailing wage payments. 
 
Step 6- Upon completion of initial review, provided no initial violation has been detected, Certified Payroll Records are 
logged into the file system of the project.  
 
Step 7- If an initial violation or potential violation has been detected by the LCPR, they will proceed to a “Confirmation” of 
Certified Payroll Records. 
 
Step 8- The LCPR will complete a labor compliance review and enforcement summary that indicates the status of the initial 
review and confirmation for each company for the period, if any of the contractors or subcontractors Certified Payrolls have 
not been received, and the status of any 10 day letters that have been prepared.   
 
Step 9- When the Awarding Agency or LCPR receives a complaint of suspected violation(s), an accusation or any alleged 
wrong doing; the LCPR will proceed to a “Confirmation” of Certified Payroll Records. 
 
After review of the initial complaint the Initial Complaint Information form will be completed. The basic information required to 
initiate a complaint include: 

• Name of the complainant, including address and phone number; 

• Name of the alleged violating contractor; 

• Name of the prime contractor (if different); and 

• Nature of the complaint. 
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APPENDIX C 
 

Confirmation and Audit of Certified Payroll Records 
 
Step 1- By written request the LCPR will notify the affected contractor of any potential violation and request further payroll 
records for confirmation and corroboration of prevailing wage payments as correct. Confirmation of Certified Payroll Reports 
may be accomplished through: 

• Examination of Paychecks or Paycheck stubs; 

• Confirmation/Documentation of “Employer Payments” as made to third party recipients; 

• Worker Interviews; and 

• Whatever other reasonable methods, as needed, to corroborate the reported prevailing wage payments.  
 
Step 2- If after review and corroboration of the payroll records it is determined that no violation has occurred or 
documentation is received that reflects corrections and restitution payments have been made to the employees, all records 
will be filed into the file system of the project.  
 
Step 3- If after review and corroboration of the payroll records it is determined that a violation has occurred and no 
documentation has been received to reflect that the violation has been corrected the LCPR will initiate a comprehensive 
audit to ascertain the amount of wages due the worker(s) as well as the statutory penalties that are to be assessed. 
 
Step 4- A comprehensive audit is based on the LCPR’s review of all documents and issues pertaining to the complaint or 
violation and has arrived at a decision concerning issues that must be audited. The LCPR will prepare & request documents 
listed on the Referral Checklist for a full audit. Documents needed to process the audit may include but are not limited to the 
following: 

• Certified Payroll Records 

• Fringe Benefit Statement/Statement of Employer Payments 

• Time Cards 

• Copy of Checks 

• Inspector Logs 

• Prevailing Wage Rates Spreadsheet for Company Concerned. 

• Special Wage Determination(s) for the trades and crafts on the Certified Payroll 

• Listing of Holidays 

• Travel and Subsistence Information 

• List of Indentured Apprentices (by name and classification) 

• Any Special Instructions. 
 
Step-5- An Audit Spreadsheet is created containing the following information: 

• Auditor will make notes when audit entries are different from what is contained in the Certified Payroll. 

• Any instance that data was entered that seems to be in contradiction to any other record.  Examples: 

 Premium pay not paid for work on Saturday, Sunday or Holiday. 

 Travel and subsistence not paid. 

 Apparent underpayments where the contractor appears to be paying less than the required prevailing wages. 

 Hours obtained from time cards or records other than the Certified Payroll. 

 Individuals shown on the Certified Payroll as “apprentices” that are not properly registered. 
 
Results of the Audit upon completion will be transferred to the Awarding Agency’s Investigations Department.  
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APPENDIX D 

 

Public Works Case Audits 

 

Step 1- After the LCPR completes the review of certified payroll, initiates contact with the affected contractor and produces the initial 10 

day letter(s) without resolution; the LCPR shall meet with the Investigations Team to determine if the project file contains sufficient detail 

to request an Investigation and/or Audit. Provided there is sufficient probable cause to believe that a violation has or may have occurred 

the Investigation Supervisor (IS) assigns the case to an Investigation Auditor (IA), who initiates a complete audit of the certified payroll to 

determine the nature of the violation(s), ascertain the amount of wages due the worker(s) as well as the statutory penalties that are to be 

assessed.   

 

Step 2- The primary responsibility of the Investigation Team is to complete case audits, relieving the LCPR from this lengthy process in 

as many cases as possible. The initiation of comprehensive audit requirements is based on the IA’s review of all documents and issues 

pertaining to the complaint and has arrived at a decision concerning issues that must be audited.  Should issues arise during the course 

of the audit, the IA must resolve the issue in question and provide specific resolutions. Requests for audits by the LCPR will contain the 

documents needed to complete the audit. (Not all documents on this list may be available or needed in all audits): 

• Case Log Summary to date 

• All correspondence to try and address the violation 

• Certified Payroll Records 

• Fringe Benefit Statement 

• Prime Contract 

• Sub-Contract (if applicable) 

• Scope of Work 

• General Conditions 

• Notice of Completion 

• Amount of Held Funds 

• Time Cards 

• Copy of Checks 

• Contractor Logs 

• Inspector Logs 

• Prevailing Wage Cheat Sheets 

• Wage Determination(s) for the trades and crafts on the Certified Payroll 

• Listing of Holidays 

• Travel and Subsistence Information 

• List of Indentured Apprentices (by name and classification) 

• Any Special Instructions. 

 

Case Logs are created on a “Word” document that will be titled with the case number assigned.  (This document will be kept current 

during the progress of the audit). The IA will make notes on all activities done relative to the audit / investigation.  

 

Step 3- Results of the Case Audit upon completion will be documented and reviewed by the IS to determine validity. 

 

Step 4- At the point the IS had determined that there is sufficient evidence to determine that a violation has occurred, a 

 Notice of Intent to Request Forfeiture of Monies will be sent to the relative parties notifying them of the findings.  

 

Step 5- At the completion of the contractor’s appeal rights if no response to the Notice of Intent is received, from any affected party, the 

case file will be prepared and submitted to the Department of Industrial Relations (DIR) for forfeiture determination. 

 

Step 6- Once the determination and approval of forfeiture is received by the Investigation Team a Notice of Withholding 

Contract Payments is produced and mailed first class and certified to the affected parties, to include the Awarding Agency, Construction 

Manager and Bonding Company. 

 

Step 7- A settlement meeting is held by the Awarding Agency upon timely request of the contractor or other parties. 

 

Step 8- A hearing is held by DIR upon timely request of the contractor or other parties. 
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APPENDIX E 
 

Investigation Case Processing 
 
Step 1- Written complaints or investigation requests are received by the Investigations Supervisor (IS). After a review of the 
complaint or audit if a determination is made that an investigation is required, the Investigation Supervisor (IS) will assign an 
Investigation Auditor (IA) to obtain the initial information to investigate the complaint.  
 
Step 2 -   The Investigations Department will prepare the Case Binder to include, but not limited to, the following: 

• Contractor’s name and case number 

• Project Name 

• Awarding Agency  

• Prime Contractor (if different)  

• Original complaint(s) and supporting documentation 

• Copy of 1st bid advertisement 

• Contract 

• Sub Contract (if applicable) 

• Second tier sub contract (if applicable) 

• CSLB print outs on the contractors 

• Entity information (Secretary of State print-outs, fictitious business statement, etc.) 

• Prevailing Wage rates in effect and predetermined increases received from DLSR. 

• Certified Payroll Records received from defendant contractor 

• Certified Payrolls obtained from different sources (AB, prime contractor, etc. as required) 

• Inspector Logs 

• Audit and Audit notes 

• Prior Violations 

• Copies of executed Notice(s) to withhold and supporting documents 

• Correspondence (filed in order mailed or received) 
Additional information and documents will be inserted as needed consistent with the facts of the investigation.  (Example 
would be if Certified Payroll(s) were not submitted timely and penalties pursuant to Labor Code 1776(h) were imposed, the 
Request for Certified Payroll, including the certified receipt and the green return receipt, become evidence, supporting the 
penalty assessment and should be tabbed). 
 
Step 3- Processing the Investigation 
This provides the general steps to be taken in processing an investigation. As the facts of each investigation are 
different, not all steps need to be taken in every case or in the order presented. 
An investigation of a public works case is a conscientious attempt to ascertain all pertinent facts relative to a suspected 
violation(s) based on a complaint, an accusation or any alleged wrong doing.  The Investigation Team is required to exercise 
sound discretion in employing the investigative method or methods best suited to the type of violation involved. 

• The IA will assign a case number and begin the Case Log.  

• The IA will determine the Statutes of Limitations for action against the contractor and indicate the date on the Case 
Log.  The statutes compel the LCP to complete the investigation, issue the proper notices to the parties, prepare 
and submit the case all within the time limits. 

• The IA will research to see if any previous public work cases were filed against affected contractor.  Specific 
attention is given to previous complaints filed against the same project.  The results of the research are to be 
recorded on the Case Log and will be provided to the Department of Industrial Relations (DIR) if a Request for 
Forfeiture is needed. 

• The IA will prepare the initial case notifications and requests.  These notices and requests are the initial mailing 
package and consist of the: 

 Notification of Complaint Filed.  Within 15 days after receipt of the complaint, provide the affected 
contractor with the notice required under Labor Code section 1775(c) if the complaint is against a 
subcontractor. The Notice of Complaint Filed is sent to complainant and all other relative parties.  This 
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form advises all parties (or potential parties) that the Awarding Agency’s LCP has initiated a formal 
investigation.  

 An Employee Inquiry Form.  Mailed to complainant and all other workers identified on certified payroll 
reports in possession of the Awarding Agency’s LCP for the affected contractor.  

 A formal request for information/records is prepared and mailed to all affected parties, if not previously 
received as part of the LCPR’s audit. Examples of items that may still be needed include the following: 

• Inspectors Logs 

• Contract(s) 

• Copies of the performance, Labor/Material and/or payment bonds 

• Copy of 1st bid advertisement 

• Page(s) (from the contract) listing the prevailing wage rate(s) on this contract. 

• Page(s) (from the contract advising the contractor of legal requirements to pay the prevailing 
wages. 

• Notice of Completion (if/when filed) 

• Date project began 

• Project completion (or estimated completion) 

• Amount of money being held by the Awarding Agency. 

• Location of the project. 

• Certified Payroll Records. 

• Fringe Benefit Statement/Statement of Employer Payments 

• Letter requesting supporting documentation (time cards and canceled checks, etc.) 

• The IA will verbally contact all affected parties and the complainant to notify them that a complaint has been 
received and an investigation is commencing into the merits of the alleged violation of the Labor Code.  

• The IA will attempt to identify and contact anyone who can verify the accuracy of the allegations and obtain 
permission for a written affidavit. 

• The IA will keep the complainant informed timely throughout the entire investigative process but no less than: 

 Notify the complaining party in writing of the resolution of the complaint within ten days after the complaint 
has been resolved by the Investigations Team;  

 Notify the complaining party in writing at least once every 30 days of the status of a complaint that has not 
been resolved by the Investigations Team; and  

 Notify the complaining party in writing at least once every 90 days of the status of a complaint that has 
been resolved by the Investigations Team but remains under review or in litigation before another entity. 

• Upon receipt of all information and records the IA’s audit will include the following steps: 

 The IA will take note of any data that does not seem to match. 

 The IA will compare the hours reported in the complaint and find out if they match. 

 The IA will review the Fringe Benefit Statement and compare this statement with the Certified Payroll(s) to 
insure that the amounts claimed on the statement are reflected in the Certified Payroll(s). 

 Time Cards:  Are the time cards original – written in different hands, at different times, or do they appear to 
be written by the same person at a later time? 

 Cancelled checks:  Review checks submitted to be sure that the documents appear to have been cleared 
through a bank.  Look at the check numbers and make sure that they correspond to the check numbers 
reported on the Certified Payroll(s). 

 Certified Payroll(s):  Review the information reported on the Certified Payroll(s) 

 Determine if the information provided complies with the requirements of Labor Code 1776(c)  

 Review the Certified Payroll to identify any additional issues such as: 

• Correct utilization of reported apprentices 

• Obvious violations (failure to pay overtime over 8 hours per day or ratio violations within certain 
crafts or failure to report wages for “owners” or “partners”). 

• Hourly Rate of Pay:  The rate that should be reflected in this column is the “total hourly wage” 
paid to (and on behalf of) the employee. 

• Check the certification statement for compliance with the Labor Code. 
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• Review the Fringe Benefits Statement.  If the contractor is claiming employer contributions, these 
contributions must be documented on the Fringe Benefit Statement.  The contractor must provide 
proof of the payments in prevailing rate of per diem wages. 

• Provided the Certified Payrolls are accepted being accurate, and violations are substantiated, 
audit the certified payroll(s) to determine the amount of wages and penalties that are due. 

• If false Certified Payroll(s) are indicated, note this fact for possible filing of a felony complaint for 
violation of Labor Code 1778. 

• Indicate any failure to submit or faulty submission of Certified Payroll Reports.  If the Certified 
Payrolls are not submitted, or if ALL the information is not provided, AND the time for submission 
has lapsed, initiate penalties pursuant to Labor Code 1776(h) to compel compliance. 

• If the IA discovers potential violations of the Labor Code not pertaining to Public Works law, such as payment with 
insufficient fund checks, not providing paycheck stubs, apprenticeship issues, false Certified Payroll or kickbacks, 
the IA shall submit these findings to the appropriate enforcing agency.  

• At the point the IA has determined that there is sufficient evidence that a violation has occurred, a Notice of Intent 
to Request Forfeiture will be prepared and submitted to all affected parties notifying them of our findings and 
offering them an opportunity to meet. The purpose of the pre-withhold meeting is to review and discuss the initial 
audit results with the contractor(s),  inform the contractor(s) of his/her due process rights, schedule a due date (10 
days) for any mitigating evidence to be submitted by the contractor(s).   

• After review and consideration of any mitigating evidence submitted by the contractor, the audit findings will be 
finalized. A letter is sent to the contractor with directions on how to make the payments along with the finalized 
audit.  In the event that a settlement cannot be reached, the case is then forwarded to the State Labor 
Commissioner for approval of the “Request for Approval of Forfeitures and Penalties”. 

• If the aggregate amount of forfeitures assessed to a contractor or subcontractor is less than $1,000.00, the 
forfeitures shall be deemed approved by the Labor Commissioner upon service and the Labor Commissioner's 
receipt of copies of the following: 

 The Notice of Withholding of Contract Payments authorized by Labor Code Section 1771.6(a); 

 An Audit as defined in section 16432(e) of the Regulations, and   

 A brief narrative identifying the Bid Advertisement Date of the contract for public work and 
summarizing the nature of the violation, the basis of the underpayment, and the factors 
considered in determining the assessment of penalties, if any, under Labor Code Section 1775. 

• If the aggregate amount of forfeitures assessed to a contractor or subcontractor is $1,000.00 or more the IA must 
submit, in writing, a Request for Approval of Forfeiture to the State Labor Commissioner.  The file or report shall be 
served on the Labor Commissioner as soon as practicable after the violation has been discovered, and not less 
than 30 days before the final payment, but in no event not less than 30 days before the expiration of the limitations 
period set forth in Labor Code Section 1741.  

 The assessment shall be served not later than 18 months after the filing of a valid notice of completion in 
the office of the county recorder in each county in which the public work or some part thereof was 
performed, or not later than 18 months after acceptance of the public work, whichever occurs last. 

 A copy of the Request for Approval of Forfeiture and Penalties shall be served on the Contractor, 
Subcontractor, bonding company or surety and the Awarding Agency.   

• The Labor Commissioner's determination of the forfeiture is effective on the date the Labor Commissioner serves 
by first class mail, on the Labor Compliance Program, on the Awarding Agency if different, on the contractor and on 
the subcontractor, if any, an endorsed copy of the proposed forfeiture, or a newly drafted forfeiture statement which 
sets out the amount of forfeiture approved. Service on the contractor or subcontractor is effective if made on the 
last address supplied by the contractor or subcontractor in the record. The Labor Commissioner's approval, 
modification or disapproval of the proposed forfeiture shall be served within 30 days of receipt of the proposed 
forfeiture.  

• Upon receipt of approval, the IA will prepare and issue a Notice of Withholding of Contract Payments against the 
affected contract(s).  The Notice of Withholding of Contract Payments and the Notice of Right to Obtain Review 
procedures pursuant to Labor Code Section 1742 shall be served on the contractor(s) and bonding companies of 
the affected contractor(s) by certified mail and first class mail.  
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• In accordance with Labor Code sections 1742 and 1771.6, an affected contractor or subcontractor  may obtain 
review of the Notice of Withholding of Contract Payments by transmitting a written request to the office of the 
Awarding Agency’s LCP that appears on the Notice within 60 days after service of the notice.   

• In accordance with Labor Code section 1742.1 (c), the Awarding Agency’s LCP shall, upon receipt of a request 
from the affected contractor or subcontractor within 30 days following the service of this Notice of Withholding of 
Contract Payments, afford the contractor or subcontractor the opportunity to meet with the Awarding Agency’s 
designee to attempt to settle a dispute regarding the notice.  The settlement meeting may be held in person or by 
telephone and shall take place before the expiration of the 60-day period seeking a hearing as set forth below.  No 
evidence of anything said or any admission made for the purpose of, in the course of, or pursuant to, the settlement 
meeting is admissible or subject to discovery in any administrative or civil proceeding.  No writing prepared for the 
purpose, in the course of, or pursuant to, the settlement meeting, other than a final settlement agreement, is 
admissible or subject to discovery in any administrative or civil proceeding.  This opportunity to timely request an 
informal settlement meeting is in addition to the right to obtain a formal hearing, and a settlement meeting may be 
requested even if a written Request for Review has already been made.  Requesting a settlement meeting, 
however, does not extend the 60-day period during which a formal hearing may be requested. A written request to 
meet with the Awarding Agency’s designee to attempt to settle a dispute regarding this notice must be transmitted 
to the Awarding Agency. 

• A Request for Review either shall clearly identify the Notice of Withholding of Contract Payments from which review 
is sought, including the date of the notice, or it shall include a copy of the notice as an attachment, and shall also 
set forth the basis upon which the notice is being contested. In accordance with Labor Code section 1742, the 
contractor or subcontractor shall be provided an opportunity to review evidence to be utilized by the Awarding 
Agency at the hearing within 20 days of receipt by the Awarding Agency of the written Request for Review. 

• The Awarding Agency shall make evidence available for review within 20 days of its receipt of the Request for 
Review; provided that, this deadline may be extended by written request or agreement of the Affected Contractor or 
Subcontractor. The Awarding Agency’s failure to make evidence available for review as required by Labor Code 
section 1742(b) and Rule 24 (CCR 17224) shall preclude the Awarding Agency from introducing such evidence in 
proceedings before the Hearing Officer or the Director. 

• Within ten (10) days following the receipt of a Request for Review, the Awarding Agency shall transmit to the Office 
of the Director - Legal Unit, the Request for Review and copies of the Assessment or Notice of Withholding of 
Contract Payments, any Audit Summary that accompanied the Assessment or Notice, and a Proof of Service or 
other document showing the name and address of any bonding company or Surety.  

• Within ten (10) days following the receipt of a Request for Review, the Awarding Agency shall also notify the 
Affected Contractor or Subcontractor of its opportunity and the procedures for reviewing evidence to be utilized by 
the Awarding Agency at the hearing on the Request for Review. 

• Once the Request for Review is transmitted to DIR, DIR will contact all parties to begin Pre-Hearing Meetings, 
Settlement Meetings and a Hearing, if necessary.    

• Failure by a contractor or subcontractor to submit a timely Request for Review will result in a final order which shall 
be binding on the contractor and subcontractor, and which shall also be binding, with respect to the amount due, on 
a bonding company issuing a bond that secures the payment of wages and a surety on a bond.  Labor Code 
section 1743 

• In accordance with Labor Code section 1742(d), a certified copy of a final order may be filed by the Labor 
Commissioner in the office of the clerk of the superior court in any county in which the affected contractor or 
subcontractor has property or has had a place of business.  The clerk, immediately upon filing, shall enter judgment 
for the State against the person assessed in the amount shown on the certified order. 
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APPENDIX F 
 

Prevailing Wage Hearing Regulations 
 
The following listing is provided to facilitate the identification of regulatory sections that may bear upon the duties and 
responsibilities of the Labor Compliance Program. The actual text of each section should be accessed on-line at 
http://www.dir.ca.gov/dlse/CCR.htm in order to ensure that the most current wording of each regulatory section is relied 
upon.  
 
CALIFORNIA CODE OF REGULATIONS 
TITLE 8, CHAPTER 8, SUBCHAPTER 6, SECTIONS 17201 through 17270 
 
ARTICLE 1.  GENERAL 
17201.  Scope and Application of Rules.  
17202.  Definitions.  
17203.  Computation of Time and Extensions of Time to Respond or Act.  
17204.  Appointment of Hearing Officers; Delegation of Appointment Authority to Chief Counsel. 
17205.  Authority of Hearing Officers.. 
17206.  Access to Hearing Records.  
17207.  Ex Parte Communications.  
17208.  Intervention and Participation by Other Interested Persons. 
17209.  Representation.  
17210.  Proper Method of Service.  
17211.  Filing and Service of Documents by Facsimile or Other Electronic Means.  
17212.  Administrative Adjudication Bill of Rights.  
 
ARTICLE 2.  ASSESSMENT OR NOTICE AND REQUEST FOR REVIEW 
17220.  Service and Contents of Assessment or Notice of Withholding of Contract Payments. 
17221.  Opportunity for Early Settlement. 
17222.  Filing of Request for Review. 
17223.  Transmittal of Request for Review. 
17224.  Disclosure of Evidence.    
17225.  Withdrawal of Request for Review; Reinstatement.  
17226.  Dismissal or Amendment of Assessment or Notice of Withholding of Contract Payments. 
17227.  Early Disposition of Untimely Assessment, Withholding, or Request for Review. 
17228.  Finality of Assessment or of Withholding of Contract Payments When No Timely Request for Review is Filed; 
Authority of Awarding Body to Disburse  
             Withheld Funds. 
17229.  Finality of Notice of Withholding of Contract Payments; Authority of Awarding Body to Recover Additional Funds. 
 
ARTICLE 3.  PREHEARING PROCEDURES 
17230.  Scheduling of Hearing Date; Continuances and Tolling.  
17231.  Prehearing Conference. 
17232.  Consolidation and Severance. 
17233.  Prehearing Motions; Cut-Off Date. 
17234.  Evidence by Affidavit or Declaration. 
17235.  Subpoena and Subpoena Duces Tecum.  
17236.  Written Notice to Party in Lieu of Subpoena.  
17237.  Depositions and Other Discovery. 
 
ARTICLE 4.  HEARINGS 
17240.  Notice of Appointment of Hearing Officer; Objections. 
17241.  Time and Place of Hearing.  
17242.  Open Hearing; Confidential Evidence and Proceedings; and Exclusion of Witnesses.  
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17243.  Conduct of Hearing.  
17244.  Evidence Rules; Hearsay.  
17245.  Official Notice.  
17246.  Failure to Appear; Relief from Default.  
17247.  Contempt and Sanctions.   
17248.  Interpreters.  
17249.  Hearing Record; Recording of Testimony and Other Proceedings.  
17250.  Burdens of Proof on Wages and Penalties. 
17251.  Liquidated Damages. 
17252.  Oral Argument and Briefs. 
17253.  Conclusion of Hearing; Time for Decision. 
 
ARTICLE 6.  DECISION OF THE DIRECTOR 
17260.  Decision. 
17261.  Reconsideration.  
17262.  Final Decision; Time for Seeking Review.  
17263.  Preparation of Record for Review.  
17264.  Request for Participation by Director in Judicial Review Proceeding. 
 
ARTICLE 7.  TRANSITIONAL RULE 
17270…Applicability of these Rules to Notices Issued Between April 1, 2001 and June 30, 2001. 
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APPENDIX G 
 

FIELD REPRESENTATIVE (FR) MINIMUM STANDARDS 
  
These protocols have been developed to provide the Field Representative (FR) with minimum standards to be followed 
while in the process of conducting interviews on construction project sites. In all instances, the Awarding Agency’s FR will 
conduct themselves in a professional and authoritative manner. The Awarding Agency’s FR’s will be familiar with applicable 
provisions of the Labor Code in order to converse with administrators or construction personnel of any level. 
 

A. On-Site Visitations 
Each construction project is unique and all of the listed protocols will not necessarily be utilized, precisely as stated, 
during the course of each site visit. However, in most cases the Awarding Agency FR’s will employ the basic 
concepts expressed in each protocol to accomplish the purpose of their site visit in an efficient manner. 

1. All FR’s visiting any construction site are required to wear a visible picture ID (badge), and to 
properly identify themselves as such.  Additionally, all FR personnel are required to wear hard 
hats, safety vests and safety shoes. 

2. Safety is the paramount factor for any site visit to any construction project. FR’s will not enter any 
area that appears unsafe. Areas of concern include, but are not limited to, grading operations, 
trenching and work within a trench, hazardous materials abatement, concrete placement, 
demolition or the removal roofing materials. FR’s are expected to exercise reasonable caution at 
all times.   

3. Should FR’s witness what they consider to be a potentially unsafe condition, they will contact the 
site inspector or job superintendent of their findings immediately and make note on the site 
visitation interview form of what they observed. Upon return to the office, the FR will report their 
findings to the Awarding Agency’s Labor Compliance Officer (LCO). 

4. When inspections are conducted on Owner-occupied sites, the FR shall, upon arrival: 
a. Check in at the Administrative office; 
b. Identify themselves and state the purpose of the visit; and 
c. Sign in if required to do so 

If the opportunity presents itself and, dependent on the nature of any questions, the FR will take a 
few minutes to answer any questions and discuss activities or the services provided by the 
Awarding Agency’s LCP with administrative level personnel, but will not seek personnel out.   

5. Prior to any interviewing, the FR shall:  
a. Check in at the site superintendent’s trailer;   
b. Take a few minutes to talk with the Superintendent; 
c. Develop a working relationship;  
d. Gain information pertaining to the project such as: 

i. Duration or phasing; 
ii. What contractors are on-site that day; 
iii. Work activities in process or anticipated, etc. 

6. In the event there is not a construction trailer or job superintendent, the FR will locate each 
contractor’s foreman.  

7. If for some reason the FR is denied access to the site, or informed that they may not interview the 
workmen:  

a. FR will promptly and politely remove themselves; 
b. FR will immediately contact the Awarding Agency’s LCO, by phone, to report the 

incident. 
c. Make a note of this occurrence on the site visitation interview form along with all 

available details such as: 
i. Time of day; 
ii. Name of party denying access;  
iii. Stated reason for denying access, etc. 

FR will include this note in their report to the Awarding Agency’s LCO. 
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8. There will be times when the site superintendent is somewhere on the site and/or there is no 
contractor present in the trailer. The FR will check in at the Inspector of Record (IOR) trailer. If all 
trailers are empty or locked, FR will try to locate the site superintendent or IOR, on the site prior 
to commencing interviewing.  If the FR is unable to locate the superintendent or IOR they will 
proceed with interviews after speaking with each contractor’s foremen. 

9. FR will check to see that the following are displayed in the contractor’s trailer or the 
Administrative Office: 

a. Equal Opportunity Employment Posters  
b. Required jobsite posting NOTICE that the project is a prevailing wage public work 
c. Prevailing wage sheets available for review by the tradesmen 
d. Sign-in Log 
e. Listing of subcontractors on site 

If any of these items are not readily visible, the FR will remind the CM, GM, PM that these 
postings are part of the contractual and legal requirements.  On subsequent visits, the FR will 
make sure that these items are posted or readily available upon request. If these items are not 
posted or readily available, the FR will advise the Awarding Agency LCPR, CM, GM, PM of the 
non-compliance with the law and the contract requirements. 

10. The Field Representative shall visit all sites on an unannounced random weekly basis. During 
inclement weather contact will be made with the Prime/General Contractor or Construction 
Manager in an attempt to determine if there will be any activity at the site that day. 
 

B. Interviewing 
1. Once the FR has checked in and obtains access to the site: 

a. FR will locate the Foreman for each contractor on the project prior to conducting the 
interviews.   

b. Identify themselves as the Awarding Agency LCPR acting on behalf of the Awarding 
Agency; and, if necessary 

c. Explain that the FR activity is a legal requirement placed on the Awarding Agency as a 
result of the ongoing construction work. 

2. The FR shall conduct all interviews on a non-interference basis. The contractor’s foreman may 
want to accompany the FR during the interview process, such action is not to be considered as 
interference, however interference does result when a foreman restricts questioning or the 
specific tradesmen that may be interviewed. 

3. A minimum amount of the workers’ time will be taken for interview purposes. When making the 
decision regarding whom to interview, the FR will look for tradespersons working in clusters.  For 
instance, several painters, electricians, roofers, etc. working in one area. 

a. Workers will be approached individually, in a non-threatening, professional manner;  
b. The FR will identify themselves;  
c. Inform workers why they are there and that they need only a few minutes of their time to 

ask some very generic questions to ensure that they are receiving the proper rate of pay 
for the type of work they are doing.  

d. The FR will not endanger themselves or any tradesperson’s safety in conducting these 
interviews.   

e. The FR will not insist that someone on a scaffold 40 feet in the air come down for an 
interview or attempt to interview tradesmen actively involved in activities such as a 
concrete pour, crane operation, etc.   

f. The FR will not ask anyone to stand by until they can get to them; they will be allowed to 
continue working until the FR can get to them individually.   

4. These interviews are random; two or three tradespersons for each contractor/subcontractor is 
more than sufficient for one visit.  Any persons missed are usually picked up on the next visit.  If 
only one tradesperson is at the site, then that person will be interviewed, if possible. Thirty 
minutes of interviewing per site is typically sufficient, depending upon the site size and/or number 
of subcontractors present. 

5. Interviews will not be conducted during the Tradesmen’s breaks or lunch periods. 
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C. Site Visitation Interview Form 

1. The FR will use the Site Visitation Interview form and ask each person the following:   
a. Name; 
b. Last four digits of their social security number; 
c. Employer; 
d. Title (trade); 
e. Rate of pay; and 
f. Task being performed at the time of interview 

2. Should someone decline to speak with the FR, those wishes will be respected.  If someone asks 
if this is union-related, the FR will advise them that they work as the Awarding Agency’s LCPR on 
the project.   

3. If someone refuses to disclose his/her social security number, those wishes will be respected.  
The FR will assure that person that all information given is kept strictly confidential and make the 
attempt to get his/her complete name.  

4. If someone does not know their rate of pay, FR will ask for an approximate amount. If the 
response is, “Whatever prevailing wage is”, that is what will be indicated on the form. 

5. If a worker states that he/she does not know what contractor they are working for, the FR will 
track down the site superintendent and ask his assistance in determining the responsible 
contractor. (Workers who don’t know their employing contractor are often an indication of an 
“underground” crew being employed by the contractor. 

6. If someone indicates that he/she is an apprentice, they will be asked their current apprentice 
level. If he/she is not sure, they will be asked how many years he/she has been apprenticed in 
the specific trade or to approximate, and this will be indicated on the interview form. 

7. If someone is interviewed that does not speak English and the FR cannot communicate in the 
appropriate language, the FR will try to locate a coworker who can interpret.  If an entire crew is 
unable to speak English and there is no interpreter, this will be included on the report. 

8. The FR is there to collect information only, tradesmen will not be told how to do their jobs or that 
the amount of hourly wage they are reporting is below the determined wage.  The FR will not 
solicit or invite the tradesmen to initiate a complaint through them or give them the impression 
that it is within the FR duties. The FR will explain that for reasons of confidentiality, they should 
contact the Awarding Agency’s LCP office and speak with the LCPR and a business card will be 
left with them. 

9. Within the Site Observations portion of the interview form the FR will give as much information as 
they can that pertains to the work in progress. The FR will approximate the total number of 
tradesmen on the site and ask each foreman how many employees he has on the project that 
day.  

10. All tradesmen will be thanked for their time. 
 

D. Site Superintendents Daily Reports 
1. A copy of the site superintendent’s daily reports for the previous week will be obtained and 

submitted to the LCPR no later than the end of each workweek. 
 

E. Reporting 
1. All original interview forms and daily reports shall be submitted to the LCPR no later than the end 

of each workweek. 
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GRANT AGREEMENT BETWEEN THE STATE OF CALIFORNIA (DEPARTMENT OF WATER RESOURCES) AND 

THE CITY OF ESCONDIDO, AGREEMENT NO. 4600009575 

PROPOSITION 1E ROUND 1 STORMWATER FLOOD MANAGEMENT GRANTS 

CALIFORNIA WATER CODE §83002 and PUBLIC RESOURCES CODE §5096.827 ET SEQ 

AMENDMENT 3 

 

THIS GRANT AGREEMENT is entered into by and between the Department of Water Resources of the State of 

California, herein referred to as the "State" and the City of Escondido, a public agency, in the County of San 

Diego, State of California, duly organized, existing, and acting pursuant to the laws thereof, herein referred to 

as the "Grantee", which parties do hereby agree as follows: 

 

1. PURPOSE. State shall provide a grant from the Disaster Preparedness and Flood Prevention Bond Act of 2006 

(Public Resources Code (PRC) §5096.827 et seq.) to Grantee to assist in financing the project associated 

with the City of Escondido – Lake Wohlford Dam Replacement Project for the Stormwater Flood 

Management (SWFM) Program, collectively referred to as “SWFM Program.” 

 

2. TERM OF GRANT AGREEMENT. The term of this Grant Agreement begins on the date this Grant Agreement is 

executed by the State, and terminates on June 30, 2026, or when all of the Parties’ obligations under this 

Grant Agreement are fully satisfied, whichever occurs earlier.  Execution date is the date the State signs this 

Grant Agreement indicated on page 7. 

 

3. GRANT AMOUNT. The maximum amount payable by State under this Grant Agreement shall not exceed 

$14,900,000.00. Reimbursement of grant funds may be claimed after December 21, 2011. 

 

4. GRANTEE COST SHARE. The reasonable costs for this Grant Agreement are estimated to be $38,000,000. 

Grantee shall provide a Cost Share (Funding Match) in the amount of at least 50% of the total project cost. 

Grantee’s Funding Match is estimated to be $19,380,000 Grantee’s Funding Match may include cost share 

performed after September 30, 2008. Funding Match consists of non-State funds including in-kind services.  

In-kind services are defined as work performed (i.e., dollar value of non-cash contributions) by the Grantee 

(and potentially other parties involved) directly related to the execution of the scope of work (examples: 

volunteer services, equipment use, and facilities). For Funding Match guidance, see Exhibit G. 

 

5.  GRANTEE'S RESPONSIBILITY. Grantee shall faithfully and expeditiously perform or cause to be performed all 

project work as described in Exhibit A (Work Plan) and in accordance with Exhibit B (Schedule) and Exhibit 

C (Budget). Grantee shall comply with all of the terms and conditions of this Grant Agreement and 

applicable PRC and CWC requirements. 

 

6. BASIC CONDITIONS. State shall have no obligation to disburse money for a project under this Grant 

Agreement unless and until Grantee has satisfied the following conditions in accordance with the Disaster 

Preparedness and Flood Prevention Bond Act of 2006.   

a) Grantee demonstrates the availability of sufficient funds to complete the project, as stated in the Grant 

Award/Commitment Letter, by submitting the most recent 3 years of audited financial statements. 

b) For the term of this Grant Agreement, Grantee submits timely Quarterly Progress Reports as required by 

Paragraph 16, “Submission of Reports.” 

c) Grantee submits all deliverables as specified in Paragraph 16 of this Grant Agreement and in Exhibit A. 

d) For each project, prior to the commencement of construction or implementation activities, Grantee 

shall submit the following to the State: 
1) Final plans and specifications certified by a California Registered Civil Engineer as to compliance for 

each approved project as listed in Exhibit A of this Grant Agreement. 

2) Work that is subject to the California Environmental Quality Act (CEQA) and or environmental 

permitting shall not proceed under this Grant Agreement until the following actions are performed:  

i. Grantee submits all applicable environmental permits as indicated on the Environmental 

Information Form to the State,  

ii. Documents that satisfy the CEQA process are received by the State, 

iii. State has completed its CEQA compliance review as a Responsible Agency, and 

iv. Grantee receives written concurrence from the State of Lead Agency’s CEQA document(s) 

and State notice of verification of environmental permit submittal.  
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State’s concurrence of Lead Agency’s CEQA documents is fully discretionary and shall constitute a 

condition precedent to any work (i.e., construction or implementation activities) for which it is 

required. Once CEQA documentation has been completed, State will consider the environmental 

documents and decide whether to continue to fund the project or to require changes, alterations 

or other mitigation. Grantee must also demonstrate that it has complied with all applicable 

requirements of the National Environmental Policy Act by submitting copies of any environmental 

documents, including environmental impact statements, Finding of No Significant Impact, mitigation 

monitoring programs, and environmental permits as may be required prior to beginning 

construction/implementation. 
3) A monitoring plan as required by Paragraph 21, “Project Monitoring Plan Requirements.” 

 

7. DISBURSEMENT OF GRANT FUNDS. Following the review of each invoice, State will disburse to Grantee the 

amount approved, subject to the availability of funds through normal State processes. Notwithstanding any 

other provision of this Grant Agreement, no disbursement shall be required at any time or in any manner 

which is in violation of, or in conflict with, federal or state laws, rules, or regulations, or which may require any 

rebates to the federal government, or any loss of tax-free status on state bonds, pursuant to any federal 

statute or regulation. Funds will be disbursed by State in response to each approved invoice in accordance 

with the Exhibit C. Any and all money disbursed to Grantee under this Grant Agreement and any and all 

interest earned by Grantee on such money shall be used solely to pay Eligible Costs. 
 

8.   ELIGIBLE PROJECT COST. Grantee shall apply State funds received only to eligible Project Costs in 

accordance with applicable provisions of the law and Exhibit C. Eligible project costs include the reasonable 

costs of studies, engineering, design, land and easement acquisition, legal fees, preparation of 

environmental documentation, environmental mitigations, monitoring, and project construction. Work 

performed after the date of grant award, December 21, 2011, shall be eligible for reimbursement. 

Reasonable administrative expenses may be included as Project Costs and will depend on the complexity of 

the project preparation, planning, coordination, construction, acquisitions and implementation. 

Reimbursable administrative expenses are the necessary costs incidentally but directly related to the project 

including the portion of overhead and administrative expenses that are directly related to the project 

included in this Grant Agreement in accordance with the standard accounting practices of the Grantee.  

 

Advanced funds will not be provided. Costs that are not reimbursable with grant funds cannot be counted 

as cost share. Costs that are not eligible for reimbursement include but are not limited to: 

a) Costs, other than those noted above, incurred prior to the award date of the Grant. 

b) Operation and maintenance costs, including post construction performance and monitoring costs. 

c) Purchase of equipment not an integral part of a project. 

d) Establishing a reserve fund. 

e) Purchase of water supply. 

f) Monitoring and assessment costs for efforts required after project construction is complete. 

g) Replacement of existing funding sources for ongoing programs. 

h) Travel and per diem costs. 

i) Support of existing agency requirements and mandates (e.g. punitive regulatory agency requirements). 

j) Purchase of land in excess of the minimum required acreage necessary to operate as an integral part 

of a project, as set forth and detailed by engineering and feasibility studies, or land purchased prior to 

the effective date of the grant award with the State. 

k) Payment of principal or interest of existing indebtedness or any interest payments unless the debt is 

incurred after execution of this Grant Agreement, the State agrees in writing to the eligibility of the costs 

for reimbursement before the debt is incurred, and the purposes for which the debt is incurred are 

otherwise eligible costs. However, this will only be allowed as Grantee Cost Share (i.e. Funding Match) 

l) Overhead not directly related to project costs. 

 
9. METHOD OF PAYMENT. After the disbursement requirements in Paragraph 6 “Basic Conditions” are met, 

State will disburse the whole or portions of the Grant Amount to Grantee, following receipt from Grantee via 
US mail or Express mail delivery of a “wet signature” invoice or an electronic invoice certified and 
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transmitted via DocuSign for costs incurred, including Cost Share,  and timely Quarterly Progress Reports as 
required by Paragraph 16, “Submission of Reports.” 

 
Invoices submitted by Grantee shall include the following information: 
a) Costs incurred for work performed in implementing the project during the period identified in the particular 

invoice. 

b) Costs incurred for any interests in real property (land or easements) that have been necessarily 

acquired for a project during the period identified in the particular invoice for the implementation of a 

project.  

c) Appropriate receipts and reports for all costs incurred. 

d) Invoices shall be submitted on forms provided by State and shall meet the following format 

requirements: 

1) Invoices must contain the date of the invoice, the time period covered by the invoice, and the total 

amount due. 

2) Invoices must be itemized based on the categories (i.e., tasks) specified in the Exhibit C. The amount 

claimed for salaries/wages/consultant fees must include a calculation formula (i.e., hours or days 

worked times the hourly or daily rate = the total amount claimed). 

3) One set of sufficient evidence (i.e., receipts, copies of checks, time sheets) must be provided for all 

costs included in the invoice. 

4) Each invoice shall clearly delineate those costs claimed for reimbursement from the State’s grant 

amount, as depicted in Paragraph 3, “Grant Amount” and those costs that represent Grantee’s 

costs, as applicable, in Paragraph 4, “Grantee Cost Share.” 

5) Original signature and date (in ink) of Grantee’s Project Manager. 

 

Payment will be made no more frequent than monthly, in arrears, upon receipt of an invoice bearing the 

Grant Agreement number.  

 

10.  WITHHOLDING OF GRANT DISBURSEMENT BY STATE. If State determines that a project is not being 

implemented in accordance with the provisions of this Grant Agreement, or that Grantee has failed in any 

other respect to comply with the provisions of this Grant Agreement, and if Grantee does not remedy any 

such failure to State’s satisfaction, State may withhold from Grantee all or any portion of the Grant Amount 

and take any other action that it deems necessary to protect its interests. State may require the Grantee to 

immediately repay all or any portion of the disbursed grant amount with interest, consistent with its 

determination. State may consider Grantee’s refusal to repay the requested disbursed grant amount a 

contract breach subject to the default provisions in Paragraph 12, “Default Provisions.”  
 

11.  CONTINUING ELIGIBILITY. Grantee must meet the following ongoing requirements to remain eligible to 

receive State grant funds: 

a) Timely adoption of an IRWM Plan that meets the requirements contained in Part 2.2 of Division 6 of the 

CWC, commencing with Section 10530.  

b) An urban water supplier that receives grant funds governed by this Grant Agreement shall maintain 

compliance with the Urban Water Management Planning Act (CWC§10610 et. seq.); 

 

12. DEFAULT PROVISIONS. Grantee will be in default under this Grant Agreement if any of the following occur: 

a) Breach of this Grant Agreement, or any supplement or amendment to it, or any other agreement 

between Grantee and State evidencing or securing Grantee’s obligations. 

b) Making any false warranty, representation, or statement with respect to this Grant Agreement.  

c) Failure to operate or maintain project in accordance with this Grant Agreement.  

d) Failure to make any remittance required by this Grant Agreement. 

e) Failure to comply with Labor Compliance Plan (LCP) requirements. 

f) Failure to meet any of the requirements set forth in Paragraph 11, “Continuing Eligibility.” 

 

Should an event of default occur, State may do any or all of the following: 

g) Declare the Grant be immediately repaid, with interest, which shall be equal to State of California 

 general obligation bond interest rate in effect at the time of the default. 
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h) Terminate any obligation to make future payments to Grantee. 

i) Terminate the Grant Agreement. 

j) Take any other action that it deems necessary to protect its interests. 
 

13. PERMITS, LICENSES, APPROVALS, AND LEGAL OBLIGATIONS: Grantee shall be responsible for ensuring any 
and all permits, licenses, and approvals required for performing their obligations under this Grant 
Agreement are obtained, and shall comply with CEQA (PRC Section 21000 et seq.) and other applicable 
federal, State and local laws, rules, and regulations, guidelines, and requirements for each project 
described in Exhibit A of this Grant Agreement. 

 

14. RELATIONSHIP OF PARTIES. Grantee is solely responsible for design, construction, and operation and 

maintenance of project within this Grant Agreement. Review or approval of plans, specifications, bid 

documents, or other construction documents by State is solely for the purpose of proper administration of 

grant funds by State and shall not be deemed to relieve or restrict responsibilities of Grantee under this 

Grant Agreement. 

 

15. GRANTEE REPRESENTATIONS. Grantee accepts and agrees to comply with all terms, provisions, conditions, 

and commitments of this Grant Agreement, including all incorporated documents, and to fulfill all written 

assurances, declarations, representations, and statements made by Grantee in the application, 

documents, amendments, and communications filed in support of its request for The Disaster Preparedness 

and Flood Prevention Bond Act of 2006 financing. 

 

16. SUBMISSION OF REPORTS. The submittal and approval of all reports is a requirement for the successful 

completion of this Grant Agreement. Reports shall meet generally accepted professional standards for 

technical reporting and shall be proof read for content, numerical accuracy, spelling, and grammar prior 

to submittal to State. All reports shall be submitted to the State’s Project Manager, and shall be submitted in 

both electronic and hard copy forms. If requested, Grantee shall promptly provide any additional 

information deemed necessary by State for the approval of reports. Reports shall be presented in the 

formats described in the applicable portion of Exhibit E. The timely submittal of reports is a requirement for 

initial and continued disbursement of State funds. Submittal and subsequent approval by the State, of a 

Project Completion Report is a requirement for the release of any funds retained for such project. 

 

 Quarterly Progress Reports:  Grantee shall submit Quarterly Progress Reports to meet the State’s 
requirement for disbursement of funds. Quarterly Progress Reports shall be sent via e-mail, to the State’s 
Project Manager.  Quarterly Progress Reports shall, in part, provide a brief description of the work 
performed, Grantees activities, milestones achieved, any accomplishments and any problems 
encountered in the performance of the work under this Grant Agreement during the reporting period. 
The first Quarterly Progress Report should be submitted to the State no later than September 30, 2013 
with future reports then due on successive three-month increments based on the invoicing schedule 
and this date.  

 Project Completion Reports:  Grantee shall prepare and submit to State a separate Project Completion 
Report for each project included in Exhibit A. Grantee shall submit a Project Completion Report within 
ninety (90) calendar days of project completion. Each Project Completion Report shall include, in part, 
a description of actual work done, any changes or amendments to each project, and a final schedule 
showing actual progress versus planned progress, copies of any final documents or reports generated or 
utilized during a project, and how the project will further the goals of the IRWM Plan and identify any 
changes to the IRWM Plan, as a result of project implementation. The Project Completion Report shall 
also include, if applicable, certification of final project by a registered civil engineer, consistent with 
Standard Condition D-15,”Final Inspections and Certification of Registered Civil Engineer.” A DWR 
“Certification of Project Completion” form will be provided by the State.  

 Post-Performance Reports:  Grantee shall submit Post-Performance Reports. Post-Performance Reports 

shall be submitted to State within ninety (90) calendar days after the first operational year of a project 

has elapsed. This record keeping and reporting process shall be repeated annually for a total of 10 

years after the completed project begins operation.   
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17. PROJECT PERFORMANCE AND ASSURANCES. Grantee agrees to faithfully and expeditiously perform or 

cause to be performed all project work as described in the final plans and specifications for each project 

under this Grant Agreement and implement the project in accordance with applicable provisions of the 

law. In the event State finds it necessary to enforce this provision of this Grant Agreement in the manner 

provided by law, Grantee agrees to pay all costs incurred by State including, but not limited to, reasonable 

attorneys' fees, legal expenses, and costs.  

 

18. LABOR COMPLIANCE. Grantee agrees to comply with all applicable California Labor Code requirements, 

including prevailing wage provisions.  

 

19. OPERATION AND MAINTENANCE OF PROJECT. For the useful life of construction and implementation project 

and in consideration of the Grant made by State, Grantee agrees to ensure or cause to be performed the 

commencement and continued operation of the project, and shall ensure or cause the project to be 

operated in an efficient and economical manner; shall ensure all repairs, renewals, and replacements 

necessary to the efficient operation of the same are provided; and shall ensure or cause the same to be 

maintained in as good and efficient condition as upon its construction, ordinary and reasonable wear and 

depreciation excepted. The State shall not be liable for any cost of such maintenance, management, or 

operation. Grantee may be excused from operations and maintenance only upon the written approval of 

the State. For purposes of this Grant Agreement, “useful life” means period during which an asset, property, 

or activity is expected to be usable for the purpose it was acquired or implemented; “operation costs” 

include direct costs incurred for material and labor needed for operations, utilities, insurance, and similar 

expenses, and “maintenance costs” include ordinary repairs and replacements of a recurring nature 

necessary for capital assets and basic structures and the expenditure of funds necessary to replace or 

reconstruct capital assets or basic structures. Refusal of Grantee to ensure operation and maintenance of 

the project in accordance with this provision may, at the option of State, be considered a breach of this 

Grant Agreement and may be treated as default under Paragraph 12, “Default Provisions.” 

 

20. STATEWIDE MONITORING REQUIREMENTS. Grantee shall ensure that all projects that include groundwater 

monitoring requirements are consistent with the Groundwater Quality Monitoring Act of 2001 (Part 2.76 

(commencing with Section 10780) of Division 6 of CWC) and, where applicable, that projects that affect 

water quality shall include a monitoring component that allows the integration of data into statewide 

monitoring efforts, including where applicable, the Surface Water Ambient Monitoring Program carried out 

by the State Water Resources Control Board.  

 

21. PROJECT MONITORING PLAN REQUIREMENTS. Exhibit A of this Grant Agreement shall contain activities to 

develop and submit to State a Project Monitoring Plan. Along with the Attachment 6 Project Performance 

Measures Table requirements outlined on page 19 of the Proposition 1E Round 1 SWFM Proposal Solicitation 

Package, the Project Monitoring Plan should also include: 

a) Baseline conditions. 

b) Brief discussion of monitoring systems to be utilized. 

c) Methodology of monitoring. 

d) Frequency of monitoring. 

e) Location of monitoring points. 

 

A Project Monitoring Plan shall be submitted to the State prior to disbursement of grant funds for 

construction or monitoring activities. See Exhibit F (“Requirements for Data Submittal”) for web links and 

information regarding other State monitoring and data reporting requirements.  

 

22. NOTIFICATION OF STATE. For each project, Grantee shall promptly notify State, in writing, of the following 

items:  

a) Grantee agrees that no substantial change in the scope of a project will be undertaken until written 

notice of the proposed change has been provided to State and State has given written approval for 

such change. Substantial changes generally include changes to the wording/scope of work, schedule 

or term, and budget. See Exhibit G for guidance on Agreement Amendment requirements.  
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b) Any public or media event publicizing the accomplishments and/or results of this Grant Agreement and 

provide the opportunity for attendance and participation by State’s representatives. Grantee shall 

make such notification at least fourteen (14) calendar days prior to the event.  

c) Completion of work shall include final inspection of project by a Registered Civil Engineer, as 

determined and required by State, and in accordance with Standard Condition D-15 (Final Inspections 

and Certification of Registered Civil Engineer). Furthermore, the Grantee shall provide the State the 

opportunity to participate in the inspection. Grantee shall make such notification at least fourteen (14) 

calendar days prior to the final inspection.  

 

23.  NOTICES. Any notice, demand, request, consent, or approval that either party desires or is required to give 

to the other party under this Grant Agreement shall be in writing. Notices may be transmitted by any of the 

following means: (i) by delivery in person; (ii) by certified U.S. mail, return receipt requested, postage 

prepaid; (iii) by “overnight” delivery service; provided that next-business-day delivery is requested by the 

sender; or (iv) by electronic means. Notices delivered in person will be deemed effective immediately on 

receipt (or refusal of delivery or receipt). Notices sent by certified mail will be deemed effective given ten 

(10) calendar days after the date deposited with the U. S. Postal Service. Notices sent by overnight delivery 

service will be deemed effective one business day after the date deposited with the delivery service. 

Notices sent electronically will be effective on the date of transmission. Notices shall be sent to the below 

addresses. Either party may, by written notice to the other, designate a different address that shall be 

substituted for the one below. 

 

24. PERFORMANCE EVALUATION.  Upon completion of this Grant Agreement, Grantee’s performance will be 

evaluated by the State and a copy of the evaluation will be placed in the State file and a copy sent to the 

Grantee. 

 

25.  PROJECT REPRESENTATIVES. The Project Representatives during the term of this Grant Agreement are as 

follows:   

 

Department of Water Resources City of Escondido 

Carmel K. Brown Christopher McKinney 

Manager, Division of Regional Assistance Director of Utilities 

P.O. Box 942836 

Sacramento CA 94236-0001 

201 North Broadway 

Escondido, CA 92025 

Phone: (916) 651-9226  Phone: (760) 839-4090 

e-mail: Carmel.Brown@water.ca.gov  e-mail: cmckinney@escondido.org 

 

Direct all inquiries to the Project Manager: 

 

Department of Water Resources City of Escondido 

Eddie Pech Angela Morrow 

Division of Regional Assistance 

770 Fairmont Avenue, Suite 200 

Glendale, CA 91203 

Deputy Director of Utilities 

Construction and Engineering 

1521 S. Hale Ave. 

Escondido, CA 92029 

Phone: (818) 621-9318 Phone: (760) 839-6290 ext.7030 

e-mail: Eduardo.Pech@water.ca.gov e-mail: amorrow@escondido.org 

 

Either party may change its Project Representative or Project Manager upon written notice to the other 

party. 

  

26. STANDARD PROVISIONS. The following Exhibits are attached and made a part of this Grant Agreement by 

this reference: 

 

Exhibit A – Work Plan 
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Exhibit B – Schedule 

Exhibit C – Budget 

Exhibit D – Standard Conditions 

Exhibit E – Report Formats and Requirements 

Exhibit F – Requirements for Data Submittal 

Exhibit G – Guidelines for Grantees 

Exhibit H – Grantee Resolution 

 

 

 

 

 

 

 

 

IN WITNESS WHEREOF, the parties hereto have executed this Grant Agreement. 

 

STATE OF CALIFORNIA 

DEPARTMENT OF WATER RESOURCES 

 

 

______________________________ 

Carmel K. Brown 

Manager, Financial Assistance Branch 

Division of Regional Assistance 

Date__________________________ 

CITY OF ESCONDIDO 

 

 

 

______________________________ 

Christopher W. Mckinney 

Director of Utilities 

 

Date__________________________ 
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EXHIBIT A 

WORK PLAN 

Project Description 

In 2004, the Federal Energy Regulatory Commission (FERC) directed the City of Escondido to complete an evaluation of 
the potential for liquefaction-induced failure to occur at Lake Wohlford Dam. The geotechnical study conducted for the City 
of Escondido found that a liquefaction-induced mudflow slide of the upstream slope of the dam would likely occur as a result 
of the design earthquake loading. As a result, in 2007, FERC began requiring the City of Escondido to maintain Lake 
Wohlford at least 20 feet below the spillway crest level for dam safety purposes, which results in 57% reduction of its 6,500 
AF capacity (2,800 AF).  

Following FERC’s determination, the City of Escondido began pursuing alternatives to retrofit Lake Wohlford Dam in order 
to restore the lake to its full design capacity. An Environmental Opinion prepared in 2008 determined that the least 
environmentally damaging way to address potential environmental impacts associated with mitigating the liquefaction 
potential from Lake Wohlford Dam would be to construct a new roller compacted concrete (RCC) dam downstream of the 
existing dam.  

Therefore, the Lake Wohlford Dam Replacement Project will assist with construction and implementation of a RCC dam to 
replace the existing Lake Wohlford Dam structure. The dam proposed to replace the existing Lake Wohlford Dam would 
contain five major components: dam structure, spillway, outlet works, road realignment, and dam access. Specifically, the 
proposed project would involve construction of a new dam immediately downstream of the existing dam.  The top portion of 
the existing dam would be removed and the material disposed. A new spillway would be cut through the north abutment of 
the new dam.  A temporary access road may need to be constructed from Oakvale Road east to Guejito Road for use by 
local residents/businesses and fire trucks. 

Tasks 

The following sections outline the specific activities that will be performed to implement the Lake Wohlford Dam 
Replacement Project.  

Row (a) Direct Project Administration 

Task 1 – Project Administration 

Project administration will involve coordination meetings with staff, project partners, and consultants as necessary. 
Deliverables that will be produced from these project administration efforts include updated budgets, schedules, and change 
orders.  

Task 2 – Labor Compliance Program 

Details of the LCP will be included within the Lake Wohlford Dam Replacement Project’s quarterly reports. 

The City of Escondido Utilities has established and adopted Labor Compliance Program (LCP) in accordance with CCR 
§16421-16439, which has been approved by the California Department of Industrial Relations (DIR); therefore, no budget 
is included here. 

Task 3 – Reporting 

Reporting will include three components as listed below and be performed by staff members from the City of Escondido 
under the Project Administration task (see Task 1). The Project Monitoring Plan and quarterly reports will be generated by 
the Utilities Construction Manager, approved by the Deputy Director of Utilities Construction and Engineering, and sent and 
filed by the Department Assistant. Quarterly invoices will be generated by Utilities Analyst and the Management Analyst II, 
and approved by the Construction Manager and Deputy Director. The Project Completion Report will be generated by the 
Utilities Construction Manager and Deputy Director, and sent and filed by the Department Assistant. 

Row (b) Land Purchase Easement 

A land purchase easement is not applicable to this project.   

 

 

 

DocuSign Envelope ID: 3E3E9A8D-5098-43C8-940D-7BDC5CFC0096
Attachment "A" 

Page 57 of 206

Resolution No. 2024-16 

Exhibit "A" 

Page 64 of 214

329

Item8.



Grant Agreement No. 4600009575 

Amendment 3  
Page 9 of 30 

 

 

 

 

 

 

Row (c) Planning/Design/Engineering/Environmental Documentation 

Task 4 – Assessment and Evaluation 

All technical documents, data, and studies have been completed for the Lake Wohlford Dam Replacement Project.  Two 
main studies used to evaluate the dam replacement alternatives are:   

 The Lake Wohlford Dam Replacement Geotechnical Data report presents details of a subsurface exploration 
program that was performed as a part of an evaluation of alternatives to replace the existing Lake Wohlford Dam.  

 The Evaluation of Alternatives for Replacement of Lake Wohlford Dam report w presents the results of an evaluation 
to identify a preferred dam type to replace the existing Lake Wohlford Dam. Reviews of the results by the selected 
consultant of the final design documents for the dam determined that an RCC dam was constructible.  

Assessment and Evaluation Deliverables 

Evaluation of Alternatives for Replacement of Lake Wohlford Dam 

Lake Wohlford Dam Replacement Geotechnical Data Report  

 

Task 5 – Final Design 

As discussed below, final design for this project will include 30%, 60%, 90%, and 100% designs.  

30% design efforts will include preliminary siting of project components, including the replacement dam, spillway, outlet 
tunnel, and other factors of major consideration. The 30% design will also include location of suitable onsite or nearby 
excavated materials for use in construction of the replacement dam. The 30% design will utilize previously performed 
geological investigations and reports as well as all additional geological investigations, draft reports and recommendations.  

60% design will be considered advanced design that will include preliminary details and sections of the proposed project.  
This design will define actions and activities associated with abutment and foundation tie-ins, spillway and piping, and all 
required demolition. The 60% design will include all final geological recommendations. The 60% design will include draft 
technical specifications, bid schedule and preliminary construction cost estimates. A 3-D finite element analysis will also be 
performed on the proposed dam layout to determine the stress on the dam during the maximum credible earthquake. 

  

90% design will include a complete set of construction plans and technical specifications, bid schedule, and final 
construction cost estimates. This design will be available for review and quality assurance and quality control (QA/QC).  

100% final design will include preparation of a final design package that is ready to advertise. The final design package will 
be signed and sealed by the design engineer of record.  

Design Submittals 

100% Design – Bid Package 

 

Task 6 – Environmental Documentation 

The project will need to comply with federal (National Environmental Policy Act – NEPA) and state (California Environmental 
Quality Act – CEQA) environmental laws, regulations, and guidelines because of the potential for significant adverse impacts 
to wetlands, waters of the United States, and waters of the State.  The City will prepare a draft Environmental Impact Report 
(EIR) and release it for a 45-day public review.  Public comments will be addressed and a final EIR will be prepared.  The 
Army Corps of Engineers, as lead agency under NEPA, will rely on the EIR to prepare an Environmental Assessment for 
NEPA compliance as part of their permitting process. 

 

Project Administration Deliverables 

Project Monitoring Plan 

Quarterly Reports and Invoices 

Project Completion Report 
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Environmental Documentation Deliverables 

Lake Wohlford Dam Environmental Opinion 

Lake Wohlford Dam Replacement Project EIR 

 

Task 7 – Permitting 

The City of Escondido would likely need multiple permits to complete the Lake Wohlford Dam Replacement Project, 
therefore the following is a list of all of the regulations and agencies that may require permits for completion of the project.  

 Section 404 of the Federal Clean Water Act (CWA) and Section 10 of the Rivers and Harbor Act from the United 
States Army Corps of Engineers (USACE);  

 Section 106 of the National Historic Preservation Act from the State Historic Preservation Office;  

 Sections 7 and 10 of the Federal Endangered Species Act from the U.S. Fish and Wildlife Service and  the National 
Oceanic and Atmospheric Administration’s National Marine Fisheries Service;  

 Section 1602 of the California Fish and Game Code and the Endangered Species Act (ESA) from the California 
Department of Fish and Wildlife (CDFW); and 

 Sections 401 and 402 of the CWA from the Regional Water Quality Control Board (RWQCB). 

The aforementioned list provides the potential regulatory requirements of the Lake Wohlford Dam Replacement Project; 
however the full scope of required permitting will be determined upon completion of design and preliminary environmental 
analyses.  

Permitting Deliverables 

Section 401 Water Quality Certification 

Section 404 Authorization Permit 

Section 1602 Permit from California Department of Fish and Wildlife 

 

Row (d) Construction / Implementation 

Task 8 – Construction / Implementation Contracting 

Tasks associated with construction contracting include advertising the project for public bids, evaluating contractor bids, 
and preparing all documents required to award the project to a contractor. It is anticipated that this work will be completed 
by City of Escondido staff.  

Task 9 – Construction / Implementation  

Materials and/or Design Standards 

 The Evaluation of Alternatives for Replacement of Lake Wohlford Dam Study found that the most viable alternatives were 
for a replacement dam downstream of the existing dam. The replacement dam will be constructed to meet all current codes 
and regulations including those of DWR’s Division of Safety of Dams (DSOD).  

The alternatives evaluation specifically evaluated the potential for a roller compacted concrete dam (RCC dam) or a rock fill 
dam to replace the existing Lake Wohlford Dam.  A  geological investigation, which included geological mapping, subsurface 
explorations, downhole geophysical surveys, in-situ hydraulic conductivity testing, piezometer data, seismic refraction 
surveys, laboratory testing, and test pits, was performed to support the alternatives analysis (see Lake Wohlford Dam 
Replacement Geotechnical Data Report). Subsequent reviews of the geological data by the consultant doing the dam final 
design indicates that an RCC dam may be feasible and DSOD views RCC dams the preferred dam type over earth fill 
providing a better quality long term facility. Based on this information, RCC was selected as the dam type. 

 

An RCC mix design program was also developed for the project. Different mix design components of aggregates, water, 
cement, admixtures, sand and fly ash were tested to determine the best mix design for the project. This program and final 
mix design where reviewed and approved by DSOD. The information obtained from the mix design program was used to 
develop the final RCC design specification that will be used to bid the dam construction.  
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Construction Tasks 

Task 9.1 Road Realignment 

A portion of Oakvale Road will need to be relocated as its current alignment interferes with the proposed left dam abutment.  
The road realignment will require significant grading to push the canyon slope away from the dam abutment. The realigned 
portion of Oakvale Road shall match the road width to the existing roadway with a minimum drivable pavement width of 24 
feet plus shoulders in accordance with the San Diego County Public Road Standards and will include any necessary 
drainage system. In addition, the County of San Diego has requested that a 10-foot no-motorized lane be provided along 
the north edge of the roadway. The estimated realignment length is approximately 1,000 feet. 

 

Task 9.2 Mobilization and Site Preparation 

The initial phase of construction will include mobilization, staging area setup, clearing, grubbing, grading and foundation 
excavation.  The new dam will be constructed just downstream of the existing dam as such a large area of trees and other 
vegetation may be cleared for both the ultimate new dam site as well as the required staging area. Where possible, high 
value vegetation will be protected in place within staging areas. Preparation of the dam foundation is critical to the quality 
of the facility. Excavation of the foundation will result in significant volumes of removed material in order to reach acceptable 
foundation level which must be approved by the design geologist and DSOD. It is estimated that the foundation excavation 
may require depths of up to 40 to 60 feet to reach competent material with a width of approximately 200 feet. Foundation 
grouting may be required to fill imperfections in the basement rock including cracks to reduce the potential for seepage 
below the foundation. 

 

Task 9.3 Dam Access 

An all-weather drivable access for maintenance vehicles will be constructed from Oakvale Road to reach the toe of the dam, 
minimum of 12 feet wide and approximately 550 feet in length. Another access drive shall be constructed from Oakvale 
Road to reach the crest of the dam, minimum of approximately 40 feet wide and approximately 280 feet in length. These 
approach drives will be constructed of either asphaltic or concrete pavement. A bridging structure will also be included on 
the dam crest to enable access across the spillway located generally near the center of the dam.  These access drives will 
accommodate the daily inspections performed of the operating dam including seepage monitoring and periodic movement 
surveys. 

A construction access roadway will also be built along the north shoreline from the existing lake marina to the crest of the 
proposed new dam along the right abutment. This roadway will be approximately 20 feet wide and approximately 2,785 feet 
in length. It may be constructed of aggregate base material. Storm drains will be provided a ravine crossing so not to impact 
the existing drainage ways. Once dam construction is completed, this roadway will be blocked to general public. This 
roadway will be available to the City as needed. 

 

Task 9.4a Foundation Excavation 

The foundation excavation is based on the excavation requirements and procedures necessary to achieve a satisfactory 
foundation for the proposed new roller-compacted concrete (RCC) dam, stilling basin, intake tower, and appurtenances.  
The foundation grade shown on the drawings was established such that all soil, decomposed rock, and rock that is generally 
excavatable using large earthwork equipment would be removed.  In order to construct a generally level foundation (from 
upstream to downstream), controlled blasting is also likely required.  The foundation will be considered adequate when its 
too hard to excavate with large excavation equipment as identified by a licensed engineering geologist.  

Prior to foundation preparation, a dewatering system will be installed to monitor and remove groundwater during 
construction.  In addition, additional ground and dam monitoring instrumentation will be installed for construction.  An erosion 
control system will be installed prior to any grading disturbance activities. 

 

Task 9.4b Foundation Prep and Grouting Program – Abutments  

The foundation surface will be irregular with exposed joints, seams, fractures, and other discontinuities.  The entire 
foundation surface will be cleaned by barring and prying loose all drummy rock, using an air/water jet to remove as much 
loose material as possible; and removing by hand (and/or vacuum truck) loose material missed by previous steps.  In 
addition, portions of the surface will require treatment to 1) protect the exposed bedrock from deterioration, 2) backfill joints, 
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and 3) eliminate drastic slope changes.  Applicable treat measures include over-excavation, dental excavation, dental 
concrete, stitch grouting, and slush grout.  The treatment measurements will provide a smooth final surface for foundation 
approval.   

 

Once foundation preparation and approval are complete, the Contractor will begin the Abutment grouting program.  The 
grouting program includes two grouting tasks 1) Grout Curtains and 2) Consolidation Grouting.  A double row grout curtain 
will be installed using the split-spacing method.  Both curtains will be installed from the final excavated rock foundation 
surface along the right and left abutments axis, to depths where the rock permeability is estimated to be 1 x 10-5 cm/sec (~1 
Lu) or less. Maximum hole spacing along both curtain rows will be 10 feet. Consolidation grouting will be performed across 
the entire right and left abutments footprints downstream of the grout curtain using the split-spacing method.  Spacing 
between rows will be 10 feet and maximum spacing between holes along each row will be 10 feet.  Hole depths will generally 
be 20 feet.  Stitching grouting of geologic features will be performed as required by the Owner’s Representative.  Through-
grouting stitch features will be treated for their entire length across the dam abutments.   

 

Task 9.4c Foundation Prep and Grouting Program – Valley Floor 

The foundation surface will be irregular with exposed joints, seams, fractures, and other discontinuities.  The entire 
foundation surface will be cleaned by barring and prying loose all drummy rock, using an air/water jet to remove as much 
loose material as possible; and removing by hand (and/or vacuum truck) loose material missed by previous steps.  In 
addition, portions of the surface will require treatment to 1) protect the exposed bedrock from deterioration, 2) backfill joints, 
and 3) eliminate drastic slope changes.  Applicable treat measures include over-excavation, dental excavation, dental 
concrete, stitch grouting, and slush grout.  The treatment measurements will provide a smooth final surface for foundation 
approval.   

 

Once foundation preparation and approval are complete, the Contractor will begin the Valley Floor grouting program.  The 
grouting program includes two grouting tasks 1) Grout Curtains and 2) Consolidation Grouting.  A double row grout curtain 
will be installed using the split-spacing method.  Both curtains will be installed from the final excavated rock foundation 
surface along the valley floor axis, to depths where the rock permeability is estimated to be 1 x 10-5 cm/sec (~1 Lu) or less. 
Maximum hole spacing along both curtain rows will be 10 feet. Consolidation grouting will be performed across the entire 
valley floor footprints downstream of the grout curtain using the split-spacing method.  Spacing between rows will be 10 feet 
and maximum spacing between holes along each row will be 10 feet.  Hole depths will generally be 20 feet.  Stitching 
grouting of geologic features will be performed as required by the Owner’s Representative.  Through-grouting stitch features 
will be treated for their entire length across the dam abutments.   

 

Implementation Deliverable  

Statement of completion for Tasks 9.4a thru 9.4c by a registered 

engineer  

 

 

The following Tasks 9.5, 9.6, 9.7, and 9.8 are outside of the scope of the agreement due to current availability of grant 
funds, however they are needed to complete the construction of the Dam.   

 

Task 9.5 RCC Trial Placement and Dam Construction (Outside of Agreement Scope)  

RCC Trial Placement  

Prior to start of the RCC dam construction, the contractor will be required to construct a RCC trial placement dam section. 
This trial placement will be used to confirm the contractor’s ability to perform the following: 1) proper foundation surface 
preparation, and 2) using proposed equipment and methods to place the RCC in accordance with the contract documents. 
The RCC trial placement will be approximately 125 feet long by 75 feet wide by 7 feet tall. 
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Dam   

Construction of the RCC dam requires near continuous placement of a lean concrete mixture.  The concrete will be prepared 
at an onsite or near site batch plant which will truck or conveyor the material to the dam for placement where it is roller 
compacted. The RCC dam will have a vertical or near vertical upstream face with a 0.8H:1V downstream face.  The crest 
of the dam will be approximately 660 feet in length at an elevation of 1,490’± and a spillway elevation of 1,480’. The new 
dam will also include a dam adit and gallery. The gallery will be approximately 8 feet wide by 9 feet high and 323 feet long. 
The gallery will allow for visual inspection of the dam and foundation drains from inside the dam. The new dam shall be 
constructed to a height which will provide for a maximum water surface elevation equal to the existing dam.  Dam 
maintenance and security facilities will be constructed and installed including access drive, monitoring equipment for 
movement and seepage, fencing and surveillance equipment. Foundation piezometers, inclinometers, and an 
accelerometer will be installed in the dam and along the foundation.  

 

Task 9.6 Spillway (Outside of Agreement Scope) 

The spillway of an RCC dam is constructed integral to the dam as it rises. The spillway crest will have an elevation of 
1,480’±. The spillway will be designed to pass a flow of approximately 8,265 cfs, with an estimated width of approximately 
90 feet and depth of approximately 8 feet.  The spillway will terminate in a stilling pond at the base of the dam to dissipate 
the waters energy before reaching the existing natural stream bed.  

 

Task 9.7 Outlet Works (Outside of Agreement Scope) 

New 

The new outlet tower will be constructed on the upstream face of the new dam.  This type of outlet tower is a concrete shaft 
structurally integrated into the dam.  The tower shall have four (4) automated gates at various elevations that can be 
operated from the Water treatment Plant depending on need or water quality.  The multiple gates provide the ability to draw 
water from different levels within the contained lake; the gate shall also include fish screens to prevent fish from entering 
the tower and pipe system. During times of drought or other low water events the upper port(s) may become exposed as 
the water surface drops. The outlet piping will be placed through the foundation as the concrete reaches the appropriate 
elevation.  The concrete placement continues until the design elevation is achieved.  Following the construction of the dam 
itself the new outlet piping will be connected to the existing 48-inch downstream piping and the new emergency release 
valve facility.   

Existing 

Activation of the new outlet works will require removal of the top portion of the existing dam as well as notching through the 
existing dam to an approximate elevation of 1,420’ in order to flood the area between the old and new dams. The notch 
must be stabilized so there is no future movement of the old structures. The existing outlet tower and piping will be 
abandoned in place (filled with concrete) or removed in a manner that will provide optimal facility security and public safety. 
The existing outlet tunnel through the existing dam will be filled with concrete for safety reasons. 

 

Task 9.8 Test Dam Facilities and Regulatory Approval (Outside of Agreement Scope) 

The new dam facilities will undergo startup and testing including the tower, penstock, outlet gates, and emergency release 
valve.  Once testing is complete, the reservoir can be filled and regulatory acceptance granted.   

 
Row (e) Construction Administration 

Task 10 – Construction Administration for Tasks 9.1 through 9.4c 

This task involves administration, coordination, and review of the construction contract and all other related construction 
tasks. This task will require labor from City of Escondido staff members and consultant construction managers and 
inspectors to oversee construction, testing, mitigation, and other aspects of the project.  

Labor Category 

 Construction Management 
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Task 10a – Construction Administration for Tasks 9.5 through 9.8 (Outside of Agreement Scope) 

This task involves administration, coordination, and review of the construction contract and all other related construction 
tasks for Task 9.4d RCC Trial Placement and Dam Construction, Task 9.5 Spillway, and Task 9.6 Outlet Works. This task 
will require labor from City of Escondido staff members and consultant construction managers and inspectors to oversee 
construction and other aspects of the project.  

 

Row (f) Other Costs 

Other costs associated with the Lake Wohlford Dam Replacement Project include establishment of a Board of Consultants, 
as required by FERC. The Board of Consultants shall oversee the analysis, design, construction, and any potential problems 
that might arise during the design and construction of the Lake Wohlford Dam replacement structures. The Board of 
Consultants shall be comprised of at least three members with expertise in the following areas: geotechnical engineering, 
engineering geologist, and hydraulic structures.  

The City of Escondido will solicit and bring under contract the Board of Consultants, invite review and comment on all design 
submittals, and monitor construction procedures and progress. Formal meetings of the Board of Consultants will be 
convened at important milestones. 
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EXHIBIT B  

SCHEDULE 
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EXHIBIT C 

BUDGET 

 
Table 6 – Project Budget 

Budget Category 
Non-State Share 

(Funding Match) 
 Grant Funding Other Cost Share  Total 

% 

Funding 

Match  

(a) 

Direct Project 

Administration 

Costs 

$400,000 $0 $0 $400,000 100% 

(b) 
Land 

Purchase/Easement 
$0 $0 $0 $0 N/A 

(c) 

Planning/ Design/ 

Engineering/ 

Environmental 

Documentation 

  $2,749,050   $2,250,950 $0  $5,000,000 55% 

(d) Construction  $15,596,314.87  $12,614,414.87 $3,720,000  $31,930,729.74 49% 

(e) 
Construction 

Administration 
  $600,000  $0 $0   $600,000 100% 

(f) Other Costs $34,635.13 $34,635.13 $0 $69,270.26 50% 

(g) Grand Total  $19,380,000 $14,900,000 $3,720,000 $38,000,000 51% 

(h) 
Calculation of 

Funding Match % 
51% 29% 20% 100%  

Sources of Funds for Non-State Share (Funding Match):   

The non-state share funding match will be provided by the sale of municipal bonds (City of Escondido) and potentially through 

federal funding sources.  
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EXHIBIT D 

STANDARD CONDITIONS 

 

D.1  ACCOUNTING AND DEPOSIT OF GRANT DISBURSEMENT: 

a)  SEPARATE ACCOUNTING OF GRANT DISBURSEMENT AND INTEREST RECORDS: Grantee shall account for 

the money disbursed pursuant to this Grant Agreement separately from all other Grantee funds. 

Grantee shall maintain audit and accounting procedures that are in accordance with generally 

accepted accounting principles and practices, consistently applied. Grantee shall keep complete 

and accurate records of all receipts, disbursements, and interest earned on expenditures of such 

funds. Grantee shall require its contractors or subcontractors to maintain books, records, and other 

documents pertinent to their work in accordance with generally accepted accounting principles and 

practices. Records are subject to inspection by State at any and all reasonable times. 

b)  FISCAL MANAGEMENT SYSTEMS AND ACCOUNTING STANDARDS: The Grantee agrees that, at a 

minimum, its fiscal control and accounting procedures will be sufficient to permit tracing of grant funds 

to a level of expenditure adequate to establish that such funds have not been used in violation of 

state law or this Grant Agreement. 

c)  REMITTANCE OF UNEXPENDED FUNDS: Grantee, within a period of sixty (60) calendar days from the final 

disbursement from State to Grantee of grant funds, shall remit to State any unexpended funds that 

were disbursed to Grantee under this Grant Agreement and were not needed to pay Eligible Project 

Costs. 

 

D.2  ACKNOWLEDGEMENT OF CREDIT: Grantee shall include appropriate acknowledgement of credit to the 

State and to all cost-sharing partners for their support when promoting the project or using any data and/or 

information developed under this Grant Agreement.  During construction of the project, Grantee shall install 

a sign at a prominent location, which shall include a statement that the project is financed under the, 

Disaster Preparedness and Flood Prevention Bond Act of 2006, administered by State of California, 

Department of Water Resources.  Grantee shall notify State that the sign has been erected by providing 

them with a site map with the sign location noted and a photograph of the sign. 

 

D.3  AMENDMENT: No amendment or variation of the terms of this Grant Agreement shall be valid unless 

made in writing, signed by the parties and approved as required. No oral understanding or agreement not 

incorporated in the Grant Agreement is binding on any of the parties.  For guidance on the Amendment 

Requirements, see Exhibit H. 

 

D.4  AMERICANS WITH DISABILITIES ACT: By signing this Grant Agreement, Grantee assures State that it 

complies with the Americans with Disabilities Act (ADA) of 1990, (42 U.S.C., 12101 et seq.), which prohibits 

discrimination on the basis of disability, as well as all applicable regulations and guidelines issued pursuant 

to the ADA. 

 

D.5  AUDITS: State reserves the right to conduct an audit at any time between the execution of this Grant 

Agreement and the completion of the project, with the costs of such audit borne by State. After 

completion of the project, State may require Grantee to conduct a final audit, at Grantee’s expense, such 

audit to be conducted by and a report prepared by an independent Certified Public Accountant. Failure 

or refusal by Grantee to comply with this provision shall be considered a breach of this Grant Agreement, 

and State may take any action it deems necessary to protect its interests. 

 

Pursuant to Government Code Section 8546.7, the parties shall be subject to the examination and audit of 

State for a period of three years after final payment under this Grant Agreement with respect of all matters 

connected with this Grant Agreement, including but not limited to, the cost of administering this Grant 

Agreement. All records of Grantee or subcontractors shall be preserved for this purpose for at least three (3) 

years after project completion. See Exhibit H for a listing of documents/records that State Auditors would 

need to review in the event of a grant being audited. 
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D.6  BUDGET CONTINGENCY: LIMIT ON STATE FUNDS. The Disaster Preparedness and Flood Prevention Bond 

Act of 2006 is subject to the availability of funds including any mandates from the Department of Finance, 

the Pooled Money Investment Board or any other state authority.  The State will not make payments of any 

kind, including advances or reimbursements, until funding is made available by the State Treasurer. 

 

D.7  CHILD SUPPORT COMPLIANCE ACT: For any Grant Agreement in excess of $100,000, the Grantee 

acknowledges in accordance with Public Contract Code 7110, that: 

a) The Grantee recognizes the importance of child and family support obligations and shall fully comply 

with all applicable state and federal laws relating to child and family support enforcement, including, 

but not limited to, disclosure of information and compliance with earnings assignment orders, as 

provided in Chapter 8 (commencing with section 5200) of Part 5 of Division 9 of the Family Code; and 

b) The Grantee, to the best of its knowledge is fully complying with the earnings assignment orders of all 

employees and is providing the names of all new employees to the New Hire Registry maintained by the 

California Employment Development Department. 

 

D.8  COMPETITIVE BIDDING AND PROCUREMENTS: Grantee shall comply with all applicable laws and 

regulations regarding securing competitive bids and undertaking competitive negotiations in Grantee’s 

contracts with other entities for acquisition of goods and services and construction of public works with 

funds provided by State under this Grant Agreement. 

 

D.9  COMPUTER SOFTWARE: The Grantee certifies that it has appropriate systems and controls in place to 

ensure that state funds will not be used in the performance of this Grant Agreement for the acquisition, 

operation, or maintenance of computer software in violation of copyright laws. 

 

D.10  CONFLICT OF INTEREST 

a) Current State Employees: No State officer or employee shall engage in any employment, activity, or 

enterprise from which the officer or employee receives compensation or has a financial interest and 

which is sponsored or funded by any State agency, unless the employment, activity, or enterprise is 

required as a condition of regular State employment. No State officer or employee shall contract on his 

or her own behalf as an independent contractor with any State agency to provide goods or services. 

b) Former State Employee: For the two-year period from the date he or she left State employment, no 

former State officer or employee may enter into a contract in which he or she engaged in any of the 

negotiations, transactions, planning, arrangements, or any part of the decision-making process relevant 

to the contract while employed in any capacity by any State agency. For the twelve-month period 

from the date he or she left State employment, no former State officer or employee may enter into a 

contract with any State agency if he or she was employed by that State agency in a policy-making 

position in the same general subject area as the proposed contract within the twelve-month period 

prior to his or her leaving State service. 

 

D.11  DELIVERY OF INFORMATION, REPORTS, AND DATA: The Grantee agrees to expeditiously provide, during 

work on the project and throughout the term of this Grant Agreement, such reports, data, information, and 

certifications as may be reasonably required by the State. 

 

D.12  DISPOSITION OF EQUIPMENT: Grantee shall provide to State, not less than 30 days prior to submission of 

the final project invoice, a final inventory list of equipment purchased with grant funds provided by State. 

Grantee shall consult with State on the scope of the inventory not less than 60 days prior to the submission of 

the final project invoice. The inventory shall include all items with a current estimated fair market value of 

more than $5,000 per item. Within 60 days of receipt of such inventory, State shall provide Grantee with a list 

of the items on the inventory that State will take title to. All other items shall become the property of 

Grantee. State shall arrange for delivery from Grantee of items that it takes title to. Cost of transportation, if 

any, shall be borne by State. 

 

D.13  DISPUTES: In the event of an invoice dispute, payment will not be made until the dispute is resolved and 

a corrected invoice submitted. Failure to use the address exactly as provided may result in return of the 

invoice to the Grantee. Payment shall be deemed complete upon deposit of the payment, properly 
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addressed, postage prepaid, in the United States mail. Any claim that Grantee may have regarding the 

performance of this Grant Agreement including, but not limited to claims for additional compensation or 

extension of time, shall be submitted to the Director, Department of Water Resources, within thirty (30) 

calendar days of Grantee’s knowledge of the claim. State and Grantee shall then attempt to negotiate a 

resolution of such claim and process an amendment to the Grant Agreement to implement the terms of 

any such resolution. 

 

D.14  DRUG-FREE WORKPLACE CERTIFICATION 

Certification of Compliance: By signing this Grant Agreement, Grantee, its contractors or subcontractors 

hereby certify, under penalty of perjury under the laws of State of California, compliance with the 

requirements of the Drug-Free Workplace Act of 1990 (Government Code 8350 et seq.) and have or will 

provide a drug-free workplace by taking the following actions: 

a) Publish a statement notifying employees, contractors, and subcontractors that unlawful manufacture, 

distribution, dispensation, possession, or use of a controlled substance is prohibited and specifying 

actions to be taken against employees, contractors, or subcontractors for violations, as required by 

Government Code Section 8355(a). 

b) Establish a Drug-Free Awareness Program, as required by Government Code Section 8355(b) to inform 

employees, contractors, or subcontractors about all of the following: 

1. The dangers of drug abuse in the workplace, 

2. Grantee’s policy of maintaining a drug-free workplace, 

3. Any available counseling, rehabilitation, and employee assistance programs, and 

4. Penalties that may be imposed upon employees, contractors, and subcontractors for drug 

abuse violations. 

c) Provide as required by Government Code Sections 8355(c), that every employee, contractor, and/or 

subcontractor who works under this Grant Agreement: 

1. Will receive a copy of Grantee’s drug-free policy statement, and 

2. Will agree to abide by terms of Grantee’s condition of employment, contract or subcontract. 

 

D.15  FINAL INSPECTIONS AND CERTIFICATION OF REGISTERED CIVIL ENGINEER: Upon completion of a 

construction project and as determined by State, Grantee shall provide for a final inspection and 

certification by a California Registered Civil Engineer that the project has been completed in accordance 

with submitted final plans and specifications and any modifications thereto and in accordance with this 

Grant Agreement and to the State’s satisfaction. 

 

D.16  GOVERNING LAW: This Grant Agreement is governed by and shall be interpreted in accordance with 

the laws of the State of California.  

 

D.17  GRANTEE COMMITMENTS: Grantee accepts and agrees to comply with all terms, provisions, conditions, 

and commitments of this Funding Agreement, including all incorporated documents, and to fulfill all 

assurances, declarations, representations, and statements made by Funding Recipient in the application, 

documents, amendments, and communications filed in support of its request for California Safe Drinking 

Water, Water Quality and Supply, Flood Control, River and Coastal Protection Act of 2006 financing. 

 

D.18  INCOME RESTRICTIONS: The Grantee agrees that any refunds, rebates, credits, or other amounts 

(including any interest thereon, accruing to or received by the Grantee under this Grant Agreement shall 

be paid by the Grantee to the State, to the extent that they are properly allocable to costs for which the 

Grantee has been reimbursed by the State under this Grant Agreement. 

 

D.19  INDEPENDENT CAPACITY: Grantee, and the agents and employees of Grantee, if any, in the 

performance of the Grant Agreement, shall act in an independent capacity and not as officers, 

employees, or agents of the State. 

 

D.20  INSPECTIONS: State shall have the right to inspect the work being performed at any and all reasonable 

times, providing a minimum of a 24-hour notice, during the term of the Grant Agreement. This right shall 

extend to any subagreements, and Grantee shall include provisions ensuring such access in all its contracts 
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or sub-contractors entered into pursuant to its Grant Agreement with State. Grantee acknowledges that 

project documents may be subject to the Public Records Act (California Government Code Section 6250 

et. seq.). State shall have the right to inspect these documents at any and all reasonable times after 

completion of the project to ensure compliance with the terms and conditions of this Grant Agreement. 

During regular office hours, State shall have the right to inspect and to make copies of any books, records, 

or reports of the Grantee relating to this Grant Agreement. Grantee shall maintain and shall make available 

at all times for such inspection accurate records of its costs, disbursements, and receipts with respect to its 

activities under this Grant Agreement. Failure or refusal by Grantee to comply with this provision shall be 

considered a breach of this Grant Agreement, and State may withhold disbursements to Grantee or take 

any other action it deems necessary to protect its interests. 

 

D.21 NONDISCRIMINATION: During the performance of this Grant Agreement, Grantee and its contractors 

shall not unlawfully discriminate, harass, or allow harassment against any employee or applicant for 

employment because of sex, race, color, ancestry, religious creed, national origin, physical disability 

(including HIV and AIDS), mental disability, medical condition (cancer), age (over 40), marital status, and 

denial of family care leave. Grantee and contractors shall ensure that the evaluation and treatment of their 

employees and applicants for employment are free from such discrimination and harassment. Grantee and 

contractors shall comply with the provisions of the Fair Employment and Housing Act (Government Code 

Section 12990 (a-f) et seq.) and the applicable regulations promulgated there under (California Code of 

Regulations, Title 2, Section 7285 et seq.). The applicable regulations of the Fair Employment and Housing 

Commission implementing Government Code Section 12990 (a-f), set forth in Chapter 5 of Division 4 of Title 

2 of the California Code of Regulations, are incorporated into this Grant Agreement by reference and 

made a part hereof as if set forth in full. Grantee and its contractors shall give written notice of their 

obligations under this clause to labor organizations with which they have a collective bargaining or other 

agreement. Grantee shall include the nondiscrimination and compliance provisions of this clause in all 

contracts to perform work under the Grant Agreement. 

 

D.22  NO THIRD PARTY RIGHTS: The parties to this Grant Agreement do not intend to create rights in, or grant 

remedies to, any third party as a beneficiary of this Grant Agreement, or of any duty, covenant, obligation 

or undertaking established herein. 

 

D.23  OPINIONS AND DETERMINATIONS: The parties agree that review or approval of any IRWM Program 

applications, documents, permits, plans and specifications or other program information by the State is for 

administrative purposes only and does not relieve the Grantee of its responsibility to properly plan, design, 

construct, operate, maintain, implement, or otherwise carry out the IRWM Program. 

 

D.24  PERMITS, LICENSES, APPROVALS, AND LEGAL OBLIGATIONS. Grantee shall be responsible for obtaining 

any and all permits, licenses, and approvals required for performing its obligations under this Grant 

Agreement. Grantee shall comply with the California Environmental Quality Act (PRC Section 21000 et seq.) 

and other applicable federal, State, and local laws, rules, and regulations, guidelines, and requirements 

prior to disbursement of funds under this Grant Agreement. 

 

Grantee shall keep informed of and take all measures necessary to ensure compliance with California 

Labor Code requirements.       

 

D.25  PROHIBITION AGAINST DISPOSAL OF PROJECT WITHOUT STATE PERMISSION: Grantee shall not sell, 

abandon, lease, transfer, exchange, mortgage, hypothecate, or encumber in any manner whatsoever all 

or any portion of any real or other property necessarily connected or used in conjunction with the IRWM 

Program without prior permission of State. Grantee and shall not take any action concerning the 

performance of this Grant Agreement, including but not limited to actions relating to user fees, charges, 

and assessments that could adversely affect the ability of Grantee to meet its obligations under this Grant 

Agreement, without prior written permission of State. State may require that the proceeds from the 

disposition of any real or personal property acquired with funds disbursed under this Grant Agreement be 

remitted to State. 
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D.26  REMEDIES, COSTS, AND ATTORNEY FEES: The Grantee agrees that any remedy provided in this Grant 

Agreement is in addition to and not in derogation of any other legal or equitable remedy available to the 

State as a result of breach of this Grant Agreement by the Grantee, whether such breach occurs before or 

after completion of the project, and exercise of any remedy provided by this Grant Agreement by the 

State shall not preclude the State from pursuing any legal remedy or right which would otherwise be 

available. In the event of litigation between the parties hereto arising from this Grant Agreement, it is 

agreed that the prevailing party shall be entitled to such reasonable costs and/or attorney fees as may be 

ordered by the court entertaining such litigation. 

D.27 RETENTION: Notwithstanding any other provision of this Grant Agreement, State shall, for each project, 
withhold five percent (5.0%) until January 1, 2016 and ten percent (10.0%), thereafter, of the funds requested 
by Grantee for reimbursement of Eligible Costs.  Each project in this Grant Agreement will be eligible to release 
its respective retention when that project is completed and Grantee has met requirements of Paragraph 16, 
“Submissions of Reports,” excluding the “Post-Performance Reports.”   

 

D.28 RIGHTS IN DATA: To the extent permitted by law, the Grantee agrees that all data, plans, drawings, 

specifications, reports, computer programs, operating manuals, notes, and other written or graphic work 

produced in the performance of this Grant Agreement shall be in the public domain. The Grantee may 

disclose, disseminate and use in whole or in part, any final form data and information received, collected, 

and developed under this Grant Agreement, subject to appropriate acknowledgement of credit to the 

State for financial support. The Grantee shall not utilize the materials for any profit-making venture or sell or 

grant rights to a third party who intends to do so. 

 

D.29 SEVERABILITY OF UNENFORCEABLE PROVISION: If any provision of this Grant Agreement is held invalid or 

unenforceable by a court of final jurisdiction, all other provisions of this Grant Agreement shall be construed 

to remain fully valid, enforceable, and binding on the parties. 

 

D.30  STATE REVIEWS AND INDEMNIFICATION: The parties agree that review or approval of project 

applications, documents, permits, plans and specifications or other project information by the State is for 

administrative purposes only and does not relieve the Grantee of their  responsibility to properly plan, 

design, construct, operate, maintain, implement, or otherwise carry out the project. To the extent permitted 

by law, the Grantee agrees to indemnify, defend and hold harmless the State and the State against any 

loss or liability arising out of any claim or action brought against the State from and against any and all 

losses, claims, damages, liabilities or expenses, of every conceivable kind, character and nature 

whatsoever arising out of, resulting from, or in any way connected with: 

a) The project or the conditions, occupancy, use, possession, conduct or management of, work done in or 

about, or the planning, design, acquisition, installation, or construction, of the project or any part 

thereof; 

b) Performing any of the terms contained in this Grant Agreement or any related document; 

c) Any violation of any applicable law, rule or regulation, any environmental law (including, without 

limitation, the Federal Comprehensive Environmental Response, Compensation and Liability Act, the 

Resource Conservation and Recovery Act, the California Hazardous Substance Account Act, the 

Federal Water Pollution Control Act, the Clean Air Act, the California Hazardous Waste Control Law and 

CWC Section 13304, and any successors to said laws), rule or regulation or the release of any toxic 

substance on or near the natural water system; or 

d) Any untrue statement or alleged untrue statement of any material fact or omission or alleged omission 

to state a material fact necessary to make the statements required to be stated therein, in light of the 

circumstances under which they were made, not misleading with respect to any information provided 

by the Grantee for use in any disclosure document utilized in connection with any of the transactions 

contemplated by this Grant Agreement. Grantee agrees to pay and discharge any judgment or award 

entered or made against the State with respect to any such claim or action, and any settlement, 

compromise or other voluntary resolution. The provisions of this section shall survive the term of the Grant 

Agreement. 
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D.31  SUCCESSORS AND ASSIGNS: This Grant Agreement and all of its provisions shall apply to and bind the 

successors and assigns of the parties. No assignment or transfer of this Grant Agreement or any part thereof, 

rights hereunder, or interest herein by the Grantee shall be valid unless and until it is approved by State and 

made subject to such reasonable terms and conditions as State may impose. 

 

D.32  TIMELINESS: Time is of the essence in this Grant Agreement. 

 

D.33  TRAVEL: Grantee agrees that travel and per diem costs shall NOT be eligible for reimbursement with 

State funds, and shall NOT be eligible for computing Grantee cost match. Travel includes the costs of 

transportation, subsistence, and other associated costs incurred by personnel during the term of this Grant 

Agreement. 

 

D.34 WAIVER OF RIGHTS: None of the provisions of this Grant Agreement shall be deemed waived unless 

expressly waived in writing. It is the intention of the parties here to that from time to time either party may 

waive any of its rights under this Grant Agreement unless contrary to law. Any waiver by either party of rights 

arising in connection with the Grant Agreement shall not be deemed to be a waiver with respect to any 

other rights or matters, and such provisions shall continue in full force and effect. 
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EXHIBIT E 

REPORT FORMAT AND REQUIREMENTS 

The following reporting formats should be utilized. Please obtain State approval prior to submitting a report in an 

alternative format.  

QUARTERLY PROGRESS REPORT 

Grantee shall submit Quarterly Progress Reports on a consistent basis to meet the State’s requirement for 

disbursement of funds. The Quarterly Progress Report should describe the work performed during the reporting 

period. For each project, describe the work performed including: 

 

 CONTINUING ELIGIBILITY  

 For Urban Water Suppliers who have not submitted a complete Urban Water Management Plan, the 

status of the plan development and submittal. 

 A brief summary of the status of adoption of an IRWM Plan that complies with Part 2.2 of Division 6 of 

the CWC commencing with Section 10530. 

PROJECT INFORMATION (INCLUDE ANY OF THE BELOW THAT WERE APPLICABLE DURING THE REPORTING PERIOD) 

 Legal matters. 

 Engineering matters. 

 Environmental matters. 

 Status of permits, easements, rights-of-way, and approvals as may be required by other State, 
federal, and/or local agencies. 

 Major accomplishments during the quarter (i.e., tasks completed, milestones met, meetings held or 
attended, press releases, etc). 

 Discussion of data submittal effort(s) for the previous quarter, including a description of the data 
submitted and date(s) of submittal. 

 Issues/concerns that have, will, or could affect the schedule or budget, with a recommendation on 
how to correct the matter. 

 Description of any differences between the work performed and the work outlined in this Grant 
Agreement’s Work Plan. 

COST INFORMATION 

 Provide a list showing all costs incurred during the quarter by the Grantee and each contractor 

working on the project.  The list should include for all non-construction, or implementation costs, (i.e., 

design, and admin charges) the hours per task worked on during the quarter for above personnel. 

 A discussion on how the actual budget is progressing in comparison to Exhibit C. 

SCHEDULE INFORMATION 

 A discussion on how the actual schedule is progressing in comparison to the schedule in Exhibit B. 

 A revised schedule, by task, if changed from the schedule in Exhibit B. Note:  a revised schedule 
may require an official amendment to the Grant Agreement before it is accepted as final.  

ANTICIPATED ACTIVITIES NEXT QUARTER 

 Provide a description of anticipated activities for the next quarterly reporting period. 
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PROJECT COMPLETION REPORT  

A Project Completion Report is required for each project identified in Exhibit A. This report will include the 

following Sections: 

EXECUTIVE SUMMARY 

The Executive Summary consists of a maximum of ten (10) pages summarizing project information (see 
report status section below for topics). The Executive Summary should include the following: 

 Brief description of work proposed to be done in the original Grant application.  

 Description of actual work completed and any deviations from Exhibit A.  List any official 
amendments to this Grant Agreement, with a short description of the amendment. 

 Describe how the implemented project will meet the program preferences identified in the original 
Grant Application. 

 Describe the mechanism or process that allows for continued performance monitoring of the 
project in meeting the objectives of the IRWM Plan.  

 Identify any changes to the IRWM Plan as a result of implementation of the project. 

REPORTS AND/OR PRODUCTS   

 Provide a copy of any final technical report or study, produced for the project as described in the 
Work Plan, if applicable. 

 Provide a map and shapefile(s) showing the location of the completed project. A description of the 
geographic projection and datum used for the shapefile must be submitted with the shapefile (a 
NAD ’83 datum and either a UTM 10 or UTM 11 projection, dependent on the project’s location in 
the state, should be utilized). 

 If any wells were constructed as part of the project, provide the following information: well logs; 
borehole geophysical logs; state well number; site information to include horizontal (NAD ‘83) and 
vertical (NAVD ‘88) datum to be determined within 0.5 feet.  

 Provide an electronic copy of any as-built plans (media: CD-ROM; PDF format). 

 Provide copies of any data collected along with location maps. 

 If applicable, describe the findings of any study and whether the study determined the engineering, 
hydrologic, hydrogeologic, environmental, economic and financial feasibility of the project. 

COST & DISPOSITION OF FUNDS INFORMATION 

 A list of invoices showing: 

 The date each invoice was submitted to State. 

 The amount of the invoice. 

 The date the check was received. 

 The amount of the check (If a check has not been received for the final invoice, then state this 
in this section). 

 A spreadsheet summary of the original budget costs by task versus the final project costs. 

 A summary of final funds disbursement including: 

 Labor cost of personnel of agency/ major consultant /sub-consultants (Indicate personnel, 
hours, rates, type of profession and reason for consultant, i.e., design, CEQA work, etc). 

 Construction cost information, shown by material, equipment, labor costs, and change orders. 

 Any other incurred cost detail. 

 A statement verifying separate accounting of grant disbursements. 

 

 Summary of project cost including: 
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 Accounting of the cost of project expenditure. 

 Include all internal and external costs not previously disclosed. 

 A discussion of factors that positively or negatively affected the project cost and any deviation 
from the original project cost estimate. 

ADDITIONAL INFORMATION 

 Benefits derived from the project, with quantification of such benefits provided, if applicable. 

 A final project schedule showing actual progress verse planned progress as shown in Exhibit B. 

 Certification from a California Registered Civil Engineer that the project was conducted in 
accordance with the approved work plan and any approved modifications thereto.  

 Submittal schedule for the Post Performance Report and an outline of the proposed reporting 
format. 

 

POST-PERFORMANCE REPORT 

Post Performance Reports are required annually for each project for a period of 10 years beginning after the 

first year of operation, and includes the following:  

REPORTS AND/OR PRODUCTS 

 Time period of the annual report. 

 Short project description and benefits. 

 An assessment of any explanations for any differences between the expected versus actual project 
benefits. Where applicable, the reporting should include quantitative metrics, i.e., new acre-feet of 
water recharged that year, acres of wildlife habitat added, etc. 

 Summary of any additional costs and/or benefits deriving from the project since its completion, if 
applicable. 

 Continued reporting on meeting the Output Indicators and Targets discussed in the Project 
Monitoring Plan discussed in Paragraph 21 of this Grant Agreement.  

 Any additional information relevant to or generated by the continued operation of the project. 

 

ELECTRONIC REPORT FORMATTING 

Grantee agrees that work funded under this Grant Agreement will be provided in an electronic format to State. 

Electronic submittal of final reports, plans, studies, data, and other work performed under this grant shall be as 

follows: 

 Text preferably in MS WORD or text PDF format. 

 Files generally less than 10 MB in size. 

 Files named so that the public can determine their content. For example, file naming of reports must 

have the title and, if subdivided into smaller sized files, the chapter number/letter and names in the 

report Table of Content (TOC); files of maps, figures, and tables by number/letter as referenced in the 

TOC; well logs files with DWR-required naming convention; and Appendix number/letter and named 

in the TOC.   

 For a project involving a modeling component, Grantee shall provide the major input data files, 

parameters, calibration statistics, output files, and other information requested by State’s Project 

Manager. 
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 Exhibit G 

Guidelines for Grantees  

Under DWR Financial Assistance Programs 

 

The following provides a list of documents typically required by State Auditors and general guidelines for 

Grantees. List of documents pertains to both Grant funding and Grantee’s Funding Match and details the 

documents/records that State Auditors would need to review in the event of this Grant Agreement is audited. 

Grantees should ensure that such records are maintained for each funded project.  

 

List of Documents for State Audit  

 

Internal Controls: 

1. Organization chart (e.g., Agency’s overall organization chart and organization chart for this Grant 

Agreement’s funded project. 

2. Written internal procedures and flowcharts for the following: 

a. Receipts, deposits and disbursements 

b. State reimbursement requests 

c. Grant expenditure tracking 

d. Guidelines, policy, and procedures on grant funded Programs/Project 

3. Audit reports of the Agency internal control structure and/or financial statements within the last two years. 

4. Prior audit reports on grant funded Programs/Project. 

 

Agreements and Contracts: 

1. Original signed Grant Agreement, any amendment(s) and budget modification documents. 

2. A listing of all bond-funded grants received from the State. 

3. A listing of all other funding sources for each project. 

4. All subcontractor and consultant contracts and related or partners documents, if applicable. 

5. Contracts between the Agency and member agencies as related to this Grant Agreement. 

 

Invoices: 

1. Invoices from vendors and subcontractors for expenditures submitted to the State for payments under this 

Grant Agreement. 

2. Documentation linking subcontractor invoices to State reimbursement, requests and related budget line 

items under this Grant Agreement. 

3. Reimbursement requests submitted to the State for this Grant Agreement. 

 

Cash Documents: 

1. Receipts (copies of warrants) showing payments received from the State. 

2. Deposit slips (or bank statements) showing deposit of the payments received from the State. 

3. Cancelled checks or disbursement documents showing payments made to vendors, subcontractors, 

consultants, and/or agents under this Grant Agreement. 

4. Bank statements showing the deposit of the receipts. 

 

Accounting Records: 

1. Ledgers showing entries for receipts and cash disbursements. 

2. Ledgers showing receipts and cash disbursement entries of other funding sources. 

3. Bridging documents that tie the general ledger to requests for grant reimbursement. 

 

Administration Costs:  Supporting documents showing the calculation of administration costs. 

 

Personnel: 

1. List of all contractors and Agency staff that worked on this grant funded Program/Project. 

2. Payroll records including timesheets for contractor staff and the Agency personnel who provided services 

charged to this Grant Agreement. 
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Project Files: 

1. All supporting documentation maintained in the project files. 

2. All correspondence related to this Grant Agreement. 

 

General Grant Agreement Guidelines 

 

Amendment Requirements: 

Amendments to the Work Plan, Budget, and/or Schedule of this Grant Agreement are triggered when the 

proposed changes are deemed by the State to be substantial. Substantial changes generally include changes 

to the wording/scope of work, schedule or term, and budget. For example, a formal budget change to an 

Agreement is required when the culmination of proposed Grant amount budget change(s) for a Task is greater 

than 10% of the original Grant amount budget for that particular Task or the Task to be exchanged.  

 

Funding Match Contribution  

Funding Match (often referred to as Grantee Cost Share) is the amount defined in Paragraph 4 of this Grant 

Agreement. Provided below is guidance for claiming funding match with and without in-kind services. 

 

1. Adequate documentation supporting value of in-kind service (or volunteer service) as funding match 

claimed shall be maintained.  Although tracked separately, in-kind services shall be documented and, to 

the extent feasible, supported by the same methods used by the Grantee for its own employees.  Provide 

formal (on official letterhead) and substantial documentation of in-kind service by including the following: 

o Describe contributed item(s) or service(s) 

o Purpose for which contribution was made (tie to scope of work) 

o Name of contributing organization and date of contribution 

o Real or approximate value of contribution. Who valued the contribution and how was the value 

determined? (e.g., actual, appraisal, fair market value, etc.). Justification of rate. (see item #4, below) 

o Person’s name and function of the contributing person 

o Hours of contribution 

o If multiple sources exist, summarize these on a table with summed charges 

o Was contribution provided by, obtained with, or supported by government funds? If so, indicate source. 

 

2. Funding match contribution (including in kind services) shall be for costs and services directly attributed to 

activities included in this Grant Agreement’s Work Plan. These services, furnished by professional and 

technical personnel, consultants, and other skilled and unskilled labor may be counted as in-kind if the 

activities are an integral and necessary part of this Grant Agreement. Evaluate eligibility with State in 

advance of submittal.  

 

3. Do not track cash contributions made to a project as an expenditure as you would for an in-kind service. 

When providing funding match, track cash contributions to the project (i.e. revenues) and expenditures 

(typically in-kind contribution) separately in an accounting system.  

 

4. Rates for volunteer or in-kind services shall be consistent with those paid for similar work in the Grantee’s 

organization.  For example, volunteer service of clearing vegetation performed by an attorney shall be 

valued at a fair market value for this service, not the rate for professional legal services. In those instances in 

which the required skills are not found in the recipient organization, rates shall be consistent with those paid 

for similar work in the labor market. In either case, paid fringe benefits that are reasonable, allowable, and 

allocable may be included in the valuation.  
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EXHIBIT H 

GRANTEE RESOLUTION 
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WIFIA LOAN AGREEMENT 

THIS WIFIA LOAN AGREEMENT (this “Agreement”), dated as of [●], is by and 

among ESCONDIDO JOINT POWERS FINANCING AUTHORITY, a joint exercise of 

powers agency duly organized and existing under and by virtue of the laws of the State, with an 

address at 201 North Broadway, Escondido, CA 92025 (the “Borrower”), CITY OF 

ESCONDIDO, a municipal corporation and general law city duly organized and existing under 

and by virtue of the laws of the State of California (the “State”), with an address at 201 North 

Broadway, Escondido, CA 92025 (the “City”), and the UNITED STATES ENVIRONMENTAL 

PROTECTION AGENCY, an agency of the United States of America, acting by and through the 

Administrator of the Environmental Protection Agency (the “Administrator”), with an address at 

1200 Pennsylvania Avenue NW, Washington, DC 20460 (the “WIFIA Lender”). 

RECITALS: 

WHEREAS, the Congress of the United States of America enacted the Water Infrastructure 

Finance and Innovation Act (“WIFIA”), § 5021 et seq. of Public Law 113-121 (as amended, and 

as may be further amended from time to time, the “Act”), which is codified as 33 U.S.C. §§ 3901-

3914; 

WHEREAS, the Act authorizes the WIFIA Lender to enter into agreements to provide 

financial assistance with one or more eligible entities to make secured loans with appropriate 

security features to finance a portion of the eligible costs of projects eligible for assistance; 

WHEREAS, the Borrower was formed for the purpose of providing for the financing of 

public capital improvements for the members of the Borrower, including the City; 

WHEREAS, the City has requested that the WIFIA Lender make the WIFIA Loan (as 

defined herein) to the Borrower in a principal amount not to exceed $65,147,348 to be used to pay 

a portion of the Eligible Project Costs (as defined herein) related to the Project (as defined herein) 

pursuant to the application for WIFIA financial assistance dated June 1, 2021 (the “Application”); 

WHEREAS, as of the date hereof, the Administrator has approved WIFIA financial 

assistance for the Project to be provided in the form of the WIFIA Loan, subject to the terms and 

conditions contained herein; 

WHEREAS, based on the Application and the representations, warranties and covenants 

set forth herein, the WIFIA Lender proposes to make funding available to the Borrower through 

the purchase of the WIFIA Note (as defined herein), upon the terms and conditions set forth herein; 

WHEREAS, as of the date hereof, the Borrower has entered into the WIFIA IPA (as 

defined herein) with the City, pursuant to which (i) Borrower agrees to purchase the Project from 

the City in exchange for the provision of funds, in the amount of the WIFIA Loan, and (ii) the City 

agrees to purchase the Project from the Borrower in exchange for the payment of WIFIA 

Installment Payments (as defined herein) by the City to the Borrower, such payments being secured 

by the City Pledged Collateral (as defined herein); 
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WHEREAS, the Borrower agrees to repay any amount due pursuant to this Agreement and 

the WIFIA Note in accordance with the terms and provisions hereof and of the WIFIA Note; 

WHEREAS, the Borrower has agreed to pledge and assign to the WIFIA Lender the 

Borrower Assigned Rights (as defined herein) for the purpose of securing (x) the payment of all 

sums due and owing by the Borrower to the WIFIA Lender under this Agreement and (y) the 

observance, performance and discharge of each agreement, condition, covenant and term of the 

Borrower and the City hereunder and of the City under the WIFIA IPA; and 

WHEREAS, the WIFIA Lender has entered into this Agreement in reliance upon, among 

other things, the information and representations of the City set forth in the Application and the 

supporting information provided by the Borrower and the City. 

NOW, THEREFORE, the premises being as stated above, and for good and valuable 

consideration, the receipt and sufficiency of which are acknowledged to be adequate, and intending 

to be legally bound hereby, it is hereby mutually agreed by and among the Borrower, the City and 

the WIFIA Lender as follows: 

ARTICLE I 

DEFINITIONS AND INTERPRETATION 

Section 1. Definitions. 

Unless the context otherwise requires, capitalized terms used in this Agreement shall have 

the meanings set forth below in this Section 1 or as otherwise defined in this Agreement.  Any 

term used in this Agreement that is defined by reference to any other agreement shall continue to 

have the meaning specified in such agreement, whether or not such agreement remains in effect. 

“Acquisition Fund” means the account by that name created and maintained by the City 

in accordance with Section 3.04 of the WIFIA IPA. 

“Act” means the Act as defined in the recitals hereto. 

“Additional Construction Contract” means, with respect to the Project, each 

Construction Contract entered into after the Effective Date. 

“Additional Obligations” means Additional Parity Obligations and Additional 

Subordinate Obligations. 

“Additional Parity Obligations” means any Parity Obligations permitted under Section 

18(a) (Negative Covenants of the City – Additional Obligations), which Parity Obligations are 

issued or incurred on or after the Effective Date. 

“Additional Subordinate Obligations” means any Subordinate Obligations permitted 

under Section 18(a) (Negative Covenants of the City – Additional Obligations), which Subordinate 

Obligations are issued or incurred on or after the Effective Date. 

“Administrator” has the meaning provided in the preamble hereto. 
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“Agreement” has the meaning provided in the preamble hereto. 

“Anticipated WIFIA Loan Disbursement Schedule” means the schedule set forth in 

Exhibit B (Anticipated WIFIA Loan Disbursement Schedule), reflecting the anticipated 

disbursement of proceeds of the WIFIA Loan, as such schedule may be amended from time to time 

pursuant to Section 4(d) (Disbursement Conditions). 

“Application” has the meaning provided in the recitals hereto. 

“Authority Revenues” means (a) the WIFIA Installment Payments received by the 

Borrower pursuant to or with respect to the WIFIA IPA and (b) all interest or gain derived from 

the investment of amounts in any of the funds or accounts established hereunder or thereunder. 

“Bankruptcy Related Event” means, with respect to either the Borrower or the City, (a) 

an involuntary proceeding shall be commenced or an involuntary petition shall be filed seeking (i) 

liquidation, reorganization or other relief in respect of either the Borrower or the City or any of its 

debts, or of a substantial part of the assets thereof, under any Insolvency Laws, or (ii) the 

appointment of a receiver, trustee, liquidator, custodian, sequestrator, conservator or similar 

official for either the Borrower or the City or for a substantial part of the assets thereof and, in any 

case referred to in the foregoing subclauses (i) and (ii), such proceeding or petition shall continue 

undismissed for sixty (60) days or an order or decree approving or ordering any of the foregoing 

shall be entered; (b) either the Borrower or the City (other than with respect to clause (iii) below, 

which applies to the Borrower only) shall (i) apply for or consent to the appointment of a receiver, 

trustee, liquidator, custodian, sequestrator, conservator or similar official therefor or for a 

substantial part of the assets thereof, (ii) generally not be paying its debts as they become due 

unless such debts are the subject of a bona fide dispute, or become unable to pay its debts generally 

as they become due, (iii) fail to make a payment of WIFIA Debt Service in accordance with the 

provisions of Section 8 (Payment of Principal and Interest) and such failure is not cured within 

thirty (30) days following notification by the WIFIA Lender of failure to make such payment, (iv) 

make a general assignment for the benefit of creditors, (v) consent to the institution of, or fail to 

contest in a timely and appropriate manner, any proceeding or petition with respect to it described 

in clause (a) of this definition, (vi) commence a voluntary proceeding under any Insolvency Law, 

or file a voluntary petition seeking liquidation, reorganization, an arrangement with creditors or an 

order for relief, in each case under any Insolvency Law, (vii) file an answer admitting the material 

allegations of a petition filed against it in any proceeding referred to in the foregoing subclauses 

(i) through (v), inclusive, of this clause (b), or (viii) take any action for the purpose of effecting 

any of the foregoing; (c) (i) any Person shall commence a process pursuant to which all or a 

substantial part of the Revenues or Authority Revenues may be sold or otherwise disposed of in a 

public or private sale or disposition pursuant to a foreclosure of the Liens thereon securing the 

Obligations, or (ii) any Person shall commence a process pursuant to which all or a substantial part 

of the Revenues or Authority Revenues may be sold or otherwise disposed of pursuant to a sale or 

disposition of such Revenues or Authority Revenues in lieu of foreclosure; or (d) any receiver, 

trustee, liquidator, custodian, sequestrator, conservator or similar official shall transfer, pursuant 

to directions issued by the holders of Obligations, funds on deposit in any of the System funds or 

accounts upon the occurrence and during the continuation of an Event of Default under this 

Agreement or an event of default under any Obligation Document for application to the 
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prepayment or repayment of any principal amount of the Obligations other than in accordance with 

the provisions of this Agreement. 

“Base Case Financial Model” means a financial model prepared by the City forecasting 

the capital costs of the System (including the Project) and the rates, revenues, operating expenses 

and major maintenance requirements of the System for time periods through the Final Maturity 

Date and based upon assumptions and methodology provided by the City and acceptable to the 

WIFIA Lender as of the Effective Date, which model shall be provided to the WIFIA Lender as a 

fully functional Microsoft Excel-based financial model or such other format requested by the 

WIFIA Lender. 

“Borrower” has the meaning provided in the preamble hereto. 

“Borrower Assigned Rights” has the meaning provided in Section 7(c) (Security and 

Priority; Flow of Funds). 

“Borrower Closing Certificate” has the meaning provided in Section 11(a)(ix) 

(Conditions Precedent – Conditions Precedent to Effectiveness).  

“Borrower Event of Default” has the meaning provided in Section 21(a) (Events of 

Default). 

“Borrower Financial Statements” means the audited income statement and balance sheet 

of the Borrower as of the end of the Borrower Fiscal Year and the related audited statements of 

operations and of cash flow of the Borrower for such Borrower Fiscal Year. 

“Borrower Fiscal Year” means (a) as of the Effective Date, a fiscal year of the Borrower 

commencing on July 1 of any calendar year and ending on June 30 of the immediately succeeding 

calendar year or (b) such other fiscal year as the Borrower may hereafter adopt after giving thirty 

(30) days’ prior written notice to the WIFIA Lender in accordance with Section 16(c) (Negative 

Covenants of the Borrower – Borrower Fiscal Year). 

“Borrower Material Adverse Effect” means a material adverse effect on (a) the Authority 

Revenues, (b) the business, operations, properties, condition (financial or otherwise) or prospects 

of the Borrower, (c) the legality, validity or enforceability of any material provision of any WIFIA 

Loan Document to which the Borrower is a party, (d) the ability of the Borrower to enter into, 

perform or comply with any of its material obligations under any WIFIA Loan Document to which 

it is a party, (e) the validity, enforceability or priority of the pledge and assignment of the Borrower 

Assigned Rights provided under the WIFIA Loan Documents or (f) the WIFIA Lender’s rights or 

remedies available under any WIFIA Loan Document to which the Borrower is a party. 

“Borrower Payment Default” has the meaning provided in Section 21(a)(i) (Events of 

Default and Remedies – Borrower Payment Default). 

“Borrower’s Authorized Representative” means any Person who shall be designated as 

such pursuant to Section 25 (Borrower’s Authorized Representative).  
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“Business Day” means any day other than a Saturday, a Sunday or a day on which offices 

of the Government or the State are authorized to be closed or on which commercial banks are 

authorized or required by law, regulation or executive order to be closed in New York, New York 

or Escondido, California. 

“City Closing Certificate” has the meaning provided in Section 11(a)(x) (Conditions 

Precedent – Conditions Precedent to Effectiveness).  

“City Event of Default” has the meaning provided in Section 21(b) (Events of Default and 

Remedies). 

“City Financial Statements” means the audited income statement and balance sheet of 

the City as of the end of the City Fiscal Year and the related audited statements of operations and 

of cash flow of the City for such City Fiscal Year. 

“City Fiscal Year” means (a) as of the Effective Date, a fiscal year of the City commencing 

on July 1 of any calendar year and ending on June 30 of the immediately succeeding calendar year 

or (b) such other fiscal year as the City may hereafter adopt after giving thirty (30) days’ prior 

written notice to the WIFIA Lender in accordance with Section 18(f) (Negative Covenants of the 

City – City Fiscal Year). 

“City Material Adverse Effect” means a material adverse effect on (a) the System, the 

Project or the Revenues, (b) the business, operations, properties, condition (financial or otherwise) 

or prospects of the City, (c) the legality, validity or enforceability of any material provision of any 

WIFIA Loan Document to which the City is a party, (d) the ability of the City to enter into, perform 

or comply with any of its material obligations under any WIFIA Loan Document to which it is a 

party, (e) the validity, enforceability or priority of the Liens on the City Pledged Collateral 

provided under the WIFIA Loan Documents or (f) the WIFIA Lender’s rights or remedies 

available under any WIFIA Loan Document to which the City is a party. 

“City Payment Default” has the meaning provided in Section 21(b)(i) (Events of Default 

and Remedies – City Payment Default). 

“City Pledged Collateral” has the meaning provided in Section 7(a) (Security and 

Priority; Flow of Funds). 

“City’s Authorized Representative” means any Person who shall be designated as such 

pursuant to Section 26 (City’s Authorized Representative).  

“Code” means the Internal Revenue Code of 1986, or any successor tax code, as amended 

from time to time, and the applicable regulations proposed or promulgated thereunder. 

“Congress” means the Congress of the United States of America. 

“Construction Contract” means any prime contract entered into by the City with respect 

to the Project that involves any construction activity (such as demolition, site preparation, civil 

works construction, installation, remediation, refurbishment, rehabilitation, or removal and 

replacement services).  For the avoidance of doubt “Construction Contract” shall include each 
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Existing Construction Contract and, upon the effectiveness thereof, each Additional Construction 

Contract. 

“Construction Contractor” means any Person (other than the Borrower or the City) party 

to a Construction Contract. 

“Construction Period” means the period from the Effective Date through the Substantial 

Completion Date. 

“Construction Period Servicing Fee” has the meaning provided in Section 10(a)(ii) (Fees 

and Expenses – Fees). 

“Construction Schedule” means (a) the initial schedule or schedules on which the 

construction timetables for the Project are set forth, attached as Schedule II (Construction 

Schedule), and (b) any updates thereto included in the periodic reports submitted to the WIFIA 

Lender pursuant to Section 20(c)(i) (Reporting Requirements of the City – Construction Reporting) 

most recently approved by the WIFIA Lender. 

“CPI” means the Consumer Price Index for All Urban Consumers (CPI-U) for the U.S. 

City Average for All Items, 1982-84=100 (not seasonally adjusted) or its successor, published by 

the Bureau of Labor Statistics and located at https://www.bls.gov/news.release/cpi.t01.htm. 

“Debt Management Policy” means that certain Debt Management Policy of the City, 

adopted by the Board of Directors of the City on April 5, 2017 pursuant to Resolution No. 2017-

47, as may be amended by the City from time to time. 

“Debt Service Payment Commencement Date” means the Interest Payment Date 

immediately succeeding the date of the initial disbursement of the WIFIA Loan. 

“Default” means any event or condition that, with the giving of any notice, the passage of 

time, or both, would be an Event of Default. 

“Default Rate” means an interest rate equal to the lesser of (a) the sum of (i) the WIFIA 

Interest Rate plus (ii) two hundred (200) basis points and (b) the maximum interest rate permitted 

by law. 

“Development Default” means (a) the City abandons work or fails, in the reasonable 

judgment of the WIFIA Lender, to diligently prosecute the work related to the Project or (b) the 

City fails to achieve Substantial Completion of the Project by January 31, 2027. 

“Dollars” and “$” means the lawful currency of the United States of America. 

“DUNS Number” has the meaning provided in Section 15(i) (Affirmative Covenants of the 

Borrower – DUNS Number). 

“Effective Date” means the date of this Agreement. 
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“Eligible Project Costs” means amounts in the Project Budget (as of the Effective Date) 

approved by the WIFIA Lender, which are paid by or for the account of the City, as agent of the 

Borrower pursuant to the WIFIA IPA, in connection with the Project (including, as applicable, 

Project expenditures incurred prior to the receipt of WIFIA credit assistance, or the repayment of 

amounts borrowed to make such expenditures prior to the receipt of WIFIA credit assistance), 

which shall arise from the following: 

(a) development-phase activities, including planning, feasibility analysis 

(including any related analysis necessary to carry out an eligible project), revenue 

forecasting, environmental review, permitting, preliminary engineering and design work 

and other preconstruction activities; 

(b) construction, reconstruction, rehabilitation, and replacement activities; 

(c) the acquisition of real property or an interest in real property (including 

water rights, land relating to the Project and improvements to land), environmental 

mitigation (including acquisitions pursuant to Section 3905(8) of Title 33 of the United 

States Code), construction contingencies, and acquisition of equipment; or 

(d) capitalized interest (with respect to Obligations other than the WIFIA Loan) 

necessary to meet market requirements, reasonably required reserve funds, capital issuance 

expenses, and other carrying costs during construction; 

provided that Eligible Project Costs must be consistent with all other applicable federal law, 

including the Act. 

“Eligible Project Costs Documentation” has the meaning provided in Section 1 of 

Exhibit D (Requisition Procedures). 

“EMMA” means the Electronic Municipal Market Access system as described in 1934 Act 

Release No. 59062 and maintained by the Municipal Securities Rulemaking Board established 

pursuant to Section 15B(b)1 of the Securities Exchange Act of 1934, as amended, and its 

successors. 

“Environmental Laws” has the meaning provided in Section 13(o) (Representations and 

Warranties of the City – Environmental Matters). 

“EPA” means the United States Environmental Protection Agency. 

“Event of Default” means any City Event of Default or any Borrower Event of Default. 

“Existing Construction Contract” means each Construction Contract of the City existing 

as of the Effective Date, as set forth in Schedule 13(m) (Existing Construction Contracts). 

“Existing Indebtedness” means all (a) Obligations and indebtedness of the City and (b) 

indebtedness of the Borrower, in each case that has been issued or incurred prior to the Effective 

Date, as listed and described in Schedule III (Existing Indebtedness). 
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“Existing Parity Obligations” means the Parity Obligations listed and described in Part 

A of Schedule III (Existing Indebtedness). 

“Existing Subordinate Obligations” means the Subordinate Obligations listed and 

described in Part B of Schedule III (Existing Indebtedness). 

“Federal Fiscal Year” means the fiscal year of the Government, which is the twelve (12) 

month period that ends on September 30 of the specified calendar year and begins on October 1 of 

the preceding calendar year. 

“Federal Securities” means any direct, noncallable general obligations of the United 

States of America (including obligations issued or held in book-entry form on the books of the 

Department of the Treasury of the United States of America), or noncallable obligations the timely 

payment of principal of and interest on which are fully and unconditionally guaranteed by the 

United States of America. 

“Final Disbursement Date” means the earliest of (a) the date on which the WIFIA Loan 

has been disbursed in full; (b) the last anticipated date of disbursement set forth in the then-current 

Anticipated WIFIA Loan Disbursement Schedule; (c) the date on which the Borrower has certified 

to the WIFIA Lender that it will not request any further disbursements under the WIFIA Loan; (d) 

the date on which the WIFIA Lender terminates its obligations relating to disbursements of any 

undisbursed amounts of the WIFIA Loan in accordance with Section 21 (Events of Default and 

Remedies); and (e) the date that is one (1) year after the Substantial Completion Date. 

“Final Maturity Date” means July 1, 2055 (or such earlier date as is set forth in an updated 

Exhibit F (WIFIA Debt Service) pursuant to Section 8(f) (Payment of Principal and Interest – 

Adjustments to Loan Amortization Schedule)). 

“Fixed Level Payment” has the meaning provided in Section 8(b) (Payment of Principal 

and Interest – Fixed Level Payments). 

“Flow of Funds” means the requirements specified in Section 5.02 (Allocation of 

Revenues) of the WIFIA IPA. 

“Flow of Funds Following Acceleration” means the requirements specified in Section 

8.02 (Application of Funds Upon Acceleration) of the WIFIA IPA. 

“GAAP” means the uniform accounting and reporting procedures set forth in publications 

of the American Institute of Certified Public Accountants or its successor, or of any other generally 

accepted authority on such procedures, and includes, as applicable, the standards set forth by the 

Governmental Accounting Standards Board or its successor. 

“Government” means the United States of America and its departments and agencies. 

“Governmental Approvals” means all authorizations, consents, approvals, waivers, 

exceptions, variances, filings, permits, orders, licenses, exemptions and declarations of or with any 

Governmental Authority. 
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“Governmental Authority” means any federal, state, provincial, county, city, town, 

village, municipal or other government or governmental department, commission, council, court, 

board, bureau, agency, authority or instrumentality (whether executive, legislative, judicial, 

administrative or regulatory), of or within the United States of America or its territories or 

possessions, including the State and its counties and municipalities, and their respective courts, 

agencies, instrumentalities and regulatory bodies, or any entity that acts “on behalf of” any of the 

foregoing, whether as an agency or authority of such body. 

“Hedging Transaction” means any interest rate protection agreement, interest rate swap 

transaction, interest rate “cap” transaction, interest rate future, interest rate option or other similar 

interest rate hedging arrangement commonly used in loan transactions to hedge against interest 

rate increases; provided that in no event shall any such transaction be for any speculative purpose. 

“Indemnitee” has the meaning provided in Section 37 (Indemnification). 

“Independent Accountant” means any certified public accountant or firm of certified 

public accountants duly licensed or registered or entitled to practice and practicing as such under 

the laws of the State, appointed by the City who, or each of whom: (a) is in fact independent and 

not under the direct or indirect control of the City or the Borrower; (b) does not have any substantial 

interest, direct or indirect, in the City or the Borrower; and (c) is not connected with the City or 

the Borrower as an officer or employee of the City or the Borrower, but who may be regularly 

retained to make reports to the City or the Borrower. 

“Independent Consultant” means any consultant or firm of such consultants judged by 

the City to have experience in matters relating to the collection of Revenues or other experience 

with respect to the financing of System projects, as appropriate, appointed and paid by the City 

who, or each of whom: (a) is in fact independent and not under the direct or indirect control of the 

City or the Borrower; (b) does not have any substantial interest, direct or indirect, in the City or 

the Borrower; and (c) is not connected with the City or the Borrower as a member, officer or 

employee of the City or the Borrower, but who may be regularly retained to make reports to the 

City or the Borrower. 

“Insolvency Laws” means the United States Bankruptcy Code, 11 U.S.C. § 101 et seq., as 

from time to time amended and in effect, and any state bankruptcy, insolvency, receivership, 

conservatorship or similar law now or hereafter in effect. 

“Installment Payment Date” means the fifth (5th) day prior to each Interest Payment Date, 

or if said date is not a Business Day, then the preceding Business Day. 

“Interest Only Period” means the period commencing on the Debt Service Payment 

Commencement Date and ending on the date that is six (6) months prior to the Level Payment 

Commencement Date (or on such earlier date as all amounts due or to become due to the WIFIA 

Lender hereunder have been irrevocably paid in full in cash). 

“Interest Payment Date” means each January 1 and July 1. 

“Investment Agreement” means an investment agreement by a provider, supported by 

appropriate opinions of counsel, provided that any such Investment Agreement shall: (i) be from 
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a provider rated by S&P or Moody’s at “A-” or “A3”, respectively, or above; (ii) require the 

Borrower or the City to terminate such agreement and immediately reinvest the proceeds thereof 

in other Permitted Investments if the rating assigned to the provider by S&P or Moody’s falls to 

“BBB” or “Baa2”, respectively, or below; and (iii) expressly permit the withdrawal, without 

penalty, of any amounts necessary at any time to fund any deficiencies on account of debt service 

requirements with respect to the Obligations. 

“Investment Grade Rating” means a public rating no lower than ‘BBB-’, ‘Baa3’, ‘bbb-’, 

‘BBB (low)’, or higher, from a Nationally Recognized Rating Agency. 

“Level Payment Commencement Date” means July 1, 2026. 

“Level Payment Period” means the period commencing on the Level Payment 

Commencement Date and ending on the Final Maturity Date (or on such earlier date as all amounts 

due or to become due to the WIFIA Lender hereunder have been irrevocably paid in full in cash). 

“Lien” means any mortgage, pledge, hypothecation, assignment, mandatory deposit 

arrangement, encumbrance, attachment, lien (statutory or other), charge or other security interest, 

or preference, priority or other security agreement or preferential arrangement of any kind or nature 

whatsoever, including any sale-leaseback arrangement, any conditional sale or other title retention 

agreement, any financing lease having substantially the same effect as any of the foregoing, and 

the filing of any financing statement or similar instrument under the UCC or any other applicable 

law. 

“Loan Amortization Schedule” means the loan amortization schedule reflected in the 

applicable column of Exhibit F (WIFIA Debt Service), as amended from time to time in 

accordance with Section 8(f) (Payment of Principal and Interest – Adjustments to Loan 

Amortization Schedule). 

“Material Adverse Effect” means a material adverse effect on (a) the System, the Project, 

the Revenues or the Authority Revenues, (b) the business, operations, properties, condition 

(financial or otherwise) or prospects of either the Borrower or the City, (c) the legality, validity or 

enforceability of any material provision of any WIFIA Loan Document, (d) the ability of either 

the Borrower or the City to enter into, perform or comply with any of its material obligations under 

any WIFIA Loan Document to which it is a party, (e) the validity, enforceability or priority of the 

pledge and assignment of the Borrower Assigned Rights or the Liens on the City Pledged 

Collateral, in each case provided under the WIFIA Loan Documents, or (f) the WIFIA Lender’s 

rights or remedies available under any WIFIA Loan Document. 

“Maximum Annual Debt Service” means as of the date of calculation, the greatest total 

Parity Debt Service payable in any City Fiscal Year during which this Agreement is in effect. 

“Nationally Recognized Rating Agency” means any nationally recognized statistical 

rating organization identified as such by the Securities and Exchange Commission. 

“NEPA” means the National Environmental Policy Act of 1969, as amended, and any 

successor statute of similar import, and regulations thereunder, in each case as in effect from time 

to time. 
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“NEPA Determination”1 means the [Categorical Exclusion] [Finding of No Significant 

Impact] [Record of Decision] for the Project issued by EPA on [●] in accordance with NEPA. 

“Net Proceeds” means, when used with respect to any casualty insurance or condemnation 

award, the proceeds from such insurance or condemnation award remaining after payment of all 

expenses (including attorneys’ fees) incurred in the collection of such proceeds. 

“Net Revenues” means for any City Fiscal Year, all Revenues received by the City for 

such City Fiscal Year less the Operations and Maintenance Costs for such City Fiscal Year. 

“Non-Debarment Certificate” means a certificate, signed by the Borrower’s Authorized 

Representative or the City’s Authorized Representative, as applicable, as to the absence of 

debarment, suspension or voluntary exclusion from participation in Government contracts, 

procurement and non-procurement matters with respect to the Borrower or the City, as applicable, 

and its principals (as defined in 2 C.F.R. § 180.995 and supplemented by 2 C.F.R. 1532.995), 

substantially in the form attached hereto as Exhibit C (Form of Non-Debarment Certificate). 

“Non-Lobbying Certificate” means a certificate, signed by the Borrower’s Authorized 

Representative or the City’s Authorized Representative, as applicable, with respect to the 

prohibition on the use of appropriated funds for lobbying pursuant to 49 C.F.R. § 20.100(b), 

substantially in the form attached hereto as Exhibit E (Form of Non-Lobbying Certificate). 

“Obligation Document” means any indenture, bond, credit agreement, note, 

reimbursement agreement, letter of credit, guarantee or any other agreement, instrument or 

document pursuant to which any Obligation is incurred by the City. 

“Obligations” means, collectively, the Parity Obligations and the Subordinate Obligations. 

“Operating Period Servicing Fee” has the meaning provided in Section 10(a)(iii) (Fees 

and Expenses – Fees). 

“Operations and Maintenance Costs” means (a) costs spent or incurred for maintenance 

and operation of the System calculated in accordance with GAAP, including the reasonable 

expenses of management and repair and other expenses necessary to maintain and preserve the 

System in good repair and working order, and including administrative costs of the City that are 

charged directly or apportioned to the System, including but not limited to salaries and wages of 

employees, payments to the Public Employees Retirement System, overhead, insurance, taxes (if 

any), fees of auditors, accountants, attorneys or engineers and insurance premiums, and including 

all other reasonable and necessary costs of the City or charges (other than debt service payments) 

required to be paid by it to comply with the terms of this Agreement or the Obligation Documents 

with respect to Parity Obligations and (b) all payments under any contract for the purchase of 

water, but excluding in all cases depreciation, replacement and obsolescence charges or reserves 

therefor and amortization of intangibles or other bookkeeping entries of a similar nature. 

“Organizational Documents” means, with respect to either the City or the Borrower, (a) 

the constitutional and statutory provisions that are the basis for the existence and authority of such 

1  NTD:  Definition to be updated following issuance.  
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entity, including any enabling statutes, ordinances or public charters and any other organic laws 

establishing such entity and (b) the resolutions, bylaws, code of regulations, operating procedures 

or other organizational documents (including any amendments, modifications or supplements 

thereto) of or adopted by such entity by which such entity, its powers, operations or procedures or 

its securities, bonds, notes or other obligations are governed or from which such powers are 

derived. 

“Outstanding” means, with respect to Obligations, Obligations that have not been 

cancelled or legally defeased or discharged. 

“Outstanding WIFIA Loan Balance” means (a) the aggregate principal amount of the 

WIFIA Loan drawn by the Borrower minus (b) the aggregate principal amount of the WIFIA Loan 

repaid by the Borrower, as determined in accordance with Section 8(f) (Payment of Principal and 

Interest – Adjustments to Loan Amortization Schedule). 

“Parity Debt Service”2 means, for any period, the sum of: 

(a) the interest payable during such period on all outstanding Parity 

Obligations, assuming that all outstanding serial Parity Obligations are retired as scheduled 

and that all outstanding term Parity Obligations are prepaid or paid from sinking fund 

payments as scheduled (except to the extent that such interest is capitalized); 

(b) that portion of the principal amount of all outstanding serial Parity 

Obligations maturing in such period; and 

(c) that portion of the principal amount of all outstanding term Parity 

Obligations required to be prepaid or paid in such period; 

provided that, as to any such Parity Obligations bearing or comprising interest at other than 

a fixed rate, the rate of interest used to calculate Parity Debt Service shall be the greatest of: 

(i) the actual interest rate on such Parity Obligations on the date of calculation, 

or if the indebtedness is not yet outstanding, the initial interest rate (if established and 

binding); and 

(ii) if the Parity Obligations have been outstanding for at least twelve (12) 

months, the average rate over the period of the same length as the period of calculation of 

Parity Debt Service immediately preceding the date of calculation; and 

(iii) (A) if interest on the indebtedness is excludable from gross income under the 

applicable provisions of the Code, the most recently published Bond Buyer “Revenue Bond 

Index” (or comparable index if no longer published) plus fifty (50) basis points; or (B) if 

interest is not so excludable, the interest rate on direct U.S. Treasury Obligations with 

comparable maturities plus fifty (50) basis points; provided that for purposes of any portion 

of Section 18(a) (Negative Covenants of the City – Additional Obligations) or Section 17(a) 

(Affirmative Covenants of the City – Rate Covenant), measuring actual debt service 

2  NTD:  EPA prefers to use the definition adapted from the IBank ISAs. 
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coverage during a test period, variable rate indebtedness shall be deemed to bear interest 

at the actual rate per annum applicable during the test period; and 

provided further that if any series or issue of such Parity Obligations have twenty-five 

percent (25%) or more of the aggregate principal amount of such series or issue due in any one 

year, Parity Debt Service shall be determined for the period of calculation of determination as if 

the principal of and interest on such series or issue of such Parity Obligations were being paid from 

the date of incurrence thereof in substantially equal annual amounts over a period of twenty-five 

(25) years from the date of calculation; and 

provided further that, as to any such Parity Obligations or portions thereof bearing no 

interest but which are sold at a discount and which discount accretes with respect to such Parity 

Obligations or portions thereof, such accreted discount shall be treated as interest in the calculation 

of Parity Debt Service; and 

provided further that the amount on deposit in a debt service reserve fund on any date of 

calculation of Parity Debt Service shall be deducted from the amount of principal due at the final 

maturity of the Parity Obligations for which such debt service reserve fund was established and in 

each preceding year until such amount is exhausted; and 

provided further that Parity Debt Service shall not include interest which is paid from 

investment earnings on amounts on deposit in any reserve fund and transferred to the WIFIA Debt 

Service Account. 

“Parity Obligations” means the WIFIA Installment Payments and all other obligations of 

the City which are secured by a pledge of and lien on the Revenues and rank pari passu in right of 

payment and right of security with the WIFIA Installment Payments, including the Existing Parity 

Obligations and any Additional Parity Obligations. 

“Patriot Act” means the Uniting and Strengthening America by Providing Appropriate 

Tools Required to Intercept and Obstruct Terrorism Act of 2001, as amended, and all regulations 

promulgated thereunder. 

“Payment Date” means each Interest Payment Date and each Principal Payment Date. 

“Payment Default” means any Borrower Payment Default or any City Payment Default. 

“Permitted Investment” means any of the following which at the time of investment are 

legal investments under the laws of the State for the moneys proposed to be invested therein: 

(a) for all purposes, including: (i) as defeasance investments in refunding escrow accounts; 

and (ii) for the purpose of investing (and receiving premium credit for) accrued and capitalized 

interest: (1) cash; or (2) Federal Securities; and 

(b) for all purposes other than: (i) defeasance investments in refunding escrow accounts; 

and (ii) investing (and receiving credit for) accrued and capitalized interest: (1) obligations of any 

of the following federal agencies which obligations represent full faith and credit of the United 

States of America: the Export-Import Bank; Farmers Home Administration; General Services 
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Administration; U.S. Maritime Administration; Small Business Administration; Government 

National Mortgage Association (GNMA); U.S. Department of Housing & Urban Development 

(PHAs); and Federal Housing Administration; (2) bonds, notes or other evidences of indebtedness 

rated “AAA” and “Aaa” by the applicable Rating Agency issued by the Federal National Mortgage 

Association or the Federal Home Loan Mortgage Corporation with remaining maturities not 

exceeding three years; (3) U.S. dollar denominated deposit accounts, demand deposits, including 

interest bearing money market accounts, trust funds, trust accounts, overnight bank deposits, 

interest-bearing deposits, other deposit products, certificates of deposit, federal funds and banker's 

acceptances with domestic commercial banks, which: (I) have a rating on their short term 

certificates of deposit on the date of purchase of “A-1” or “A-1+” by S&P and “P-1” by Moody’s; 

or (II) deposits insured by the Federal Deposit Insurance Corporation maturing no more than three 

hundred sixty (360) days after the date of purchase (ratings on holding companies are not 

considered as the rating of the bank); (4) commercial paper which is rated at the time of purchase 

in the single highest classification, “A-1+” by S&P and “P-1” by Moody’s and which matures not 

more than two hundred seventy (270) days after the date of purchase; (5) investments in a money 

market fund rated “AAAm”, “AAAm-G”, “AAm” or “AAm-G” or better by S&P; (6) pre-refunded 

municipal obligations defined as follows: any bonds or other obligations of any state of the United 

States of America or of any agency, instrumentality or local governmental unit of any such state 

which are not callable at the option of the obligor prior to maturity or as to which irrevocable 

instructions have been given by the obligor to call on the date specified in the notice and which 

are rated, based on the escrow, in the highest rating category of S&P and Moody’s, or any 

successor thereto; (7) any Investment Agreement; (8) the Local Agency Investment Fund of the 

State of California; and (9) any other investment permitted by law. 

“Permitted Liens” means: 

(a) Liens imposed pursuant to the WIFIA Loan Documents and the other 

Obligation Documents; 

(b) Liens imposed by law, including Liens for taxes that are not yet due or are 

being contested in compliance with Section 15(g) (Affirmative Covenants of the Borrower 

– Material Obligations; Payment of Claims) and Section 17(k) (Affirmative Covenants of 

the City – Material Obligations; Payment of Claims); 

(c) carriers’, warehousemen’s, mechanics’, materialmen’s, repairmen’s and 

other like Liens imposed by law, arising in the ordinary course of business and securing 

obligations that are not overdue by more than thirty (30) days or are being contested in 

compliance with Section 15(g) (Affirmative Covenants of the Borrower – Material 

Obligations; Payment of Claims) and Section 17(k) (Affirmative Covenants of the City – 

Material Obligations; Payment of Claims); 

(d) pledges and deposits made in the ordinary course of business in compliance 

with workers’ compensation, unemployment insurance, and other social security laws or 

regulations; 
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(e) deposits to secure the performance of bids, trade contracts, leases, statutory 

obligations, surety and appeal bonds, performance bonds and other obligations of a like 

nature, in each case in the ordinary course of business; 

(f) judgment Liens in respect of judgments that do not constitute an Event of 

Default under Section 21(a)(iv) (Events of Default and Remedies – Borrower Material 

Adverse Judgment) or Section 21(b)(vi) (Events of Default and Remedies – City Material 

Adverse Judgment); and 

(g) easements, zoning restrictions, rights-of-way and similar encumbrances on 

real property imposed by law or arising in the ordinary course of business that, in any case, 

do not secure any monetary obligations and do not materially detract from the value of the 

affected property or interfere with the ordinary conduct of business of either the Borrower 

or the City. 

“Person” means and includes an individual, a general or limited partnership, a joint 

venture, a corporation, a limited liability company, a trust, an unincorporated organization and any 

Governmental Authority. 

“Principal Payment Date” means each July 1. 

“Project” means the Lake Wohlford Dam Replacement Project, the purpose of which is to 

replace the existing Lake Wohlford Dam, restore the reservoir to its former capacity, mitigate the 

effects of drought in the region, improve water quality and address safety hazards identified by the 

California Department of Water Resources, Division of Safety of Dams.  Project elements include: 

(a) dam construction downstream of the existing dam; (b) new spillway construction; (c) new 

outlet tower construction; and (d) demolition of the existing dam. 

“Project Budget” means the budget for the Project attached to this Agreement as Schedule 

I (Project Budget) showing a summary of Total Project Costs with a breakdown of all Eligible 

Project Costs and the estimated sources and uses of funds for the Project, as amended from time 

to time with the approval of the WIFIA Lender. 

“Project EPC Documentation” has the meaning provided in Section 4(e) (Disbursement 

Conditions). 

“Projected Substantial Completion Date” means January 31, 2025, as such date may be 

adjusted in accordance with Section 20(c)(i) (Reporting Requirements of the City – Construction 

Reporting). 

“Prop 218 Law” means, collectively, the California Constitution Article XIII D, the 

statutes implementing it, and the published California Appellate Court and Supreme Court 

decisions interpreting it in effect on the Effective Date and as such law may be amended or 

interpreted from time to time. 

“Public Benefits Report” has the meaning provided in Section 20(d) (Reporting 

Requirements of the City – Public Benefits Report). 
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“Rate Covenant” means the requirements specified in Section 17(a) (Affirmative 

Covenants of the City – Rate Covenant). 

“Related Documents” means the WIFIA Loan Documents and each other Obligation 

Document.  

“Report” means a written document signed by an Independent Consultant or an 

Independent Accountant, and including: (a) a statement that the person or firm making or giving 

such Report has read the pertinent provisions of this Agreement to which such Report relates; (b) 

a brief statement as to the nature and scope of the examination or investigation upon which the 

Report is based; and (c) a statement that, in the opinion of such person or firm, sufficient 

examination or investigation was made as is necessary to enable said consultant to express an 

informed opinion with respect to the subject matter referred to in the Report. 

“Requisition” has the meaning provided in Section 4(a) (Disbursement Conditions). 

“Revenue Fund” means the water enterprise fund established by the City into which all 

Revenues are deposited and maintained by the City.  The Revenue Fund is composed of the funds 

received from water treatment, transmission, distribution, and sales services provided to the City’s 

customers. 

“Revenues” means all income, rents, rates, fees, charges and other moneys derived from 

the ownership of or operation of the System, including, without limiting the generality of the 

foregoing: (a) all in lieu charges and groundwater augmentation charges (including investment 

earnings thereon) collected by or on behalf of the City; (b) all income, rents, rates, fees, charges, 

business interruption insurance proceeds or other moneys derived by the City from the sale, 

furnishing and supplying of the water, drainage or other services, facilities, and commodities sold, 

furnished or supplied through the facilities of or in the conduct or operation of the business of the 

System; and (c) the earnings on and income derived from the investment of such income, rents, 

rates, fees, charges, proceeds or other moneys, including City reserves, but excluding in all cases: 

(x) customers’ deposits or any other deposits or advances subject to refund until such deposits or 

advances have become the property of the City; (y) revenues of the City’s recycled water system; 

and (z) proceeds of taxes or benefit assessments restricted by law to be used by the City to pay 

amounts due on bonds or other obligations hereafter incurred. 

“Sanctions Laws” means collectively, any applicable anti-drug trafficking, anti-terrorism, 

anti-money laundering, anti-bribery, or anti-corruption laws or regulations, as applicable, 

including those contained in the Bank Secrecy Act of 1970 (as amended) and the U.S. Patriot Act. 

“Servicer” means such entity or entities as the WIFIA Lender shall designate from time to 

time to perform, or assist the WIFIA Lender in performing, certain duties hereunder. 

“Servicing Fee” means the Servicing Set-Up Fee and any Construction Period Servicing 

Fee or Operating Period Servicing Fee. 

“Servicing Set-Up Fee” has the meaning provided in Section 10(a)(i) (Fees and Expenses 

– Fees). 
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“State” has the meaning provided in the preamble hereto. 

“Subordinate Obligations” means all obligations of the City which are secured by a 

pledge of and lien on the Revenues and are fully subordinated in right of payment and right of 

security to the Parity Obligations, including the Existing Subordinate Obligations and any 

Additional Subordinate Obligations. 

“Substantial Completion” means, with respect to the Project, the stage at which the 

Project is able to perform the functions for which the Project is designed. 

“Substantial Completion Date” means the date on which the City certifies to the WIFIA 

Lender, with evidence satisfactory to the WIFIA Lender, that Substantial Completion has occurred. 

“System” means the whole and each and every part of the waterworks system serving the 

City, whether owned or operated by the City or another party, including the portion thereof existing 

on the date hereof, and including all additions, betterments, extensions and improvements to such 

water system or any part thereof hereafter acquired or constructed, but excluding the City’s 

recycled water system. 

“Total Project Costs” means (a) the costs paid or incurred or to be paid or incurred by the 

City, as agent of the Borrower pursuant to the WIFIA IPA, in connection with or incidental to the 

acquisition, design, construction and equipping of the Project, including legal, administrative, 

engineering, planning, design, insurance and financing (including costs of issuance); (b) amounts, 

if any, required by the WIFIA Loan Documents to be paid into any fund or account upon the 

incurrence of the WIFIA Loan or any other Obligation, in each case in respect of the Project; 

(c) payments when due (whether at the maturity of principal, the due date of interest, or upon 

optional or mandatory prepayment) during the Construction Period in respect of any obligations 

of the City in connection with the Project (other than the WIFIA Loan); and (d) costs of equipment 

and supplies and initial working capital and reserves required by the City for the commencement 

of operation of the Project, including general administrative expenses and overhead of the City. 

“Uncontrollable Force” means any cause beyond the control of the Borrower and the City, 

including: (a) a hurricane, tornado, flood or similar occurrence, landslide, earthquake, fire or other 

casualty, strike or labor disturbance, freight embargo, act of a public enemy, explosion, war, 

blockade, terrorist act, insurrection, riot, general arrest or restraint of government and people, civil 

disturbance or similar occurrence, sabotage or act of God (provided that neither the Borrower nor 

the City shall be required to settle any strike or labor disturbance in which it may be involved) or 

(b) the order or judgment of any federal, state or local court, administrative agency or 

governmental officer or body, if it is not also the result of willful or negligent action or a lack of 

reasonable diligence of the Borrower or the City and neither the Borrower nor the City controls 

the administrative agency or governmental officer or body; provided that the diligent contest in 

good faith of any such order or judgment shall not constitute or be construed as a willful or 

negligent action or a lack of reasonable diligence of the Borrower or the City. 

“Uniform Commercial Code” or “UCC” means the Uniform Commercial Code, as in 

effect from time to time in the State. 
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“Updated Financial Model” means the Base Case Financial Model, updated in 

accordance with Section 20(a) (Reporting Requirements of the City – Updated Financial Model). 

“Variable Interest Rate” means a variable interest rate to be borne by any Obligations.  

The method of computing such variable interest rate shall be specified in the Obligation Document 

pursuant to which such Obligations are incurred.  Such Obligation Document shall also specify 

either (a) the particular period or periods of time for which each value of such variable interest rate 

shall remain in effect or (b) the time or times upon which any change in such variable interest rate 

shall become effective. 

“Variable Interest Rate Obligations” means Obligations which bear a Variable Interest 

Rate but does not include any Obligations for which the interest rate has been fixed during the 

remainder of the term thereof to maturity. 

“WIFIA” has the meaning provided in the recitals hereto. 

“WIFIA Borrower Resolution” means Resolution No. EJPFA-2022-[●], adopted by the 

Borrower on [May 11, 2022], authorizing the execution and delivery of this Agreement and the 

WIFIA Note and certain related actions by the Borrower in connection with the issuance of the 

WIFIA Loan. 

“WIFIA City Resolution” means Resolution No. 2022-[●], adopted by the City on [May 

11, 2022], authorizing the execution and delivery of this Agreement and the WIFIA IPA and 

certain related actions by the City in connection therewith. 

“WIFIA CUSIP Number” means a CUSIP number for the WIFIA Loan obtained for the 

purposes of monitoring through EMMA. 

“WIFIA Debt Service” means with respect to any Payment Date, the principal portion of 

the Outstanding WIFIA Loan Balance and any interest payable thereon (including interest accruing 

after the date of any filing by the Borrower of any petition in bankruptcy or the commencement of 

any bankruptcy, insolvency or similar proceeding with respect to the Borrower), in each case, (a) 

as set forth on Exhibit F (WIFIA Debt Service) and (b) due and payable on such Payment Date in 

accordance with the provisions of Section 8(a) (Payment of Principal and Interest – Payment of 

WIFIA Debt Service). 

“WIFIA Debt Service Account” means the debt service account established and 

maintained by the City, as agent of the Borrower pursuant to the WIFIA IPA, pursuant to Section 

17(i) (Affirmative Covenants of the City – WIFIA Debt Service Account). 

“WIFIA Installment Payments” means the installment payments of interest and principal 

scheduled to be paid by the City under and pursuant to the WIFIA IPA. 

“WIFIA Interest Rate” has the meaning provided in Section 6 (Interest Rate). 

“WIFIA IPA” means that certain Installment Purchase Agreement, dated as of the date 

hereof, by and between the City and the Borrower with respect to the Project. 
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“WIFIA Lender” has the meaning provided in the preamble hereto. 

“WIFIA Lender’s Authorized Representative” means the Administrator and any other 

Person who shall be designated as such pursuant to Section 27 (WIFIA Lender’s Authorized 

Representative). 

“WIFIA Loan” means the secured loan made by the WIFIA Lender to the Borrower on 

the terms and conditions set forth herein, pursuant to the Act, in a principal amount not to exceed 

$65,147,348, to be used in respect of Eligible Project Costs. 

“WIFIA Loan Documents” means this Agreement, the WIFIA Note, the WIFIA IPA and 

the WIFIA Resolutions. 

“WIFIA Note” means the note delivered by the Borrower in substantially the form of 

Exhibit A (Form of WIFIA Note). 

“WIFIA Resolutions” means, collectively, the WIFIA City Resolution and the WIFIA 

Borrower Resolution. 

Section 2. Interpretation.  

(a) Unless the context shall otherwise require, the words “hereto,” “herein,” 

“hereof” and other words of similar import refer to this Agreement as a whole. 

(b) Words of the masculine gender shall be deemed and construed to include 

correlative words of the feminine and neuter genders and vice versa. 

(c) Words importing the singular number shall include the plural number and 

vice versa unless the context shall otherwise require. 

(d) The words “include,” “includes” and “including” shall be deemed to be 

followed by the phrase “without limitation.” 

(e) Whenever the Borrower’s knowledge or the City’s knowledge is implicated 

in this Agreement or the phrase “to the Borrower’s knowledge” or the phrase “to the City’s 

knowledge” or a similar phrase is used in this Agreement, the Borrower’s knowledge or the City’s 

knowledge or such phrase(s) shall be interpreted to mean to the best of the Borrower’s knowledge 

or the best of the City’s knowledge, as applicable, after reasonable and diligent inquiry.  Unless 

the context shall otherwise require, references to any Person shall be deemed to include such 

Person’s successors and permitted assigns. 

(f) Unless the context shall otherwise require, references to preambles, recitals, 

sections, subsections, clauses, schedules, exhibits, appendices and provisions are to the applicable 

preambles, recitals, sections, subsections, clauses, schedules, exhibits, appendices and provisions 

of this Agreement. 
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(g) The schedules and exhibits to this Agreement, and the appendices and 

schedules to such exhibits, are hereby incorporated by reference and made an integral part of this 

Agreement. 

(h) The headings or titles of this Agreement and its sections, schedules or 

exhibits, as well as any table of contents, are for convenience of reference only and shall not define 

or limit its provisions. 

(i) Unless the context shall otherwise require, all references to any resolution, 

contract, agreement, lease or other document shall be deemed to include any amendments or 

supplements to, or modifications or restatements or replacements of, such documents that are 

approved from time to time in accordance with the terms thereof and hereof. 

(j) Every request, order, demand, application, appointment, notice, statement, 

certificate, consent or similar communication or action hereunder by any party shall, unless 

otherwise specifically provided, be delivered in writing in accordance with Section 36 (Notices) 

and signed by a duly authorized representative of such party. 

(k) References to “disbursements of WIFIA Loan proceeds” or similar phrasing 

shall be construed as meaning the same thing as “paying a portion of the purchase price of the 

WIFIA Note”. 

(l) Whenever this Agreement requires a change in principal amount, interest 

rate or amortization schedule of the WIFIA Loan, it is intended that such change be reflected in 

the WIFIA Note.  Whenever there is a mandatory or optional prepayment of the WIFIA Loan, it 

is intended that such prepayment be implemented through a prepayment of the WIFIA Note. 

ARTICLE II 

THE WIFIA LOAN 

Section 3. WIFIA Loan Amount.  The principal amount of the WIFIA Loan shall not 

exceed $65,147,348.  WIFIA Loan proceeds available to be drawn shall be disbursed from time to 

time in accordance with Section 4 (Disbursement Conditions) and Section 11(b) (Conditions 

Precedent – Conditions Precedent to Disbursements). 

Section 4. Disbursement Conditions.  

(a) Pursuant to the WIFIA IPA, the Borrower has appointed the City as its agent 

to request funds from time to time under this Agreement and the City has accepted such 

appointment and assumed all rights, liabilities, duties and responsibilities of the Borrower under 

this Agreement regarding the requisition of funds from time to time under this Agreement.  WIFIA 

Loan proceeds shall be disbursed solely in respect of Eligible Project Costs.  If the Borrower 

intends to utilize the WIFIA Loan proceeds to make progress payments for Project construction 

work performed under the Construction Contracts, the City, as agent of the Borrower pursuant to 

the WIFIA IPA, shall demonstrate to the satisfaction of the WIFIA Lender that such progress 

payments are commensurate with the cost of the work that has been completed.  Each disbursement 

of the WIFIA Loan shall be made pursuant to a requisition and certification (a “Requisition”) in 

the form set forth in Appendix One (Form of Requisition) to Exhibit D (Requisition Procedures), 
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along with all documentation and other information required thereby, submitted by the City, as 

agent of the Borrower pursuant to the WIFIA IPA, to, and approved by, the WIFIA Lender, all in 

accordance with the procedures of Exhibit D (Requisition Procedures) and subject to the 

requirements of this Section 4 and the conditions set forth in Section 11(b) (Conditions Precedent 

– Conditions Precedent to Disbursements); provided that no disbursements of WIFIA Loan 

proceeds shall be made after the Final Disbursement Date. 

(b) Each Requisition shall include a certification by the City, as agent of the 

Borrower pursuant to the WIFIA IPA, certifying as to the following: (i) whether reimbursement 

or payment is being requested with respect to (A) Eligible Project Costs that have been submitted 

by it pursuant to Section 4(e) and approved by the WIFIA Lender pursuant to Section 4(f) or (B) 

other Eligible Project Costs incurred by the City, as agent of the Borrower pursuant to the WIFIA 

IPA; (ii) the amount for which reimbursement or payment is being requested has not been 

reimbursed or paid by any previous disbursement of WIFIA Loan proceeds; and (iii) to the extent 

any Eligible Project Costs described in clause (i)(B) above are included in the Requisition, that 

such Eligible Project Costs have not and will not be submitted by the City for approval pursuant 

to Section 4(e) and Section 4(f). 

(c) The City shall deliver copies of each Requisition to the WIFIA Lender and 

the Servicer (if any) on or before the first (1st) Business Day of each month for which a 

disbursement is requested.  If the WIFIA Lender shall expressly approve a Requisition or shall not 

expressly deny a Requisition, disbursements of funds shall be made on the fifteenth (15th) day of 

the month for which a disbursement has been requested, or on the next succeeding Business Day 

if such fifteenth (15th) day is not a Business Day.  Express WIFIA Lender approval or denial shall 

be substantially in the form annexed hereto as Appendix Three ([Approval/Disapproval] of the 

WIFIA Lender) to Exhibit D (Requisition Procedures).  In no event shall disbursements be made 

more than once each month. 

(d) At the time of any disbursement, the sum of all prior disbursements of 

WIFIA Loan proceeds and the disbursement then to be made shall not exceed the cumulative 

disbursements through the end of the then-current Federal Fiscal Year set forth in the Anticipated 

WIFIA Loan Disbursement Schedule, as the same may be amended from time to time in 

accordance with the terms of this Agreement.  Subject to this Section 4, any scheduled 

disbursement (as reflected in the Anticipated WIFIA Loan Disbursement Schedule) that remains 

undrawn at the end of any Federal Fiscal Year shall automatically roll forward to be available in 

the succeeding Federal Fiscal Year up to the last anticipated date of disbursement set forth in the 

Anticipated WIFIA Loan Disbursement Schedule, having the effect of automatically updating the 

Anticipated WIFIA Loan Disbursement Schedule without need for the WIFIA Lender’s approval.  

The City may also amend the Anticipated WIFIA Loan Disbursement Schedule by submitting a 

revised version thereof to the WIFIA Lender no later than thirty (30) days prior to the proposed 

effective date of such amendment, together with a detailed explanation of the reasons for such 

revisions.  Such revised Anticipated WIFIA Loan Disbursement Schedule shall become effective 

upon the WIFIA Lender’s approval thereof, which approval shall be granted in the WIFIA 

Lender’s sole discretion. 

(e) On a quarterly basis, the City, as agent of the Borrower pursuant to the 

WIFIA IPA, shall submit to the WIFIA Lender invoices and records, satisfactory to the WIFIA 
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Lender in form and substance, with respect to any costs incurred by the City, as agent of the 

Borrower pursuant to the WIFIA IPA, in respect of the Project evidencing that such costs are 

Eligible Project Costs (the “Project EPC Documentation”), or, if the City elects in any quarter 

not to submit the documentation described above, a written statement indicating such election; 

provided that no such submission shall be required (x) before the date that is sixty (60) days after 

the Effective Date or (y) for any costs incurred prior to the Effective Date. 

(f) The Project EPC Documentation and the related statement submitted 

pursuant to Section 4(e) shall contain sufficient detail to enable the WIFIA Lender to verify that 

any costs submitted by the City for reimbursement are Eligible Project Costs.  Within thirty (30) 

days following the receipt of the Project EPC Documentation and the accompanying statement, 

the WIFIA Lender shall deliver a notice to the Borrower and the City confirming (i) which Eligible 

Project Costs incurred by the City, as agent of the Borrower pursuant to the WIFIA IPA, set forth 

in the statement have been approved or denied (and, if denied, the reasons therefor) and (ii) the 

cumulative amount of Eligible Project Costs that have been approved with respect to the City, as 

agent of the Borrower pursuant to the WIFIA IPA.  Any approved amounts of Eligible Project 

Costs shall be disbursed at such time as the City submits a Requisition in respect of such approved 

amounts in accordance with Section 4(a) and Section 4(b).  The City shall not submit a Requisition 

that seeks reimbursement of Eligible Project Costs for which the related Project EPC 

Documentation was not delivered to the WIFIA Lender and the Servicer (if any) at least one (1) 

month prior to the date such Requisition is submitted. 

Section 5. Term.  The term of the WIFIA Loan shall extend from the Effective Date to 

the Final Maturity Date or to such earlier date as all amounts due or to become due to the WIFIA 

Lender hereunder have been irrevocably paid in full in immediately available funds. 

Section 6. Interest Rate.  The interest rate with respect to the Outstanding WIFIA Loan 

Balance (the “WIFIA Interest Rate”) shall be [●] and [●] hundredths percent ([●]%) per annum.  

Interest will accrue and be computed on the Outstanding WIFIA Loan Balance (as well as on any 

past due interest) from time to time on the basis of a three hundred sixty (360) day year of twelve 

(12) thirty (30) day months; provided that, upon the occurrence of an Event of Default, the 

Borrower shall pay interest on the Outstanding WIFIA Loan Balance at the Default Rate, (a) in 

the case of any Payment Default, from (and including) its due date to (but excluding) the date of 

actual payment and (b) in the case of any other Event of Default, from (and including) the date of 

such occurrence to (but excluding) the earlier of the date on which (i) such Event of Default has 

been cured or waived (if applicable) in accordance with the terms of this Agreement and (ii) the 

Outstanding WIFIA Loan Balance has been irrevocably paid in full by the Borrower in 

immediately available funds.  For the avoidance of doubt, interest on the WIFIA Loan and the 

WIFIA Note shall accrue and be payable only on those amounts for which a Requisition has been 

submitted and funds (or such portion of funds as have been approved by the WIFIA Lender) have 

been disbursed to the Borrower for use on the Project in accordance with Section 4 (Disbursement 

Conditions). 

Section 7. Security and Priority; Flow of Funds.  

(a) Pursuant to the WIFIA IPA, as security for the WIFIA Installment 

Payments, and concurrently with the issuance and delivery of this Agreement, the City has 

Attachment "A" 

Page 105 of 206

Resolution No. 2024-16 

Exhibit "A" 

Page 112 of 214

377

Item8.



pledged, assigned and granted to the Borrower for its benefit, Liens on (i) the Revenues, (ii) other 

amounts that are on deposit in the Revenue Fund and the Acquisition Fund and (iii) any other 

amounts (including proceeds of the WIFIA Loan) which are held in any fund or account that is 

established pursuant to the WIFIA IPA (collectively, the “City Pledged Collateral”).  The WIFIA 

Installment Payments are and shall (i) be secured by the Liens on the Revenues, (ii) not be 

subordinate in right of payment (other than with respect to Operations and Maintenance Costs) or 

in right of security to any Lien on the Revenues, (iii) be pari passu in right of payment and right 

of security only to the Lien on the Revenues for the benefit of the Parity Obligations and (iv) be 

senior in right of payment and right of security to the Lien on the Revenues for the benefit of the 

Subordinate Obligations.  The obligation of the City to make the WIFIA Installment Payments 

constitutes Parity Obligations. 

(b) Except for Permitted Liens, the Revenues shall be free and clear of any 

pledge, Lien, charge or encumbrance thereon or with respect thereto, that is of equal rank with or 

senior to the pledge of the Borrower created under the WIFIA Loan Documents for the benefit of 

the WIFIA Lender, and all organizational, regulatory or other necessary action on the part of the 

City with respect to the foregoing has been duly and validly taken. 

(c) The Borrower hereby unconditionally pledges and assigns to the WIFIA 

Lender for its benefit (i) all of its right, title and interest to receive the Authority Revenues, (ii) 

any other amounts (including proceeds of the WIFIA Loan) held in any fund or account that is 

established pursuant to this Agreement, (iii) all of its rights with respect to the WIFIA Debt Service 

Account and (iv) all of its rights and remedies to enforce compliance with the provisions of the 

WIFIA IPA (including enforcement of payment obligations and the Rate Covenant or otherwise 

to protect the interest of the WIFIA Lender) (collectively, the “Borrower Assigned Rights”), in 

each case for the purpose of securing (x) the payment of all sums due and owing to the WIFIA 

Lender under this Agreement and (y) the observance, performance and discharge of each 

agreement, condition, covenant and term of the Borrower and the City hereunder and of the City 

under the WIFIA IPA.  Such pledge and assignment shall constitute a lien on and security interest 

in such rights and amounts.3  The City hereby consents to such pledge and assignment.  

Notwithstanding anything in this Agreement or any other WIFIA Loan Document to the contrary, 

the Borrower does not and shall not assign, and the WIFIA Lender does not and shall not assume, 

any obligation, duty or liability of the Borrower under the WIFIA IPA.  The WIFIA Loan is and 

shall be secured by the Liens on the Authority Revenues.  The Authority Revenues shall be free 

and clear of any pledge, Lien, charge or encumbrance thereon or with respect thereto other than 

the Liens with respect to the WIFIA Loan.  The WIFIA Debt Service Account shall be free and 

clear of any pledge, Lien, charge or encumbrance thereon or with respect thereto other than the 

Liens with respect to the WIFIA Installment Payments.   

(d) The City shall not use any Revenues to make any payments or satisfy any 

obligations other than in accordance with the Flow of Funds, the provisions of this Section 7 and 

the Related Documents and shall not apply any portion of the Revenues in contravention of this 

Agreement or the other Related Documents.  The City shall not use any amounts on deposit in the 

3  NTD:  Revised language adapted from the 2019 Trust Indenture, including references to lien and security 

interest. 
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WIFIA Debt Service Account to make any payments or satisfy any obligations other than the 

payment of WIFIA Debt Service on the Borrower’s behalf. 

(e) The Borrower shall not use any Authority Revenues to make any payments 

or satisfy any obligations other than the payment of WIFIA Debt Service and other amounts 

payable to the WIFIA Lender hereunder and under the WIFIA Note. 

(f) All Revenues shall, immediately upon receipt thereof, be deposited by the 

City into the Revenue Fund.  Amounts deposited in the Revenue Fund shall be applied in the order 

of priority described in, and in accordance with, the Flow of Funds. 

(g) Following the acceleration of amounts payable by the Borrower hereunder 

or payable by the City under the WIFIA IPA pursuant to Section 21(c) (Events of Default and 

Remedies) or Section 21(d)(vi) (Events of Default and Remedies), amounts deposited in the 

Revenue Fund shall be applied in the order of priority described in, and in accordance with, the 

Flow of Funds Following Acceleration. 

Section 8. Payment of Principal and Interest. 

(a) Payment of WIFIA Debt Service. 

(i) Pursuant to the WIFIA IPA, not later than each Installment Payment 

Date occurring on or after the Debt Service Payment Commencement Date, the City shall, 

from moneys in the Revenue Fund, transfer to the WIFIA Debt Service Account the WIFIA 

Installment Payment due and payable on the relevant Payment Date.  All WIFIA 

Installment Payments shall be paid directly by the City to the WIFIA Debt Service Account 

for the benefit of the WIFIA Lender.  All WIFIA Installment Payments and any other 

amounts deposited into the WIFIA Debt Service Account shall be held by the City, as agent 

of the Borrower pursuant to the WIFIA IPA, in trust for the benefit of the WIFIA Lender 

until the immediately succeeding Payment Date, whereupon such money shall be applied 

to the payment of WIFIA Debt Service. 

(ii) No WIFIA Debt Service shall be due or payable prior to the Debt 

Service Payment Commencement Date.  The Borrower shall pay, or the City, as agent of 

the Borrower pursuant to the WIFIA IPA, shall transfer from the WIFIA Debt Service 

Account on the Borrower’s behalf, (A) WIFIA Debt Service in the amounts and manner 

and on the Payment Dates as set forth in the Loan Amortization Schedule, as the same may 

be revised pursuant to Section 8(f) (Payment of Principal and Interest – Adjustments to 

Loan Amortization Schedule), and (B) payments of any other amounts on each other date 

on which payment thereof is required to be made hereunder (including the Final Maturity 

Date and any date on which payment is due by reason of the mandatory redemption or 

prepayment or the acceleration of the maturity of the WIFIA Loan or otherwise); provided 

that if any such date is not a Business Day, payment shall be made on the next Business 

Day following such date.  WIFIA Loan proceeds borrowed and repaid may not be 

reborrowed. 

(iii) Notwithstanding anything herein to the contrary, the Outstanding 

WIFIA Loan Balance and any accrued interest thereon shall be due and payable in full on 
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the Final Maturity Date (or on any earlier date on which the WIFIA Loan and WIFIA Note 

are subject to mandatory redemption or prepayment prior to the maturity thereof). 

(iv) Any defeasance of the WIFIA Loan in accordance with applicable 

law shall not be deemed a repayment or prepayment of the WIFIA Loan in full, and each 

of the Borrower and the City shall comply with all of its respective obligations hereunder 

and under the other WIFIA Loan Documents (other than with respect to payments of 

WIFIA Debt Service, which payments shall continue to be made in accordance with the 

Loan Amortization Schedule by the succeeding entity assuming the Borrower’s payment 

obligations), unless otherwise agreed by the WIFIA Lender, until the irrevocable payment 

in full in immediately available funds by the Borrower of the Outstanding WIFIA Loan 

Balance, together with all accrued interest, fees and expenses with respect thereto. 

(b) Interest Payments and Interest Only Period. 

(i) Interest shall accrue on the WIFIA Loan commencing on the date of 

the first disbursement of the WIFIA Loan and shall be payable commencing on the Debt 

Service Payment Commencement Date. 

(ii) During the Interest Only Period, the WIFIA Debt Service payable 

by the Borrower shall consist of one hundred percent (100%) of the amount of interest then 

due and payable on the Outstanding WIFIA Loan Balance, and no payment of principal 

will be due and payable. 

(c) Fixed Level Payments.  During the Level Payment Period, each amount 

consisting of (i) the interest payment due on January 1 of any year plus (ii) the sum of the principal 

and interest payments due on July 1 of such year will be approximately equal (each such amount, 

a “Fixed Level Payment”).  The amount of the Fixed Level Payment shall be calculated in such 

manner that the Outstanding WIFIA Loan Balance as of the Level Payment Commencement Date 

shall be reduced to $0 on the Final Maturity Date (assuming that interest accrues during such 

period on the Outstanding WIFIA Loan Balance at the rate per annum set forth in Section 6 

(Interest Rate) in the absence of an Event of Default, that all Fixed Level Payments are made in a 

timely manner during such period, and that no additional payments of principal of or interest on 

the WIFIA Loan are made during such period).  Within thirty (30) days prior to the beginning of 

the Level Payment Period, the WIFIA Lender shall give written notice to the Borrower and the 

City of the amount of the related Fixed Level Payment, which amount shall be deemed conclusive 

absent manifest error, but no failure to provide or delay in providing the Borrower and the City 

with such notice shall affect any payment obligation or other obligation of the Borrower hereunder 

or under any other WIFIA Loan Document to which the Borrower is a party, or any payment 

obligation of the City under the WIFIA IPA or other obligation of the City hereunder or under any 

other WIFIA Loan Document to which the City is a party.  To the extent that any prepayment of 

the WIFIA Loan is made during the Level Payment Period in addition to the Fixed Level Payments, 

such prepayment shall be applied to the remaining Outstanding WIFIA Loan Balance and the 

resulting Fixed Level Payments shall be recalculated as provided in Section 9(d) (Prepayment – 

General Prepayment Instructions) and reflected in a revised Exhibit F (WIFIA Debt Service). 
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(d) WIFIA Note.  As evidence of the Borrower’s obligation to repay the WIFIA 

Loan, the Borrower shall issue and deliver to the WIFIA Lender, on or prior to the Effective Date, 

the WIFIA Note substantially in the form of Exhibit A (Form of WIFIA Note), having a maximum 

principal amount of $65,147,348, bearing interest at the WIFIA Interest Rate and having principal 

and interest payable on the same dates set forth herein.  Any payment in respect of the WIFIA 

Note shall be treated as a payment in respect of the WIFIA Loan and any prepayment of principal 

in respect of the WIFIA Loan shall be treated as a redemption in respect of the WIFIA Note. 

(e) Manner of Payment.  The Borrower hereby assigns all its right and interest 

in and to the WIFIA Installment Payments to the WIFIA Lender and directs the City to transfer, 

on the Borrower’s behalf, all amounts on deposit in the WIFIA Debt Service Account to the WIFIA 

Lender by wire transfer on or before each Payment Date in Dollars and in immediately available 

funds (without counterclaim, offset or deduction) in accordance with the payment instructions 

provided by the WIFIA Lender prior to the relevant payment, as may be modified in writing from 

time to time by the WIFIA Lender; provided that neither the assignment of such rights by the 

Borrower nor such direction by the Borrower to the City with respect to payments hereunder shall 

affect in any manner any payment obligation or other obligation of the Borrower hereunder or 

under any other WIFIA Loan Document to which the Borrower is a party, or any payment 

obligation of the City under the WIFIA IPA or other obligation of the City hereunder or under any 

WIFIA Loan Document to which the City is a party. 

(f) Adjustments to Loan Amortization Schedule.   

(i) The Outstanding WIFIA Loan Balance will be (A) increased on each 

occasion on which the WIFIA Lender disburses loan proceeds hereunder, as applicable, by 

the amount of such disbursement of loan proceeds; and (B) decreased upon each payment 

or prepayment of the Outstanding WIFIA Loan Balance, by the amount of principal so 

paid.  The WIFIA Lender may in its discretion at any time and from time to time, or when 

so requested by the Borrower or the City, advise the Borrower or the City by written notice 

of the amount of the Outstanding WIFIA Loan Balance as of the date of such notice, and 

its determination of such amount in any such notice shall be deemed conclusive absent 

manifest error. 

(ii) The WIFIA Lender is hereby authorized to modify the Loan 

Amortization Schedule included in Exhibit F (WIFIA Debt Service) from time to time, in 

accordance with the principles set forth below in this Section 8(f), to reflect (A) any change 

to the Outstanding WIFIA Loan Balance, (B) any change to the date and amount of any 

principal or interest due and payable or to become due and payable by the Borrower under 

this Agreement, (C) any mathematical corrections as the WIFIA Lender may determine are 

necessary and (D) with the consent of the Borrower (not to be unreasonably withheld), 

such other information as the WIFIA Lender may determine is necessary for administering 

the WIFIA Loan and this Agreement.  Any calculations described above shall be rounded 

up to the nearest whole cent.  Any adjustments or revisions to the Loan Amortization 

Schedule as a result of changes in the Outstanding WIFIA Loan Balance shall be applied 

to reduce future payments due with respect to the WIFIA Loan in inverse order of maturity, 

other than prepayments which shall be applied in accordance with Section 9(d) 

(Prepayment – General Prepayment Instructions).  Absent manifest error, the WIFIA 
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Lender’s determination of such matters as set forth on Exhibit F (WIFIA Debt Service) 

shall be conclusive evidence thereof; provided that neither the failure to make any such 

recordation nor any error in such recordation shall affect in any manner any payment 

obligation or other obligation of the Borrower hereunder or under any other WIFIA Loan 

Document to which the Borrower is a party, or any payment obligation of the City under 

the WIFIA IPA or other obligation of the City hereunder or under any WIFIA Loan 

Document to which the City is a party.  The WIFIA Lender shall provide the Borrower and 

the City with a copy of Exhibit F (WIFIA Debt Service) as revised, but no failure to provide 

or delay in providing the Borrower or the City with such copy shall affect any of the 

obligations of the Borrower or the City under this Agreement or the other WIFIA Loan 

Documents. 

(g) WIFIA Loan Not City Indebtedness.  The WIFIA Loan and the WIFIA Note 

are limited obligations of the Borrower, payable solely from the Authority Revenues, and do not 

constitute a debt of the members of the Borrower, the State or any of its political subdivisions 

(including the City), except the Borrower.  Notwithstanding anything to the contrary set forth in 

this Agreement, the City is not a borrower with respect to the WIFIA Loan, the WIFIA Note, or 

this Agreement and the City has no obligation to make any payment or provision for payment of 

the WIFIA Loan or the WIFIA Note.  This Agreement does not constitute a contract between the 

City and the WIFIA Lender by which the City has incurred an indebtedness.   

Section 9. Prepayment.  

(a) Mandatory Prepayment from Net Proceeds or Eminent Domain Proceeds.  

The Borrower, or the City as agent of the Borrower, shall prepay the WIFIA Loan from and in the 

amount of any prepayments of the WIFIA Installment Payments received from the City pursuant 

to the WIFIA IPA and Section 17(f)(iii) (Affirmative Covenants of the City – Insurance; Net 

Proceeds) or Section 17(t) (Affirmative Covenants of the City – Eminent Domain Proceeds).  The 

amount of any such prepayment shall be equal to the portion of the Outstanding WIFIA Loan 

Balance required to be prepaid hereunder plus accrued interest thereon to the date of prepayment.  

All such prepayments shall be paid to the WIFIA Lender by the City as agent of the Borrower 

substantially concurrently with the receipt of such amount by the Borrower and applied against the 

Outstanding WIFIA Loan Balance in accordance with Section 9(d) (Prepayment – General 

Prepayment Instructions). 

(b) Optional Prepayments.  Following the Final Disbursement Date, the 

Borrower (or the City as agent of the Borrower) may prepay the WIFIA Loan in whole or in part 

(and, if in part, the amounts thereof to be prepaid shall be determined by the Borrower; provided 

that such prepayments shall be in principal amounts of $1,000,000 or any integral multiple of $1.00 

in excess thereof), from time to time, but not more than annually, without penalty or premium, by 

paying to the WIFIA Lender such principal amount of the WIFIA Loan to be prepaid, together 

with the unpaid interest accrued on the amount of principal so prepaid to the date of such 

prepayment, which shall be a Payment Date unless otherwise agreed by the WIFIA Lender.  Each 

prepayment of the WIFIA Loan pursuant to this Section 9(b) shall be made on such Payment Date 

and in such principal amount as shall be specified by the Borrower in a written notice delivered to 

the WIFIA Lender not less than ten (10) days or more than thirty (30) days prior to the date set for 

prepayment, unless otherwise agreed by the WIFIA Lender.  At any time between delivery of such 
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written notice and the applicable optional prepayment, the Borrower may, without penalty or 

premium, rescind its announced optional prepayment by further written notice to the WIFIA 

Lender.  Anything in this Section 9(b) to the contrary notwithstanding, the failure by the Borrower 

to make any optional prepayment shall not constitute a breach or default under this Agreement. 

(c) Borrower’s Certificate.  Each prepayment pursuant to this Section 9 shall 

be accompanied by a certificate signed by the Borrower’s Authorized Representative identifying 

the provision of this Agreement pursuant to which such prepayment is being made and containing 

a calculation in reasonable detail of the amount of such prepayment. 

(d) General Prepayment Instructions.  Upon the WIFIA Lender’s receipt of 

confirmation that payment in full in immediately available funds of the entire Outstanding WIFIA 

Loan Balance and any unpaid interest, fees and expenses with respect thereto has occurred as a 

result of a mandatory or optional prepayment, the WIFIA Lender shall surrender the WIFIA Note 

to the Borrower or its representative at the principal office of the WIFIA Lender.  If the Borrower 

prepays only part of the unpaid balance of principal of the WIFIA Loan, the WIFIA Lender may 

make a notation on Exhibit F (WIFIA Debt Service) indicating the amount of principal of and 

interest on the WIFIA Loan then being prepaid.  Absent manifest error, the WIFIA Lender’s 

determination of such matters as set forth on Exhibit F (WIFIA Debt Service) shall be conclusive 

evidence thereof; provided that neither the failure to make any such recordation nor any error in 

such recordation shall affect in any manner any payment obligation or other obligation of the 

Borrower hereunder or under any other WIFIA Loan Document to which the Borrower is a party, 

or any payment obligation of the City under the WIFIA IPA or any other obligation of the City 

hereunder or under any WIFIA Loan Document to which the City is a party.  All partial 

prepayments of principal shall be applied to reduce future payments due on the WIFIA Loan 

ratably by an equal amount.  If such funds have not been so paid on the prepayment date, such 

principal amount of the WIFIA Loan shall continue to bear interest until payment thereof at the 

rate provided for in Section 6 (Interest Rate). 

Section 10. Fees and Expenses. 

(a) Fees.  The City shall pay, on behalf of the Borrower, to the WIFIA Lender: 

(i) a servicing set-up fee equal to $10,790 (the “Servicing Set-Up 

Fee”), which shall be due and payable within thirty (30) days after receipt of an invoice 

from the WIFIA Lender with respect thereto (or, if earlier, the first disbursement date of 

the WIFIA Loan); 

(ii) an annual construction period servicing fee equal to $10,790 (the 

“Construction Period Servicing Fee”), which shall accrue on the first Business Day of 

the then-current Federal Fiscal Year and shall be due and payable on or prior to each 

November 15 during the Construction Period (including the Federal Fiscal Year during 

which the Substantial Completion Date occurs); provided that the initial Construction 

Period Servicing Fee shall be due and payable within thirty (30) days after receipt of an 
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invoice from the WIFIA Lender with respect thereto (or, if earlier, the first disbursement 

date of the WIFIA Loan), in a pro-rated amount equal to $[●]4; and 

(iii) an annual operating period servicing fee equal to $8,100 (the 

“Operating Period Servicing Fee”), which shall accrue on the first Business Day of the 

then-current Federal Fiscal Year and shall be due and payable on or prior to each November 

15, beginning with the first November 15 following the end of the Federal Fiscal Year 

during which the Substantial Completion Date occurs, until (and including) the Final 

Maturity Date; provided that the Operating Period Servicing Fee due and payable with 

respect to the Federal Fiscal Year during which the Final Maturity Date occurs shall be 

equal to the pro-rata monthly portion of the then applicable Operating Period Servicing Fee 

multiplied by the number of partial or whole months remaining between October 1 and the 

Final Maturity Date. 

(b) The amount of each Construction Period Servicing Fee (other than the initial 

Construction Period Servicing Fee) and each Operating Period Servicing Fee shall be adjusted in 

proportion to the percentage change in CPI for the calendar year immediately preceding the 

calendar year during which such fee is due.  The WIFIA Lender shall notify the City of the amount 

of each such fee at least thirty (30) days before payment is due, which determination shall be 

conclusive absent manifest error. 

(c) Expenses.  The City agrees, whether or not the transactions hereby 

contemplated shall be consummated, to reimburse the WIFIA Lender on demand from time to 

time, within thirty (30) days after receipt of any invoice from the WIFIA Lender, for any and all 

fees, costs, charges, and expenses incurred by it (including the fees, costs, and expenses of its legal 

counsel, financial advisors, auditors and other consultants and advisors) in connection with the 

negotiation, preparation, execution, delivery, and performance of this Agreement and the other 

WIFIA Loan Documents and the transactions hereby and thereby contemplated, including 

attorneys’ and engineers’ fees and professional costs, including all such fees, costs, and expenses 

incurred as a result of or in connection with:  (i) the enforcement of or attempt to enforce, or the 

protection or preservation of any right or claim under, the Authority Revenues, the Revenues, the 

WIFIA Debt Service Account, or any provision of this Agreement or any other WIFIA Loan 

Document or the rights of the WIFIA Lender thereunder; (ii) any amendment, modification, 

waiver, or consent with respect to this Agreement or any other Related Document; and (iii) any 

work-out, restructuring, or similar arrangement of the obligations of the Borrower or the City under 

this Agreement or the other WIFIA Loan Documents, including during the pendency of any Event 

of Default; provided that nothing in this Section 10(c) shall obligate the City to pay principal or 

interest on the WIFIA Loan or WIFIA Note. 

(d) The obligations of the City under this Section 10 shall survive the payment 

or prepayment in full in accordance with Section 8 or Section 9, respectively, of the WIFIA Note, 

the enforcement of any provision of this Agreement or the other WIFIA Loan Documents, any 

such amendments, waivers or consents, any Event of Default, and any such workout, restructuring, 

or similar arrangement. 

4  NTD:  Subject to month of closing (May: $3,590; June: $2,690; July: $1,790; August: $890). 
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ARTICLE III 

CONDITIONS PRECEDENT 

Section 11. Conditions Precedent. 

(a) Conditions Precedent to Effectiveness.  Notwithstanding anything in this 

Agreement to the contrary, this Agreement shall not become effective until each of the following 

conditions precedent has been satisfied or waived in writing by the WIFIA Lender in its sole 

discretion: 

(i) The Borrower and the City shall each have duly executed and 

delivered to the WIFIA Lender this Agreement and the WIFIA IPA and the Borrower shall 

have duly executed and delivered to the WIFIA Lender the WIFIA Note, each in form and 

substance satisfactory to the WIFIA Lender. 

(ii) The Borrower and the City shall each have delivered to the WIFIA 

Lender complete and fully executed copies of each Related Document and each Existing 

Construction Contract to which it is a party, together with any amendments, supplements, 

waivers or modifications thereto, that has been entered into on or prior to the Effective 

Date, along with a certification in the Borrower Closing Certificate and the City Closing 

Certificate, respectively, that each such document is complete, fully executed and in full 

force and effect, and that all conditions contained in such documents that are necessary to 

the closing of the WIFIA transactions contemplated hereby have been fulfilled. 

(iii) The Borrower and the City shall each have delivered to the WIFIA 

Lender a copy of its Organizational Documents, as in effect on the Effective Date, along 

with a certification in the Borrower Closing Certificate or City Closing Certificate, as 

applicable, that such Organizational Documents are in full force and effect. 

(iv) The City shall have delivered to the WIFIA Lender a copy of the 

WIFIA City Resolution, along with a certification that the WIFIA City Resolution is in full 

force and effect, and no further instruments or documents (including any resolutions, 

ordinances, and supplements) are necessary for the City to execute and deliver, and to 

perform its obligations under, the WIFIA Loan Documents to which it is a party and to 

consummate and implement the transactions contemplated by the WIFIA Loan Documents 

to which it is a party. 

(v) The Borrower shall have delivered to the WIFIA Lender a copy of 

the WIFIA Borrower Resolution, along with a certification that the WIFIA Borrower 

Resolution is in full force and effect, and no further instruments or documents (including 

any resolutions, ordinances, and supplements) are necessary for the Borrower to execute 

and deliver, and to perform its obligations under, the WIFIA Loan Documents to which it 

is a party and to consummate and implement the transactions contemplated by the WIFIA 

Loan Documents to which it is a party. 

(vi) (A) Counsel to the Borrower shall have rendered to the WIFIA 

Lender legal opinions satisfactory to the WIFIA Lender in its sole discretion (including 

those opinions set forth on Exhibit G-1 (Opinions Required from Counsel to Borrower)), 
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(B) bond counsel to the Borrower shall have rendered to the WIFIA Lender legal opinions 

satisfactory to the WIFIA Lender in its sole discretion (including those opinions set forth 

on Exhibit G-2 (Opinions Required from Borrower Bond Counsel)), (C) counsel to the 

City shall have rendered to the WIFIA Lender legal opinions satisfactory to the WIFIA 

Lender in its sole discretion (including those opinions set forth on Exhibit G-3 (Opinions 

Required from Counsel to City)), and (D) bond counsel to the City shall have rendered to 

the WIFIA Lender legal opinions satisfactory to the WIFIA Lender in its sole discretion 

(including those opinions set forth on Exhibit G-4 (Opinions Required from City Bond 

Counsel)). 

(vii) The Borrower and the City shall each have delivered to the WIFIA 

Lender the Non-Debarment Certificate. 

(viii) The Borrower and the City shall each have delivered to the WIFIA 

Lender the Non-Lobbying Certificate.  

(ix) The Borrower shall have delivered to the WIFIA Lender a 

certificate, signed by the Borrower’s Authorized Representative, substantially in the form 

attached hereto as Exhibit H-1 (Form of Closing Certificate of Borrower) (the “Borrower 

Closing Certificate”), designating the Borrower’s Authorized Representative, confirming 

such person’s position and incumbency, and certifying as to the satisfaction of the 

following conditions precedent (and, if requested by the WIFIA Lender, shall have 

provided evidence satisfactory to the WIFIA Lender of such compliance): 

(A) the Borrower has obtained all Governmental Approvals 

necessary to execute and deliver, and perform its obligations under the WIFIA Loan 

Documents to which it is a party, and all such Governmental Approvals are final, 

non-appealable, and in full force and effect (and are not subject to any notice of 

violation, breach, or revocation); 

(B) as of the Effective Date, (x) the maximum principal amount 

of the WIFIA Loan, together with the amount of any other credit assistance 

provided under the Act to the Borrower, does not exceed forty-nine percent (49%) 

of reasonably anticipated Eligible Project Costs and (y) the total federal assistance 

provided to the Project, including the maximum principal amount of the WIFIA 

Loan, does not exceed eighty percent (80%) of Total Project Costs; 

(C) the Borrower has (x) obtained a Federal Employer 

Identification Number, (y) obtained a Data Universal Numbering System number, 

and (z) registered with, and obtained confirmation of active registration status from, 

the federal System for Award Management (www.SAM.gov); 

(D) the Borrower has obtained the WIFIA CUSIP Number, 

provided that the WIFIA Lender shall not submit or post any document or 

information on EMMA relating to this Agreement or the Borrower without the 

Borrower’s prior written consent; 
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(E) the representations and warranties of the Borrower set forth 

in this Agreement and in each other WIFIA Loan Document to which the Borrower 

is a party are true and correct on and as of the date hereof, except to the extent that 

such representations and warranties expressly relate to an earlier date, in which case 

such representations and warranties were true and correct as of such earlier date; 

and 

(F) no Borrower Material Adverse Effect, or any event or 

condition that could reasonably be expected to have a Borrower Material Adverse 

Effect, has occurred or arisen since June 1, 2021. 

(x) The City shall have delivered to the WIFIA Lender a certificate, 

signed by the City’s Authorized Representative, substantially in the form attached hereto 

as Exhibit H-2 (Form of Closing Certificate of City) (the “City Closing Certificate”), 

designating the City’s Authorized Representative, confirming such person’s position and 

incumbency, and certifying as to the satisfaction of the following conditions precedent 

(and, if requested by the WIFIA Lender, shall have provided evidence satisfactory to the 

WIFIA Lender of such compliance): 

(A) the City has obtained all Governmental Approvals necessary 

(x) as of the Effective Date in connection with the Project and (y) to execute and 

deliver, and perform its obligations under the WIFIA Loan Documents to which it 

is a party, and all such Governmental Approvals are final, non-appealable, and in 

full force and effect (and are not subject to any notice of violation, breach, or 

revocation); 

(B) as of the Effective Date, (x) the maximum principal amount 

of the WIFIA Loan, together with the amount of any other credit assistance 

provided under the Act to the Borrower, does not exceed forty-nine percent (49%) 

of reasonably anticipated Eligible Project Costs and (y) the total federal assistance 

provided to the Project, including the maximum principal amount of the WIFIA 

Loan, does not exceed eighty percent (80%) of Total Project Costs; 

(C) the City is in compliance with NEPA and any applicable 

federal, state or local environmental review and approval requirements with respect 

to the Project; 

(D) the City has (x) obtained a Federal Employer Identification 

Number, (y) obtained a Data Universal Numbering System number, and (z) 

registered with, and obtained confirmation of active registration status from, the 

federal System for Award Management (www.SAM.gov); 

(E) the representations and warranties of the City set forth in this 

Agreement and in each other WIFIA Loan Document to which the City is a party 

are true and correct on and as of the date hereof, except to the extent that such 

representations and warranties expressly relate to an earlier date, in which case such 

representations and warranties were true and correct as of such earlier date; and 
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(F) no City Material Adverse Effect, or any event or condition 

that could reasonably be expected to have a City Material Adverse Effect, has 

occurred or arisen since June 1, 2021. 

(xi) The Borrower shall have provided evidence to the WIFIA Lender’s 

satisfaction, prior to the Effective Date, of the assignment by at least one (1) Nationally 

Recognized Rating Agency of a public Investment Grade Rating to the WIFIA Loan, along 

with a certification in the Borrower Closing Certificate that no such rating has been 

reduced, withdrawn or suspended as of the Effective Date. 

(xii) The City shall have delivered to the WIFIA Lender a Base Case 

Financial Model in form and substance acceptable to the WIFIA Lender, along with a 

certification in the City Closing Certificate that such Base Case Financial Model 

demonstrates that (A) projected Revenues and Authority Revenues are each sufficient to 

meet the Loan Amortization Schedule and (B) the City has developed, and identified 

adequate revenues to implement, a plan for operating, maintaining and repairing the Project 

over the useful life of the Project. 

(xiii) The City shall have delivered to the WIFIA Lender (A) certificates 

of insurance, along with a certification in the City Closing Certificate that such insurance 

certificates are true and correct and demonstrate compliance with the requirements of 

Section 17(f) (Affirmative Covenants of the City – Insurance; Net Proceeds) and (B) at the 

WIFIA Lender’s request, copies of such insurance policies and/or, if applicable, documents 

pertaining to the City’s self-insurance program. 

(xiv) Prior to the Effective Date, the City shall have delivered to the 

WIFIA Lender the Public Benefits Report. 

(xv) The City shall have paid in full all invoices delivered by the WIFIA 

Lender to the City as of the Effective Date for any applicable Servicing Fees and the fees 

and expenses of the WIFIA Lender’s counsel and financial advisors and any auditors or 

other consultants retained by the WIFIA Lender for the purposes hereof. 

(xvi) The City shall have provided evidence to the WIFIA Lender’s 

satisfaction of the (A) establishment by the City of the WIFIA Debt Service Account and 

(B) the pledge of such account by the City for the sole benefit of the Borrower. 

(xvii) The City shall have delivered to the WIFIA Lender a copy of the 

Debt Management Policy. 

(b) Conditions Precedent to Disbursements.  Notwithstanding anything in this 

Agreement to the contrary, the WIFIA Lender shall have no obligation to make any disbursement 

of WIFIA Loan proceeds to the Borrower (including the initial disbursement hereunder) until each 

of the following conditions precedent has been satisfied or waived in writing by the WIFIA Lender 

in its sole discretion: 

(i) The City, as agent of the Borrower pursuant to the WIFIA IPA, shall 

have delivered to the WIFIA Lender a Requisition that complies with the provisions of 
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Section 4 (Disbursement Conditions) (including satisfactory Eligible Project Costs 

Documentation relating to such Requisition), and the WIFIA Lender shall have approved 

(or be deemed to have approved in accordance with Section 4(c) (Disbursement 

Conditions)) such Requisition.  The City’s Authorized Representative shall also certify in 

such Requisition that: 

(A) the aggregate amount of all disbursements of the WIFIA 

Loan (including the requested disbursement amount) does not exceed (1) the 

maximum principal amount of the WIFIA Loan or (2) the aggregate amount of 

Eligible Project Costs paid or incurred by the City, as agent of the Borrower 

pursuant to the WIFIA IPA; 

(B) each of the insurance policies obtained by the City in 

satisfaction of the requirements of Section 17(f) (Affirmative Covenants of the City 

– Insurance; Net Proceeds) is in full force and effect, and no notice of termination 

thereof has been issued by the applicable insurance provider; 

(C) at the time of, and immediately after giving effect to, any 

disbursement of WIFIA Loan proceeds then currently requested, (1) no Default or 

Event of Default hereunder and no event of default under any other Related 

Document to which the City is a party shall have occurred and be continuing and 

(2) no event that, with the giving of notice or the passage of time or both, would 

constitute an event of default under any other Related Document to which the City 

is a party shall have occurred and be continuing; 

(D) no City Material Adverse Effect, or any event or condition 

that could reasonably be expected to result in a City Material Adverse Effect, shall 

have occurred since the Effective Date; 

(E) (1) the City and each of the contractors and subcontractors 

at all tiers with respect to the Project have complied with all applicable laws, rules, 

regulations and requirements, including 40 U.S.C. §§3141-3144, 3146, and 3147 

(relating to Davis-Bacon Act requirements) (and regulations relating thereto) and 

33 U.S.C. §3914 (relating to American iron and steel products); and (2) supporting 

documentation, such as certified payroll records and certifications for all iron and 

steel products used for the Project, are being maintained and are available for 

review upon request by the WIFIA Lender; and 

(F) the representations and warranties of the City set forth in this 

Agreement (including Section 13 (Representations and Warranties of the City)) 

and in each other WIFIA Loan Document to which the City is a party shall be true 

and correct as of each date on which any disbursement of the WIFIA Loan is made, 

except to the extent such representations and warranties expressly relate to an 

earlier date (in which case, such representations and warranties shall be true and 

correct as of such earlier date). 
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(ii) To the extent necessary to make the corresponding representations 

and warranties true, correct and complete as of the date of the applicable disbursement, the 

City shall have delivered a schedule, in form and substance satisfactory to the WIFIA 

Lender, listing any exceptions with respect to the representations and warranties set forth 

in Section 13(o) (Environmental Matters). 

(iii) The Borrower’s Authorized Representative shall have delivered to 

the WIFIA Lender a certificate in the form of Appendix Two (Form of Borrower 

Disbursement Certificate) to Exhibit D (Requisition Procedures) certifying that: 

(A) at the time of, and immediately after giving effect to, any 

disbursement of WIFIA Loan proceeds then currently requested, (1) no Default or 

Event of Default hereunder and no event of default under any other Related 

Document to which the Borrower is a party shall have occurred and be continuing 

and (2) no event that, with the giving of notice or the passage of time or both, would 

constitute an event of default under any other Related Document to which the 

Borrower is a party shall have occurred and be continuing; 

(B) no Borrower Material Adverse Effect, or any event or 

condition that could reasonably be expected to result in a Borrower Material 

Adverse Effect, shall have occurred since the Effective Date; and 

(C) the representations and warranties of the Borrower set forth 

in this Agreement (including Section 12 (Representations and Warranties of the 

Borrower)) and in each other WIFIA Loan Document to which the Borrower is a 

party shall be true and correct as of each date on which any disbursement of the 

WIFIA Loan is made, except to the extent such representations and warranties 

expressly relate to an earlier date (in which case, such representations and 

warranties shall be true and correct as of such earlier date).  

(iv) To the extent not previously delivered to the WIFIA Lender, the City 

shall have delivered to the WIFIA Lender copies of any Related Document (including any 

amendment, waiver, modification or supplement thereto) entered into after the Effective 

Date, along with a certification in the Requisition that each such document is complete, 

fully executed and in full force and effect. 

(v) The City shall have paid in full (A) any outstanding Servicing Fees 

due and payable under Section 10 (Fees and Expenses) and (B) all invoices received from 

the WIFIA Lender as of the date of disbursement of the WIFIA Loan and delivered by the 

WIFIA Lender to the City, for the fees and expenses of the WIFIA Lender’s counsel and 

financial advisors and any auditors or other consultants retained by the WIFIA Lender for 

the purposes hereof. 

ARTICLE IV 

REPRESENTATIONS AND WARRANTIES 

Section 12. Representations and Warranties of the Borrower.  The Borrower hereby 

represents and warrants that, as of the Effective Date and, as to each of the representations and 
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warranties other than those (x) contained in Section 12(b) (Representations and Warranties of the 

Borrower – Officers’ Authorization), Section 12(k) (Representations and Warranties of the 

Borrower – Credit Ratings) and the first sentence of Section 12(f) (Representations and 

Warranties of the Borrower – Litigation), or (y) which expressly relate only to the City, as of each 

date on which any disbursement of the WIFIA Loan is requested or made: 

(a) Organization; Power and Authority.  The Borrower is a joint exercise of 

powers agency duly organized and validly existing under its Organizational Documents and the 

laws of the State, has full legal right, power and authority to do business in the State and to enter 

into the Related Documents then in existence to which it is a party, to execute and deliver this 

Agreement and the WIFIA Note, and to carry out and consummate all transactions contemplated 

hereby and thereby, and has duly authorized the execution, delivery and performance of this 

Agreement, the WIFIA Note, and the other Related Documents to which it is a party. 

(b) Officers’ Authorization.  As of the Effective Date, the officers of the 

Borrower executing (or that previously executed) the Related Documents (and any certifications 

or instruments related thereto) to which the Borrower is a party are (or were at the time of such 

execution) duly and properly in office and fully authorized to execute the same. 

(c) Due Execution; Enforceability.  Each of the Related Documents in effect as 

of any date on which this representation and warranty is made, and to which the Borrower is a 

party has been duly authorized, executed and delivered by the Borrower and constitutes the legal, 

valid and binding agreement of the Borrower enforceable against it in accordance with its terms, 

except as such enforceability (i) may be limited by applicable bankruptcy, insolvency, 

reorganization, arrangement, fraudulent conveyance, moratorium or similar laws affecting the 

rights of creditors generally and (ii) is subject to general principles of equity, the exercise of 

judicial discretion and the limitation on legal remedies against governmental entities imposed by 

the laws of the State (regardless of whether enforceability is considered in equity or at law). 

(d) Non-Contravention.  The execution and delivery of the Related Documents 

to which the Borrower is a party, the consummation of the transactions contemplated by the 

Related Documents to which the Borrower is a party, and the fulfillment of or compliance with 

the terms and conditions of the Related Documents to which the Borrower is a party, will not (i) 

conflict with the Borrower’s Organizational Documents, (ii) conflict in any material respect with, 

or constitute a violation, breach or default (whether immediately or after notice or the passage of 

time or both) by the Borrower of or under, any applicable law, administrative rule or regulation, 

any applicable court or administrative decree or order, or any indenture, mortgage, deed of trust, 

loan agreement, lease, contract or other agreement or instrument to which the Borrower is a party 

or by which it or its properties or assets are otherwise subject or bound, or (iii) result in the creation 

or imposition of any Lien, charge or encumbrance of any nature whatsoever upon any of the 

property or assets of the Borrower, other than Permitted Liens. 

(e) Consents and Approvals.  No consent or approval of any trustee, holder of 

any indebtedness of the Borrower, or of any other Person, and no consent, permission, 

authorization, order or license of, or filing or registration with, any Governmental Authority is 

necessary in connection with (i) the execution and delivery by the Borrower of the Related 

Documents to which it is a party, except as have been obtained or made and as are in full force and 
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effect, or (ii) (A) the consummation of any transaction contemplated by any of the Related 

Documents to which the Borrower is a party, or (B) the fulfillment of or compliance by the 

Borrower with the terms and conditions of any of the Related Documents to which the Borrower 

is a party, except as have been obtained or made and as are in full force and effect or as are 

ministerial in nature and can reasonably be expected to be obtained or made in the ordinary course 

on commercially reasonable terms and conditions when needed. 

(f) Litigation.  There is no action, suit, proceeding or, to the knowledge of the 

Borrower, any inquiry or investigation, in any case before or by any court or other Governmental 

Authority pending or, to the knowledge of the Borrower, threatened against or affecting the System 

(including the Project) or the ability of the Borrower to execute, deliver and perform its obligations 

under the Related Documents to which the Borrower is a party.  As of the Effective Date and as 

of each other date on which the representations and warranties herein are made or confirmed, there 

is no action, suit, proceeding or, to the knowledge of the Borrower, any inquiry or investigation 

before or by any court or other Governmental Authority pending, or to the knowledge of the 

Borrower, threatened against or affecting the System (including the Project), the Borrower or the 

assets, properties or operations of the Borrower, that in any case could reasonably be expected to 

result in a Borrower Material Adverse Effect.   

(g) Security Interests.  (i) This Agreement and Section 5451 of the California 

Government Code establish, and (ii) the Borrower has taken all necessary action to pledge and 

assign, in each case in favor of the WIFIA Lender, the Borrower Assigned Rights purported to be 

created, pledged and assigned pursuant to and in accordance with this Agreement.  Such pledge 

and assignment shall constitute a lien on and security interest in the Borrower Assigned Rights and 

are valid and binding irrespective of whether any Person has notice of such pledge and assignment 

and without the need for any physical delivery, recordation, filing, or further act.5  Such pledge 

and assignment are in full force and effect and are the only lien and security interest in respect of 

the Borrower Assigned Rights.  The Borrower is not in breach of any covenant set forth in 

Section 15(a) (Affirmative Covenants of the Borrower – Securing Liens) or in any other WIFIA 

Loan Document to which the Borrower is a party with respect to the matters described in 

Section 15(a) (Affirmative Covenants of the Borrower – Securing Liens).  As of the Effective Date 

and as of each other date this representation and warranty is made, (1) all documents and 

instruments have been recorded or filed for record in such manner and in such places as are 

required and all other action as is necessary or desirable has been taken to establish a legal, valid, 

binding, and enforceable lien and security interest in the Borrower Assigned Rights for the benefit 

of the WIFIA Lender, and (2) all taxes and filing fees that are due and payable in connection with 

the execution, delivery or recordation of any WIFIA Loan Document or any instruments, 

certificates or financing statements in connection with the foregoing, have been paid.  Neither the 

attachment, validity, enforceability or priority of the lien and security interest in the Borrower 

Assigned Rights is governed by Article 9 of the UCC. 

(h) No Debarment.  The Borrower has fully complied with its verification 

obligations under 2 C.F.R. § 180.320 and confirms, based on such verification, that, to its 

knowledge, neither the Borrower nor any of its principals (as defined in 2 C.F.R. § 180.995 and 

5  NTD:  Revised language adapted from the 2019 Trust Indenture, including references to lien and security 

interest. 
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supplemented by 2 C.F.R. § 1532.995) is debarred, suspended or voluntarily excluded from 

participation in Government contracts, procurement or non-procurement matters or delinquent on 

a Government debt as more fully set forth in the certificate delivered pursuant to Section 11(a)(vii) 

(Conditions Precedent – Conditions Precedent to Effectiveness). 

(i) Accuracy of Representations and Warranties.  The representations, 

warranties and certifications of the Borrower set forth in this Agreement and the other Related 

Documents to which the Borrower is a party are true, correct, and complete, except to the extent 

such representations and warranties expressly relate to an earlier date (in which case, such 

representations and warranties shall be true, correct, and complete as of such earlier date). 

(j) Compliance with Laws.  The Borrower has complied with all applicable 

laws, rules, regulations and requirements. 

(k) Credit Rating.  The WIFIA Loan has received a public Investment Grade 

Rating from at least one (1) Nationally Recognized Rating Agency, written evidence of such rating 

has been provided to the WIFIA Lender prior to the Effective Date, and no such rating has been 

reduced, withdrawn or suspended as of the Effective Date. 

(l) No Defaults.  No Default or Event of Default, and no default or event of 

default by the Borrower under any other Related Document to which the Borrower is a party, has 

occurred and is continuing. 

(m) Information.  Neither the WIFIA Loan Documents to which the Borrower 

is a party, nor any documents, certificates or statements provided to the WIFIA Lender by 

representatives of the Borrower in connection with the transactions contemplated thereby, which 

for purposes of this Section 12(m) shall consist of all documents or statements related to the 

Application or the Project, cash flow schematics, responses to due diligence interrogatories or 

requests from the WIFIA Lender or its advisors, and documents uploaded to the online WIFIA 

SharePoint data room made accessible to the Borrower by the WIFIA Lender, to the extent such 

documents, certificates, statements or other materials relate to the Borrower (including its finances 

or operations) or the Project, contain any untrue statement of any material fact or omit to state any 

material fact necessary so as to make such WIFIA Loan Documents, documents, certificates, 

statements or other materials so provided to the WIFIA Lender, in light of the circumstances under 

which they were made, not misleading. 

(n) Insurance.  The Borrower is in compliance with all insurance obligations 

applicable to the Borrower required under each Related Document to which the Borrower is a party 

as of the date on which this representation and warranty is made.  To the extent the Borrower self-

insures, the Borrower’s self-insurance program is actuarially sound and the Borrower has received 

an opinion from an accredited actuary within the last twelve (12) months, which opinion confirms 

that the Borrower’s self-insurance program is actuarially sound. 

(o) No Prohibited Liens.  The Borrower has not created, and is not under any 

obligation to create, and has not entered into any transaction or agreement that would result in the 

imposition of, any Lien on the Borrower Assigned Rights.  The Borrower Assigned Rights are free 
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and clear of any pledge, Lien, charge or encumbrance thereon or with respect thereto other than 

the pledge and assignment thereon for the benefit of the WIFIA Lender. 

(p) Borrower Financial Statements.  Each Borrower Financial Statement 

delivered to the WIFIA Lender by the Borrower pursuant to Section 19(a) (Reporting 

Requirements of the Borrower – Annual Financial Statements) has been prepared in accordance 

with GAAP and presents fairly, in all material respects, the financial condition of the Borrower as 

of the respective dates of the balance sheets included therein and the results of operations of the 

Borrower for the respective periods covered by the statements of income included therein.  Except 

as reflected in such Borrower Financial Statements, there are no liabilities or obligations of the 

Borrower of any nature whatsoever for the periods to which such Borrower Financial Statements 

relate that are required to be disclosed in accordance with GAAP. 

(q) Securities Laws.  Under existing law, the WIFIA Note may be issued and 

sold without registration under the Securities Act of 1933, as amended, and any State blue sky 

laws. 

(r) Sovereign Immunity.  The Borrower either has no immunity from the 

jurisdiction of any court of competent jurisdiction or from any legal process therein which could 

be asserted in any action to enforce the obligations of the Borrower under any of the Related 

Documents to which the Borrower is a party or the transactions contemplated hereby or thereby, 

including the obligations of the Borrower hereunder and thereunder, or, to the extent that the 

Borrower has such immunity, the Borrower has waived such immunity pursuant to Section 15(j) 

(Affirmative Covenants of the Borrower – Immunity). 

(s) Taxes; No Federal Debt.  The Borrower has paid all applicable taxes and 

other material taxes and assessments payable by it that have become due (other than those taxes or 

assessments that it is contesting in good faith and by appropriate proceedings, for which adequate 

reserves have been established to the extent required by GAAP).  The Borrower has no delinquent 

federal debt (including tax liabilities but excluding any delinquencies that have been resolved with 

the appropriate federal agency in accordance with the standards of the Debt Collection 

Improvement Act of 1996). 

Section 13. Representations and Warranties of the City.  The City hereby represents and 

warrants that, as of the Effective Date and, as to each of the representations and warranties other 

than those (x) contained in Section 13(b) (Representations and Warranties of the City – Officers’ 

Authorization), the first sentence of Section 13(f) (Representations and Warranties of the City – 

Litigation) and the first sentence of Section 13(m) (Representations and Warranties of the City – 

Construction Contracts) or (y) which expressly relate only to the Borrower, as of each date on 

which any disbursement of the WIFIA Loan is requested or made: 

(a) Organization; Power and Authority.  The City is a municipal corporation 

and general law city duly organized and validly existing under the statutes of the State, has full 

legal right, power and authority to do business in the State and to enter into the Related Documents 

then in existence to which it is a party, to execute and deliver this Agreement, and to carry out and 

consummate all transactions contemplated hereby and thereby, and has duly authorized the 
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execution, delivery and performance of this Agreement and the other Related Documents to which 

it is a party. 

(b) Officers’ Authorization.  As of the Effective Date, the officers of the City 

executing (or that previously executed) the Related Documents (and any certifications or 

instruments related thereto) to which the City is a party are (or were at the time of such execution) 

duly and properly in office and fully authorized to execute the same. 

(c) Due Execution; Enforceability.  Each of the Related Documents in effect as 

of any date on which this representation and warranty is made, and to which the City is a party has 

been duly authorized, executed and delivered by the City and constitutes the legal, valid and 

binding agreement of the City enforceable against it in accordance with its terms, except as such 

enforceability (i) may be limited by applicable bankruptcy, insolvency, reorganization, 

arrangement, fraudulent conveyance, moratorium or similar laws affecting the rights of creditors 

generally and (ii) is subject to general principles of equity, the exercise of judicial discretion and 

the limitation on legal remedies against governmental entities imposed by the laws of the State 

(regardless of whether enforceability is considered in equity or at law). 

(d) Non-Contravention.  The execution and delivery of the Related Documents 

to which the City is a party, the consummation of the transactions contemplated by the Related 

Documents to which the City is a party, and the fulfillment of or compliance with the terms and 

conditions of the Related Documents to which the City is a party, will not (i) conflict with the 

City’s Organizational Documents, (ii) conflict in any material respect with, or constitute a 

violation, breach or default (whether immediately or after notice or the passage of time or both) 

by the City of or under, any applicable law, administrative rule or regulation, any applicable court 

or administrative decree or order, or any indenture, mortgage, deed of trust, loan agreement, lease, 

contract or other agreement or instrument to which the City is a party or by which it or its properties 

or assets are otherwise subject or bound, or (iii) result in the creation or imposition of any Lien, 

charge or encumbrance of any nature whatsoever upon any of the property or assets of the City, 

other than Permitted Liens. 

(e) Consents and Approvals.  No consent or approval of any trustee, holder of 

any indebtedness of the City or of any other Person, and no consent, permission, authorization, 

order or license of, or filing or registration with, any Governmental Authority is necessary in 

connection with (i) the execution and delivery by the City of the Related Documents to which it is 

a party, except as have been obtained or made and as are in full force and effect, or (ii) (A) the 

consummation of any transaction contemplated by any of the Related Documents to which the 

City is a party, or (B) the fulfillment of or compliance by the City with the terms and conditions 

of any of the Related Documents to which the City is a party, except as have been obtained or 

made and as are in full force and effect or as are ministerial in nature and can reasonably be 

expected to be obtained or made in the ordinary course on commercially reasonable terms and 

conditions when needed. 

(f) Litigation.  There is no action suit, proceeding or, to the knowledge of the 

City, any inquiry or investigation, in any case before or by any court or other Governmental 

Authority pending or, to the knowledge of the City, threatened against or affecting the System 

(including the Project) or the ability of the City to execute, deliver and perform its obligations 
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under the Related Documents to which the City is a party.  As of the Effective Date and as of each 

other date on which the representations and warranties herein are made or confirmed, there is no 

action, suit, proceeding or, to the knowledge of the City, any inquiry or investigation before or by 

any court or other Governmental Authority pending, or to the knowledge of the City, threatened 

against or affecting the System (including the Project), the City or the assets, properties or 

operations of the City, that in any case could reasonably be expected to result in a City Material 

Adverse Effect. 

(g) Security Interests.  (i) The WIFIA IPA and Section 5451 of the California 

Government Code establish, and (ii) the City has taken all necessary action to pledge, assign, and 

grant, in each case in favor of the Borrower, legal, valid, binding and enforceable Liens on the City 

Pledged Collateral purported to be created, pledged, assigned, and granted pursuant to and in 

accordance with the WIFIA IPA, irrespective of whether any Person has notice of the pledge and 

without the need for any physical delivery, recordation, filing, or further act.  The Liens on the 

City Pledged Collateral in favor of the Borrower are in full force and effect and, other than any 

amounts (including proceeds of the WIFIA Loan) which are held in any fund or account that is 

established pursuant to the WIFIA IPA, are (A) not subordinate or junior to any other Liens in 

respect of the City Pledged Collateral, (B) not pari passu with any Liens in respect of the City 

Pledged Collateral other than the Liens on the City Pledged Collateral for the benefit of the Parity 

Obligations and (C) senior to the Liens on the City Pledged Collateral for the benefit of the 

Subordinate Obligations.  The Lien on any amounts (including proceeds of the WIFIA Loan) 

which are held in any fund or account that is established pursuant to the WIFIA IPA in favor of 

the Borrower is the only Lien with respect to such amounts.  The City is not in breach of any 

covenant set forth in Section 17(b) (Affirmative Covenants of the City – Securing Liens) or in any 

WIFIA Loan Document to which the City is a party with respect to the matters described in 

Section 17(b) (Affirmative Covenants of the City – Securing Liens).  As of the Effective Date and 

as of each other date this representation and warranty is made, (1) all documents and instruments 

have been recorded or filed for record in such manner and in such places as are required and all 

other action as is necessary or desirable has been taken to establish a legal, valid, binding, and 

enforceable Lien on the City Pledged Collateral for the benefit of the Borrower, and (2) all taxes 

and filing fees that are due and payable in connection with the execution, delivery or recordation 

of any WIFIA Loan Document or any instruments, certificates or financing statements in 

connection with the foregoing, have been paid.  Neither the attachment, validity, enforceability or 

priority of the security interest in the City Pledged Collateral granted pursuant to the WIFIA IPA 

is governed by Article 9 of the UCC. 

(h) No Debarment.  The City has fully complied with its verification obligations 

under 2 C.F.R. § 180.320 and confirms, based on such verification, that, to its knowledge, neither 

the City nor any of its principals (as defined in 2 C.F.R. § 180.995 and supplemented by 2 C.F.R. 

§ 1532.995) is debarred, suspended or voluntarily excluded from participation in Government 

contracts, procurement or non-procurement matters or delinquent on a Government debt as more 

fully set forth in the certificate delivered pursuant to Section 11(a)(vii) (Conditions Precedent – 

Conditions Precedent to Effectiveness). 

(i) Accuracy of Representations and Warranties.  The representations, 

warranties and certifications of the City set forth in this Agreement and the other Related 

Documents to which the City is a party are true, correct, and complete, except to the extent such 
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representations and warranties expressly relate to an earlier date (in which case, such 

representations and warranties shall be true, correct, and complete as of such earlier date). 

(j) Compliance with Laws. 

(i) The City has complied, and has required its contractors and 

subcontractors at all tiers with respect to the Project to comply, with all applicable laws, 

rules, regulations and requirements, including 40 U.S.C. §§ 3141-3144, 3146, and 3147 

(relating to Davis-Bacon Act requirements) (and regulations relating thereto), 33 U.S.C. § 

3914 (relating to American iron and steel products), 20 C.F.R. § 180.320 and 20 C.F.R. 

§1532 (relating to non-debarment), 31 U.S.C. §1352 (relating to non-lobbying), and any 

applicable Sanctions Laws. 

(ii) To ensure such compliance, the City has included in all contracts 

with respect to the Project (A) the contract clauses relating to the Davis-Bacon Act 

requirements that are set forth in the Code of Federal Regulations, Title 29 Part 5.5 and (B) 

requirements that its contractors (1) shall comply with all applicable laws, rules, 

regulations, and requirements set forth in this Section 13(j) and follow applicable federal 

guidance and (2) incorporate in all subcontracts (and cause all subcontractors to include in 

lower tier subcontracts) such terms and conditions as are required to be incorporated therein 

by any applicable laws, rules, regulations and requirements set forth in this Section 13(j) 

(including with respect to the Davis-Bacon Act requirements). 

(k) No Defaults.  No Default or Event of Default, and no default or event of 

default by the City under any other Related Document to which the City is a party, has occurred 

and is continuing. 

(l) Governmental Approvals.  All Governmental Approvals required as of the 

Effective Date and required as of any subsequent date on which this representation is made (or 

deemed made) for the undertaking and completion by the City, as agent of the Borrower pursuant 

to the WIFIA IPA, of the Project, and for the operation and management thereof, have been 

obtained or effected and are in full force and effect and there is no basis for, nor proceeding that is 

pending or threatened that could reasonably be expected to result in, the revocation of or a default 

under any such Governmental Approval. 

(m) Construction Contracts.  Attached as Schedule 13(m) (Existing 

Construction Contracts) is a list of the Existing Construction Contracts.  With respect to each 

Construction Contract executed as of any date on which this representation and warranty is made, 

such Construction Contract is in full force and effect. 

(n) Information.  Neither the WIFIA Loan Documents to which the City is a 

party, nor any documents, certificates or statements provided to the WIFIA Lender by 

representatives of the City in connection with the transactions contemplated thereby, which for 

purposes of this Section 13(n) shall consist of all financial models, project budgets, documents or 

statements related to the Application or the Project, cash flow schematics, responses to due 

diligence interrogatories or requests from the WIFIA Lender or its advisors, and documents 

uploaded to any data room made accessible to the City by the WIFIA Lender (or its advisors) or 
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provided to the WIFIA Lender in an electronic written communication, to the extent such 

documents, certificates, statements or other materials relate to the City (including its finances or 

operations) or the Project, contain any untrue statement of any material fact or omit to state any 

material fact necessary so as to make such WIFIA Loan Documents, documents, certificates, 

statements or other materials so provided to the WIFIA Lender, in light of the circumstances under 

which they were made, not misleading. 

(o) Environmental Matters.  The City and, to the City’s knowledge, each 

Construction Contractor, is in compliance with all laws applicable to the System (including the 

Project) relating to (i) air emissions, (ii) discharges to surface water or ground water, (iii) noise 

emissions, (iv) solid or liquid waste disposal, (v) the use, generation, storage, transportation or 

disposal of toxic or hazardous substances or wastes, (vi) biological resources (such as threatened 

and endangered species), and (vii) other environmental, health or safety matters, including all laws 

applicable to the System (including the Project) (collectively, the “Environmental Laws”).  All 

Governmental Approvals for the Project relating to Environmental Laws have been, or, when 

required, will be, obtained and are (or, as applicable, will be) in full force and effect.  The City has 

not received any written communication or notice, whether from a Governmental Authority, 

employee, citizens group, or any other Person, that alleges that the City is not in full compliance 

with all Environmental Laws and Governmental Approvals relating thereto in connection with the 

Project and, to the City’s knowledge, there are no circumstances that may prevent or interfere with 

full compliance in the future by the City with any such Environmental Law or Governmental 

Approval.  The City has provided to the WIFIA Lender all material assessments, reports, results 

of investigations or audits, and other material information in the possession of or reasonably 

available to the City regarding the City’s or the Project’s compliance with (A) Environmental Laws 

and (B) Governmental Approvals that are required for the Project and relate to Environmental 

Laws. 

(p) Insurance.  The City is in compliance with all insurance obligations required 

under each Related Document to which the City is a party as of the date on which this 

representation and warranty is made.  To the extent the City self-insures, the City’s self-insurance 

program is actuarially sound and the City has received an opinion from an accredited actuary 

within the last twelve (12) months, which opinion confirms that the City’s self-insurance program 

is actuarially sound. 

(q) No Prohibited Liens.  Except for Permitted Liens, the City has not created, 

and is not under any obligation to create, and has not entered into any transaction or agreement 

that would result in the imposition of, any Lien on the City Pledged Collateral, the System, the 

Project or the properties or assets in relation to the Project.   

(r) City Financial Statements.  Each City Financial Statement delivered to the 

WIFIA Lender by the City pursuant to Section 20(b) (Reporting Requirements of the City – Annual 

Financial Statements) has been prepared in accordance with GAAP and presents fairly, in all 

material respects, the financial condition of the City as of the respective dates of the balance sheets 

included therein and the results of operations of the City for the respective periods covered by the 

statements of income included therein.  Except as reflected in such City Financial Statements, there 

are no liabilities or obligations of the City of any nature whatsoever for the periods to which such 

City Financial Statements relate that are required to be disclosed in accordance with GAAP. 
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(s) Sufficient Funds.  The amount of the WIFIA Loan, when combined with all 

other funds committed for the development and construction of the Project as set forth under the 

various sources of funds in the Project Budget, will be sufficient to carry out the Project, pay all 

Total Project Costs anticipated for the development and construction of the Project and achieve 

Substantial Completion by the Projected Substantial Completion Date.  The total federal assistance 

provided to the Project, including the maximum principal amount of the WIFIA Loan, does not 

exceed eighty percent (80%) of Total Project Costs.  The City has developed, and identified 

adequate revenues to implement, a plan for operating, maintaining and repairing the Project over 

the useful life of the Project. 

(t) Sovereign Immunity.  The City either has no immunity from the jurisdiction 

of any court of competent jurisdiction or from any legal process therein which could be asserted 

in any action to enforce the obligations of the City under any of the Related Documents to which 

the City is a party or the transactions contemplated hereby or thereby, including the obligations of 

the City hereunder and thereunder, or, to the extent that the City has such immunity, the City has 

waived such immunity pursuant to Section 17(n) (Affirmative Covenants of the City – Immunity). 

(u) Taxes; No Federal Debt.  The City has paid all applicable taxes and other 

material taxes and assessments payable by it that have become due (other than those taxes or 

assessments that it is contesting in good faith and by appropriate proceedings, for which adequate 

reserves have been established to the extent required by GAAP).  The City has no delinquent 

federal debt (including tax liabilities but excluding any delinquencies that have been resolved with 

the appropriate federal agency in accordance with the standards of the Debt Collection 

Improvement Act of 1996). 

Section 14. Representations and Warranties of WIFIA Lender.  The WIFIA Lender 

represents and warrants that: 

(a) Power and Authority.  The WIFIA Lender has all requisite power and 

authority to make the WIFIA Loan and to perform all transactions contemplated by the Related 

Documents to which it is a party. 

(b) Due Execution; Enforceability.  The Related Documents to which it is a 

party have been duly authorized, executed and delivered by the WIFIA Lender, and are legally 

valid and binding agreements of the WIFIA Lender, enforceable in accordance with their terms. 

(c) Officers’ Authorization.  The officers of the WIFIA Lender executing each 

of the Related Documents to which the WIFIA Lender is a party are duly and properly in office 

and fully authorized to execute the same on behalf of the WIFIA Lender. 

ARTICLE V 

COVENANTS 

Section 15. Affirmative Covenants of the Borrower.  The Borrower covenants and 

agrees as follows until the date the WIFIA Note and all of the obligations of the Borrower under 

this Agreement (other than contingent indemnity obligations) are irrevocably paid in full by the 

Borrower in immediately available funds and the WIFIA Lender no longer has any commitment 

to make disbursements to the Borrower, unless the WIFIA Lender waives compliance in writing: 
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(a) Securing Liens.  The Borrower shall at any and all times, to the extent 

permitted by law, pass, make, do, execute, acknowledge and deliver, all and every such further 

resolutions, acts, deeds, conveyances, assignments, transfers and assurances as may be necessary 

or desirable in connection with assuring, conveying, pledging, assigning, securing and confirming 

the Borrower Assigned Rights for the benefit of the WIFIA Lender pursuant to the WIFIA Loan 

Documents to which the Borrower is a party, or intended so to be pledged and assigned pursuant 

to the WIFIA Loan Documents to which the Borrower is a party, or which the Borrower may 

become bound to pledge and assign, and the Borrower shall at all times maintain the Borrower 

Assigned Rights free and clear of any pledge, Lien, charge or encumbrance thereon or with respect 

thereto other than the pledge and assignment with respect to the WIFIA Loan, and all 

organizational, regulatory or other necessary action on the part of the Borrower to that end shall 

be duly and validly taken at all times.  The Borrower shall at all times, to the extent permitted by 

law, defend, preserve and protect the pledge and assignment of the Borrower Assigned Rights for 

the benefit of the WIFIA Lender against all claims and demands of all Persons whomsoever. 

(b) Use of Proceeds.  The Borrower shall use, and shall cause the City pursuant 

to the WIFIA IPA to use, the proceeds of the WIFIA Loan solely for purposes permitted by this 

Agreement. 

(c) Verification Requirements.  The Borrower shall comply with Subpart C of 

2 C.F.R. Part 180, as supplemented by Subpart C of 2 C.F.R. Part 1532 (relating to debarment), 

including the verification requirements set forth in 2 C.F.R. §§ 180.300 and 180.320, and shall 

include in its contracts with respect to the Project similar terms or requirements for compliance. 

(d) Operation of the Borrower.  The Borrower shall at all times do or cause to 

be done all things necessary to obtain, preserve, renew, extend and keep in full force and effect the 

Governmental Approvals and any other rights, licenses, franchises, and authorizations material to 

the conduct of its business. 

(e) Maintain Legal Structure.  The Borrower shall maintain its existence as a 

joint exercise of powers agency organized and existing under its Organizational Documents and 

the laws of the State. 

(f) Compliance with Laws.  The Borrower shall comply with all applicable 

laws, rules, regulations and requirements. 

(g) Material Obligations; Payment of Claims.   

(i) The Borrower shall pay its material obligations promptly and in 

accordance with their terms. 

(ii) The Borrower shall pay and discharge promptly all taxes, 

assessments and governmental charges or levies imposed upon it or upon the Authority 

Revenues, before the same shall become delinquent or in default; provided that such 

payment and discharge shall not be required with respect to any such tax, assessment, 

charge, levy,  claim or Lien so long as the validity or amount thereof shall be contested by 

the Borrower in good faith by appropriate proceedings and so long as the Borrower shall 
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have set aside adequate reserves with respect thereto in accordance with and to the extent 

required by GAAP, applied on a consistent basis. 

(iii) The Borrower will pay and discharge any and all lawful claims for 

labor, materials or supplies which, if unpaid, might become a Lien on the Authority 

Revenues. 

(h) SAM Registration.  The Borrower shall obtain prior to the Effective Date 

(and provide such registration information to the WIFIA Lender) and maintain through the Final 

Disbursement Date an active registration status with the federal System for Award Management 

(www.SAM.gov) (or any successor system or registry). 

(i) DUNS Number.  The Borrower shall obtain prior to the Effective Date (and 

provide such number to the WIFIA Lender) and maintain through the Final Maturity Date from 

Dun & Bradstreet (or a successor entity) a Data Universal Numbering System Number (a “DUNS 

Number”). 

(j) Immunity.  To the fullest extent permitted by applicable law, the Borrower 

agrees that it will not assert any immunity (and hereby waives any such immunity) it may have as 

a governmental entity from lawsuits, other actions and claims, and any judgments with respect to 

the enforcement of any of the obligations of the Borrower under this Agreement or any other 

WIFIA Loan Document to which the Borrower is a party. 

(k) Accounting and Audit Procedures. 

(i) The Borrower shall establish fiscal controls and accounting 

procedures sufficient to assure proper accounting for Authority Revenues, debt issued and 

outstanding and debt payments.  The Borrower shall use accounting, audit and fiscal 

procedures conforming to GAAP, including, with respect to the WIFIA Loan, accounting 

of principal and interest payments, disbursements, prepayments and calculation of interest 

and principal amounts Outstanding. 

(ii) The Borrower shall have a single or program-specific audit 

conducted in accordance with 2 C.F.R. Part 200 Subpart F and 31 U.S.C. § 7502 from (and 

including) the first Borrower Fiscal Year in which a disbursement is made under this 

Agreement and annually thereafter to the extent required by applicable law, except to the 

extent biennial audits are permitted for the Borrower pursuant to 2 C.F.R. § 200.504 and 

31 U.S.C. § 7502(b).  Upon reasonable notice, the Borrower shall cooperate fully in the 

conduct of any periodic or compliance audits conducted by the WIFIA Lender, or 

designees thereof, pursuant to 40 C.F.R. Part 35, 31 U.S.C. § 7503(b), or 31 U.S.C. 

§ 6503(h) and shall provide full access to any books, documents, papers or other records 

that are pertinent to the WIFIA Loan, to the WIFIA Lender, or the designee thereof, for 

any such project or programmatic audit. 

(l) Access; Records. 

(i) So long as the WIFIA Loan or any portion thereof shall remain 

outstanding and until five (5) years after the WIFIA Loan shall have been paid in full, the 
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WIFIA Lender shall have the right, upon reasonable prior notice, to examine books of 

account and records of the Borrower relating to the Project or the Authority Revenues, to 

make copies and extracts therefrom at the Borrower’s expense, and to discuss the 

Borrower’s affairs, finances and accounts relating to the WIFIA Loan with, and to be 

advised as to the same by, its officers and employees and its independent public 

accountants (and by this provision the Borrower irrevocably authorizes its independent 

public accountants to discuss with the WIFIA Lender the affairs, finances and accounts of 

the Borrower, whether or not any representative of the Borrower is present, it being 

understood that nothing contained in this Section 15(l) is intended to confer any right to 

exclude any such representative from such discussions), all at such reasonable times and 

intervals as the WIFIA Lender may request.   

(ii) The Borrower shall maintain and retain all files relating to the 

WIFIA Loan until five (5) years after the later of the date on which (A) all rights and duties 

under this Agreement and under the WIFIA Note (including payments) have been fulfilled 

and any required audits have been performed and (B) any litigation relating to the Project, 

the Authority Revenues, the WIFIA Loan or this Agreement is finally resolved or, if the 

WIFIA Lender has reasonable cause to extend such date, a date to be mutually agreed upon 

by the WIFIA Lender and the Borrower.   

(m) Compliance with Contracts.  The Borrower will comply with, keep, observe 

and perform all agreements, conditions, covenants and terms, express or implied, required to be 

performed by it contained in all contracts affecting or involving the System, to the extent that the 

Borrower is a party thereto. 

(n) Further Assurances.  The Borrower will adopt, deliver, execute and make 

any and all further assurances, instruments and resolutions as may be reasonably necessary or 

proper to carry out the intention or to facilitate the performance hereof and for the better assuring 

and confirming unto the WIFIA Lender the rights and benefits provided to it herein. 

Section 16. Negative Covenants of the Borrower.  The Borrower covenants and agrees 

as follows until the date the WIFIA Note and all of the obligations of the Borrower under this 

Agreement (other than contingent indemnity obligations) are irrevocably paid in full by the 

Borrower in immediately available funds and the WIFIA Lender no longer has any commitment 

to make disbursements to the Borrower, unless the WIFIA Lender waives compliance in writing: 

(a) No Lien Extinguishment or Adverse Amendments.  The Borrower shall not, 

and shall not permit any Person to, without the prior written consent of the WIFIA Lender, (i) 

extinguish or impair the pledge and assignment of the Borrower Assigned Rights, (ii) amend, 

modify, terminate, assign, replace or supplement, or permit a waiver of any provision of, the 

WIFIA IPA or (iii) amend, modify, terminate, assign, replace or supplement any Related 

Document to which the Borrower is a party (other than the WIFIA IPA) or permit a waiver of any 

provision thereof in a manner that could adversely affect the WIFIA Lender or could reasonably 

be expected to result in a Borrower Material Adverse Effect.  The Borrower shall not take or omit 

to take any action under any contract if the effect of such act or failure to act would in any manner 

impair or adversely affect the ability of the City to secure adequate Net Revenues to meet the 

requirements of the WIFIA Loan Documents. 
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(b) No Prohibited Liens.  Except for the pledge and assignment with respect to 

the WIFIA Loan for the benefit of the WIFIA Lender, the Borrower shall not create, incur, assume 

or permit to exist any Lien on the Borrower Assigned Rights. 

(c) Borrower Fiscal Year.  The Borrower shall not at any time adopt any fiscal 

year other than the Borrower Fiscal Year, except with thirty (30) days’ prior written notice to the 

WIFIA Lender. 

(d) Hedging.  Other than Hedging Transactions, the Borrower shall not enter 

into any swap or hedging transaction, including inflation indexed swap transactions, “cap” or 

“collar” transactions, futures, or any other hedging transaction without the prior written consent of 

the WIFIA Lender. 

Section 17. Affirmative Covenants of the City.  The City covenants and agrees as 

follows until the date the WIFIA Note and all of the obligations of the Borrower under this 

Agreement (other than contingent indemnity obligations) are irrevocably paid in full by the 

Borrower in immediately available funds and the WIFIA Lender no longer has any commitment 

to make disbursements to the Borrower, unless the WIFIA Lender waives compliance in writing: 

(a) Rate Covenant. 

(i) To the fullest extent permitted by law, the City shall fix, prescribe, 

and charge, or cause to be fixed, prescribed, and charged, in each City Fiscal Year, such 

rates, fees, and charges for the use of and for the service furnished by the System to ensure 

that all Net Revenues realized, together with any amounts on deposit in a rate stabilization 

fund held by the City, which amounts shall be available for the payment of Parity Debt 

Service, are in an amount which the City reasonably expects will be sufficient to be (x) at 

least equal to one hundred twenty percent (120%) of annual Parity Debt Service, and (y) at 

least equal to one hundred percent (100%) of the sum of annual Parity Debt Service and 

annual Subordinate Debt Service, in each case for such City Fiscal Year. 

(ii) The City shall also, to the fullest extent permitted by law, fix, 

prescribe, and charge, or cause to be fixed, prescribed, and charged, in each City Fiscal 

Year, such rates, fees, and charges for the use of and for the service furnished by the System 

to ensure that Revenues realized are in an amount which the City reasonably expects will 

be sufficient to pay the following amounts in the following order or priority: (A) all 

Operations and Maintenance Costs estimated by the City to become due and payable in 

such City Fiscal Year; (B) the WIFIA Installment Payments, the Servicing Fee and the 

principal and interest on any outstanding Parity Obligations as they become due and 

payable during such City Fiscal Year, without preference or priority; (C) all amounts, if 

any, required to restore the balance of any reserve fund or account required under any 

instrument under which Parity Obligations were issued or incurred, for any outstanding 

Parity Obligations, to the full amount of any such reserve requirement; and (D) all 

payments required to meet any other obligations of the City which are charges, liens, or 

encumbrances upon, or which are otherwise payable from, the Revenues or the Net 

Revenues during such City Fiscal Year. 
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(iii) If for any reason Net Revenues, or Revenues, as applicable, prove 

insufficient to meet the numerical thresholds set forth in Section 17(a)(i) and to comply 

with the requirements of Section 17(a)(ii), the City first will engage an Independent 

Consultant to recommend revised rents, rates, fees, charges, savings, or assessments, or 

any combination thereof, and the City will, subject to any applicable requirements and 

restrictions imposed by law, including, but not limited to, the Prop 218 Law, and subject 

to the good faith determination of the City that such recommendations, in whole or in part, 

are in the best interests of the City, take all actions necessary to increase Revenues through 

any combination of increased rents, rates, fees, charges, savings, or assessments.  Such 

actions shall be taken not later than one hundred eighty (180) days following the date on 

which Net Revenues or Revenues first fail to meet the requirements of this Section. 

(iv) The City may make adjustments from time to time in such rents, 

rates, fees, and charges and may make such classification thereof as it deems necessary, 

but shall not reduce the rents, rates, fees, and charges then in effect unless the Net Revenues 

from such reduced rents, rates, fees, and charges will at all times be sufficient to meet the 

requirements of this Section 17(a). 

(v) Notwithstanding the foregoing, in lieu of taking the preceding 

actions with respect to the City’s failure to comply with Section 17(a)(i), the City may 

within one hundred eighty (180) days following the date Net Revenues first fail to meet 

the requirements of Section 17(a)(i) either establish and fund a rate stabilization fund, or 

increase monies held in an existing rate stabilization fund, in an amount sufficient to satisfy 

the requirements of Section 17(a)(i).  If the City elects to proceed accordingly, it shall 

provide to the WIFIA Lender within such one hundred eighty (180) day period evidence 

satisfactory to the WIFIA Lender in its reasonable discretion that the amounts held in such 

rate stabilization fund are sufficient to satisfy the requirements of Section 17(a)(i). 

(b) Securing Liens.  The City shall at any and all times, to the extent permitted 

by law, pass, make, do, execute, acknowledge and deliver, all and every such further resolutions, 

acts, deeds, conveyances, assignments, transfers and assurances as may be necessary or desirable 

in connection with assuring, conveying, granting, assigning, securing and confirming the Liens on 

the City Pledged Collateral granted to the Borrower for its benefit pursuant to the WIFIA IPA, or 

intended so to be granted pursuant to the WIFIA IPA, or which the City may become bound to 

grant, and the City shall at all times maintain the City Pledged Collateral free and clear of any 

pledge, Lien, charge or encumbrance thereon or with respect thereto that has priority over, or equal 

rank with, the Liens created by the WIFIA IPA, other than as permitted by this Agreement and the 

WIFIA IPA, and all organizational, regulatory or other necessary action on the part of the City to 

that end shall be duly and validly taken at all times.  The City shall at all times, to the extent 

permitted by law, defend, preserve and protect the Liens on the City Pledged Collateral granted 

for the benefit of the Borrower pursuant to the WIFIA IPA against all claims and demands of all 

Persons whomsoever, subject to Permitted Liens. 

(c) Use of Proceeds.  The City shall use the proceeds of the WIFIA Loan solely 

for purposes permitted by applicable law, the WIFIA IPA and the other Related Documents to 

which the City is a party. 

Attachment "A" 

Page 132 of 206

Resolution No. 2024-16 

Exhibit "A" 

Page 139 of 214

404

Item8.



(d) Prosecution of Work; Verification Requirements. 

(i) The City, as agent of the Borrower pursuant to the WIFIA IPA, shall 

diligently prosecute the work relating to the Project and complete the Project in accordance 

with the Construction Schedule, the Governmental Approvals in connection with the 

Project, and the highest standards of the City’s industry. 

(ii) The City shall comply with Subpart C of 2 C.F.R. Part 180, as 

supplemented by Subpart C of 2 C.F.R. Part 1532 (relating to debarment), including the 

verification requirements set forth in 2 C.F.R. §§ 180.300 and 180.320, and shall include 

in its contracts with respect to the Project similar terms or requirements for compliance. 

(e) Maintenance and Operation of the System.  The City will maintain and 

preserve the System in good repair and working order at all times and will operate the System in 

an efficient and economical manner and will pay all Operations and Maintenance Costs as they 

become due and payable.  The City shall at all times do or cause to be done all things necessary to 

obtain, preserve, renew, extend and keep in full force and effect the Governmental Approvals and 

any other rights, licenses, franchises, and authorizations material to the conduct of its business. 

(f) Insurance; Net Proceeds. 

(i) The City will procure and maintain or cause to be procured and 

maintained insurance on the System, excluding coverage for earthquake damage or 

destruction, with responsible insurers in such amounts and against such risks (including 

accident to or destruction of the System) as are usually covered in connection with facilities 

that are similar to the System, so long as such insurance is available at reasonable rates. 

(ii) In the event of any damage to or destruction of the System caused 

by the perils covered by such insurance, the Net Proceeds thereof shall be applied to the 

reconstruction, repair or replacement of the damaged or destroyed portion of the System.  

The City shall begin such reconstruction, repair or replacement promptly after such damage 

or destruction shall occur, and shall continue and properly complete such reconstruction, 

repair or replacement as expeditiously as possible, and shall pay out of such Net Proceeds 

all costs and expenses in connection with such reconstruction, repair or replacement so that 

the same shall be completed and the System shall be free and clear of all claims and liens.  

The City covenants to reconstruct, repair or replace the damaged or destroyed portions of 

the System promptly if a failure to reconstruct, repair or replace such portions would impair 

or adversely affect the ability of the City to pay the WIFIA Installment Payments. 

(iii) If such Net Proceeds exceed the costs of such reconstruction, repair 

or replacement portion of the System, and/or the cost of the construction of additions, 

betterments, extensions or improvements to the System, then the excess Net Proceeds shall 

be applied in part to the prepayment of the WIFIA Loan as provided in Section 9(a) 

(Prepayment – Mandatory Prepayment from Net Proceeds or Eminent Domain Proceeds) 

and in part to such other funds or accounts as may be appropriate and used for the 

retirement of the Parity Obligations (other than the WIFIA Loan) in the same proportion 

which the Outstanding WIFIA Loan Balance then bears to the aggregate unpaid principal 
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amount of the Parity Obligations (other than the WIFIA Loan).  If such Net Proceeds are 

sufficient to enable the City to retire the entire Outstanding WIFIA Loan Balance (and all 

interest accrued thereon) prior to the Final Maturity Date as well as all Parity Obligations 

then remaining unpaid prior to their final respective due dates, the City may elect not to 

reconstruct, repair or replace the damaged or destroyed portion of the System, and/or not 

to construct other additions, betterments, extensions or improvements to the System; and 

thereupon such Net Proceeds shall be applied to the prepayment in full of the WIFIA Loan 

as provided in Section 9(a) and to the retirement in full of all Parity Obligations. 

(iv) The City will procure and maintain such other insurance which it 

shall deem advisable or necessary to protect its interests and the interests of the Borrower, 

which insurance shall afford protection in such amounts and against such risks as are 

usually covered in connection with municipal water systems similar to the System. 

(v) Any insurance that is required to be maintained by Section 17(f)(i) 

and, if the City determines to procure and maintain insurance pursuant to Section 17(f)(iv), 

such insurance, may be maintained under a self-insurance program so long as such self-

insurance is maintained in the amounts and manner usually maintained in connection with 

water systems similar to the System, and is, in the opinion of an accredited actuary, 

actuarially sound. 

(vi) All policies of insurance required to be maintained herein shall 

provide that the Borrower and the WIFIA Lender shall be given thirty (30) days written 

notice of any intended cancellation thereof or reduction of coverage provided thereby. 

(vii) Promptly upon request by the WIFIA Lender, the City shall deliver 

to the WIFIA Lender copies of any underlying insurance policies obtained by or on behalf 

of the Borrower or the City in respect of the Project.  All such policies shall be available at 

all reasonable times for inspection by the WIFIA Lender, its agents and representatives. 

(g) Maintain Legal Structure.  The City shall maintain its existence as a 

municipal corporation and general law city organized and existing under the laws of the State. 

(h) System Accounts; Permitted Investments. 

(i) The City shall maintain the Revenue Fund in accordance with the 

terms hereof and the other WIFIA Loan Documents.  All Revenues received shall be 

deposited in the Revenue Fund when and as received in trust for the benefit of the holders 

of the Obligations, subject to the application of Revenues to Operations and Maintenance 

Costs.  The City shall maintain and hold separate and apart from other funds the Revenue 

Fund so long as any Parity Obligations remain unpaid.  Moneys in the Revenue Fund shall 

be used and applied by the City as provided in the Flow of Funds. 

(ii) All moneys held by the City in the Revenue Fund shall be invested 

in Permitted Investments and the investment earnings thereon shall remain on deposit in 

such fund, except as otherwise provided herein. 
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(i) WIFIA Debt Service Account.  The City, as agent of the Borrower pursuant 

to the WIFIA IPA, shall (i) establish the WIFIA Debt Service Account on or prior to the Effective 

Date and (ii) maintain the WIFIA Debt Service Account in accordance with the WIFIA Loan 

Documents for the benefit of the WIFIA Lender.  The WIFIA Debt Service Account shall be 

subject to a Lien and has been pledged by the Borrower hereunder to the WIFIA Lender as security 

solely for the benefit of the WIFIA Lender and shall not be subject to any security interest in favor 

of any Person other than the WIFIA Lender.  Amounts on deposit in the WIFIA Debt Service 

Account shall be applied by the City, as agent of the Borrower pursuant to the WIFIA IPA, solely 

to pay WIFIA Debt Service and other amounts due with respect to the WIFIA Loan or the WIFIA 

Note. 

(j) Compliance with Laws. 

(i) The City shall, and shall require the contractors and subcontractors 

at all tiers with respect to the Project to, comply with all applicable laws, rules, regulations 

and requirements, including 40 U.S.C. §§3141-3144, 3146, and 3147 (relating to Davis-

Bacon Act requirements) (and regulations relating thereto), 33 U.S.C. §3914 (relating to 

American iron and steel products), 20 C.F.R. § 180.320 and 20 C.F.R. §1532 (relating to 

non-debarment), 31 U.S.C. §1352 (relating to non-lobbying), and any applicable Sanctions 

Laws. 

(ii) To ensure such compliance, the City shall include in all contracts 

with respect to the Project (A) the contract clauses relating to the Davis-Bacon Act 

requirements that are set forth in the Code of Federal Regulations, Title 29 Part 5.5 and (B) 

requirements that its contractors (1) shall comply with all applicable laws, rules, 

regulations, and requirements set forth in this Section 17(j) and follow applicable federal 

guidance and (2) incorporate in all subcontracts (and cause all subcontractors to include in 

lower tier subcontracts) such terms and conditions as are required to be incorporated therein 

by any applicable laws, rules, regulations and requirements set forth in this Section 17(j) 

(including with respect to the Davis-Bacon Act requirements). 

(k) Material Obligations; Payment of Claims.   

(i) The City shall pay its material obligations promptly and in 

accordance with their terms.   

(ii) The City shall pay and discharge promptly all taxes, assessments 

and governmental charges or levies imposed upon it or upon the Revenues or other assets 

of the System, before the same shall become delinquent or in default; provided that such 

payment and discharge shall not be required with respect to any such tax, assessment, 

charge, levy, claim or Lien so long as the validity or amount thereof shall be contested by 

the City in good faith by appropriate proceedings and so long as the City shall have set 

aside adequate reserves with respect thereto in accordance with and to the extent required 

by GAAP, applied on a consistent basis. 

(iii) The City shall pay and discharge any and all lawful claims for labor, 

materials or supplies which, if unpaid, might become a Lien on the System (or any part 
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thereof), the WIFIA Debt Service Account, the Project, the Revenues or any fund or 

account of the City pledged to pay Parity Obligations. 

(l) SAM Registration.  The City shall obtain prior to the Effective Date (and 

provide such registration information to the WIFIA Lender) and maintain through the Final 

Disbursement Date an active registration status with the federal System for Award Management 

(www.SAM.gov) (or any successor system or registry). 

(m) DUNS Number.  The City shall obtain prior to the Effective Date (and 

provide such number to the WIFIA Lender) and maintain from Dun & Bradstreet (or a successor 

entity) a DUNS Number. 

(n) Immunity.  To the fullest extent permitted by applicable law, the City agrees 

that it will not assert any immunity (and hereby waives any such immunity) it may have as a 

governmental entity from lawsuits, other actions and claims, and any judgments with respect to 

the enforcement of any of the obligations of the City under this Agreement or any other WIFIA 

Loan Document to which the City is a party. 

(o) Accounting and Audit Procedures. 

(i) The City shall establish fiscal controls and accounting procedures 

sufficient to assure proper accounting for all of the following:  (A) Revenues, Authority 

Revenues, operating expenses, capital expenses, depreciation, reserves, debt issued and 

outstanding and debt payments; and (B) Project-related costs, WIFIA Loan requisitions 

submitted, WIFIA Loan proceeds received, payments made by the City, as an agent of the 

Borrower pursuant to the WIFIA IPA, with regard to the Project, and other sources of 

funding for the Project (including amounts paid from such sources for Project costs so that 

audits may be performed to ensure compliance with and enforcement of this Agreement).  

The City shall use accounting, audit and fiscal procedures conforming to GAAP, including, 

with respect to the WIFIA Installment Payments, accounting of principal and interest 

payments, disbursements, prepayments and calculation of interest and principal amounts 

Outstanding. 

(ii) The City shall have a single or program-specific audit conducted in 

accordance with 2 C.F.R. Part 200 Subpart F and 31 U.S.C. § 7502 from (and including) 

the first City Fiscal Year in which a disbursement is made under this Agreement and 

annually thereafter to the extent required by applicable law, except to the extent biennial 

audits are permitted for the City pursuant to 2 C.F.R. § 200.504 and 31 U.S.C. § 7502(b).  

Upon reasonable notice, the City shall cooperate fully in the conduct of any periodic or 

compliance audits conducted by the WIFIA Lender, or designees thereof, pursuant to 40 

C.F.R. Part 35, 31 U.S.C. § 7503(b), or 31 U.S.C. § 6503(h) and shall provide full access 

to any books, documents, papers or other records that are pertinent to the Project or the 

WIFIA Loan, to the WIFIA Lender, or the designee thereof, for any such project or 

programmatic audit. 
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(p) Access; Records. 

(i) So long as the WIFIA Loan or any portion thereof shall remain 

outstanding and until five (5) years after the WIFIA Loan shall have been paid in full by 

the Borrower, the WIFIA Lender shall have the right, upon reasonable prior notice, to visit 

and inspect any portion of the Project, to examine books of account and records of the City 

relating to the Project, to make copies and extracts therefrom at the City’s expense, and to 

discuss the City’s affairs, finances and accounts relating to the Project with, and to be 

advised as to the same by, its officers and employees and its independent public 

accountants (and by this provision the City irrevocably authorizes its independent public 

accountants to discuss with the WIFIA Lender the affairs, finances and accounts of the 

City, whether or not any representative of the City is present, it being understood that 

nothing contained in this Section 17(p) is intended to confer any right to exclude any such 

representative from such discussions), all at such reasonable times and intervals as the 

WIFIA Lender may request.  The City agrees to pay all out-of-pocket expenses incurred 

by the WIFIA Lender in connection with the WIFIA Lender’s exercise of its rights under 

this Section 17(p) at any time when an Event of Default shall have occurred and be 

continuing. 

(ii) The City shall maintain and retain all files relating to the Project and 

the WIFIA Loan until five (5) years after the later of the date on which (A) all rights and 

duties of the City or the Borrower under this Agreement and of the Borrower under the 

WIFIA Note (including payments) have been fulfilled and any required audits have been 

performed and (B) any litigation relating to the Project, the WIFIA Loan or this Agreement 

is finally resolved or, if the WIFIA Lender has reasonable cause to extend such date, a date 

to be mutually agreed upon by the WIFIA Lender and the City.  The City shall provide to 

the WIFIA Lender in a timely manner all records and documentation relating to the Project 

that the WIFIA Lender may reasonably request from time to time. 

(q) Compliance with Contracts.  The City will comply with, keep, observe and 

perform all agreements, conditions, covenants and terms, express or implied, required to be 

performed by it contained in all contracts affecting or involving the System, to the extent that the 

City is a party thereto. 

(r) Protection of Security and Rights of the Borrower.  The City will preserve 

and protect the security and the rights of the Borrower to the City Pledged Collateral and will 

warrant and defend such rights against all claims and demands of all persons. 

(s) Collection of Rates and Charges.  The City will have in effect at all times 

by-laws, rules and regulations requiring each customer to pay the rates and charges applicable to 

the System and providing for the billing thereof and for a due date and a delinquency date for each 

bill. 

(t) Eminent Domain Proceeds.  If all or any part of the System shall be taken 

by eminent domain proceedings, the Net Proceeds thereof shall be applied by the City either to 

additions, betterments, extensions or improvements to the System or, if the City elects not to apply 

such Net Proceeds to such capital items or if such Net Proceeds are not fully expended for such 
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purposes, such Net Proceeds which are not required by the City for such purposes shall be 

deposited in the Revenue Fund. 

(u) Further Assurances.  The City will adopt, deliver, execute and make any 

and all further assurances, instruments and resolutions as may be reasonably necessary or proper 

to carry out the intention or to facilitate the performance hereof and for the better assuring and 

confirming unto the WIFIA Lender the rights and benefits provided to it herein. 

Section 18. Negative Covenants of the City.  The City covenants and agrees as follows 

until the date the WIFIA Note and all of the obligations of the Borrower under this Agreement 

(other than contingent indemnity obligations) are irrevocably paid in full by the Borrower in 

immediately available funds and the WIFIA Lender no longer has any commitment to make 

disbursements to the Borrower, unless the WIFIA Lender waives compliance in writing: 

(a) Additional Obligations.   

(i) The City shall not create, incur or suffer to exist (x) any obligations 

which are senior or prior in right of payment or right of security with respect to the 

Revenues to the Parity Obligations; or (y) any obligations, all or a portion of the proceeds 

of which are or will be applied at any time to fund all or any portion of Total Project Costs, 

that are secured by a Lien on any assets or property of the City other than the Revenues.   

(ii) The City may, after the Effective Date, issue or incur Parity 

Obligations in such principal amount as shall be determined by the City subject to the 

requirements for additional obligations as set forth in all existing instruments with respect 

to Parity Obligations and the following specific conditions, which are hereby made 

conditions precedent to the City’s issuance and delivery of such Parity Obligations: 

(A) no Event of Default hereunder or under any other instrument 

secured by the Revenues shall have occurred and be continuing unless such Event 

of Default shall be cured by the issuance or incurrence of such proposed Parity 

Obligations, and the City shall otherwise be in compliance with all covenants set 

forth in this Agreement; and 

(B) the Net Revenues calculated pursuant to GAAP, consistently 

applied, and excluding the proceeds of any taxes and also excluding any balances 

in any fund at the beginning of the period of the computation, as shown by the 

books of the City for the latest City Fiscal Year, or any more recent twelve (12) 

month period selected by the City ending not more than sixty (60) days prior to the 

adoption of the resolution pursuant to which instrument such Parity Obligations is 

issued or incurred, as shown by the books of the City, plus, at the option of the City, 

any of the allowances referred to in paragraph (iii) below, shall have amounted to 

at least 1.20 times the Maximum Annual Debt Service taking into consideration the 

maximum annual debt service payable in any City Fiscal Year on the proposed 

Parity Obligations, as set forth in the Report of an Independent Accountant or 

Independent Consultant delivered to the WIFIA Lender. 
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(iii) Either or both of the following allowances may be added to Net 

Revenues for the purpose of meeting the condition contained in Section 18(a)(ii)(B): 

(A) an allowance for increased Revenues from any additions to 

or improvements or extensions of the System to be made with the proceeds of such 

proposed Parity Obligations, and also for Revenues from any such additions, 

improvements, or extensions which have been made from moneys from any source 

but which, during all or any part of such City Fiscal Year or any more recent twelve 

(12) month period, were not in service, all in an amount equal to ninety percent 

(90%) of the estimated additional average annual Revenues to be derived from such 

additions, improvements, and extensions for the first thirty-six (36) month period 

following closing of the proposed Parity Obligations, all as shown in the Report of 

an Independent Accountant or Independent Consultant delivered to the WIFIA 

Lender; provided that in those instances where the proposed Parity Obligations are 

held by the WIFIA Lender, no Report of an Independent Accountant or Independent 

Consultant shall be required; and/or 

(B) an allowance for increased Revenues arising from any 

increase in the charges made for service from the System which has become 

effective prior to the incurring of such proposed Parity Obligations but which, 

during all or any part of such City Fiscal Year or any more recent twelve (12) month 

period, was not in effect, in an amount equal to one hundred percent (100%) of the 

amount by which Revenues would have been increased if such increase to charges 

had been in effect during the whole of such time period and any period prior to the 

incurring of such proposed Parity Obligations, as shown in the Report of an 

Independent Accountant or Independent Consultant delivered to the WIFIA 

Lender. 

(iv) Notwithstanding Sections 18(a)(ii) and (iii), (A) proposed Parity 

Obligations to be issued for the purpose of refunding outstanding Parity Obligations may 

be issued without compliance with Section 18(a)(ii)(B) so long as such refunding results 

in lower Parity Debt Service in each City Fiscal Year after such refunding and the final 

maturity date of the refunding Parity Obligations is no later than the final maturity date of 

the refunded Parity Obligations and (B) to the extent that any instrument with respect to 

Outstanding Parity Obligations conflicts with any of the requirements set forth in this 

Section 18(a), the more restrictive provision shall prevail. 

(v) The City may issue or incur Subordinate Obligations following the 

Effective Date in such principal amount as shall be determined by the City subject to the 

following conditions precedent to the issuance or incurrence of such Subordinate 

Obligations: 

(A) no Event of Default hereunder or under any other instrument 

secured by the Revenues shall have occurred and be continuing unless such Event 

of Default shall be cured by the issuance or incurrence of such proposed 

Subordinate Obligations, and the City shall otherwise be in compliance with all 
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covenants set forth in this Agreement and any other instrument securing, 

evidencing, governing, or relating to other obligations secured by, the Revenues; 

(B) Net Revenues calculated pursuant to GAAP, consistently 

applied, and excluding the proceeds of any taxes and also excluding any balances 

in any fund (other than any rate stabilization fund held by the City) at the beginning 

of the period of the computation, as shown by the books of the City for the latest 

City Fiscal Year, or any more recent twelve (12) month period selected by the City 

ending not more than sixty (60) days prior to the adoption of the resolution pursuant 

to which instrument such Subordinate Obligations are issued or incurred, as shown 

by the books of the City, shall have amounted to at least 1.0 times the aggregate 

sum of the Maximum Annual Debt Service of all debt secured by Net Revenues 

and/or legally available amounts in the Revenue Fund and the maximum annual 

debt service payable in any City Fiscal Year on all Subordinate Obligations, 

including the proposed Subordinate Obligations, as set forth in the Report of an 

Independent Accountant or Independent Consultant delivered to the WIFIA 

Lender. 

(vi) The City shall not incur any Additional Obligations that bear interest 

at a Variable Interest Rate if such incurrence would (A) cause the principal amount of all 

Outstanding Variable Interest Rate Obligations to exceed twenty-five percent (25%) of the 

principal amount of all Outstanding Obligations at such time or (B) violate any term set 

forth in the Debt Management Policy. 

(vii) Upon the incurrence of any Additional Obligations, the City shall 

provide to the WIFIA Lender a certificate signed by the City’s Authorized Representative 

(x) specifying the closing date with respect to such Additional Obligations and (y) 

confirming that such Additional Obligations are authorized pursuant to, and satisfy the 

applicable requirements under, this Section 18(a). 

(b) No Lien Extinguishment or Adverse Amendments.  The City shall not, and 

shall not permit any Person to, without the prior written consent of the WIFIA Lender, (i) 

extinguish or impair the Liens on the City Pledged Collateral granted pursuant to the WIFIA IPA, 

(ii) amend, modify, terminate, assign, replace or supplement, or permit  a waiver of any provision 

of, the WIFIA IPA, (iii) amend, modify, replace or supplement any Related Document to which 

the City is a party (other than the WIFIA IPA) or permit a waiver of any provision thereof in a 

manner that could adversely affect the WIFIA Lender or could reasonably be expected to result in 

a City Material Adverse Effect, or (iv) terminate or assign any Related Document to which the 

City is a party (other than (A) the WIFIA IPA and (B) Obligation Documents relating to 

Subordinate Obligations) in a manner that could adversely affect the WIFIA Lender or could 

reasonably be expected to have a City Material Adverse Effect.  The City shall not take or omit to 

take any action under any contract if the effect of such act or failure to act would in any manner 

impair or adversely affect the ability of the City to secure adequate Net Revenues to meet the 

requirements of the WIFIA IPA. 
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(c) No Prohibited Liens.  Except for Permitted Liens, the City shall not create, 

incur, assume or permit to exist any Lien on the System, the Project, the City Pledged Collateral, 

or the City’s respective rights therein. 

(d) Restricted Payments and Transfers.  The City shall not permit Revenues or 

any funds in any other fund or account held by or on behalf of the City with respect to the System 

to be paid or transferred or otherwise applied for purposes other than ownership, operation or 

maintenance of the System. 

(e) Against Sale or Other Disposition of Property. 

(i) The City shall not enter into any agreement or lease which impairs 

the operation of the System or any part thereof necessary to secure adequate Net Revenues 

to meet the requirements of the WIFIA IPA, or which would otherwise impair the rights of 

the Borrower under the WIFIA IPA or the operation of the System.  Any real or personal 

property which has become nonoperative or which is not needed for the efficient and proper 

operation of the System, or any material or equipment which has become worn out, may 

be sold if such sale will not impair the ability of the City to pay the WIFIA Installment 

Payments and if the proceeds of such sale are deposited in the Revenue Fund. 

(ii) Nothing herein shall restrict the ability of the City to sell any portion 

of the System if such portion is immediately repurchased by the City and if such 

arrangement cannot by its terms result in the purchaser of such portion of the System 

exercising any remedy which would deprive the City of or otherwise interfere with its right 

to own and operate such portion of the System. 

(f) City Fiscal Year.  The City shall not at any time adopt any fiscal year other 

than the City Fiscal Year, except with thirty (30) days’ prior written notice to the WIFIA Lender. 

(g) Against Competitive Facilities.  The City will not, to the extent permitted 

by law, acquire, construct, maintain or operate and will not, to the extent permitted by law and 

within the scope of its powers, permit any other public or private agency, corporation, district or 

political subdivision or any person whomsoever to acquire, construct, maintain or operate within 

the City any water system competitive with the System. 

(h) Hedging.  Other than Hedging Transactions, the City shall not enter into 

any swap or hedging transaction with respect to the Obligations, including inflation indexed swap 

transactions, “cap” or “collar” transactions, futures, or any other hedging transaction, without the 

prior written consent of the WIFIA Lender. 

Section 19. Reporting Requirements of the Borrower.  

(a) Annual Financial Statements.  The Borrower shall deliver to the WIFIA 

Lender, as soon as available, and within one hundred eighty (180) days after the end of each 

Borrower Fiscal Year (provided that the failure of the Borrower to furnish the documents required 

by this Section 19(a) within such one hundred eighty (180)-day period shall not constitute a Default 

or an Event of Default hereunder so long as the Borrower furnishes to the WIFIA Lender such 

documents within ninety (90) days after the end of such period, and provided further that the parties 
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agree that delivering the documents required by this Section 19(a) within such additional ninety 

(90) day period shall not, in and of itself, constitute a default under this Agreement, an event of 

acceleration under this Agreement, the WIFIA Loan, or the WIFIA Note, a termination event under 

this Agreement, the WIFIA Loan, or the WIFIA Note, a modification of terms with respect to this 

Agreement, the WIFIA Loan, or the WIFIA Note, or other similar event under this Agreement, the 

WIFIA Loan, or the WIFIA Note reflecting financial difficulties): 

(i) a copy of the audited Borrower Financial Statements as of the end 

of such Borrower Fiscal Year, (A) setting forth in each case in comparative form the figures 

for the previous fiscal year, (B) certified without qualification or exception, or qualification 

as to the scope of the audit, by an independent public accounting firm selected by the 

Borrower and (C) which shall be complete and correct in all material respects and shall be 

prepared in reasonable detail and in accordance with GAAP applied consistently 

throughout the periods reflected therein (except for changes approved or required by the 

independent public accountants certifying such statements and disclosed therein); and 

(ii) together with each delivery of such audited Borrower Financial 

Statements, a certificate signed by the Borrower’s Authorized Representative, stating 

whether or not, to the Borrower’s knowledge, during the annual period covered by such 

Borrower Financial Statements, there occurred any Default or Event of Default and, if any 

such Default or Event of Default shall have occurred during such period, the nature of such 

Default or Event of Default and the actions that the Borrower has taken or intends to take 

in respect thereof. 

(b) Notices. 

(i) The Borrower shall, within fifteen (15) days after it learns of the 

occurrence, give the WIFIA Lender notice of any of the following events or receipt of any 

of the following notices, as applicable, setting forth details of such event (provided that the 

Borrower shall not be obligated to provide such notice to the WIFIA Lender if notice of 

such event has already been provided to the WIFIA Lender by the City): 

(A) Defaults; Events of Default:  any Default or Event of 

Default; 

(B) Litigation:  (1) the filing of any litigation, suit or action, or 

the commencement of any proceeding, against the Borrower before any arbitrator, 

Governmental Authority, alternative dispute resolution body, or other neutral third-

party, or the receipt by the Borrower in writing of any threat of litigation, suit, 

action, or proceeding, or of any written claim against the Borrower that, in each 

case, could reasonably be expected to have a Borrower Material Adverse Effect, 

and any material changes in the status of such litigation, suit, action or claim, and 

(2) any judgments against the Borrower that could reasonably be expected to have 

a Borrower Material Adverse Effect, either individually or in the aggregate; 

(C) Amendments:  except as otherwise agreed by the WIFIA 

Lender in writing, copies of fully executed amendments, modifications, 
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replacements or supplements to any Related Document to which the Borrower is a 

party within ten (10) days following execution thereof; provided that such notice 

can be accomplished through the posting of the relevant documents on EMMA 

under the WIFIA CUSIP Number; 

(D) Related Document Defaults:  any material breach or default 

or event of default on the part of the Borrower or any other party under any Related 

Document to which the Borrower is a party; provided that such notice can be 

accomplished through the posting of the relevant documents on EMMA under the 

WIFIA CUSIP Number;  

(E) 2 C.F.R. § 180.350 Notices:  any notification required 

pursuant to 2 C.F.R. § 180.350, whether attributable to a failure by the Borrower to 

disclose information previously required to have been disclosed or due to the 

Borrower or any of the Borrower’s principals meeting any of the criteria set forth 

in 2 C.F.R. § 180.335; 

(F) Issuance of Indebtedness:  copies of any final issuing 

instrument (together with any continuing disclosure documents, ordinances, official 

statement, certifications or cash flow projections in connection therewith), prepared 

in connection with the incurrence of any indebtedness; provided that such notice 

can be accomplished through the posting of the relevant documents on EMMA 

under the WIFIA CUSIP Number; 

(G) Postings on EMMA:  the posting of any document of the 

Borrower on EMMA in accordance with the requirements of any continuing 

disclosure agreement or similar document relating to annual financial information 

and operating data and the reporting of significant events; provided that such notice 

can be accomplished through the posting of the relevant document on EMMA under 

the WIFIA CUSIP Number; 

(H) SAM/DUNS:  any change in the Borrower’s SAM 

registration status (including any exclusions, expiration or inactive registration) or 

DUNS Number (including any expiration or change in effectiveness); provided that 

such notice can be accomplished through the posting of the relevant document on 

EMMA under the WIFIA CUSIP Number; and 

(I) Other Adverse Events:  the occurrence of any other event or 

condition that could reasonably be expected to result in a Material Adverse Effect. 

(ii) Within thirty (30) calendar days after the Borrower learns of the 

occurrence of an event specified in clause (i) above (other than sub-clauses (C) 

(Amendments), (F) (Issuance of Indebtedness) or (G) (Postings on EMMA)), the 

Borrower’s Authorized Representative shall provide a statement to the WIFIA Lender 

setting forth the actions the Borrower proposes to take with respect thereto; provided that 

the Borrower shall not be required to provide such information if and to the extent such 

information has been provided by the City.  The Borrower shall also provide the WIFIA 
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Lender with any further information reasonably requested by the WIFIA Lender from time 

to time concerning the matters described in clause (i) above. 

(c) Requested Information.  The Borrower shall, at any time while the WIFIA 

Loan remains outstanding, promptly deliver to the WIFIA Lender such additional information 

regarding the business, financial, legal or organizational affairs of the Borrower or the Authority 

Revenues as the WIFIA Lender may from time to time reasonably request. 

Section 20. Reporting Requirements of the City. 

(a) Updated Financial Model. 

(i) The City shall provide to the WIFIA Lender not later than one 

hundred eighty (180) days after the beginning of each City Fiscal Year, an updated Base 

Case Financial Model reflecting the then-current and projected conditions. 

(ii) The Updated Financial Model shall demonstrate to the satisfaction 

of the WIFIA Lender that the City has developed and identified adequate revenues to 

implement a plan for operating, maintaining and repairing the Project over its useful life, 

and shall include: (A) the City’s capital improvement plan, major maintenance plan, 

projected rates and charges, projected debt outstanding and annual debt service, projected 

Revenues and projected Operations and Maintenance Costs; (B) evidence of compliance 

with the Rate Covenant for the most recent City Fiscal Year and the projected Rate 

Covenant coverages through the Final Maturity Date; (C) a written narrative identifying 

any material changes to the underlying assumptions from the previous Updated Financial 

Model; and (D) a certificate signed by the City’s Authorized Representative, certifying that 

(1) the Updated Financial Model, including the assumptions and supporting 

documentation, as of its date, is accurate and reasonable to the best of the City’s knowledge 

and belief, (2) the annual projected Net Revenues will be sufficient to meet the Loan 

Amortization Schedule and to satisfy the Rate Covenant through the Final Maturity Date, 

and (3) the City is in compliance with its obligations in respect of the Rate Covenant 

pursuant to Section 17(a) (Affirmative Covenants of the City – Rate Covenant). 

(iii) The delivery of the Updated Financial Model to the WIFIA Lender 

shall constitute a representation and warranty by the City that the Updated Financial Model 

reflects the City’s reasonable expectations, using assumptions that the City believes to be 

reasonable, of the System’s expected operations, including capital costs, capital spending 

schedule, rates and revenues or charges (if applicable), Revenues, Operations and 

Maintenance Costs, major maintenance costs, financing structure and other scheduling, 

cost and financing elements required to be included in the Base Case Financial Model.  The 

Updated Financial Model shall independently model the Project (as well as the System) 

addressing each of the foregoing as it may apply to the Project. 

(b) Annual Financial Statements.  The City shall deliver to the WIFIA Lender, 

as soon as available, and within one hundred eighty (180) days after the end of each City Fiscal 

Year (provided that the failure of the City to furnish the documents required by this Section 20(b) 

within such one hundred eighty (180)-day period shall not constitute a Default or an Event of 
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Default hereunder so long as the City furnishes to the WIFIA Lender such documents within ninety 

(90) days after the end of such period, and provided further that the parties agree that delivering 

the documents required by this Section 20(b) within such additional ninety (90) day period shall 

not, in and of itself, constitute a default under this Agreement, an event of acceleration under this 

Agreement, the WIFIA Loan, or the WIFIA Note, a termination event under this Agreement, the 

WIFIA Loan, or the WIFIA Note, a modification of terms with respect to this Agreement, the 

WIFIA Loan, or the WIFIA Note, or other similar event under this Agreement, the WIFIA Loan, 

or the WIFIA Note reflecting financial difficulties): 

(i) a copy of the audited City Financial Statements as of the end of such 

City Fiscal Year, (A) setting forth in each case in comparative form the figures for the 

previous fiscal year, (B) certified without qualification or exception, or qualification as to 

the scope of the audit, by an independent public accounting firm selected by the City and 

(C) which shall be complete and correct in all material respects and shall be prepared in 

reasonable detail and in accordance with GAAP applied consistently throughout the 

periods reflected therein (except for changes approved or required by the independent 

public accountants certifying such statements and disclosed therein); and 

(ii) together with each delivery of such audited City Financial 

Statements, a certificate signed by the City’s Authorized Representative, stating whether 

or not, to the City’s knowledge, during the annual period covered by such City Financial 

Statements, there occurred any Default or Event of Default and, if any such Default or 

Event of Default shall have occurred during such period, the nature of such Default or 

Event of Default and the actions that the City has taken or intends to take in respect thereof. 

(c) Construction Reporting.   

(i) The WIFIA Lender shall have the right in its sole discretion to 

monitor (or direct its agents to monitor) the development of the Project, including 

environmental compliance, design, and construction of the Project.  The City shall be 

responsible for administering construction oversight of the Project in accordance with 

applicable federal, state and local governmental requirements.  The City agrees to 

cooperate in good faith with the WIFIA Lender in the conduct of such monitoring by 

promptly providing the WIFIA Lender with such Construction Contracts (together with 

any related contracts, side letters or other understandings) and such reports, documentation 

or other information as shall be requested by the WIFIA Lender or its agents, including 

any independent engineer reports, documentation or information.  During the period 

beginning from the first quarter following bid advertisement of the first Construction 

Contract for the Project, through and until Substantial Completion of the Project, the City 

shall furnish to the WIFIA Lender, on a quarterly basis, a report on the status of the Project, 

substantially in the form of Exhibit J (Form of Quarterly Report).  The report shall be 

executed by the City’s Authorized Representative and, for any quarter, shall be delivered 

to the WIFIA Lender within thirty (30) days of the following quarter (or if such day is not 

a Business Day, on the next following Business Day).  If the then-current projection for 

the Substantial Completion Date is a date later than the Projected Substantial Completion 

Date, the City shall provide in such report a description in reasonable detail to the 

reasonable satisfaction of the WIFIA Lender of the reasons for such projected delay, an 

Attachment "A" 

Page 145 of 206

Resolution No. 2024-16 

Exhibit "A" 

Page 152 of 214

417

Item8.



estimate of the impact of such delay on the capital and operating costs of the System (if 

any), and a certification of the City’s Authorized Representative that the new date could 

not reasonably be expected to result in a Material Adverse Effect. 

(ii) The City shall deliver to the WIFIA Lender, prior to bid 

advertisement for the Project (including each sub-project or component, if applicable), a 

copy of the final specifications relating to the development and construction of the Project 

(or such sub-project or component, as the case may be), demonstrating compliance with all 

applicable federal requirements, and including a summary of the scope of work thereunder. 

(d) Public Benefits Report.  The City shall deliver to the WIFIA Lender a 

report, in the form of Exhibit K (Form of Public Benefits Report) (the “Public Benefits Report”), 

(i) prior to the Effective Date, (ii) within ninety (90) days following the Substantial Completion 

Date and (iii) within ninety (90) days following the fifth (5th) anniversary of the Substantial 

Completion Date.  The City agrees that information described under this Section 20(d) may be 

made publicly available by the WIFIA Lender at its discretion. 

(e) Operations and Maintenance.  The WIFIA Lender shall have the right, in its 

sole discretion, to monitor (or direct its agents to monitor) the Project’s operations and, as the 

WIFIA Lender may request from time to time, to receive reporting on the operation and 

management of the Project, and copies of any contracts relating to the operation and maintenance 

of the Project.  The City agrees to cooperate in good faith with the WIFIA Lender in the conduct 

of such monitoring by promptly providing the WIFIA Lender with such reports, documentation, 

or other information requested by the WIFIA Lender.  The WIFIA Lender has the right, in its sole 

discretion, to retain such consultants or advisors, to carry out the provisions of this Section 20(e).  

On or prior to the Substantial Completion Date, the City shall deliver to the WIFIA Lender an 

operations and maintenance manual with respect to the Project, in form and substance reasonably 

acceptable to the WIFIA Lender. 

(f) Notices. 

(i) The City shall, within fifteen (15) days after it learns of the 

occurrence, give the WIFIA Lender notice of any of the following events or receipt of any 

of the following notices, as applicable, setting forth details of such event (provided that the 

City shall not be obligated to provide such notice to the WIFIA Lender if notice of such 

event has already been provided to the WIFIA Lender by the Borrower): 

(A) Substantial Completion:  the occurrence of Substantial 

Completion, such notice to be provided in the form set forth in Exhibit I (Form of 

Certificate of Substantial Completion); 

(B) Defaults; Events of Default:  any Default or Event of 

Default; 

(C) Litigation:  (1) the filing of any litigation, suit or action, or 

the commencement of any proceeding, against the City before any arbitrator, 

Governmental Authority, alternative dispute resolution body, or other neutral third-

party, or the receipt by the City in writing of any threat of litigation, suit, action, or 
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proceeding, or of any written claim against the City that, in each case, could 

reasonably be expected to have a City Material Adverse Effect, and any material 

changes in the status of such litigation, suit, action or claim, and (2) any judgments 

against the City that could reasonably be expected to have a City Material Adverse 

Effect, either individually or in the aggregate; 

(D) Delayed Governmental Approvals:  any failure to receive or 

delay in receiving any Governmental Approval or making any required filing, 

notice, recordation or other demonstration to or with a Governmental Authority, in 

each case to the extent such failure or delay will or could reasonably be expected 

to result in a delay to any major milestone date (including the Projected Substantial 

Completion Date) set forth in the Construction Schedule, together with a written 

explanation of the reasons for such failure or delay and the City’s plans to remedy 

or mitigate the effects of such failure or delay; 

(E) Environmental Notices:  any material notice of violation or 

material change in finding under any Environmental Law related to the Project or 

any material changes to the NEPA Determination; 

(F) Amendments:  except as otherwise agreed by the WIFIA 

Lender in writing, copies of fully executed amendments, modifications, 

replacements or supplements to any Related Document to which the City is a party 

within ten (10) days following execution thereof; provided that such notice can be 

accomplished through the posting of the relevant documents on EMMA under the 

WIFIA CUSIP Number; 

(G) Related Document Defaults:  any material breach or default 

or event of default on the part of the City or any other party under any Related 

Document to which the City is a party; provided that such notice can be 

accomplished through the posting of the relevant documents on EMMA under the 

WIFIA CUSIP Number; 

(H) Uncontrollable Force:  the occurrence of any Uncontrollable 

Force that could reasonably be expected to materially and adversely affect the 

Project; 

(I) Ratings Changes:  any change in the rating assigned to the 

WIFIA Loan or any other Obligations by any Nationally Recognized Rating 

Agency that has provided a public rating on the WIFIA Loan or such Obligations, 

and any notices, reports or other written materials (other than those that are 

ministerial in nature) received from any such rating agencies; provided that such 

notice can be accomplished through the posting of the relevant documents on 

EMMA under the WIFIA CUSIP Number; 

(J) 2 C.F.R. § 180.350 Notices:  any notification required 

pursuant to 2 C.F.R. § 180.350, whether attributable to a failure by the City to 

disclose information previously required to have been disclosed or due to the City 
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or any of the City’s principals meeting any of the criteria set forth in 2 C.F.R. § 

180.335; 

(K) Postings on EMMA:  the posting of any document of the 

City on EMMA in accordance with the requirements of any continuing disclosure 

agreement or similar document relating to annual financial information and 

operating data and the reporting of significant events; provided that such notice can 

be accomplished through the posting of the relevant document on EMMA under 

the WIFIA CUSIP Number; 

(L) SAM/DUNS:  any change in the City’s SAM registration 

status (including any exclusions, expiration or inactive registration) or DUNS 

Number (including any expiration or change in effectiveness); provided that such 

notice can be accomplished through the posting of the relevant document on 

EMMA under the WIFIA CUSIP Number; 

(M) Issuance of Obligations:  copies of any final issuing 

instrument (together with any continuing disclosure documents, ordinances, official 

statement, certifications or cash flow projections in connection therewith), prepared 

in connection with the incurrence of any Additional Obligations (including any 

Variable Interest Rate Obligations); provided that such notice can be accomplished 

through the posting of the relevant documents on EMMA under the WIFIA CUSIP 

Number; 

(N) Amendment to Debt Management Policy:  any material 

amendment or modification to the Debt Management Policy, along with a copy of 

such amendment or modification; and 

(O) Other Adverse Events:  the occurrence of any other event or 

condition, including any notice of breach from a contract counterparty or any holder 

of any Obligations, that could reasonably be expected to result in a Material 

Adverse Effect or have a material and adverse effect on the Project. 

(ii) Within thirty (30) calendar days after the City learns of the 

occurrence of an event specified in clause (i) above (other than sub-clauses (A) (Substantial 

Completion), (F) (Amendments), (I) (Ratings Changes) (in the case of a ratings upgrade), 

(K) (Postings on EMMA), (M) (Issuance of Obligations) or (N) (Amendment to Debt 

Management Policy)), the City’s Authorized Representative shall provide a statement to 

the WIFIA Lender setting forth the actions the City proposes to take with respect thereto.  

The City shall also provide the WIFIA Lender with any further information reasonably 

requested by the WIFIA Lender from time to time concerning the matters described in 

clause (i) above. 

(g) Requested Information.  The City shall, at any time while the WIFIA Loan 

remains outstanding, promptly deliver to the WIFIA Lender such additional information regarding 

the business, financial, legal or organizational affairs of the City or regarding the System 
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(including the Project), the WIFIA Debt Service Account or the Revenues as the WIFIA Lender 

may from time to time reasonably request. 

ARTICLE VI 

EVENTS OF DEFAULT 

Section 21. Events of Default and Remedies. 

(a) A “Borrower Event of Default” shall exist under this Agreement if any of 

the following occurs: 

(i) Borrower Payment Default.  The Borrower shall fail to (A) pay 

when due any part of the principal amount of or interest on the WIFIA Loan (including 

WIFIA Debt Service required to have been paid pursuant to the provisions of Section 8 

(Payment of Principal and Interest)) or (B) make any mandatory prepayment required 

pursuant to the provisions of Section 9 (Prepayment), in each case when and as the 

payment thereof shall be required under this Agreement or the WIFIA Note or on the Final 

Maturity Date (each such failure, a “Borrower Payment Default”). 

(ii) Borrower Covenant Default.  The Borrower shall fail to observe or 

perform any covenant, agreement or obligation of the Borrower under this Agreement, the 

WIFIA Note or any other WIFIA Loan Document to which the Borrower is a party (other 

than in the case of any Borrower Payment Default), and such failure shall not be cured 

within thirty (30) days after the earlier to occur of (A) receipt by the Borrower from the 

WIFIA Lender of written notice thereof or (B) the Borrower’s knowledge of such failure; 

provided that if such failure is capable of cure but cannot reasonably be cured within such 

thirty (30) day cure period, then no Borrower Event of Default shall be deemed to have 

occurred or be continuing under this Section 21(a)(ii), and such thirty (30) day cure period 

shall be extended by up to one hundred fifty (150) additional days, if and so long as (x) 

within such thirty (30) day cure period the Borrower shall commence actions reasonably 

designed to cure such failure and shall diligently pursue such actions until such failure is 

cured and (y) such failure is cured within one hundred eighty (180) days of the date 

specified in either (A) or (B) above, as applicable. 

(iii) Borrower Misrepresentation Default.  Any of the representations, 

warranties or certifications of the Borrower made in or delivered pursuant to any WIFIA 

Loan Document to which the Borrower is a party (or in any certificates delivered by the 

Borrower in connection with any WIFIA Loan Document to which the Borrower is a party) 

shall prove to have been false or misleading in any material respect when made or deemed 

made (or any representation and warranty or certification that is subject to a materiality 

qualifier shall prove to have been false or misleading in any respect); provided that no 

Borrower Event of Default shall be deemed to have occurred under this Section 21(a)(iii) if 

and so long as (A) such misrepresentation is not intentional, (B) such misrepresentation is 

not a misrepresentation in respect of Section 12(h) (Representations and Warranties of the 

Borrower – No Debarment), or Section 12(j) (Representations and Warranties of the 

Borrower – Compliance with Laws), (C) in the reasonable determination of the WIFIA 

Lender, such misrepresentation has not had, and would not reasonably be expected to result 
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in, a Borrower Material Adverse Effect, (D) in the reasonable determination of the WIFIA 

Lender, the underlying issue giving rise to the misrepresentation is capable of being cured 

and (E) the underlying issue giving rise to the misrepresentation is cured by the Borrower 

within thirty (30) days after the date on which the Borrower first became aware (or 

reasonably should have become aware) of such misrepresentation. 

(iv) Borrower Material Adverse Judgment.  Any final, non-appealable 

judgment related to the Authority Revenues shall be entered against the Borrower which 

has a Material Adverse Effect. 

(v) Occurrence of Borrower Bankruptcy Related Event.  A Bankruptcy 

Related Event shall occur with respect to the Borrower. 

(vi) Invalidity of WIFIA Loan Documents.  (A) Any WIFIA Loan 

Document to which the Borrower is a party ceases to be in full force and effect (other than 

as a result of the termination thereof in accordance with its terms) or becomes void, 

voidable, illegal or unenforceable, or the Borrower contests in any manner the validity or 

enforceability of any WIFIA Loan Document to which it is a party or denies it has any 

further liability under any WIFIA Loan Document to which it is a party, or purports to 

revoke, terminate or rescind any WIFIA Loan Document to which it is a party; (B) this 

Agreement ceases to grant a valid and binding security interest on any material portion of 

the Authority Revenues, other than as a result of actions or a failure to act by, and within 

the control of, the WIFIA Lender; or (C) any event occurs that results in the material 

impairment in the priority of (1) the Borrower’s security interest in the City Pledged 

Collateral or in the value of the City Pledged Collateral or (2) the WIFIA Lender’s security 

interest in the Borrower Assigned Rights or in the value of the Borrower Assigned Rights 

or the pledge and assignment to the WIFIA Lender of the Borrower’s rights thereto. 

(b) An “City Event of Default” shall exist under this Agreement if any of the 

following occurs: 

(i) City Payment Default.  (A) The City shall fail to pay when due any 

part of any WIFIA Installment Payment required to have been paid pursuant to the 

provisions of the WIFIA IPA or (B) the City, as agent of the Borrower pursuant to the 

WIFIA IPA, shall fail to make any mandatory prepayment required pursuant to the 

provisions of Section 9 (Prepayment) (each such failure, an “City Payment Default”). 

(ii) City Covenant Default.  The City shall fail to observe or perform 

any covenant, agreement or obligation of the City under this Agreement, the WIFIA IPA 

or any other WIFIA Loan Document to which the City is a party (other than in the case of 

any City Payment Default or any Development Default), and such failure shall not be cured 

within thirty (30) days after the earlier to occur of (A) receipt by the City from the WIFIA 

Lender of written notice thereof or (B) the City’s knowledge of such failure; provided that 

if such failure is capable of cure but cannot reasonably be cured within such thirty (30) day 

cure period, then no Event of Default shall be deemed to have occurred or be continuing 

under this Section 21(b)(ii), and such thirty (30) day cure period shall be extended by up 

to one hundred fifty (150) additional days, if and so long as (x) within such thirty (30) day 
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cure period the City shall commence actions reasonably designed to cure such failure and 

shall diligently pursue such actions until such failure is cured and (y) such failure is cured 

within one hundred eighty (180) days of the date specified in either (A) or (B) above, as 

applicable. 

(iii) City Misrepresentation Default.  Any of the representations, 

warranties or certifications of the City made in or delivered pursuant to any WIFIA Loan 

Document to which the City is a party (or in any certificates delivered by the City in 

connection with any WIFIA Loan Document to which the City is a party) shall prove to 

have been false or misleading in any material respect when made or deemed made (or any 

representation and warranty or certification that is subject to a materiality qualifier shall 

prove to have been false or misleading in any respect); provided that no City Event of 

Default shall be deemed to have occurred under this Section 21(b)(iii) if and so long as (A) 

such misrepresentation is not intentional, (B) such misrepresentation is not a 

misrepresentation in respect of Section 13(h) (Representations and Warranties of the City 

– No Debarment), or Section 13(j) (Representations and Warranties of the City – 

Compliance with Laws), (C) in the reasonable determination of the WIFIA Lender, such 

misrepresentation has not had, and would not reasonably be expected to result in, a City 

Material Adverse Effect, (D) in the reasonable determination of the WIFIA Lender, the 

underlying issue giving rise to the misrepresentation is capable of being cured and (E) the 

underlying issue giving rise to the misrepresentation is cured by the City within thirty (30) 

days after the date on which the City first became aware (or reasonably should have become 

aware) of such misrepresentation. 

(iv) Acceleration of Obligations.  Any acceleration shall occur of the 

maturity of any Obligation, or any such Obligation shall not be paid by the City in full upon 

the final maturity thereof. 

(v) Cross Default with Obligation Documents.  Any default shall occur 

in respect of the performance of any covenant, agreement or obligation of the City under 

any Obligation Document relating to any Parity Obligation (other than the WIFIA Loan 

Documents), and such default shall be continuing after the giving of any applicable notice 

and the expiration of any applicable grace period specified in such Obligation Document 

relating to any Parity Obligation with respect to such default, and the City shall have failed 

to cure such default or to obtain an effective written waiver thereof in accordance with the 

terms thereof. 

(vi) City Material Adverse Judgment.  Any final, non-appealable 

judgment related to the Revenues, the System or the Project shall be entered against the 

City which has a Material Adverse Effect. 

(vii) Occurrence of City Bankruptcy Related Event.  A Bankruptcy 

Related Event shall occur with respect to the City. 

(viii) Invalidity of WIFIA Loan Documents.  (A) Any WIFIA Loan 

Document to which the City is a party ceases to be in full force and effect (other than as a 

result of the termination thereof in accordance with its terms) or becomes void, voidable, 
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illegal or unenforceable, or the City contests in any manner the validity or enforceability 

of any WIFIA Loan Document to which it is a party or denies it has any further liability 

under any WIFIA Loan Document to which it is a party, or purports to revoke, terminate 

or rescind any WIFIA Loan Document to which it is a party; or (B) the WIFIA IPA ceases 

(other than as expressly permitted thereunder) to be effective or to grant a valid and binding 

security interest on any material portion of the City Pledged Collateral, and with the priority 

purported to be created thereby. 

(ix) Development Default.  A Development Default shall occur. 

(c) Upon (i) the occurrence of any Bankruptcy Related Event (other than any 

Bankruptcy Related Event under clause (b)(iii) of the definition thereof) or (ii) the acceleration of 

any amounts under the WIFIA IPA, all obligations of the WIFIA Lender hereunder with respect 

to the disbursement of any undisbursed amounts of the WIFIA Loan shall automatically be deemed 

terminated, and the Outstanding WIFIA Loan Balance, together with all interest accrued thereon 

and all fees, costs, expenses, indemnities and other amounts payable under this Agreement, the 

WIFIA Note or the other WIFIA Loan Documents, shall automatically become immediately due 

and payable, without presentment, demand, notice, declaration, protest or other requirements of 

any kind, all of which are hereby expressly waived. 

(d) Upon the occurrence of any Event of Default, the WIFIA Lender, by written 

notice to the Borrower and the City, may exercise any or all of the following remedies: 

(i) the WIFIA Lender may suspend or terminate all of its obligations 

hereunder with respect to the disbursement of any undisbursed amounts of the WIFIA 

Loan; 

(ii) the WIFIA Lender may apply the Default Rate provisions of 

Section 6 (Interest Rate);  

(iii) the WIFIA Lender may suspend or debar the Borrower or the City 

(or both) from further participation in any Government program administered by the 

WIFIA Lender and notify other departments and agencies of such default; 

(iv) the WIFIA Lender shall be entitled and empowered to institute any 

actions or proceedings at law or in equity against the Borrower for the collection of any 

sums due from the Borrower and unpaid hereunder or under the WIFIA Note or the other 

WIFIA Loan Documents, and may prosecute any such judgment or final decree against the 

Borrower and collect in the manner provided by law out of the property of the Borrower 

the moneys adjudged or decreed to be payable, and the WIFIA Lender shall have all of the 

rights and remedies of a creditor and may take such other actions at law or in equity as may 

appear necessary or desirable to collect all amounts payable by the Borrower under this 

Agreement, the WIFIA Note or the other WIFIA Loan Documents then due and thereafter 

to become due, or to enforce performance and observance of any obligation, agreement or 

covenant of the Borrower under this Agreement, the WIFIA Note or the other WIFIA Loan 

Documents, including directing the Borrower to exercise any rights or remedies under the 
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WIFIA IPA pursuant to Article VIII (Events of Default and Remedies of the Authority) 

thereto; 

(v) the WIFIA Lender shall be entitled and empowered to institute any 

actions or proceedings at law or in equity against the City for the collection of any sums 

due from the City and unpaid hereunder or under the WIFIA IPA, and may prosecute any 

such judgment or final decree against the City and collect in the manner provided by law 

out of the property of the City the moneys adjudged or decreed to be payable, and the 

WIFIA Lender shall have all of the rights and remedies of a creditor and may take such 

other actions at law or in equity as may appear necessary or desirable to collect all amounts 

payable by the City under this Agreement or the WIFIA IPA then due and thereafter to 

become due, or to enforce performance and observance of any obligation, agreement or 

covenant of the City under this Agreement or the WIFIA IPA; and 

(vi) the WIFIA Lender may declare the unpaid principal amount of the 

WIFIA Note to be, and the same shall thereupon forthwith become, immediately due and 

payable, together with the interest accrued thereon and all fees, costs, expenses, 

indemnities and other amounts payable under this Agreement, the WIFIA Note and the 

other WIFIA Loan Documents, all without presentment, demand, notice, protest or other 

requirements of any kind, all of which are hereby expressly waived. 

(e) Notwithstanding anything to the contrary set forth in any WIFIA Loan 

Document, the Borrower shall not have the right to (i) accelerate the WIFIA Installment Payments 

or (ii) exercise any other rights or remedies under the WIFIA IPA following the occurrence of an 

“Event of Default” under and as defined in the WIFIA IPA without the prior written direction of 

the WIFIA Lender. 

(f) No action taken pursuant to this Section 21 shall relieve either the Borrower 

or the City from its obligations pursuant to this Agreement, the WIFIA Note or the other WIFIA 

Loan Documents, all of which shall survive any such action. 

ARTICLE VII 

MISCELLANEOUS 

Section 22. Disclaimer of Warranty.  The WIFIA Lender makes no warranty or 

representation, either express or implied, as to the value, design, condition, merchantability or 

fitness for a particular purpose or fitness for use of the Project or any portion thereof or any other 

warranty with respect thereto.  In no event shall the WIFIA Lender be liable for any incidental, 

indirect, special or consequential damages incidental to or arising out of this Agreement or the 

System (including the Project) or the existence, furnishing, functioning or use of the Project or any 

item or products or services provided for in this Agreement. 

Section 23. No Personal Recourse.  No official, employee or agent of the WIFIA Lender 

or either the Borrower or the City or any Person executing this Agreement or any of the other 

WIFIA Loan Documents shall be personally liable on this Agreement or such other WIFIA Loan 

Documents by reason of the issuance, delivery or execution hereof or thereof. 
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Section 24. No Third Party Rights.  The parties hereby agree that this Agreement creates 

no third party rights against the Borrower, the City, the Government, or the WIFIA Lender, solely 

by virtue of the WIFIA Loan, and the Borrower and the City each agree to indemnify on a joint 

and several basis and hold the WIFIA Lender, the Servicer (if any), the Administrator, and the 

Government harmless, to the extent permitted by law and in accordance with Section 37 

(Indemnification), from any lawsuit or claim arising in law or equity solely by reason of the WIFIA 

Loan, and that no third party creditor of either the Borrower or the City shall have any right against 

the WIFIA Lender with respect to the WIFIA Loan made pursuant to this Agreement. 

Section 25. Borrower’s Authorized Representative.  The Borrower shall at all times 

have appointed a Borrower’s Authorized Representative by designating such Person or Persons 

from time to time to act on the Borrower’s behalf pursuant to a written certificate furnished to the 

WIFIA Lender and the Servicer, if any, containing the specimen signature or signatures of such 

Person or Persons and signed by the Borrower. 

Section 26. City’s Authorized Representative.  The City shall at all times have 

appointed a City’s Authorized Representative by designating such Person or Persons from time to 

time to act on the City’s behalf pursuant to a written certificate furnished to the WIFIA Lender and 

the Servicer, if any, containing the specimen signature or signatures of such Person or Persons and 

signed by the City. 

Section 27. WIFIA Lender’s Authorized Representative.  The WIFIA Lender hereby 

appoints the Director of the WIFIA Program, whose notice details are set forth below in Section 36 

(Notices), to serve as the WIFIA Lender’s Authorized Representative under this Agreement until 

such time as a successor or successors shall have been appointed.  Thereafter, the successor in 

office shall serve as the WIFIA Lender’s Authorized Representative.  The WIFIA Lender shall 

provide notice to the Borrower and the City within a reasonable time period following the 

succession. 

Section 28. Servicer.  The WIFIA Lender may from time to time designate another 

entity or entities to perform, or assist the WIFIA Lender in performing, the duties of the Servicer 

or specified duties of the WIFIA Lender under this Agreement and the WIFIA Note.  The WIFIA 

Lender shall give the Borrower and the City written notice of the appointment of any successor or 

additional Servicer and shall enumerate the duties or any change in duties to be performed by any 

Servicer.  Any references in this Agreement to the WIFIA Lender shall be deemed to be a reference 

to the Servicer with respect to any duties which the WIFIA Lender shall have delegated to such 

Servicer.  The WIFIA Lender may at any time assume the duties of any Servicer under this 

Agreement and the WIFIA Note.  The Borrower and the City shall cooperate and respond to any 

reasonable request of the Servicer for information, documentation or other items reasonably 

necessary for the performance by the Servicer of its duties hereunder. 

Section 29. Amendments and Waivers.  No amendment, modification, termination, or 

waiver of any provision of this Agreement or the WIFIA Note shall in any event be effective 

without the prior written consent of each of the parties hereto. 
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Section 30. Governing Law.  This Agreement shall be governed by the federal laws of 

the United States of America if and to the extent such federal laws are applicable and the internal 

laws of the State, if and to the extent such federal laws are not applicable. 

Section 31. Severability.  In case any provision in or obligation under this Agreement 

shall be invalid, illegal, or unenforceable in any jurisdiction, the validity, legality and 

enforceability of the remaining provisions or obligations, or of such provision or obligation in any 

other jurisdiction, shall not in any way be affected or impaired thereby. 

Section 32. Successors and Assigns.  This Agreement shall be binding upon the parties 

hereto and their respective permitted successors and assigns and shall inure to the benefit of the 

parties hereto and their permitted successors and assigns.  Neither the rights nor obligations of the 

Borrower hereunder or under the WIFIA Note nor any interest herein or therein may be assigned 

or delegated by the Borrower without the prior written consent of the WIFIA Lender.  Neither the 

rights nor obligations of the City hereunder nor any interest herein may be assigned or delegated 

by the City without the prior written consent of the WIFIA Lender. 

Section 33. Remedies Not Exclusive.  No remedy conferred herein or in the WIFIA 

Note or reserved to the WIFIA Lender is intended to be exclusive of any other available remedy 

or remedies, but each and every such remedy shall be cumulative and shall be in addition to every 

other remedy given hereunder or under the WIFIA Note or now or hereafter existing at law or in 

equity or by statute. 

Section 34. Delay or Omission Not Waiver.  No delay or omission of the WIFIA Lender 

to exercise any right or remedy provided hereunder or under the WIFIA Note upon a default of 

either the Borrower or the City (except a delay or omission pursuant to a written waiver) shall 

impair any such right or remedy or constitute a waiver of any such default or acquiescence therein.  

Every right and remedy given by this Agreement or the WIFIA Note or by law to the WIFIA 

Lender may be exercised from time to time, and as often as may be deemed expedient by the 

WIFIA Lender. 

Section 35. Counterparts.  This Agreement and any amendments, waivers, consents or 

supplements hereto or in connection herewith may be executed in any number of counterparts and 

by the different parties hereto in separate counterparts, each of which when so executed and 

delivered shall be deemed an original, but all such counterparts together shall constitute one and 

the same instrument; signature pages may be detached from multiple separate counterparts and 

attached to a single counterpart so that all signature pages are physically attached to the same 

document.  Electronic delivery of an executed counterpart of a signature page of this Agreement 

or of any document or instrument delivered in connection herewith in accordance with Section 36 

(Notices) shall be effective as delivery of an original executed counterpart of this Agreement or 

such other document or instrument, as applicable. 

Section 36. Notices.  Notices hereunder shall be (a) in writing, (b) effective as provided 

below and (c) given by (i) nationally recognized courier service, (ii) hand delivery, or (iii) email, 

in each case to: 

If to WIFIA Lender: Environmental Protection Agency 
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WJC-W 6201A 

1200 Pennsylvania Avenue NW 

Washington, D.C. 20460 

Attention:  WIFIA Director 

Email:  WIFIA_Portfolio@epa.gov 

 

If to Borrower:6 Escondido Joint Powers Financing Authority 

201 North Broadway 

Escondido, California 92025 

Attention:  [●] 

Email:  [●] 

 

If to City: 

 

City of Escondido 

201 North Broadway 

Escondido, California 92025 

Attention:  [●]  

Email:  [●] 

 

Unless otherwise instructed by the WIFIA Lender’s Authorized Representative, all notices to the 

WIFIA Lender should be made by email to the email address noted above for the WIFIA Lender.  

Notices required to be provided herein shall be provided to such different addresses or to such 

further parties as may be designated from time to time by the Borrower’s Authorized 

Representative, with respect to notices to the Borrower, or by the City’s Authorized 

Representative, with respect to notices to the City, or by the WIFIA Lender’s Authorized 

Representative, with respect to notices to the WIFIA Lender or the Servicer.  Each such notice, 

request or communication shall be effective (x) if delivered by hand or by nationally recognized 

courier service, when delivered at the address specified in this Section 36 (or in accordance with 

the latest unrevoked written direction from the receiving party) and (y) if given by email, when 

such email is delivered to the address specified in this Section 36 (or in accordance with the latest 

unrevoked written direction from the receiving party); provided that notices received on a day that 

is not a Business Day or after 5:00 p.m. Eastern Time on a Business Day will be deemed to be 

effective on the next Business Day.  Notwithstanding the foregoing, nothing in this Section 36 

obligates the City to pay principal of or interest on the WIFIA Loan or the WIFIA Note. 

Section 37. Indemnification.  The Borrower and the City shall, to the extent permitted 

by law, indemnify on a joint and several basis the WIFIA Lender and any official, employee, agent, 

advisor or representative of the WIFIA Lender (each such Person being herein referred to as an 

“Indemnitee”) against, and hold each Indemnitee harmless from, any and all losses, claims, 

damages, liabilities, fines, penalties, costs and expenses (including the fees, charges and 

disbursements of any counsel for any Indemnitee and the costs of environmental remediation), 

whether known, unknown, contingent or otherwise, incurred by or asserted against any Indemnitee 

arising out of, in connection with, or as a result of (a) the execution, delivery and performance of 

this Agreement or any of the other Related Documents, (b) the WIFIA Loan or the use of the 

proceeds thereof, or (c) the violation of any law, rule, regulation, order, decree, judgment or 

administrative decision relating to the environment, the preservation or reclamation of natural 

6  Note to City:  Please provide remaining notice information for the Borrower and the City. 
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resources, the management, release or threatened release of any hazardous material or to health 

and safety matters; in each case arising out of or in direct relation to the Project; provided that such 

indemnity shall not, as to any Indemnitee, be available to the extent that such losses, claims, 

damages, liabilities, fines, penalties, costs or related expenses are determined by a court of 

competent jurisdiction by final and nonappealable judgment to have resulted from the gross 

negligence or willful misconduct of such Indemnitee.  In case any action or proceeding is brought 

against an Indemnitee by reason of any claim with respect to which such Indemnitee is entitled to 

indemnification hereunder, the Borrower and the City shall each be entitled, at its expense, to 

participate in the defense thereof; provided that such Indemnitee has the right to retain its own 

counsel, at the expense of the Borrower or the City, as applicable, and such participation by the 

Borrower and/or the City in the defense thereof shall not release the Borrower or the City of any 

liability that it may have to such Indemnitee.  Any Indemnitee against whom any indemnity claim 

contemplated in this Section 37 is made shall be entitled, after consultation with the Borrower and 

the City and upon consultation with legal counsel wherein such Indemnitee is advised that such 

indemnity claim is meritorious, to compromise or settle any such indemnity claim.  Any such 

compromise or settlement shall be binding upon the Borrower and the City for purposes of this 

Section 37.  Nothing herein shall be construed as a waiver of any legal immunity that may be 

available to any Indemnitee.  To the extent permitted by applicable law, none of the Borrower, the 

City, or the WIFIA Lender shall assert, and the Borrower, the City, and the WIFIA Lender each 

hereby waives, any claim against any Indemnitee, the Borrower, or the City, respectively, on any 

theory of liability, for special, indirect, consequential or punitive damages (as opposed to direct or 

actual damages) arising out of, in connection with, or as a result of, this Agreement, any of the 

other Related Documents, the other transactions contemplated hereby and thereby, the WIFIA 

Loan or the use of the proceeds thereof, provided that nothing in this sentence shall limit the 

Borrower’s or the City’s indemnity obligations to the extent such damages are included in any 

third party claim in connection with which an Indemnitee is entitled to indemnification hereunder.  

All amounts due to any Indemnitee under this Section 37 shall be payable promptly upon demand 

therefor.  The obligations of the Borrower and the City under this Section 37 shall survive the 

payment or prepayment in full of the WIFIA Note pursuant to Section 8 (Payment of Principal 

and Interest) or Section 9 (Prepayment), the enforcement of any provision of this Agreement or 

the other Related Documents, any amendments, waivers (other than amendments or waivers in 

writing with respect to this Section 37) or consents in respect hereof or thereof, any Event of 

Default, and any workout, restructuring or similar arrangement of the obligations of the Borrower 

or the City hereunder or thereunder. 

Section 38. Sale of WIFIA Loan.  The WIFIA Lender shall not sell the WIFIA Loan at 

any time prior to the Substantial Completion Date.  After such date, the WIFIA Lender may sell 

the WIFIA Loan to another entity or reoffer the WIFIA Loan into the capital markets only in 

accordance with the provisions of this Section 38.  Such sale or reoffering shall be on such terms 

as the WIFIA Lender shall deem advisable.  However, in making such sale or reoffering the WIFIA 

Lender shall not change the terms and conditions of the WIFIA Loan without the prior written 

consent of the Borrower and the City in accordance with Section 29 (Amendments and Waivers).  

The WIFIA Lender shall provide, at least sixty (60) days prior to any sale or reoffering of the 

WIFIA Loan, written notice to the Borrower and the City of the WIFIA Lender’s intention to 

consummate such a sale or reoffering; provided that no such notice shall be required during the 

continuation of any Event of Default.  The provision of any notice pursuant to this Section 38 shall 

neither (x) obligate the WIFIA Lender to sell nor (y) provide either of the Borrower or the City 

Attachment "A" 

Page 157 of 206

Resolution No. 2024-16 

Exhibit "A" 

Page 164 of 214

429

Item8.



with any rights or remedies in the event the WIFIA Lender, for any reason, does not sell the WIFIA 

Loan.  Neither the Borrower nor the City shall have any obligation to provide any disclosure, 

representation, warranty, estoppel, certificate, consent, agreement, approval, or other assistance to 

the WIFIA Lender or any proposed purchaser or assignee of the WIFIA Loan in connection with 

any proposed sale or assignment of the WIFIA Loan. 

Section 39. Effectiveness.  This Agreement shall be effective on the Effective Date. 

Section 40. Termination.  This Agreement shall terminate upon the irrevocable payment 

in full in immediately available funds by the Borrower of the Outstanding WIFIA Loan Balance, 

together with all accrued interest, fees and expenses with respect thereto; provided that the 

indemnification requirements of Section 37 (Indemnification), the reporting and record keeping 

requirements of Section 15(l) (Affirmative Covenants of the Borrower – Access; Records) and 

Section 17(p) (Affirmative Covenants of the City – Access; Records), and the payment 

requirements of Section 10 (Fees and Expenses) shall survive the termination of this Agreement 

as provided in such sections. 

Section 41. Integration.  This Agreement, together with the other WIFIA Loan 

Documents, constitutes the entire contract between the parties relating to the subject matter hereof 

and supersedes any and all previous agreements and understandings, oral or written, relating to the 

subject matter hereof. 

[The remainder of this page intentionally left blank; signature pages immediately follow.] 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly 

executed and delivered by their respective officers thereunto duly authorized as of the date first 

written above. 

ESCONDIDO JOINT POWERS FINANCING 

AUTHORITY, by its authorized representative 

By: ______________________________ 

Name:   

Title: 

  

Attachment "A" 

Page 159 of 206

Resolution No. 2024-16 

Exhibit "A" 

Page 166 of 214

431

Item8.



CITY OF ESCONDIDO,  

by its authorized representative 

By: ______________________________ 

Name:   

Title: 

  

Attachment "A" 

Page 160 of 206

Resolution No. 2024-16 

Exhibit "A" 

Page 167 of 214

432

Item8.



 

UNITED STATES ENVIRONMENTAL 

PROTECTION AGENCY, acting by and through 

the Administrator of the Environmental Protection 

Agency 

 

By: ______________________________ 

Name:  Michael S. Regan  

Title:   Administrator 
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SCHEDULE I 

PROJECT BUDGET7 

SOURCES OF FUNDS AMOUNT ($ USD) PERCENTAGE (%) 

WIFIA Loan  $65,147,348 [49.00]% 

Cash $30,759,161 31.27% 

Previously Incurred Costs $4,512,400 4.59% 

CA Prop 1E Grant $14,900,000 15.15% 

Total Sources of Funds $[$115,318,909]  100.0% 

 

USES OF FUNDS AMOUNT ($ USD) PERCENTAGE (%) 

Construction $78,525,881 79.82% 

Design $6,165,903 6.27% 

Contingency $13,383,825 13.60% 

Financing Costs $300,000 0.30% 

Total Uses of Funds $98,375,609 100.0% 

Total Eligible Project Costs $98,375,609 100.0% 

Total Project Costs $98,375,609 100.0% 

 

7 Note to Draft: Sources of Funds table to be updated. 
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SCHEDULE II 

CONSTRUCTION SCHEDULE 

 

Planning Design Construction 

Projected 

Substantial 

Completion 

9/10/2012 – 6/8/2014 3/31/2014 – 5/10/2021 2/8/2022 – 9/25/2024 1/31/2025 
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SCHEDULE III 

EXISTING INDEBTEDNESS 

A. Parity Obligations 

 Agreement/Series Outstanding Principal 

1. Funding Agreement (Project No. 3710006-004; Contract 

No. SRF00CX112), dated November 18, 2002, between 

the City and the State of California Department of Water 

Resources, as amended 

$315,311.69 

2. Funding Agreement (Alexander Area Phase II) (Project 

No. 3710006-004; Agreement No. AR09FP27), dated 

October 15, 2009, between the City and the State of 

California Department of Public Health 

$1,519,087.98 

3. Installment Sale Agreement, dated June 1, 2019, between 

the City and the California Infrastructure and Economic 

Development Bank 

$14,326,608.26 

4. Installment Purchase Agreement, dated November 1, 

2019, between the City and the Borrower 

$47,615,000 

5. Installment Sale Agreement, dated September 1, 2021, 

between the City and the California Infrastructure and 

Economic Development Bank 

$25,000,000 

 

B. Subordinate Obligations 

 Agreement/Series Outstanding Principal 

1. N/A  

 

C. Other Obligations of the City 

 Agreement/Series Outstanding Principal 

1. N/A  

 

D. Indebtedness of the Borrower 

 Agreement/Series Outstanding Principal 

1. Water System Revenue Refunding Bonds, Series 2019A $19,195,000 

2. Water System Revenue Refunding, Bonds, Series 2019B 

(Taxable) 

$28,420,000 
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SCHEDULE 13(m) 

 

EXISTING CONSTRUCTION CONTRACTS8 

Contract Name Effective Date Construction 

Contractor 

Amount Description 

     

     

     

 

 

 

 

8  Note to City:  Please provide this schedule. 
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EXHIBIT A 

 

FORM OF WIFIA NOTE 

 

ESCONDIDO JOINT POWERS FINANCING AUTHORITY 

 

LAKE WOHLFORD DAM REPLACEMENT PROJECT 

 

(WIFIA – N20149CA) 

WIFIA NOTE 

Maximum Principal Amount:  $65,147,348 (Sixty Five Million, One Hundred Forty-Seven 

Thousand, Three Hundred Forty-Eight Dollars) 

Effective Date:  [●] 

Interest Rate Per Annum:  [●]% 

Due:  July 1, 2055 

ESCONDIDO JOINT POWERS FINANCING AUTHORITY, a joint exercise of 

powers agency duly organized and existing under and by virtue of the laws of the State of 

California (the “Borrower”), for value received, hereby promises to pay to the order of the 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, acting by and through 

the Administrator of the United States Environmental Protection Agency, or its assigns (the 

“WIFIA Lender”), the lesser of (x) the Maximum Principal Amount set forth above and (y) the 

aggregate unpaid principal amount of all disbursements (the “Disbursements”) made by the 

WIFIA Lender (such lesser amount being hereinafter referred to as the “Outstanding Principal 

Sum”), together with accrued and unpaid interest (including, if applicable, interest at the Default 

Rate, as defined in the WIFIA Loan Agreement (as defined below)) on the Outstanding Principal 

Sum and all fees, costs and other amounts payable in connection therewith, all as more fully 

described in the WIFIA Loan Agreement.  The principal hereof shall be payable in the manner and 

at the place provided in the WIFIA Loan Agreement in accordance with Exhibit F (WIFIA Debt 

Service) to the WIFIA Loan Agreement, as revised from time to time in accordance with the 

WIFIA Loan Agreement, until paid in full (which Exhibit F, as modified from time to time in 

accordance with the terms of the WIFIA Loan Agreement, is incorporated in and is a part of this 

WIFIA Note).  The WIFIA Lender is hereby authorized to modify the Loan Amortization Schedule 

included in Exhibit F to the WIFIA Loan Agreement from time to time in accordance with the 

terms of the WIFIA Loan Agreement to reflect the amount of each disbursement made thereunder 

and the date and amount of principal or interest paid by the Borrower thereunder.  Absent manifest 

error, the WIFIA Lender’s determination of such matters as set forth on Exhibit F to the WIFIA 

Loan Agreement shall be conclusive evidence thereof; provided that neither the failure to make 

any such recordation nor any error in such recordation shall affect in any manner the Borrower’s 

obligations hereunder or under any other WIFIA Loan Document. 

Payments hereon are to be made in accordance with Section 8(e) (Payment of Principal 

and Interest – Manner of Payment) and Section 36 (Notices) of the WIFIA Loan Agreement as the 
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same become due.  Principal of and interest on this WIFIA Note shall be paid in funds available 

on or before the due date and in any lawful coin or currency of the United States of America that 

at the date of payment is legal tender for the payment of public and private debts. 

This WIFIA Note has been executed under and pursuant to that certain WIFIA Loan 

Agreement, dated as of the date hereof, among the WIFIA Lender, the Borrower and the City (the 

“WIFIA Loan Agreement”) and is issued to evidence the obligation of the Borrower under the 

WIFIA Loan Agreement to repay the loan made by the WIFIA Lender and any other payments of 

any kind required to be paid by the Borrower under the WIFIA Loan Agreement or the other 

WIFIA Loan Documents referred to therein.  Reference is made to the WIFIA Loan Agreement 

for all details relating to the Borrower’s obligations hereunder.  All capitalized terms used in this 

WIFIA Note and not defined herein shall have the meanings set forth in the WIFIA Loan 

Agreement. 

This WIFIA Note may be prepaid at the option of the Borrower in whole or in part (and, if 

in part, the principal installments and amounts thereof to be prepaid are to be determined in 

accordance with the WIFIA Loan Agreement; provided such prepayments shall be in principal 

amounts of at least $1,000,000 or any integral multiple of $1 in excess thereof), from time to time, 

but not more than annually, without penalty or premium, by paying to the WIFIA Lender all or 

part of the principal amount of the WIFIA Note in accordance with the WIFIA Loan Agreement. 

This WIFIA Note shall be subject to mandatory prepayment on the terms and conditions 

set forth in the WIFIA Loan Agreement. 

Payment of the obligations of the Borrower under this WIFIA Note is secured pursuant to 

the WIFIA Loan Agreement. 

This WIFIA Note is a limited obligation of the Borrower, payable solely from the Authority 

Revenues, and does not constitute a debt of the members of the Borrower, the State or any of its 

political subdivisions (including the City), except the Borrower.  Notwithstanding anything to the 

contrary set forth in this WIFIA Note, the City is not a borrower with respect to this WIFIA Note 

and the City has no obligation to make any payment or provision for payment of this WIFIA Note.  

This WIFIA Note does not constitute a contract between the City and the WIFIA Lender by which 

the City has incurred an indebtedness.   

Any delay on the part of the WIFIA Lender in exercising any right hereunder shall not 

operate as a waiver of any such right, and any waiver granted with respect to one default shall not 

operate as a waiver in the event of any subsequent default. 

All acts, conditions and things required by the Constitution and laws of the State to happen, 

exist, and be performed precedent to and in the issuance of this WIFIA Note have happened, exist 

and have been performed as so required.  This WIFIA Note is issued with the intent that the federal 

laws of the United States of America shall govern its construction to the extent such federal laws 

are applicable and the internal laws of the State shall govern its construction to the extent such 

federal laws are not applicable. 
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IN WITNESS WHEREOF, ESCONDIDO JOINT POWERS FINANCING AUTHORITY 

has caused this WIFIA Note to be executed in its name and its seal to be affixed hereto and attested 

by its duly authorized officer, all as of the Effective Date set forth above. 

(SEAL)  

 

ESCONDIDO JOINT POWERS 

FINANCING AUTHORITY, 

by its authorized representative 

 

 

By ______________________________ 

Name:____________________________ 

Title:_____________________________ 

 

ATTEST: 

 

 

 

 

_________________________ 

Secretary 
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EXHIBIT B 

ANTICIPATED WIFIA LOAN DISBURSEMENT SCHEDULE9 

Federal Fiscal Year Amount 

2022 $[1,723,800] 

2023 $[18,390,467] 

2024 $[18,390,467] 

2025 $[9,699,314] 

Total $65,147,348 

 

9 Note to Draft: To be updated. 
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EXHIBIT C 

 

FORM OF NON-DEBARMENT CERTIFICATE 

The undersigned, on behalf of [ESCONDIDO JOINT POWERS FINANCING 

AUTHORITY (the “Borrower”)] [CITY OF ESCONDIDO (the “City”)], hereby certifies that the 

[Borrower] [City] has fully complied with its verification obligations under 2 C.F.R. § 180.320 

and hereby further confirms, based on such verification, that, to its knowledge, the [Borrower] 

[City] and each of the [Borrower’s] [City’s] principals (as defined in 2 C.F.R. § 180.995 and 

supplemented by 2 C.F.R. 1532.995): 

(a) Are not presently debarred, suspended, proposed for debarment, declared 

ineligible, or voluntarily excluded by any federal department or agency; 

(b) Have not within a three (3) year period preceding the Effective Date been convicted 

of or had a civil judgment rendered against them for commission of fraud or a criminal offense in 

connection with obtaining, attempting to obtain, or performing a public (federal, state or local) 

transaction or contract under a public transaction; violation of federal or state antitrust statutes or 

commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, 

making false statements, or receiving stolen property; 

(c) Are not presently indicted for or otherwise criminally or civilly charged by a 

governmental entity (federal, state or local) with commission of any of the offenses enumerated in 

paragraph (b) of this certification; and 

(d) Have not within a three (3) year period preceding the Effective Date had one or 

more public transactions (federal, state or local) terminated for cause or default. 

Capitalized terms used in this certificate and not defined shall have the respective meanings 

ascribed to such terms in the WIFIA Loan Agreement, dated as of [●] (the “WIFIA Loan 

Agreement”), by and among the [Borrower] [City], [City of Escondido] [Escondido Joint Powers 

Financing Authority] and the United States Environmental Protection Agency, acting by and 

through the Administrator of the Environmental Protection Agency. 

Dated:  [●] 

[ESCONDIDO JOINT POWERS FINANCING 

AUTHORITY] [CITY OF ESCONDIDO], by its 

authorized representative 

 

By:  ____________________________________ 

Name: 

Title: 
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EXHIBIT D 

 

REQUISITION PROCEDURES 

This Exhibit D sets out the procedures which the Borrower and the City agree to follow in 

submitting Requisitions for the disbursement of WIFIA Loan proceeds in respect of the Eligible 

Project Costs incurred in connection with the Project.  Section 1 sets out the manner in which 

Requisitions are to be submitted and reviewed.  Sections 2 through 4 set out the circumstances in 

which the WIFIA Lender may reject or correct Requisitions submitted by the City, as agent of the 

Borrower pursuant to the WIFIA IPA, or withhold a disbursement.  The Borrower and the City 

expressly agree to the terms hereof, and further agree that (i) the rights of the WIFIA Lender 

contained herein are in addition to (and not in lieu of) any other rights or remedies available to the 

WIFIA Lender under the WIFIA Loan Agreement, and (ii) nothing contained herein shall be 

construed to limit the rights of the WIFIA Lender to take actions including administrative 

enforcement action and actions for breach of contract against the Borrower or the City if it fails to 

carry out its obligations under the WIFIA Loan Agreement during the term thereof. 

Section 1 General Requirements.  All requests by the City, as agent of the Borrower 

pursuant to the WIFIA IPA, for the disbursement of WIFIA Loan proceeds shall be made by 

electronic mail or overnight delivery service by submission to the WIFIA Lender, in accordance 

with Section 36 (Notices) of the WIFIA Loan Agreement, of a Requisition, in form and substance 

satisfactory to the WIFIA Lender and completed and executed by the City’s Authorized 

Representative.  The form of Requisition is attached as Appendix One (Form of Requisition) to 

this Exhibit D.  Any disbursement request shall be accompanied by a certificate completed and 

executed by the Borrower’s Authorized Representative in the form of Appendix Two (Form of 

Borrower Disbursement Certificate) to this Exhibit D. 

Supporting documentation should be submitted with the Requisition.  If the City, as agent 

of the Borrower pursuant to the WIFIA IPA, anticipates that it will draw down all or a portion of 

the proceeds of the WIFIA Loan to reimburse the Borrower or the City for Eligible Project Costs 

paid by or on behalf of the Borrower or the City prior to such disbursement of WIFIA Loan 

proceeds, whether paid from funds of the Borrower or the City or from proceeds of Obligations 

issued by the City, including for the purpose of paying or redeeming such Obligations, the City, 

as agent of the Borrower pursuant to the WIFIA IPA, shall deliver appropriate documentation, 

including invoices and records, evidencing such incurred or paid Eligible Project Costs (the 

“Eligible Project Costs Documentation”).  The Eligible Project Costs Documentation must 

provide sufficient detail to enable the WIFIA Lender to verify that such costs are Eligible Project 

Costs paid by the Borrower or the City, as agent of the Borrower pursuant to the WIFIA IPA, in 

connection with the reimbursement of such Eligible Project Costs.  The WIFIA Lender shall 

review the Eligible Project Costs Documentation for compliance with WIFIA disbursement 

requirements, and any amounts approved by the WIFIA Lender as Eligible Project Costs will be 

disbursed at such time as the City, as agent of the Borrower pursuant to the WIFIA IPA, submits 

a Requisition in respect of such approved amounts. 

The WIFIA Lender agrees to promptly send to the Borrower and the City in accordance 

with Section 36 (Notices) of the WIFIA Loan Agreement, an acknowledgement of receipt of each 

Requisition in the form attached as Appendix Three ([Approval/Disapproval] of the WIFIA 
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Lender) to this Exhibit D setting forth the date of receipt by the WIFIA Lender of such Requisition 

and setting forth the Business Day on which disbursement will be made absent denial by the 

WIFIA Lender.  All disbursement requests must be received by the WIFIA Lender at or before 

5:00 P.M. (EST) on the first (1st) Business Day of a calendar month in order to obtain disbursement 

by the fifteenth (15th) day of such calendar month or, if either such day is not a Business Day, the 

next succeeding Business Day.  If a Requisition is approved by the WIFIA Lender, the WIFIA 

Lender will notify the Borrower of such approval and of the amount so approved. 

Section 2. Rejection.  A Requisition may be rejected in whole or in part by the WIFIA 

Lender if it is:  (a) submitted without signature; (b) submitted under signature of a Person other 

than the City’s Authorized Representative; (c) submitted after prior disbursement of all proceeds 

of the WIFIA Loan; (d) submitted without adequate Eligible Project Costs Documentation, 

including (i) copies of invoices and records evidencing the Eligible Project Costs, (ii) a summary 

of the progress of construction of the Project and a general description of the work done for which 

the funds being requisitioned are being applied (or a certification that no change has occurred since 

the date of the latest quarterly report provided pursuant to Section 20(c)(i) (Reporting 

Requirements of the City – Construction Reporting), and (iii) a copy of the most recent update to 

the City’s risk register, if requested by the WIFIA Lender. 

The WIFIA Lender will notify the Borrower and the City of any Requisition so rejected, 

and the reasons therefor.  Any Requisition rejected for the reasons specified above (other than 

Section 2(c)) must be resubmitted in proper form in order to be considered for approval.  If a 

Requisition exceeds the balance of the WIFIA Loan proceeds remaining to be disbursed, the 

request will be treated as if submitted in the amount of the balance so remaining, and the WIFIA 

Lender will so notify the Borrower and the City. 

Section 3. Correction.  A Requisition containing an apparent mathematical error will 

be corrected by the WIFIA Lender, after telephonic or email notification to the Borrower or the 

City, and will thereafter be treated as if submitted in the corrected amount. 

Section 4. Withholding.  The WIFIA Lender shall be entitled to withhold approval (in 

whole or in part) of any pending or subsequent requests for the disbursement of WIFIA Loan 

proceeds if:  (a) a Default or an Event of Default shall have occurred and be continuing; (b) either 

the Borrower or the City (i) knowingly takes any action, or omits to take any action, amounting to 

fraud or violation of any applicable law, in connection with the transactions contemplated hereby; 

(ii) prevents or materially impairs the ability of the WIFIA Lender to monitor compliance by either 

the Borrower or the City with applicable law pertaining to the Project or with the terms and 

conditions of the WIFIA Loan Agreement; (iii) fails to observe or comply with any applicable law, 

or any term or condition of the WIFIA Loan Agreement; (iv) fails to satisfy the conditions set forth 

in Section 4 (Disbursement Conditions) and Section 11(b) (Conditions Precedent – Conditions 

Precedent to Disbursements) of the WIFIA Loan Agreement; or (v) fails to deliver Eligible Project 

Costs Documentation satisfactory to the WIFIA Lender at the times and in the manner specified 

by the WIFIA Loan Agreement; provided that in such case of Section 4, clause (v) above, the 

WIFIA Lender may, in its sole discretion, partially approve a disbursement request in respect of 

any amounts for which adequate Eligible Project Costs has been provided and may, in its sole 

discretion, disburse in respect of such properly documented amounts. 
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APPENDIX ONE TO EXHIBIT D 

FORM OF REQUISITION 

United States Environmental Protection Agency 

1200 Pennsylvania Avenue NW 

WJC-W 6201A 

Washington, D.C. 20460 

Attention:  WIFIA Director 

Re: LAKE WOHLFORD DAM REPLACEMENT PROJECT (WIFIA Ref N20149CA) 

Ladies and Gentlemen: 

Pursuant to Section 4 (Disbursement Conditions) of the WIFIA Loan Agreement, dated as of [●] 

(the “WIFIA Loan Agreement”), by and among ESCONDIDO JOINT POWERS FINANCING 

AUTHORITY (the “Borrower”), CITY OF ESCONDIDO (the “City”) and the UNITED 

STATES ENVIRONMENTAL PROTECTION AGENCY, acting by and through the 

Administrator (the “WIFIA Lender”), the City, as agent of the Borrower pursuant to the WIFIA 

IPA, hereby requests disbursement in the amount set forth below in respect of Eligible Project 

Costs paid or incurred by the City, as agent of the Borrower pursuant to the WIFIA IPA.  

Capitalized terms used but not defined herein have the meaning set forth in the WIFIA Loan 

Agreement. 

In connection with this Requisition the undersigned, as the City’s Authorized Representative, 

hereby represents and certifies the following: 

1. Project name Lake Wohlford Dam Replacement 

Project 

2. Borrower name Escondido Joint Powers Financing 

Authority 

3. WIFIA reference number N20149CA 

4. Requisition number [___] 

5. Requested disbursement amount $[___] 

6. Requested disbursement date 

(the “Disbursement Date”) 

[___] 

7. Total amounts previously disbursed 

under the WIFIA Loan Agreement 

$[___] 

8. Wire instructions [___] 

 

9. The amounts hereby requisitioned are being requested with respect to [Eligible Project 

Costs previously submitted to and approved by the WIFIA Lender in accordance with the 

WIFIA Loan Agreement] [Eligible Project Costs which have not and will not be otherwise 

submitted to the WIFIA Lender for approval]. 

10. The amounts hereby requisitioned have been paid or incurred and approved for payment 

by or on behalf of the City, as agent of the Borrower pursuant to the WIFIA IPA, for 
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Eligible Project Costs and have not been paid for or reimbursed by any previous 

disbursement from WIFIA Loan proceeds.  No portion of the amounts requisitioned will 

be applied to pay for Eligible Project Costs that have been previously paid, or are expected 

to be paid, with proceeds of debt that is not the WIFIA Loan. 

11. The aggregate amount of all disbursements of the WIFIA Loan (including the amount 

requested under this Requisition) does not exceed (a) the maximum principal amount of 

the WIFIA Loan or (b) the aggregate amount of Eligible Project Costs paid or incurred by 

the City, as agent of the Borrower pursuant to the WIFIA IPA. 

12. Each of the insurance policies maintained by the City pursuant to Section 17(f) (Affirmative 

Covenants of the City – Insurance; Net Proceeds) of the WIFIA Loan Agreement is in full 

force and effect, and no notice of termination thereof has been issued by the applicable 

insurance provider. 

13. As of the date hereof and on the Disbursement Date (immediately after giving effect to the 

above-requested disbursement of WIFIA Loan proceeds), (a) no Default or Event of 

Default, and no event of default under any other Related Document to which the City is a 

party and (b) no event that, with the giving of notice or the passage of time or both, would 

constitute an event of default under any Related Document to which the City is a party, in 

each case, has occurred and is continuing.  No City Material Adverse Effect, or any event 

or condition that could reasonably be expected to have a City Material Adverse Effect, has 

occurred or arisen since the Effective Date. 

14. The City and each of the contractors and subcontractors at all tiers with respect to the 

Project have complied with all applicable laws, rules, regulations and requirements, 

including 40 U.S.C. §§3141-3144, 3146, and 3147 (relating to Davis-Bacon Act 

requirements) (and regulations relating thereto) and 33 U.S.C. §3914 (relating to American 

iron and steel products).  Supporting documentation, such as certified payroll records and 

certifications for all iron and steel products used for the Project, are being maintained and 

are available for review upon request by the WIFIA Lender. 

15. The representations and warranties of the City set forth in the WIFIA Loan Agreement and 

in each other WIFIA Loan Document to which the City is a party are true and correct as of 

the date hereof and as of the Disbursement Date, except to the extent such representations 

and warranties expressly relate to an earlier date (in which case, such representations and 

warranties are true and correct as of such earlier date). 

16. Each Related Document that has been delivered by the City to the WIFIA Lender pursuant 

to Section 11(b)(iv) (Conditions Precedent – Conditions Precedent to Disbursements) is 

complete, fully executed and in full force and effect. 

17. The current estimated percentage of physical completion of the Project is [___]%.  The 

City, as agent of the Borrower pursuant to the WIFIA IPA, is in compliance with 

Section 20(c) (Reporting Requirements of the City – Construction Reporting) and no 

change has occurred since the date of the most recently delivered semi-annual construction 

progress report that could reasonably be expected to cause a Material Adverse Effect. 
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18. All documentation evidencing the Eligible Project Costs to be reimbursed to the City, as 

agent of the Borrower pursuant to the WIFIA IPA, by the above-requested disbursement 

has been delivered by the City, as agent of the Borrower pursuant to the WIFIA IPA, to the 

WIFIA Lender at the times and in the manner specified by the WIFIA Loan Agreement, 

including the details set forth [in the attachment hereto, which is in form satisfactory to the 

WIFIA Lender][below: 

        WIFIA USE ONLY 

Vendor or 

Contractor 

Name10  

Invoice 

Number11  

Invoice 

Date 

Payment 

Date 

Invoice 

Amount 

WIFIA 

Requested 

Amount12  

Activity 

Type13  

Description 

of Activity14  

Approved 

Amount 

Notes 

          

 

The undersigned acknowledges that if the City makes a false, fictitious, or fraudulent claim, 

statement, submission, or certification to the Government in connection with the Project, the 

Government reserves the right to impose on the City the penalties of 18 U.S.C. § 1001, to the 

extent the Government deems appropriate. 

 

Date:  ______________________ CITY OF ESCONDIDO, 

 By its authorized representative 

 By:  _______________________________ 

 Name: 

 Title:___________________________ 

  

10 If seeking reimbursement for internal costs, enter “Internally financed activities.” 
11 Vendor’s number indicated on the invoice sent to the Borrower. 
12 If the amount requested for reimbursement by the WIFIA Lender is less than the total amount of the invoice, 

include an explanation for the difference. 
13 Specify whether activity is:  (a) Development phase activity, which includes planning, preliminary 

engineering, design, environmental review, revenue forecasting and other pre-construction activities; (b) 

Construction, which includes construction, reconstruction, rehabilitation and replacement activities; (c) 

Acquisition of real property, which includes acquiring an interest in real property, environmental 

mitigation, construction contingencies and acquisition of equipment; (d) Carrying costs, including 

capitalized interest, as necessary to meet market requirements, reasonably required reserve funds, capital 

issuance expenses and other carrying costs during construction; (e) WIFIA fees, including for application 

and credit processing; or (f) Other, with an explanation in the “Description of Activity” column. 
14 Provide a brief description of the activities included in the invoice for which WIFIA funds are being requested 

and any other notes that will aid in the review of the disbursement request. 
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APPENDIX TWO TO EXHIBIT D 

FORM OF BORROWER’S DISBURSEMENT CERTIFICATE 

 

 

United States Environmental Protection Agency 

1200 Pennsylvania Avenue NW 

WJC-W 6201A 

Washington, D.C. 20460 

Attention:  WIFIA Director 

Re: LAKE WOHLFORD DAM REPLACEMENT PROJECT (WIFIA Ref N20149CA) 

Ladies and Gentlemen: 

Reference is made to that certain WIFIA Loan Agreement, dated as of [●] (the “WIFIA 

Loan Agreement”), by and among ESCONDIDO JOINT POWERS FINANCING AUTHORITY 

(the “Borrower”), CITY OF ESCONDIDO (the “City”) and the UNITED STATES 

ENVIRONMENTAL PROTECTION AGENCY, acting by and through the Administrator (the 

“WIFIA Lender”).  Capitalized terms used but not defined herein have the meaning set forth in 

the WIFIA Loan Agreement. 

Pursuant to Section 11(b)(iii) (Conditions Precedent – Conditions Precedent to 

Disbursements) of the WIFIA Loan Agreement, the undersigned, as the Borrower’s Authorized 

Representative, hereby represents and certifies the following: 

1.  As of the date hereof and on the requested disbursement date (immediately after giving 

effect to the requested disbursement of WIFIA Loan proceeds), (a) no Default or Event of 

Default, and no event of default under any other Related Document to which the Borrower 

is a party and (b) no event that, with the giving of notice or the passage of time or both, 

would constitute an event of default under any Related Document to which the Borrower 

is a party, in each case, has occurred and is continuing.   

2. No Borrower Material Adverse Effect, or any event or condition that could reasonably be 

expected to have a Borrower Material Adverse Effect, has occurred or arisen since the 

Effective Date. 

3. The Borrower has complied with all applicable laws, rules, regulations and requirements. 

4. The representations and warranties of the Borrower set forth in the WIFIA Loan Agreement 

(including Section 12 (Representations and Warranties of the Borrower)) and in each other 

WIFIA Loan Document to which the Borrower is a party are true and correct as of the date 

hereof and as of the requested disbursement date, except to the extent such representations 

and warranties expressly relate to an earlier date (in which case, such representations and 

warranties shall be true and correct as of such earlier date). 

The undersigned acknowledges that if the Borrower makes a false, fictitious, or fraudulent claim, 

statement, submission, or certification to the Government in connection with the Project, the 
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Government reserves the right to impose on the Borrower the penalties of 18 U.S.C. § 1001, to the 

extent the Government deems appropriate. 

Date:  ______________________ ESCONDIDO JOINT POWERS FINANCING 

AUTHORITY, 

 By its authorized representative 

 By:  _______________________________ 

 Name: 

 Title:___________________________ 
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APPENDIX THREE TO EXHIBIT D 

[APPROVAL/DISAPPROVAL] OF THE WIFIA LENDER 

(To be delivered to the Borrower and the City) 

Requisition Number [_______________] is [approved in the amount of $[________]] 

[approved in part in the amount of $[_________]] [not approved, for the reasons set forth in Annex 

A attached hereto,]15 by the WIFIA Lender (as defined herein) pursuant to Section 4 

(Disbursement Conditions) of the WIFIA Loan Agreement, dated as of [●], by and among 

Escondido Joint Powers Financing Authority (the “Borrower”), City of Escondido (the “City”) 

and the United States Environmental Protection Agency, acting by and through the Administrator 

(the “WIFIA Lender”). 

Any determination, action or failure to act by the WIFIA Lender with respect to the 

Requisition set forth above, including any withholding of a disbursement, shall be at the WIFIA 

Lender’s sole discretion, and in no event shall the WIFIA Lender be responsible for or liable to 

the Borrower or the City for any and/or all consequence(s) which are the result thereof. 

UNITED STATES ENVIRONMENTAL 

PROTECTION AGENCY, acting by and through 

the Administrator 

 

 

By:  ___________________________ 

WIFIA Lender’s Authorized Representative 

Name: 

Title: 

Dated: 

 

15  If there is any partial or full denial of approval, the WIFIA Lender should provide a separate attachment 

setting forth the reasons for such partial or full denial of approval. 
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EXHIBIT E 

 

FORM OF NON-LOBBYING CERTIFICATE 

The undersigned, on behalf of [ESCONDIDO JOINT POWERS FINANCING 

AUTHORITY (the “Borrower”)] [CITY OF ESCONDIDO (the “City”)], hereby certifies, to the 

best of his or her knowledge and belief, that: 

(a) No Federal appropriated funds have been paid or will be paid, by or on behalf of 

the [Borrower] [City], to any person for influencing or attempting to influence an officer or 

employee of an agency, a Member of Congress, an officer or employee of Congress, or an 

employee of a Member of Congress in connection with the making of the WIFIA Loan. 

(b) If any funds other than proceeds of the WIFIA Loan have been paid or will be paid 

to any person for influencing or attempting to influence an officer or employee of any agency, a 

Member of Congress, an officer or employee of Congress, or an employee of a Member of 

Congress in connection with the WIFIA Loan, the [Borrower] [City] shall complete and submit 

Standard Form-LLL, “Disclosure Form to Report Lobbying,” in accordance with its instructions. 

(c) The [Borrower] [City] shall require that the language of this certification be 

included in the award documents for all subawards at all tiers (including subcontracts, subgrants, 

and contracts under grants, loans, and cooperative agreements) and that all subrecipients shall 

certify and disclose accordingly. 

Capitalized terms used in the certificate and not defined shall have the respective meanings 

ascribed to such terms in the WIFIA Loan Agreement, dated as of [●] (the “WIFIA Loan 

Agreement”), by and among the [Borrower] [City], [City of Escondido] [Escondido Joint Powers 

Financing Authority] and the United States Environmental Protection Agency, acting by and 

through the Administrator of the Environmental Protection Agency. 

This certification is a material representation of fact upon which reliance was placed when 

the WIFIA Lender entered into the WIFIA Loan Agreement.  Submission of this certification is a 

prerequisite to the effectiveness of the WIFIA Loan Agreement imposed by section 1352, title 31, 

U.S. Code.  Any person who fails to file the required certification shall be subject to a civil penalty 

of not less than $10,000 and not more than $100,000 for each such failure. 

Dated:  [●] 

[ESCONDIDO JOINT POWERS FINANCING 

AUTHORITY] [CITY OF ESCONDIDO], by its 

authorized representative 

 

 

By:  ____________________________________ 

Name: 

Title: 
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EXHIBIT F 

 

WIFIA DEBT SERVICE16 

 

 

16  NTD:  To be provided by the WIFIA Lender on the Effective Date. 
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EXHIBIT G-1 

 

FORM OF OPINION OF BORROWER’S GENERAL COUNSEL 

 

[●] 

United States Environmental Protection Agency 

1200 Pennsylvania Avenue, NW 

Washington, DC 20460 

Re: Lake Wohlford Dam Replacement Project – City of Escondido and Escondido 

Joint Powers Financing Authority (WIFIA – N20149CA) 

Ladies and Gentlemen: 

We have acted as general counsel to the Escondido Joint Powers Financing Authority (the 

“Borrower”) in connection with the execution and delivery by the Borrower of (a) the WIFIA 

Installment Purchase Agreement, dated as of [●] (the “WIFIA IPA”), by and between the Borrower 

and the City of Escondido (the “City”), (b) the WIFIA Loan Agreement, dated as of [●] (the 

“WIFIA Loan Agreement”), by and among the Borrower, the City and the United States 

Environmental Protection Agency, acting by and through the Administrator of the Environmental 

Protection Agency (the “WIFIA Lender”), (c) the WIFIA Note, dated as of [●] (the “WIFIA 

Note”), delivered to the WIFIA Lender by the Borrower, and (d) Resolution No. EJPFA-2022-[●], 

adopted by the Board of Directors of the Borrower on [May 11, 2022] (the “WIFIA Borrower 

Resolution” and, collectively with the WIFIA IPA, the WIFIA Loan Agreement and the WIFIA 

Note, the “WIFIA Borrower Documents”).  In arriving at the opinions expressed below, we have 

reviewed and are familiar with (i) the [Joint Exercise of Powers Agreement], dated [●] (the “Joint 

Powers Agreement”), by and between [●], (ii) the WIFIA Borrower Documents and (iii) such other 

information and documents as we deem necessary to render this opinion on behalf of the Borrower.  

Our opinions, statements and representations herein made are on behalf of the Borrower and not 

on behalf of the individual member agencies of the Borrower.  All capitalized terms used herein 

and not otherwise defined herein shall have the respective meanings given to such terms in the 

WIFIA Loan Agreement. 

Based upon the foregoing and our review of such other matters of law as we considered 

necessary, we are of the opinion that: 

1. The Borrower has been duly created and validly exists as a joint exercise of powers 

agency under the provisions of Articles 1 through 4 (commencing with Section 6500) of Chapter 

5 of Division 7 of Title 1 of the Government Code of the State of California. 

2. The Borrower has all requisite power and authority to conduct its business and to 

execute and deliver, and to perform its obligations under, the Related Documents to which it is a 

party. 

Attachment "A" 

Page 182 of 206

Resolution No. 2024-16 

Exhibit "A" 

Page 189 of 214

454

Item8.



3. The execution and delivery by the Borrower of, and the performance of its 

respective obligations under, the Related Documents to which it is a party, have been duly 

authorized by all necessary organizational or regulatory action, and the WIFIA Borrower 

Resolution was duly adopted at a regular meeting of the governing board of the Borrower which 

was duly called and held and at which a quorum was present and acting throughout. 

4. The Borrower has duly executed and delivered each Related Document to which it 

is a party and each such Related Document constitutes the legal, valid and binding obligation of 

the Borrower, enforceable against the Borrower in accordance with its respective terms. 

5. No authorization, consent, or other approval of, or registration, declaration or other 

filing with any governmental authority of the United States of America or of the State is required 

on the part of the Borrower for the execution and delivery by the Borrower of, and the performance 

of the Borrower under, any Related Document to which it is a party other than authorizations, 

consents, approvals, registrations, declarations and filings that have already been timely obtained 

or made by the Borrower. 

6. The execution and delivery by the Borrower of, and compliance by the Borrower 

with the provisions of, the Related Documents to which it is a party in each case do not (i) violate 

the Joint Powers Agreement, (ii) violate the law of the United States of America or of the State, or 

(iii) conflict with or constitute a breach of or default under any material agreement or other 

instrument known to us to which the Borrower is a party, or to the best of our knowledge, after 

reasonable review, any court order, consent decree, statute, rule, regulation or any other law to 

which the Borrower is subject. 

7. To our knowledge after due inquiry, there are no actions, suits, proceedings or 

investigations against the Borrower by or before any court, arbitrator or any other Governmental 

Authority in connection with the Related Documents or the System (including the Project) that are 

pending. 

8. The Borrower is not entitled to claim governmental immunity in any breach of 

contract action under the WIFIA Borrower Documents. 

With respect to the opinions expressed herein, the rights and obligations under the Related 

Documents to which the Borrower is a party are subject to bankruptcy, insolvency, reorganization, 

moratorium, arrangement, fraudulent conveyance or transfer and other similar laws affecting 

creditors’ rights, to the application of equitable principles if equitable remedies are sought, to the 

exercise of judicial discretion in appropriate cases and to limitations on legal remedies against 

public agencies in the State.  We express no opinion on the requirements of or compliance with 

securities or tax laws. 

This opinion is rendered only with respect to the laws of the State and the laws of the 

United States of America and is addressed only to the WIFIA Lender.  No other person is entitled 

to rely on this opinion, nor may you rely on it in connection with any transaction other than those 

described herein.  No attorney-client relationship has existed or exists between this office and you 

in connection with the WIFIA Borrower Documents or any other Related Document or by virtue 

of this letter. 

Attachment "A" 

Page 183 of 206

Resolution No. 2024-16 

Exhibit "A" 

Page 190 of 214

455

Item8.



Respectfully, 
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EXHIBIT G-2 

 

FORM OF OPINION OF BORROWER’S BOND COUNSEL 

 

[●] 

United States Environmental Protection Agency 

1200 Pennsylvania Avenue, NW 

Washington, DC 20460 

Re: Lake Wohlford Dam Replacement Project – City of Escondido and Escondido Joint 

Powers Financing Authority (WIFIA – N20149CA) 

Ladies and Gentlemen: 

We have acted as Special Counsel to the Escondido Joint Powers Financing Authority (the 

“Borrower”) in connection with the execution and delivery, or adoption, by the Borrower of (i) 

that certain WIFIA Installment Purchase Agreement, dated as of [●] (the “WIFIA IPA”), by and 

between the Borrower and the City of Escondido (the “City”), (ii) the WIFIA Loan Agreement, 

dated as of [●] (the “WIFIA Loan Agreement”), by and among the Borrower, the City and the 

United States Environmental Protection Agency, acting by and through the Administrator of the 

Environmental Protection Agency (the “WIFIA Lender”), (iii) that certain WIFIA Note, dated as 

of [●] (the “WIFIA Note” and, collectively with the WIFIA IPA and the WIFIA Loan Agreement, 

the “WIFIA Borrower Documents”), delivered to the WIFIA Lender by the Borrower, and (iv) 

Resolution No. EJPFA-2022-[●], adopted by the Board of Directors of the Borrower on [May 11, 

2022] (the “WIFIA Borrower Resolution”).  All capitalized terms used herein and not otherwise 

defined herein shall have the respective meanings given to such terms in the WIFIA Loan 

Agreement.  

Based upon the foregoing and our review of such other information, documents and matters 

of law as we considered necessary and in reliance on the foregoing, as appropriate, we are of the 

opinion that: 

1. The Borrower has all requisite power and authority under the laws of the 

State, including but not limited to Article 4 of the Joint Exercise of Powers Act of the State, to 

adopt the WIFIA Borrower Resolution, to execute and deliver the WIFIA Borrower Documents 

and to issue the WIFIA Note, and each WIFIA Borrower Document and the WIFIA Resolution 

has been duly authorized, executed and delivered by the Borrower, and each WIFIA Borrower 

Document and the WIFIA Borrower Resolution is in full force and effect, and constitutes a legal, 

valid and binding obligation of the Borrower enforceable against the Borrower in accordance with 

its respective terms and conditions. 

2. (a) The WIFIA Loan (as evidenced by the WIFIA Note) is secured by the 

pledge and assignment of the Borrower Assigned Rights, and (b) the WIFIA Loan (as evidenced 

by the WIFIA Note) is enforceable under the laws of the State without any further action by the 

Borrower or any other Person. 
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3. The WIFIA Loan Agreement creates a valid and binding pledge and 

assignment of and lien on the Borrower Assigned Rights to secure the payment of the principal of, 

interest on, and other amounts payable in respect of, the WIFIA Loan in accordance with the 

WIFIA Loan Agreement, irrespective of whether any party has notice of the pledge and without 

the need for any physical delivery, recordation, filing or further act. 

4. All actions by the Borrower that are required for the application of the 

Authority Revenues as required under the WIFIA Loan Agreement have been duly and lawfully 

authorized. 

5. The Borrower has complied with the requirements of State law to lawfully 

pledge and assign the Borrower Assigned Rights and to authorize the use of the Authority 

Revenues as required by the terms of the WIFIA Loan Agreement. 

6.  The Borrower is not an investment company required to register under the 

Investment Company Act of 1940, as amended. 

The opinions expressed herein are based upon our analysis and interpretation of existing 

laws, regulations, rulings and judicial decisions and cover certain matters not directly addressed 

by such authorities.  Such conclusions may be affected by actions taken or omitted or events 

occurring after the date hereof.  We have not undertaken to determine, or to inform you or any 

other person, whether any such actions are taken or omitted after the date hereof or whether such 

events do occur or any other matters come to our attention after the date hereof.  We have assumed, 

but not independently verified, that the signatures on all documents, letters, opinions and 

certificates which we have examined are genuine and that all documents submitted to us are 

authentic and were duly and properly executed by the parties thereto.  As to any facts relevant to 

the opinions stated herein that we did not independently establish or verify, we have relied upon, 

without independent verification, the accuracy of the factual matters represented, warranted or 

certified in such documents. 

This opinion is limited to matters governed by the laws of California and the United States 

of America, and we assume no responsibility with respect to the applicability or the effect of the 

laws of any other jurisdiction.  We call attention to the fact that the rights and obligations under 

the WIFIA Loan Agreement, the WIFIA Borrower Documents and the WIFIA Borrower 

Resolution are subject to bankruptcy, insolvency, reorganization, moratorium, arrangement, 

fraudulent conveyance or transfer and other similar laws affecting creditors’ rights, to the 

application of equitable principles if equitable remedies are sought, to the exercise of judicial 

discretion in appropriate cases and to limitations on legal remedies against public agencies in the 

State.  

By delivering this letter, we are not expressing any opinion with respect to any 

indemnification, contribution, liquidated damages, penalty (including any remedy deemed to 

constitute a penalty), right of set-off, arbitration, judicial reference, choice of law, choice of forum, 

choice of venue, non-exclusivity of remedies, waiver or severability provisions contained in the 

WIFIA Borrower Documents, nor are we expressing any opinion with respect to the state or quality 

of title to or interest in any assets, other than the Borrower Assigned Rights, and the WIFIA 

Borrower Documents or the accuracy or sufficiency of the description of such assets, other than 
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the Borrower Assigned Rights, and the WIFIA Borrower Documents, or the remedies available to 

enforce liens on any such assets, other than the Borrower Assigned Rights under the WIFIA Loan 

Agreement and the WIFIA Note.  Our services as Special Counsel to the Borrower did not involve 

the rendering of financial or other non-legal advice to you, the Borrower, the City or any other 

party to the transaction. 

This letter is furnished by us to you solely for your benefit and we are not assuming any 

professional responsibility to any other person whomsoever.  This letter is not to be used, 

circulated, quoted or otherwise referred to for any other purpose, except (a) to the extent disclosure 

of this opinion is required pursuant to applicable law, and (b) that this opinion may be included in 

applicable closing transcript.  No attorney-client relationship has existed or exists between our 

firm and you in connection with the WIFIA Borrower Documents or the WIFIA Borrower 

Resolution or by virtue of this letter. 

Respectfully submitted, 
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EXHIBIT G-3 

 

FORM OF OPINION OF CITY ATTORNEY 

 

[●] 

United States Environmental Protection Agency 

1200 Pennsylvania Avenue, NW 

Washington, DC 20460 

Re: Lake Wohlford Dam Replacement Project – City of Escondido and Escondido 

Joint Powers Financing Authority (WIFIA – N20149CA) 

Ladies and Gentlemen: 

We have acted as general counsel to the City of Escondido (the “City”) in connection with 

the execution and delivery by the City of (a) the WIFIA Installment Purchase Agreement, dated as 

of [●] (the “WIFIA IPA”), by and between the City and the Escondido Joint Powers Financing 

Authority (the “Borrower”), (b) the WIFIA Loan Agreement, dated as of [●] (the “WIFIA Loan 

Agreement”), by and among the City, the Borrower and the United States Environmental 

Protection Agency, acting by and through the Administrator of the Environmental Protection 

Agency (the “WIFIA Lender”), and (c) Resolution No. 2022-[●] of the City Council of the City, 

adopted on [May 11, 2022] (the “WIFIA City Resolution” and, collectively with the WIFIA IPA 

and the WIFIA Loan Agreement, the “WIFIA City Documents”).  In arriving at the opinions 

expressed below, we have examined and are familiar with the following documents: (i) documents 

relating to the existence, organization and operation of the City provided to us by the City, (ii) the 

City Closing Certificate, dated the date hereof and executed by the City Manager or other duly 

authorized officer, (iii) the WIFIA City Documents, (iv) all necessary documentation of the City 

relating to the authorization, execution and delivery of the WIFIA City Documents, and (v) certain 

consents to the adoption of the WIFIA City Resolution and execution and delivery of the WIFIA 

City Documents.  All capitalized terms used herein and not otherwise defined herein shall have 

the respective meanings given to such terms in the WIFIA Loan Agreement. 

In rendering our opinions herein we have relied only on our examination of the foregoing 

documents and we have made no independent verification of the factual matters set forth in such 

documents.  In addition, we have relied on discussions with the City Manager, Finance Director, 

Director of Utilities and other officers of the City and information made available in the ordinary 

course of business in our role as general counsel to the City.  In rendering the opinions expressed 

below, we have assumed, but not independently verified, that the signatures on all documents 

which we have examined are genuine.   

Based upon the foregoing and such other matters of law as we deemed necessary for 

purposes of rendering this opinion, and subject to the qualifications set forth below, we are of the 

opinion that: 

1. The City is a municipal corporation and general law city duly organized and validly 

existing under the Constitution and the laws of the State of California. 
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2. The City has all requisite power and authority to conduct its business and to execute 

and deliver, and to perform its obligations under, the WIFIA City Documents. 

3. The execution and delivery by the City of, and the performance of its obligations 

under, the WIFIA City Documents have been duly authorized by all necessary organizational or 

regulatory action. 

4. The City has duly executed and delivered each WIFIA City Document, and each 

such WIFIA City Document constitutes the legal, valid and binding obligation of the City, 

enforceable against the City in accordance with its respective terms. 

5. No authorization, consent, or other approval of, or registration, declaration or other 

filing with any governmental authority of the United States of America or of the State is required 

on the part of the City for the execution and delivery by the City of, and the performance of the 

City under, the WIFIA City Documents other than authorizations, consents, approvals, 

registrations, declarations and filings that have already been timely obtained or made by the City. 

6. The execution and delivery by the City of, and compliance by the City with the 

provisions of, the WIFIA City Documents do not (i) violate the law of the United States of America 

or of the State, (ii) violate any ordinance, regulation or other legislative action of the City or 

(iii) conflict with or constitute a breach of or default under any material agreement or other 

instrument known to us to which the City is a party, or to the best of our knowledge, after 

reasonable review, any court order, consent decree, statute, rule, regulation or any other law to 

which the City is subject. 

7. To our knowledge after due inquiry, there are no actions, suits, proceedings or 

investigations against the City by or before any court, arbitrator or any other Governmental 

Authority in connection with the WIFIA City Documents or the System (including the Project) 

that are pending. 

8. The City is not entitled to claim governmental immunity under the California 

Government Claims Act or any other law of the State, or under any ordinance, regulation or other 

legislative action of the City in any breach of contract action under the WIFIA City Documents.  

With respect to the opinions expressed herein, the rights and obligations under the WIFIA 

City Documents are subject to bankruptcy, insolvency, reorganization, moratorium, arrangement, 

fraudulent conveyance or transfer and other similar laws affecting creditors’ rights, to the 

application of equitable principles if equitable remedies are sought, to the exercise of judicial 

discretion in appropriate cases and to limitations on legal remedies against public agencies in the 

State.  We express no opinion on the requirements of or compliance with securities or tax laws. 

This opinion is rendered only with respect to the laws of the State and the laws of the 

United States of America and is addressed only to the WIFIA Lender.  No other person is entitled 

to rely on this opinion, nor may you rely on it in connection with any transaction other than those 

described herein.  No attorney-client relationship has existed or exists between this office and you 

in connection with the WIFIA City Documents or by virtue of this letter. 

Respectfully, 

Attachment "A" 

Page 189 of 206

Resolution No. 2024-16 

Exhibit "A" 

Page 196 of 214

461

Item8.



EXHIBIT G-4 

 

FORM OF OPINION OF CITY’S BOND COUNSEL 

 

[●] 

United States Environmental Protection Agency 

1200 Pennsylvania Avenue, NW 

Washington, DC 20460 

Ladies and Gentlemen: 

We have acted as Special Counsel to the City of Escondido (the “City”) in connection with 

the execution and delivery, or adoption, by the City of (i) that certain WIFIA Installment Purchase 

Agreement, dated as of [●] (the “WIFIA IPA”), by and between the City and the Escondido Joint 

Powers Financing Authority (the “Borrower”), (ii) that certain WIFIA Loan Agreement, dated as 

of [●] (the “WIFIA Loan Agreement” and collectively with the WIFIA IPA, the “WIFIA City 

Documents”), by and among the City, the Borrower and the United States Environmental 

Protection Agency, acting by and through the Administrator of the Environmental Protection 

Agency, and (iii) Resolution No. 2022-[●] of the Board of Directors of the City, adopted on [May 

11, 2022] (the “WIFIA City Resolution”), in each case relating to the Lake Wohlford Dam 

Replacement Project.  All capitalized terms used herein and not otherwise defined herein shall 

have the respective meanings given to such terms in the WIFIA Loan Agreement.  

Based upon the foregoing and our review of such other information, documents and matters 

of law as we considered necessary and in reliance on the foregoing, as appropriate, we are of the 

opinion that: 

1. The City has all requisite power and authority under the laws of the State, 

including Section 37350, 37351, 38730 and 38742 of the California Government Code, as 

amended and supplemented from time to time, to adopt the WIFIA City Resolution and to execute 

and deliver the WIFIA City Documents. Each WIFIA City Document has been duly authorized, 

executed and delivered by the City, and each WIFIA City Document and the WIFIA City 

Resolution is in full force and effect and constitutes a legal, valid and binding obligation of the 

City enforceable against the City in accordance with its respective terms and conditions. 

2. The WIFIA Installment Payments (a) are secured by liens on the City 

Pledged Collateral, (b) are payable from Net Revenues, (c) are Parity Obligations, (d) are 

enforceable under the laws of the State without any further action by the City or any other Person, 

and (e) rank pari passu in right of payment and right of security with all other Parity Obligations 

and senior in right of payment and right of security to all Subordinate Obligations. 

3. The WIFIA IPA creates a valid and binding assignment of the City Pledged 

Collateral to secure the payment of the principal of, interest on, and other amounts payable in 

respect of, the WIFIA Installment Payments, irrespective of whether any party has notice of the 

pledge and without the need for any physical delivery, recordation, filing or further act. 
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4. All actions by the City that are required for the application of the Revenues 

as required under the WIFIA IPA have been duly and lawfully authorized.  

5. The City has complied with the requirements of State law to lawfully pledge 

the City Pledged Collateral and to authorize the use of the Net Revenues as required by the terms 

of the WIFIA IPA. 

6. The City is not an investment company required to register under the 

Investment Company Act of 1940, as amended. 

The opinions expressed herein are based upon our analysis and interpretation of existing 

laws, regulations, rulings and judicial decisions and cover certain matters not directly addressed 

by such authorities.  Such conclusions may be affected by actions taken or omitted or events 

occurring after the date hereof.  We have not undertaken to determine, or to inform you or any 

other person, whether any such actions are taken or omitted after the date hereof or whether such 

events do occur or any other matters come to our attention after the date hereof.  We have assumed, 

but not independently verified, that the signatures on all documents, letters, opinions and 

certificates which we have examined are genuine, that all documents submitted to us are authentic 

and were duly and properly executed by the parties thereto.  As to any facts relevant to the opinions 

stated herein that we did not independently establish or verify, we have relied upon, without 

independent verification, the accuracy of the factual matters represented, warranted or certified in 

such documents. 

This opinion is limited to matters governed by the laws of the State and the laws of the 

United States of America, and we assume no responsibility with respect to the applicability or the 

effect of the laws of any other jurisdiction.  We call attention to the fact that the rights and 

obligations under the WIFIA City Documents and the WIFIA City Resolution are subject to 

bankruptcy, insolvency, reorganization, moratorium, arrangement, fraudulent conveyance or 

transfer and other similar laws affecting creditors’ rights, to the application of equitable principles 

if equitable remedies are sought, to the exercise of judicial discretion in appropriate cases and to 

limitations on legal remedies against public agencies in the State. 

By delivering this letter, we are not expressing any opinion with respect to any 

indemnification, contribution, liquidated damages, penalty (including any remedy deemed to 

constitute a penalty), right of set-off, arbitration, judicial reference, choice of law, choice of forum, 

choice of venue, non-exclusivity of remedies, waiver or severability provisions contained in the 

WIFIA City Documents, nor are we expressing any opinion with respect to the state or quality of 

title to or interest in any assets, other than the City Pledged Collateral and the WIFIA IPA, 

described in or as subject to the lien of the WIFIA City Documents, or the accuracy or sufficiency 

of the description of such assets, other than the City Pledged Collateral and the WIFIA City 

Documents, or the remedies available to enforce liens on any such assets, other than the City 

Pledged Collateral, under the WIFIA IPA.  Our services as Special Counsel to the City did not 

involve the rendering of financial or other non-legal advice to you, the City, the Borrower or any 

other party to the transaction.   

This letter is furnished by us to you solely for your benefit and we are not assuming any 

professional responsibility to any other person whomsoever.  This letter is not to be used, 
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circulated, quoted or otherwise referred to for any other purpose, except (a) to the extent disclosure 

of this opinion is required pursuant to applicable law, and (b) that this opinion may be included in 

applicable closing transcript. No attorney-client relationship has existed or exists between our firm 

and you in connection with the WIFIA City Documents or the WIFIA City Resolution or by virtue 

of this letter. 

     Respectfully submitted, 
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EXHIBIT H-1 

 

FORM OF CLOSING CERTIFICATE OF BORROWER 

[●] 

Reference is made to that certain WIFIA Loan Agreement, dated as of [●] (the “WIFIA 

Loan Agreement”), by and among the Escondido Joint Powers Financing Authority, as Borrower 

(the “Borrower”), the City of Escondido, and the United States Environmental Protection Agency, 

acting by and through the Administrator of the Environmental Protection Agency (the “WIFIA 

Lender”).  Capitalized terms used in this certificate and not defined shall have the respective 

meanings ascribed to such terms in the WIFIA Loan Agreement and section references shall refer 

to the WIFIA Loan Agreement. 

In connection with Section 11(a) (Conditions Precedent – Conditions Precedent to 

Effectiveness) of the WIFIA Loan Agreement, the undersigned, [●], as Borrower’s Authorized 

Representative, does hereby certify on behalf of the Borrower and not in his/her personal capacity, 

as of the date hereof: 

(a) pursuant to Section 11(a)(ix), attached hereto as Annex A is an incumbency 

certificate that lists all persons, together with their positions and specimen signatures, who are duly 

authorized by the Borrower to execute the WIFIA Loan Documents to which the Borrower is a 

party and make the certifications of the Borrower delivered in connection therewith, and who have 

been appointed as a Borrower’s Authorized Representative in accordance with Section 25 

(Borrower’s Authorized Representative) of the WIFIA Loan Agreement;  

(b) pursuant to Section 11(a)(ii), the Borrower has delivered to the WIFIA Lender 

copies of each Related Document and each Existing Construction Contract to which the Borrower 

is a party, together with any amendments, waivers or modifications thereto, that has been entered 

into on or prior to the Effective Date, and each such document is complete, fully executed, and in 

full force and effect, and all conditions contained in such documents that are necessary to the 

closing of the WIFIA transactions contemplated by the WIFIA Loan Agreement have been 

fulfilled; 

(c) pursuant to Section 11(a)(iii), the Borrower has delivered to the WIFIA Lender a 

copy of the Borrower’s Organizational Documents, as in effect on the Effective Date, each of 

which Organizational Documents is in full force and effect; 

(d) pursuant to Section 11(a)(v), the Borrower has delivered to the WIFIA Lender a 

copy of the WIFIA Borrower Resolution, the WIFIA Borrower Resolution is in full force and 

effect, and no further instruments or documents (including any resolutions, ordinances, and 

supplements) are necessary for the Borrower to execute and deliver, and to perform its obligations 

under, the WIFIA Loan Documents to which it is a party and to consummate and implement the 

transactions contemplated by the WIFIA Loan Documents to which it is a party; 

(e) pursuant to Section 11(a)(ix)(A), the Borrower has obtained all Governmental 

Approvals necessary to execute and deliver, and perform its obligations under, the WIFIA Loan 
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Documents to which it is a party, and all such Governmental Approvals are final, non-appealable, 

and in full force and effect (and are not subject to any notice of violation, breach or revocation); 

(f) pursuant to Section 11(a)(ix)(B), as of the Effective Date, (i) the maximum 

principal amount of the WIFIA Loan, together with the amount of any other credit assistance 

provided under the Act to the Borrower, does not exceed forty-nine percent (49%) of reasonably 

anticipated Eligible Project Costs and (ii) the total federal assistance provided to the Project, 

including the maximum principal amount of the WIFIA Loan, does not exceed eighty percent 

(80%) of Total Project Costs; 

(g) pursuant to Section 11(a)(ix)(C), (i) the Borrower’s Federal Employer 

Identification Number is [●], as evidenced by the Borrower’s W-9 which is attached hereto as 

Annex B-1, (ii) the Borrower’s Data Universal Numbering System number is [●], and (iii) the 

Borrower has registered with, and obtained confirmation of active registration status from, the 

federal System for Award Management (www.SAM.gov), which confirmation is attached hereto 

as Annex B-2; 

(h) pursuant to Section 11(a)(ix)(D), the WIFIA CUSIP Number is [●]; 

(i) pursuant to Section 11(a)(ix)(E), the representations and warranties of the 

Borrower set forth in the WIFIA Loan Agreement and in each other WIFIA Loan Document to 

which the Borrower is a party are true and correct on and as of the date hereof, except to the extent 

that such representations and warranties expressly relate to an earlier date, in which case such 

representations and warranties were true and correct as of such earlier date; 

(j) pursuant to Section 11(a)(ix)(F), no Borrower Material Adverse Effect, or any 

event or condition that could reasonably be expected to have a Borrower Material Adverse Effect, 

has occurred or arisen since June 1, 2021; 

(k) pursuant to Section 11(a)(xi), none of the rating letters delivered to the WIFIA 

Lender pursuant to such Section 11(a)(xi) has been reduced, withdrawn or suspended as of the 

Effective Date; 

[Signature Page Follows] 
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IN WITNESS WHEREOF, the undersigned has executed this certificate as of the date first 

mentioned above. 

ESCONDIDO JOINT POWERS FINANCING 

AUTHORITY 

By:  

Name: Jasmin A. Hall 

Title: President 
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ANNEX A 

INCUMBENCY CERTIFICATE  

The undersigned certifies that he/she is the [Secretary] of the Escondido Joint Powers 

Financing Authority, a joint exercise of powers agency duly organized and existing under the 

Constitution and laws of the State of California (the “Borrower”), and as such he/she is authorized 

to execute this certificate and further certifies that the following persons have been elected or 

appointed, are qualified, and are now acting as officers or authorized persons of the Borrower in 

the capacity or capacities indicated below, and that the signatures set forth opposite their respective 

names are their true and genuine signatures.  He/She further certifies that any of the officers listed 

below is authorized to sign agreements and give written instructions with regard to any matters 

pertaining to the WIFIA Loan Documents to which the Borrower is a party on behalf of the 

Borrower as the Borrower’s Authorized Representative: 

Name Title Signature 

  ________________________ 

  ________________________ 

 

Capitalized terms used in this certificate and not defined shall have the respective meanings 

ascribed to such terms in the WIFIA Loan Agreement, dated as of the date hereof, by and among 

the Borrower, the City of Escondido, and the United States Environmental Protection Agency, 

acting by and through the Administrator of the Environmental Protection Agency. 

IN WITNESS WHEREOF, the undersigned has executed this certificate as of this [●] day 

of [●]. 

ESCONDIDO JOINT POWERS FINANCING 

AUTHORITY 

By:  

Name:  

Title:  
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EXHIBIT H-2 

 

FORM OF CLOSING CERTIFICATE OF CITY 

[●] 

Reference is made to that certain WIFIA Loan Agreement, dated as of [●] (the “WIFIA 

Loan Agreement”), by and among Escondido Joint Powers Financing Authority, as Borrower (the 

“Borrower”), the City of Escondido (the “City”), and the United States Environmental Protection 

Agency, acting by and through the Administrator of the Environmental Protection Agency (the 

“WIFIA Lender”).  Capitalized terms used in this certificate and not defined shall have the 

respective meanings ascribed to such terms in the WIFIA Loan Agreement and section references 

shall refer to the WIFIA Loan Agreement.  Notwithstanding anything to the contrary set forth in 

the WIFIA Loan Agreement, the City is not a borrower with respect to the WIFIA Loan, the WIFIA 

Note, or the WIFIA Loan Agreement and the City has no obligation to make any payment or 

provision for payment of the WIFIA Loan or the WIFIA Note.  The WIFIA Loan Agreement does 

not constitute a contract between the City and the WIFIA Lender by which the City has incurred 

an indebtedness.   

In connection with Section 11(a) (Conditions Precedent – Conditions Precedent to 

Effectiveness) of the WIFIA Loan Agreement, the undersigned, [●], as City’s Authorized 

Representative, does hereby certify on behalf of the City and not in his/her personal capacity, as 

of the date hereof: 

(a) pursuant to Section 11(a)(x), attached hereto as Annex A is an incumbency 

certificate that lists all persons, together with their positions and specimen signatures, who are duly 

authorized by the City to execute the WIFIA Loan Documents to which the City is a party and 

make the certifications of the City delivered in connection therewith, and who have been appointed 

as a City’s Authorized Representative in accordance with Section 26 (City’s Authorized 

Representative) of the WIFIA Loan Agreement;  

(b) pursuant to Section 11(a)(ii), the City has delivered to the WIFIA Lender copies of 

each Related Document and each Existing Construction Contract to which the City is a party, 

together with any amendments, waivers or modifications thereto, that has been entered into on or 

prior to the Effective Date, and each such document is complete, fully executed, and in full force 

and effect, and all conditions contained in such documents that are necessary to the closing of the 

WIFIA transactions contemplated by the WIFIA Loan Agreement have been fulfilled; 

(c) pursuant to Section 11(a)(iii), the City has delivered to the WIFIA Lender a copy 

of the City’s Organizational Documents, as in effect on the Effective Date, each of which 

Organizational Documents is in full force and effect; 

(d) pursuant to Section 11(a)(iv), the City has delivered to the WIFIA Lender a copy 

of the WIFIA City Resolution, the WIFIA City Resolution is in full force and effect, and no further 

instruments or documents (including any resolutions, ordinances, and supplements) are necessary 

for the City to execute and deliver, and to perform its obligations under, the WIFIA Loan 
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Documents to which it is a party and to consummate and implement the transactions contemplated 

by the WIFIA Loan Documents to which it is a party. 

(e) pursuant to Section 11(a)(x)(A), the City has obtained all Governmental Approvals 

necessary (i) as of the Effective Date in connection with the Project and (ii) to execute and deliver, 

and perform its obligations under, the WIFIA Loan Documents to which it is a party, and all such 

Governmental Approvals are final, non-appealable and in full force and effect (and are not subject 

to any notice of violation, breach or revocation); 

(f) pursuant to Section 11(a)(x)(B), as of the Effective Date, (i) the maximum principal 

amount of the WIFIA Loan, together with the amount of any other credit assistance provided under 

the Act to the Borrower, does not exceed forty-nine percent (49%) of reasonably anticipated 

Eligible Project Costs and (ii) the total federal assistance provided to the Project, including the 

maximum principal amount of the WIFIA Loan, does not exceed eighty percent (80%) of Total 

Project Costs; 

(g) pursuant to Section 11(a)(x)(C), the City is in compliance with NEPA and any 

applicable federal, state or local environmental review and approval requirements with respect to 

the Project; 

(h) pursuant to Section 11(a)(x)(D), (i) the City’s Federal Employer Identification 

Number is [●], as evidenced by the City’s W-9 which is attached hereto as Annex B-1, (ii) the 

City’s Data Universal Numbering System number is [●], and (iii) the City has registered with, and 

obtained confirmation of active registration status from, the federal System for Award 

Management (www.SAM.gov), which confirmation is attached hereto as Annex B-2; 

(i) pursuant to Section 11(a)(x)(E), the representations and warranties of the City set 

forth in the WIFIA Loan Agreement and in each other WIFIA Loan Document to which the City 

is a party are true and correct on and as of the date hereof, except to the extent that such 

representations and warranties expressly relate to an earlier date, in which case such 

representations and warranties were true and correct as of such earlier date; 

(j) pursuant to Section 11(a)(x)(F), no City Material Adverse Effect, or any event or 

condition that could reasonably be expected to have a City Material Adverse Effect, has occurred 

or arisen since June 1, 2021; 

(k) pursuant to Section 11(a)(xii), the City has delivered to the WIFIA Lender the Base 

Case Financial Model, which demonstrates that (i) projected Revenues and Authority Revenues 

are each sufficient to meet the Loan Amortization Schedule and (ii) the City has developed, and 

identified adequate revenues to implement, a plan for operating, maintaining and repairing the 

Project over the useful life of the Project; and 

(l) pursuant to Section 11(a)(xiii), the City has delivered to the WIFIA Lender 

certificates of insurance, and each such insurance certificate is true and correct and demonstrates 

compliance with the requirements of Section 17(f) (Affirmative Covenants of the City – Insurance; 

Net Proceeds) of the WIFIA Loan Agreement. 

[Signature Page Follows]  
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IN WITNESS WHEREOF, the undersigned has executed this certificate as of the date first 

mentioned above. 

CITY OF ESCONDIDO 

By:  

Name:  

Title:  
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ANNEX A 

INCUMBENCY CERTIFICATE  

The undersigned certifies that he/she is the [●] of the City of Escondido, a municipal 

corporation and general law city duly organized and existing under the Constitution and laws of 

the State of California (the “City”), and as such he/she is authorized to execute this certificate and 

further certifies that the following persons have been elected or appointed, are qualified, and are 

now acting as officers or authorized persons of the City in the capacity or capacities indicated 

below, and that the signatures set forth opposite their respective names are their true and genuine 

signatures.  He/She further certifies that any of the officers listed below is authorized to sign 

agreements and give written instructions with regard to any matters pertaining to the WIFIA Loan 

Documents to which the City is a party on behalf of the City as the City’s Authorized 

Representative: 

Name Title Signature 

  ________________________ 

  ________________________ 

 

Capitalized terms used in this certificate and not defined shall have the respective meanings 

ascribed to such terms in the WIFIA Loan Agreement, dated as of the date hereof, by and among 

the City, the Escondido Joint Powers Financing Authority, and the United States Environmental 

Protection Agency, acting by and through the Administrator of the Environmental Protection 

Agency. 

IN WITNESS WHEREOF, the undersigned has executed this certificate as of this [●] day 

of [●]. 

CITY OF ESCONDIDO 

By:  

Name:  

Title:  
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EXHIBIT I 

 

FORM OF CERTIFICATE OF SUBSTANTIAL COMPLETION 

 

[Letterhead of Borrower] 

[Date] 

Environmental Protection Agency 

WIFIA Director 

WJC-W 6201A 

1200 Pennsylvania Avenue NW 

Washington, DC 20460 

Project:  Lake Wohlford Dam Replacement Project (WIFIA – N20149CA) 

Dear Director: 

This certificate is provided pursuant to Section 20(g)(i)(A) (Reporting Requirements of the City – 

Notices – Substantial Completion) of that certain WIFIA Loan Agreement (the “WIFIA Loan 

Agreement”), dated as of [●] by and among Escondido Joint Powers Financing Authority (the 

“Borrower”), City of Escondido (the “City”) and the United States Environmental Protection 

Agency, acting by and through its Administrator (the “WIFIA Lender”). 

Unless otherwise defined herein, all capitalized terms in this certificate have the meanings assigned 

to those terms in the WIFIA Loan Agreement. 

I, the undersigned, in my capacity as the City’s Authorized Representative and not in my individual 

capacity, do hereby certify to the WIFIA Lender that: 

(a) on [insert date Substantial Completion requirements were satisfied], the Project satisfied 

each of the requirements for Substantial Completion set forth in the [insert reference to the 

design-build or similar agreements for the Project]; 

(b) Substantial Completion has been declared under each of the above-referenced agreements 

and copies of the notices of Substantial Completion under such agreements are attached to 

this certification; and 

(c) Substantial Completion, as defined in the WIFIA Loan Agreement, has been achieved. 

CITY OF ESCONDIDO, 

by its authorized representative 

 

By:  _______________________________ 

Name: 

Title: 
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EXHIBIT J 

 

FORM OF QUARTERLY REPORT 

United States Environmental Protection Agency 

WIFIA Director 

WJC-W 6201A 

1200 Pennsylvania Avenue NW 

Washington, DC 20460 

WIFIA_Portfolio@epa.gov 

Re:  Lake Wohlford Dam Replacement Project (WIFIA – N20149CA) 

This Quarterly Report for the period of [insert relevant period] (the “Quarterly Period”) is 

provided pursuant to Section 20(c)(i) (Reporting Requirements of the City – Construction 

Reporting) of the WIFIA Loan Agreement, dated as of [●] (the “WIFIA Loan Agreement”), by 

and among Escondido Joint Powers Financing Authority (the “Borrower”), City of Escondido 

(the “City”) and the United States Environmental Protection Agency, acting by and through the 

Administrator of the Environmental Protection Agency (the “WIFIA Lender”).  Unless otherwise 

defined herein, all capitalized terms in this Quarterly Report have the meanings assigned to those 

terms in the WIFIA Loan Agreement. 

1. Project Status.  Provide a narrative summary of the Project’s construction progress during 

the Quarterly Period, including with respect to the Project components or sub-projects 

where appropriate. Complete the table in Appendix A to update the Project scope, schedule, 

and costs with the latest information. 

 
 

 

2. Current Projected Substantial Completion Date:  

 

 

If the current Projected Substantial Completion Date differs than the date set forth in the 

Quarterly Report most recently delivered to the WIFIA Lender (or, if no such report has 

yet been provided, the date of the Projected Substantial Completion Date set forth in the 

WIFIA Loan Agreement as of the Effective Date), provide a description in reasonable 

detail for such projected delay or difference: 

 
 

 

3. Material Problems (if any) 

 

Note any problems encountered or anticipated during the construction of the Project during 

the Quarterly Period that (1) impedes Project completion within the scope, costs, and 

schedule outlined in the WIFIA Loan Agreement or (2) relates to unforeseen complications 

 

Attachment "A" 

Page 202 of 206

Resolution No. 2024-16 

Exhibit "A" 

Page 209 of 214

474

Item8.



in connection with the construction of the Project.  This may include commissioning/start-

up issues, constructability issues for the Project as planned, adverse impacts to Project 

surroundings, changes in or issues with meeting environmental or federal compliance 

requirements, and unanticipated or abnormal permit approval timelines. Include an 

assessment of the impact and any current plans to address the problems.  

 

4. Other Matters Related to the Project (if applicable) 

 

 

 

 

Date:  _______________________ CITY OF ESCONDIDO, 

  

 By:  _______________________________ 

 Name:  _____________________________ 

 Title:_______________________________ 
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APPENDIX A 

 
Project Scope Project Schedule Project Costs 

Project 

Component 

Completed 

(Y/N) 

Contract/ 

Vendor 

Bid 

Advertisem

ent Date 

Contract 

Award Date 

NTP 

Effective 

Date 

Original 

Substantial 

Completion 

Date 

Estimated  

Substantial 

Completion 

Date 

Original 

Contract 

Amount 

Estimated 

Costs to 

Complete 

Costs 

Earned or 

Paid to 

Date 

           

           

Total           

 
 

 

Table Definitions:  

Project Component –  project name or ID as tracked by the borrower 

Complete (Y/N) – indication that project is complete, and no additional updates will be provided 
Description (program of projects only) – brief overview of scope of work for the project component.  

Location (program of projects only) – physical project boundaries  
Covered by existing NEPA? (program of projects only) – refer to the environmental review documents that is the basis for the NEPA finding. Is 

the project within the geographic scope and scope of activities described in the documents?  

 
Contract/Vendor – the contract identifier and contractor that is/will be completing the project construction. 

Bid Advertisement Date – the date the bid was advertised 

Contract Award date – the date the contract was awarded 
NTP Effective date – the effective date to proceed with the construction in the Notice to Proceed 

Original Substantial Completion Date – the substantial completion date for the given project as noted in the original contract award 

Estimated Substantial Completion Date – the latest date estimate for substantial completion for the given project component 
 

Original Contract Amount – the original contract award amount 

Estimated Costs to Complete – the latest cost estimates to complete the given project component  
Costs Earned or Paid to Date – the latest incurred contract costs for the given project component 

Total – Total the cost amounts across all project components and contracts 
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EXHIBIT K 

 

FORM OF PUBLIC BENEFITS REPORT 

Pursuant to Section 11(a)(xiv) and Section 20(d) of the WIFIA Loan Agreement, dated as of the 

date hereof, by and among Escondido Joint Powers Financing Authority, the City of Escondido 

(the “City”), and the United States Environmental Protection Agency, acting by and through the 

Administrator of the Environmental Protection Agency (the “WIFIA Loan Agreement”), the City 

is providing this Public Benefits Report in connection with the Lake Wohlford Dam Replacement 

Project (WIFIA – N20149CA).  Capitalized terms used in this Public Benefits Report and not 

defined shall have the respective meanings ascribed to such terms in the WIFIA Loan Agreement. 

Reporting Period:  [Prior to the Effective Date][within ninety (90) days following the Substantial 

Completion Date][within ninety (90) days following the fifth (5th) anniversary of the Substantial 

Completion Date] 

(i) The number of total jobs and direct jobs projected to be created by the Project during 

the period between the Effective Date and the Substantial Completion Date:  

WIFIA projects that the Project will create [__] total jobs, of which the City projects [__] 

will be direct jobs. 

(ii) Indicate (yes or no) whether the Project will assist the City in complying with 

applicable regulatory requirements, and if yes, describe how the project assists with 

regulatory compliance: 

Yes ☐  

If yes, additional description: [___] 

No  ☐  

(iii) The Project will assist the City with the following environmental measure:17 

[Amount by which Project will provide new, expanded, improved, more reliable, more 

resilient, or more efficient treatment capacity for wastewater treatment (measured in 

MGD capacity at Substantial Completion)] 

[Amount by which Project will provide higher level of treatment at wastewater treatment 

plants (measured in MGD capacity at Substantial Completion)] 

[Frequency and volume of CSOs events per year eliminated by the Project (measured in 

gallons and events per year at Substantial Completion)] 

17  NTD:  Appropriate environmental measure to be selected by WIFIA engineering. 
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[Reduce levels of Nitrogen, Phosphorus, biochemical oxygen demand (BOD) and 

total suspended solids (TSS) (measured by percentage annually)] 

[Increase the volume of potable water produced (measured by MGD annually)] 

[Increase the volume of water recycled, recharged or redirected (measured by 

MGD annually)] 

[Increase Class [A][B] biosolids (measured by tons annually)] 

[Prevent/eliminate collection sewer failures (measured by number per 100 miles)] 

[Increase amount of grit removed (measured by tons annually)] 

[Reduce frequency and volume of SSO discharges to local watersheds [provide 

standby power] (measured by [___]) 

[Provide increased stormwater and flood protection (measured by total number of 

acreage)] 

[Prevent water main breaks (measured by number annually)] 
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Consulting Agreement (v2) - 12 - CAO:2/16/2023 

ATTACHMENT “B” 
Personnel List 

Pursuant to Section 4 of the Agreement, CONSULTANT shall only assign performance of Services to 
persons listed below.  

1. Victor Conklin, Principal, Golden State Labor Compliance, LLC, vconklin@goldenstatelc.com;
2. Andrea Richards, Labor Compliance Specialist and Operations Manager, Golden State Labor

Compliance, LLC, arichards@goldenstatelc.com;

3. Mandy Romo, Admin Support, Golden State Labor Compliance, LLC,

mromo@goldenstatelc.com;

4. Christy Yates, Labor Compliance Specialist, Golden State Labor Compliance, LLC,

cyates@goldenstatelc.com;

5. Martha Delany, Labor Compliance Specialist, Golden State Labor Compliance, LLC,

mdelany@goldenstatelc.com;

6. Gary Cole, Field Representative, Golden State Labor Compliance, LLC,

gcole@goldenstatelc.com; and

7. Harvey Kuch, Field Representative, Golden State Labor Compliance, LLC,
hkuch@goldenstatelc.com.

CONSULTANT shall not add or remove persons from this Personnel List without the City’s prior written 
consent.  If CONSULTANT has not designated a person to perform a component of the Services, 
CONSULTANT shall not assign such component of the Services to a person without obtaining the City’s 
prior written consent.  CONSULTANT shall not subcontract any component of the Services without 
obtaining the City’s prior written consent. 

Acknowledged by: 

Date:  __________________ ___________________________________ 
Victor Conklin, President 
Golden State Labor Compliance, LLC  
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 RESOLUTION NO. 2024-17 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
ESCONDIDO, CALIFORNIA, APPROVING THE FINDING 
THAT CONSTRUCTION OF THE LAKE WOHLFORD DAM 
REPLACEMENT PROJECT WILL BE SUBSTANTIALLY 
COMPLEX AND REQUIRES A CONTRACTOR RETENTION 
RATE OF TEN PERCENT FOR CONSTRUCTION OF THE 
LAKE WOHLFORD DAM REPLACEMENT PROJECT 

 

 

 WHEREAS, the City of Escondido (“City”) desires to construct the Lake Wohlford Dam 

Replacement Project (“Project”); and 

 WHEREAS, the Project work will generally replace the existing dam with a new roller compacted 

concrete dam with integrated spillway and outlet works immediately downstream of the existing dam; 

and 

 WHEREAS, Lake Wohlford Road is heavily travelled and the businesses located along Lake 

Wohlford Road rely on easy access for their customers, therefore, it is essential to maintain an open 

roadway during construction of the Project; and 

WHEREAS, the Project area consists of hilly, rocky, and environmentally and culturally sensitive 

habitat, including mature oak trees. There is limited clear flat surface area for staging of materials such 

as spoil and rock stockpiles, construction equipment, batch plant equipment and materials, and onsite 

construction office space; and 

WHEREAS, a portion of the work will extend beyond normal business hours using rotational 

shifts because the roller compacted concrete placement of the dam and spillway structures must be 

done continuously without stopping, which is very labor and equipment intensive; and  
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WHEREAS, an exploratory geotechnical field investigation and report was performed and will 

help identify some of the risks associated with performing the construction. To further help mitigate the 

City’s risks exposure, a consultant construction management and specialty inspection team will be 

retained for the duration of the Project; and 

WHEREAS, the Interim Director of Utilities, has determined that this Project is substantially more 

complex than typical construction projects; and 

 WHEREAS, Public Contract Code 7201(b), allows for an increase in the amount of retention to be 

withheld from progress payments to project contractors and subcontractors when a project is found to 

be substantially complex; and 

 WHEREAS, 10% retention will provide sufficient monies to cover lingering and substantial 

preliminary notices and will provide a funding source for City payment to subcontractors in case of prime 

contractor default; and 

 WHEREAS, the Interim Director of Utilities, has determined that the desired retention amount for 

this particular construction Project is 10%; and 

 WHEREAS, City Council agrees with the Interim Director of Utilities regarding the complexity of 

the Project and of setting the Project contractor retention rate at 10%. 

 NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Escondido, California, as 

follows: 

1. That the above recitations are true. 
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2. That the Mayor and City Council make the necessary findings under Public Contract Code 

7201(b) to increase the retention on this project and accept the recommendation of the Interim 

Director of Utilities. 

3. That the Interim Director of Utilities, is authorized on behalf of the City, to include in the 

contract documents, as they are advertised for bid and as they are then included in a subsequent 

Public Improvement Agreement, the designation of the Project complexity, and the retention 

withholding rate of 10%. 
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KEY- 

CONSENT CALENDAR   CURRENT BUSINESS

PUBLIC HEARING  WORKSHOP

3/6/2024 (B&C INTERVIEWS)

CONSENT CALENDAR - (D. SHULTZ) - TREASURER’S INVESTMENT REPORT FOR THE QUARTER ENDED DECEMBER 31, 2023 - Request the City Council 

receive and file the Quarterly Investment Report for the quarter ended December 31, 2023.

ESSENTIAL SERVICE: YES - INTERNAL REQUIREMENT

COUNCIL PRIORITY: 

CONSENT CALENDAR - (J. PERPETUA) - CALPERS INDUSTRIAL RETRIEMENT FOR POLICE OFFICER JAY NORRIS - Request the City Council adopt 

Resolution No. 2024-14, approving the California Public Employees’ Retirement System (“CalPERS”) Industrial Disability Retirement for Police 

Officer Jay Norris.

ESSENTIAL SERVICE: YES - INTERNAL REQUIREMENT IN SUPPORT OF POLICE SERVICES

COUNCIL PRIORITY: 

CONSENT CALENDAR - (C. MCKINNEY) -  APPROVAL TO CONVERT GRANT-FUNDED PROJECT MANAGER POSITIONS TO PERMANENT - It is requested 

that the City Council adopt Resolution No. 2024-20 approving the conversion of two Project Manager positions from Grant-funded to permanent as 

necessary to support ongoing Capital Improvement Program delivery needs.

ESSENTIAL SERVICE: YES - INFRASTRUCTURE, PARKS FACILITIES/OPEN SPACES

COUNCIL PRIORITIES: IMPROVE PUBLIC SAFETY, INCREASE RETENTION AND ATTRACTION OF PEOPLE AND BUSINESSES TO ESCONDIDO

CONSENT CALENDAR - (A.MORROW) - AMENDMENT NO. 1 TO MWD EXCHANGE AGREEMENT - It is requested that the City Council adopt 

Resolution No. 2024-24 authorizing the Mayor to execute an amendment to the 2003 Agreement Relating to Supplemental Water Among the 

Metropolitan Water District of Southern California, the San Luis Rey Settlement Parties, and the United States.

ESSENTIAL SERVICE: YES - CLEAN WATER

COUNCIL PRIORITIES: N/A

RENT REVIEW BOARD HEARING - (C. MCKINNEY) - LONG-FORM RENT INCREASE APPLICATION FOR TOWN AND COUNTRY MOBILEHOME PARK It is 

requested that the Council review and approve the long-form rent increase application submitted by Town and Country Mobilehome Park and 

adopt Rent Review Board Resolution No. RRB Resolution No. 2024-XX.

ESSENTIAL SERVICE: YES - INTERNAL REQUIREMENT

COUNCIL PRIORITY: 

CURRENT BUSINESS - (Z. BECK) - BOARD AND COMMISSION INTERVIEWS - Request the City Council conduct interviews of applicants to fill 

vacancies on the City's Boards and Commissions.
ESSENTIAL SERVICE: YES, INTERNAL REQUIREMENT

COUNCIL PRIORITY:  

3/13/2024 - NO MEETING 

Page 1
483

Item9.


	Top
	Item1.	Affidavits of Publication etc.
	Item2.	APPROVAL OF WARRANT REGISTER
	Item3.	Approval of Minutes
	Item4.	Waiver of Reading of Ordinances and Resolutions
	Item5.	CONSENT CALENDAR - MEMORANDUM OF UNDERSTANDING BETWEEN THE CITY OF ESCONDIDO AND THE ESCONDIDO FIREFIGHTERS’ ASSOCIATION – SAFETY AND NON-SAFETY BARGAINING UNIT
	Resolution No. 2024-22
	Exhibit A - Resolution No. 2024-22

	Item6.	CURRENT BUSINESS - REVIEW OF CITY DATA REGARDING HOMELESSNESS
	Item7.	CURRENT BUSINESS - HOMELESSNESS POLICY STATEMENT
	Attachment 1

	Item8. CURRENT BUSINESS - LAKE WOHLFORD DAM REPLACEMENT PROJECT: CONSTRUCTION MANAGEMENT AGREEMENTS AND CONTRACTOR RETENTION RATE 
	Resolution No. 2024-15
	Exhibit A - Resolution No 2024-15
	Resolution No. 2024-16
	Exhibit A - Resolution No. 2024-16
	Resolution No. 2024-17

	Item9.	Future Agenda
	Future Agenda

	City Manager's Weekly Activity Report 



