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email brenda.fritsvold@deschutes.org. 
 

 

 

 

BOARD OF COUNTY COMMISSIONERS MEETING 

9:00 AM, WEDNESDAY, DECEMBER 13, 2023 

Barnes Sawyer Rooms - Deschutes Services Building - 1300 NW Wall Street – Bend 

(541) 388-6570 | www.deschutes.org 

AGENDA 

 

MEETING FORMAT: In accordance with Oregon state law, this meeting is open to the public and 

can be accessed and attended in person or remotely, with the exception of any executive session. 

 

Members of the public may view the meeting in real time via YouTube using this link: 

http://bit.ly/3mmlnzy. To view the meeting via Zoom, see below. 

 
Citizen Input: The public may comment on any topic that is not on the current agenda. 

Alternatively, comments may be submitted on any topic at any time by emailing 

citizeninput@deschutes.org or leaving a voice message at 541-385-1734. 
 

When in-person comment from the public is allowed at the meeting, public comment will also be 

allowed via computer, phone or other virtual means. 

 
Zoom Meeting Information: This meeting may be accessed via Zoom using a phone or computer. 
 

 To join the meeting via Zoom from a computer, use this link: http://bit.ly/3h3oqdD. 
 

 To join by phone, call 253-215-8782 and enter webinar ID # 899 4635 9970 followed by the 

passcode 013510. 
 

 If joining by a browser, use the raise hand icon to indicate you would like to provide public 

comment, if and when allowed. If using a phone, press *9 to indicate you would like to 

speak and *6 to unmute yourself when you are called on. 

 

 When it is your turn to provide testimony, you will be promoted from an attendee to a 
panelist. You may experience a brief pause as your meeting status changes. Once you 
have joined as a panelist, you will be able to turn on your camera, if you would like to. 
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Time estimates: The times listed on agenda items are estimates only. Generally, items will be heard in 
sequential order and items, including public hearings, may be heard before or after their listed times. 

CALL TO ORDER 

PLEDGE OF ALLEGIANCE 

CITIZEN INPUT:  Citizen Input may be provided as comment on any topic that is not on the 

agenda. 

Note: In addition to the option of providing in-person comments at the meeting, citizen input comments 

may be emailed to citizeninput@deschutes.org or you may leave a brief voicemail at 541.385.1734. 

CONSENT AGENDA 

1. Approval of Purchase Agreement and Dedication Deed from the Jesse and Kimberly 

Dent Joint Trust for Right of Way for the Powell Butte Highway/Butler Market Road 

Intersection Improvement Project  

2. Approval of a grant agreement with Free on the Outside for the purchase and operation 

of new shelter and housing units for male justice-involved individuals on supervision 

with Deschutes County Parole and Probation 

3. Consideration of Board Signature on letters thanking Pamela Ferguson, and appointing 

Denise Gardiner, for service on the Newberry Estates Special Road District 

4. Consideration of Board Signature on letter appointing Diane Tolzman for service on the 

OSU Extension / 4H Advisory Council 

ACTION ITEMS 

 

5. 9:10 AM Ballot Measure 110: Public Safety Partners Presentation on a Comprehensive 

Approach to Addressing Oregon’s Addiction and Community Livability Crisis 

 

6. 9:40 AM Public Hearing and consideration of ordinance to amend section 2.37.120 of 

the Deschutes County Code to clarify contract processing procedures 

 

7. 9:50 AM Sale of property at 51950 Huntington Road in La Pine to Habitat for 

Humanity La Pine Sunriver 

 

8. 10:00 AM Veteran Behavioral Health Peer Support Specialist Program Grant Application 

 

Convening as the governing body of the Deschutes County 911 Service District 

 

9. 10:10 AM Contract with L3Harris for completion of DC911 Radio Enhancement Plan 
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Reconvening as the governing body of Deschutes County 

 

10. 10:20 AM Oregon State Weed Board Grant Application for Deschutes County Noxious 

Weed Project 

 

11. 10:30 AM Work Session: Plan Amendment and Zone Change at 64430 Hunnell Road 

 

12. 10:45 AM First reading of Ordinance No. 2023-027 – Bend Airport Text Amendment 

 

13. 10:55 AM Long Range Planning - Work Plan Update 

OTHER ITEMS 

These can be any items not included on the agenda that the Commissioners wish to discuss as part of 

the meeting, pursuant to ORS 192.640. 

EXECUTIVE SESSION 

At any time during the meeting, an executive session could be called to address issues relating to ORS 

192.660(2)(e), real property negotiations; ORS 192.660(2)(h), litigation; ORS 192.660(2)(d), labor 

negotiations; ORS 192.660(2)(b), personnel issues; or other executive session categories.  

Executive sessions are closed to the public; however, with few exceptions and under specific guidelines, 

are open to the media. 

14. Executive Session under ORS 192.660 (2) (d) Labor Negotiations 

ADJOURN 
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AGENDA REQUEST & STAFF REPORT 

 

MEETING DATE:  December 13, 2023 

SUBJECT: Approval of Purchase Agreement and Dedication Deed from the Jesse and 

Kimberly Dent Joint Trust for Right of Way for the Powell Butte Highway/Butler 

Market Road Intersection Improvement Project  

 

RECOMMENDED MOTION: 

Move approval of Document Nos. 2023-793 and 2023-794 to effect a purchase of right-of-

way and approve a deed of dedication from the Jesse and Kimberly Dent Joint Trust. 

 

BACKGROUND AND POLICY IMPLICATIONS: 

The Board of County Commissioners authorized the Road Department to negotiate with 

owners of properties impacted by the Powell Butte Highway/Butler Market Road 

Intersection Improvement project for the acquisition of right of way by Resolution No. 

2023-049.  During preliminary design of the project, it was determined that a portion of Tax 

Lot No. 171318D000500, owned by the Jesse and Kimberly Dent Joint Trust, would be 

impacted by the project.  The Road Department has negotiated with the property owners 

for right of way acquisition.  The property owners have agreed to the following: 

 

Instrument:  Dedication Deed 

Area:   ±18,595 sq. ft. (±0.43 acre) 

Compensation: $58,400.00 

Other Obligations: $52,771.00 as reimbursement to property owner for relocation of 

irrigation system components within the dedication area. 

 

BUDGET IMPACTS:  

The County will make payment to the property owner in the amount of $111,171.00, which 

is budgeted in the Department’s Fiscal Year 2023-2024 Road Capital Improvement Plan 

budget. 

 

ATTENDANCE:  

Cody Smith, County Engineer/Assistant Road Department Director  
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AGENDA REQUEST & STAFF REPORT 

 

MEETING DATE:  December 13, 2023 

SUBJECT: Approval of a grant agreement with Free on the Outside for the purchase and 

operation of new shelter and housing units for male justice-involved individuals 

on supervision with Deschutes County Parole and Probation 

 

RECOMMENDED MOTION: 

Move approval of Board signature on Document No. 2023-1031, a grant agreement with 

Free on the Outside for the purchase and operation of new shelter and housing units for 

male justice-involved individuals on supervision with Deschutes County Parole and 

Probation. 

 

BACKGROUND AND POLICY IMPLICATIONS: 

On May 31, 2023 Deschutes County Community Justice through its Adult Parole and 

Probation division was awarded a grant for $1,078,518 out of funds provided as part of the 

Governor’s Emergency Order 23-02. This grant provided funds to purchase a residence in 

Deschutes County to provide shelter and housing for clients of Adult P&P. The Board 

accepted the funding in July 2023 through a subrecipient agreement (2023-690). 

 

The Adult Parole and Probation division (Adult P&P) received approval from the Board on 

August 21, 2023 to issue RFP 2023-751 to select a provider which would own the residence 

and use it to operate a program that creates short-term shelter and longer-term housing 

options. Originally, the plan anticipated that up to 24 supervised individuals annually would 

be able to participate in the housing program, but the selected property can likely 

accommodate up to 40-50 participants each year.  

 

Adult P&P conducted an RFP process with a multi-disciplinary review panel which 

recommended that RFP 2023-751 be awarded to Free On The Outside, a 501(c)(3) non-

profit organization which has over 15 years of experience operating transitional housing in 

Oregon and manages over 200 beds. They utilize a live-in onsite manager and will work 

closely with Adult P&P to create a program where clients are good neighbors and working 

towards securing long-term housing while meeting the conditions of their supervision. The 

Board issued a Notice of Intent to Award on October 25, 2023 and the seven-day protest 

period passed without protest.  
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Free On The Outside and Deschutes County Community Justice have reviewed available 

properties in Deschutes County that fall within the funding constraints of the grant and 

public safety considerations and made the recommendation to move forward with 

purchasing a triplex located at 640-652 SE Wilson Ave., Bend, Oregon.  

 

An offer has been accepted by the seller, and on December 6, 2023, the Board approved 

the purchase of this property. Closing will occur around December 15, 2023. 

 

After the County purchases the property using the awarded grant funds, a quit claim deed 

with a reversionary interest will be issued to Free On The Outside who will then be 

responsible for 100% of ownership costs of the property and operation costs of the 

program. The grant requires that a 10-year restrictive covenant be put onto the property 

restricting its use to shelter and transitional housing. At the end of the 10-year period (the 

expiration date will be December 31, 2034) the property will belong to Free On The Outside 

without any restrictions. 

 

The grant agreement outlines the initial purchase of the property along with general 

operations of the program. A separate operating contract/agreement will specify the 

referral process and program operations. 

 

BUDGET IMPACTS:  

Total grant funds awarded for the project: $1,078,518 

 

ATTENDANCE:  

Deevy Holcomb, Community Justice Director  

Trevor Stephens, Community Justice Business Manager 
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AGENDA REQUEST & STAFF REPORT 

 

MEETING DATE:   December 13, 2023 

SUBJECT: Ballot Measure 110: Public Safety Partners Presentation on A Comprehensive 

Approach to Addressing Oregon’s Addiction and Community Livability Crisis 

 

 

BACKGROUND AND POLICY IMPLICATIONS: 

The Oregon Association of Chiefs of Police, the Oregon State Sheriffs’ Association, the 

Oregon District Attorneys Association and the League of Oregon Cities have collaboratively 

developed numerous policy proposals to address Oregon's severe addiction crisis, the 

alarming rise in fentanyl overdose-related deaths, and the detrimental effects the crisis is 

having on community safety and quality of life across the state. Together, these proposals 

constitute a comprehensive approach to the problems being experienced. 

 

Deschutes County District Attorney Stephen Gunnels will present the proposals and invite 

questions from the Board. 

 

BUDGET IMPACTS:  

None 

 

ATTENDANCE:  

Stephen Gunnels, District Attorney 
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A Comprehensive Approach to Addressing Oregon’s 
Addiction and Community Livability Crisis 

  
The following policy recommendations are designed to address Oregon's severe addiction crisis, 
the alarming rise in fentanyl overdose-related deaths, and the detrimental e:ects the crisis is 
having on community safety and quality of life across our state. While some of these solutions are 
specific to addressing certain provisions of Ballot Measure 110, the approach below is meant to 
be comprehensive. 
 
As your partners in public safety, we believe that Ballot Measure 110 failed to recognize that drug 
addiction is both a public health and public safety crisis and requires solutions on both sides of 
the ledger. Success will require new tools and a significant allocation of resources along with an 
adaptable approach that recognizes the diverse needs and challenges of each Oregon 
community.  
 
RESTORING PUBLIC SAFETY SOLUTIONS: 
 
Policy Proposal #1: Reclassify Possession of a Controlled Substance (PCS) from an E-
Violation to an A-Misdemeanor  
 
We can restore Possession of a Controlled Substance (PCS) to an A-Misdemeanor and present 
new post-BM 110 modifications that reflect the desire for treatment intervention. This should 
include diversion eligibility and dismissal of a charge upon successful completion of the one-year 
diversion and any required treatment (DUII approach). In addition, unlike DUII diversion, drug PCS 
related cases should be eligible for multiple diversion entrances. The current E-violation for 
possession of a controlled substance is ine:ective and fails to connect persons struggling with 
severe addiction to the treatment they need. An A-Misdemeanor with diversion will compel those 
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struggling with addiction to enter treatment without turning to an approach that focuses on 
incarceration.  
 
Policy Proposal #2: “Boyd/Hubbell Fix” - Modify the statutory definition of controlled 
substance “delivery” to include the “transfer” of drugs and the “possession with intent to 
transfer” drugs: 
 
This fix focuses the policy solutions on the supply side of the equation with the dealer – not user – 
end of the drug crisis in Oregon. By restoring 34-years of state law that allowed the State to charge 
dealers when there is substantial evidence of the intent to deliver, like significant quantities of 
drugs, lists of sales, and cash. The proposed fix simply and clearly modifies the definition of 
“delivery” to include the “transfer” of drugs and the “possession with intent to transfer” drugs. 
 
Policy Proposal #3: Modify the statutory pretrial hold language from SB 48 (2021 
Legislative Session) to ensure that jails and judges have the flexibility to hold drug dealers 
charged with Distributing a Controlled Substance (DCS) and repeat oTenders. 
 
Senate Bill 48 (2021) required the Presiding Judge of each judicial district, following guidance from 
the Chief Justice and her Criminal Justice Advisory Council (CJAC), to enter a standing pretrial 
order specifying to the sheri: (or any other supervising entity) those persons and/or o:enses that 
are subject to “Release on Own Recognizance” (ROR), subject to conditional release, or that are 
not eligible for release until arraignment. A modification in this law could make it clear that a pre-
trial hold for dealers is a community priority. 
 
Policy Proposal #4: Fund county probation departments to supervise misdemeanor theft 
and property crime cases where defendants are dealing with an addiction/substance abuse 
disorder. 
 
Overall studies indicate that between 50% and 80% of property crimes commi;ed in a community are 
commi;ed by those suffering from severe addic>on who steal to support that addic>on.  Currently 
county proba>on departments don’t supervise misdemeanor theB or property cases which means 
there is no opportunity for a drug/alcohol addic>on screening and no requirement for drug treatment 
as part of their supervision package. This makes mi>ga>ng future harm almost impossible and fails to 
capture a popula>on where there is significant overlap between persons commiHng property crimes 
and those possessing controlled substances. This solu>on doesn’t put addi>onal pressure on the 
defense bar, as these individuals are already involved in the criminal jus>ce system – and simply 
ensures they are screened and connected to mandatory treatment when needed.  
 
Policy Proposal #5: Create a new A-Misdemeanor for “Public Use of a Controlled 
Substance” to align with current law prohibiting public use of alcohol and marijuana 
 
Create a Class A Misdemeanor for public use of a controlled substance. Public use includes use 
in public and private buildings. The o:ense should be identified in statute as a “designated drug 
related misdemeanor” for the purposes of ORS 423.478(4)(b), which will allow for state funding of 
both treatment and supervision costs related to violations of the prohibition. This must be a 
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statewide law and not simply remove local preemption which will not allow for consistent 
application across local jurisdictions or the access to local county jails. 
 
Policy Proposal #6: Create a new Class A Misdemeanor for “Use of a Controlled 
Substance in an Enclosed Public Space that Endangers another Person.” (Escalates to Class 
C Felony for Repeat OTenses) 
 
Establishing a penalty for public use of a controlled substance must be accompanied with a 
penalty for use in an enclosed public space that endangers another person. The language would 
provide that “A person commits the crime of recklessly endangering another person if the person, 
while in an enclosed area, knowingly ingests, inhales, ignites, combusts or consumes a controlled 
substance in a manner that creates an immediate risk of ingestion, inhalation, or consumption by 
another person. For this purposes of this section, “enclosed area” is defined as a building or 
public transit vehicle or facility. It is an a:irmative defense to this charge if all other persons 
placed at risk by the defendant’s conduct knowingly consent to the exposure. This crime would be 
punishable as a Class A Misdemeanor, escalating to a Class C Felony for repeat violations.  This 
crime would be considered a “designated drug-related misdemeanor” for the purposes of ORS 
423.478(4)(b). 
 
TREATMENT & COMMUNITY FOCUSED SOLUTIONS: 
 
Policy Proposal #7: Prioritize adequate and sustainable funding for Oregon’s Specialty 
Courts: 
 
Inadequate state funding of Oregon’s specialty courts is the biggest threat to their long-term 
e:ectiveness and stability. In fact, Specialty Courts in several jurisdictions (including Multnomah, 
Deschutes and Benton County) are at risk of discontinuing their operations.  
 
Specialty Courts combine accountability and supervision with a treatment-oriented approach that 
e:ectively addresses addiction and reduces recidivism rates among participants. Specialty 
Courts are designed to tailor treatment plans and support services to address the specific needs 
and challenges faced by participants. The approach has an established track record of success 
that addresses addiction and equips participants with the tools and support necessary to 
reintegrate into community life as productive citizens. 
 
Policy Proposal #8: Establish authority to utilize welfare holds of up to 72 hours for 
intoxicated persons who pose a danger to self or others: 
 
In many western states, law enforcement, EMTs and other first responders are able to utilize 
welfare holds of up to 72 hours where a person who is acutely intoxicated to a degree where they 
pose a danger to themselves or others can be held in a custodial environment and given 
supervised medical care.  After 72 hours, the person is given the option to either leave on their 
own or stay and receive additional services.  The states that have implemented these policies 
have seen a high level of engagement with aftercare and wrap-around services.  This also gives 
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o:icers options other than jail or the emergency room for a person su:ering from a severe 
substance use disorder (SUD).   
 
Policy Proposal #9: Create adequate stabilization, detoxification and treatment capacity 
in jurisdictions throughout Oregon by making sustainable investments in sobering 
center/stabilization and treatment bed capacity for adults and juveniles. 
 
Oregon's absence of dedicated sobering centers and stabilization facilities leaves communities 
helpless when dealing with severely addicted individuals who require detoxification and 
stabilization before they can successfully enter treatment. Detoxification is often the first step in 
the journey to recovery, as it helps individuals safely manage withdrawal symptoms and become 
physically stable before they can fully engage in addiction treatment programs. The lack of this 
capacity is a limiting factor in e:orts to create an addiction to treatment pipeline. In addition, the 
Legislature should explore immediate grant funding for the expansion of existing juvenile and adult 
substance use disorder in-patient and outpatient treatment facilities. 
 
Policy Proposal #10: Support the establishment of Opioid Overdose Quick Response 
Teams: 
 
In response to increased opioid-related deaths, Ohio has created “Naloxone Plus” teams, also 
called Quick Response Teams (QRTs) that respond after a reported overdose and use of Narcan.  
In this model, a small team reaches out to an individual who is recovering from an overdose event 
and o:ers person-centered services. In Colerain Township, north of Cincinnati, the team has a 
police o:icer, firefighter/EMT, peer recovery mentor, or treatment professional. Between 2015 and 
2019, the team responded to over 400 overdose follow ups and of the individuals contacted, 80% 
did an assessment and engaged in treatment. The goal of QRTs is to reach an individual in the time 
immediately after an overdose event, within 72 hours as best practice (but ideally much sooner 
than that) and to o:er connections when the person may be ready to change due to the overdose 
event. The proposal would create grant funding for Quick Response Teams (QRT’s). 
 
Policy Proposal #11: Support aligning the siting of residential and secure residential 
facilities with the requirements in the Fair Housing Act: 
 
There is a significant need in our communities for residential – and secure residential – facilities 
for those experiencing mental health and substance abuse challenges across our State. This has 
become even more urgent given the recent federal court decision and the ongoing crisis taking 
place in our Oregon State Hospital. This is an urban and rural problem that is impacting 
communities throughout Oregon. Ensuring our land-use policies for siting secure facilities comply 
with federal requirements will expedite the desperately needed expansion of Oregon’s behavioral 
health residential treatment and supported housing capacity. All such facilities must meet the 
safety and security requirements currently existing in statue but would otherwise be treated and 
similarly situated housing.   
 

Kevin Campbell, Oregon Association of Chiefs of Police 
Jason Myers, Oregon State Sheri=s’ Association 

Amanda Dalton, Oregon District Attorneys Association 
Scott Winkels, League of Oregon Cities  
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AGENDA REQUEST & STAFF REPORT 

 

MEETING DATE:  December 13, 2023  

SUBJECT: Public Hearing and consideration of ordinance to amend section 2.37.120 of the 

Deschutes County Code to clarify contract processing procedures 

 

RECOMMENDED ACTION: 

Following the public hearing, move first and second readings and emergency adoption of 

Ordinance 2023-026 amending DCC 2.37.120 to clarify existing procedure relative to 

contract processing post-Notice of Intent to Award. 

 

BACKGROUND AND POLICY IMPLICATIONS: 

Earlier this Fall the Board approved amendments to DCC 2.36 and DCC 2.37.  The 

proposed amendment to section 2.37.120 should have been included in that previous 

packet.  Adding now and proposing emergency adoption to align with the January 1, 

2024, effective date for the other amendments to the contracting code. 

BUDGET IMPACTS:  

None.  

 

ATTENDANCE:  

Admin 

Legal 
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REVIEWED

LEGAL COUNSEL

An Ordinance Amending Section 2.37.120 of Title
2.37,Contracting, of the Deschutes County Code;
Emergency Adoption.

For Recording Stamp Only

BEFORE THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON

*
*
*

ORDINANCE NO. 2023.026

WHEREAS, the Deschutes County Code (DCC) contains rules and regulations duly enacted through
ordinance by Deschutes County and the Deschutes County Board of Commissioners; and

WHEREAS, from time-to-time the need arises to make amendments, including new enactments to the
DCC;and

WHEREAS, staff from Facilities, Administration, and Legal have from time to time identified a need to
amend DCC 2.37 to reflect either state law changes or revisions appropriate for county operations; and

WHEREAS, the Board of County Commissioners of Deschutes County considered this mafter at a duly
noticed public hearing during the Board meeting on December 13,2023, and determined that Section 2.37.120 of
Title2.37 should be amended; now therefore,

THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON, ORDAINS
as follows:

Section l. AMENDMENT. DCC 2.37.120 is amended to read as described in Exhibit "A," attached
hereto and by this reference incorporated herein, with new language underlined and language to be deleted in

@.
Section 2. ADOPTION. This Ordinance being necessary for the immediate preservation of the public

peace, health and safety, an emergency is declared to exist; this Ordinance takes effect on January 1,2024.

/il

PAGE I OF2 - ORDINANCENO. 2023.026
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Dated this of 2023

ATTEST:

Recording Secretary

Date of lst Reading: l3th day of December, 2023.

Date of 2nd Reading: l3t day of Decembe\2023.

Commissioner

Patti Adair
Phil Chang
Anthony DeBone

Effective date: lst day of January,2024.

BOARD OF COT.'NTY COMMISSIONERS
OF DESCHUTES COUNTY, OREGON

ANTHONY DeBONq Chair

PATTT ADAIR, Vice Chair

PHIL CHANG, Commissioner

Record of Adoption Vote
YgS No Abstained Excused

PACE 2 OF 2 - ORDINANCE NO. 2023.026
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EXHIBIT A
(To Ordinance No. 2023-0261
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2.37.120 Notice Of lntent To Award; Notice To Proceed And Contract Administration

A. At least seven (7) days before the award of a public contract, unless the Purchasing Agent or the

Board determines that seven days is impractical, the Purchasing Agent shall post on the county's

website or provide each bidder or proposer notice of the county's intent to award a contract.

This subsection does not apply to a contract awarded as a small procurement under ORS

2798.065, an intermediate procurement under ORS 2798.070, a sole-source procurement under

ORS 2798.075, an emergency procurement under ORS 2798.080 or a special procurement under

oRs 2798.085.

B. Unless a timely protest is received and after issuing notice in accordance with subsection A of
this section, if required, the Purchasing Agent shall prepare a contract in accordance with the
contractor selection results and furnish same for the contractor's execution.

C. After the contractor has executed the contract and furnished bonds, if required, and proofs of
insurance the Purchasing Agent shall execute the contract, if within the Purchasing Agent's

authority, or submit same to the Board for approval.

D. lf the Notice of lntent to Award orovides that the contract mav be processed administrativelv

and/or without further action bv the Board. no additional Board action shall be required.

$E.lf not proceedins pursuant to D above, should lf the Board approves the contract, it shall adopt

an order or otherwise authorize the Purchasing Agent or Countv Administrator to execute the

contract and to approve change orders within the scope of 2.37.080.B.9 or amendments within
the scope of the project for which the contract has been prepared.

EF. The contractor shall not begin work under the contract until the contract is fully executed and in

the case of public works contracts the county has issued and delivered a Notice to Proceed.

EG. For purchases of goods the county may indicate in the solicitation that the selected contractor
will be issued a purchase order, which refers to 2.37.75O for required contract terms.

HISTORY

Adopted by Ord.2005-0L0 51 on 2/28/2005
Amended by Ord.2008-023 51 on 11/23/2008

Amended bv Ord. 2023-026 6L on D a V3

140

12/13/2023 Item #6.



       

AGENDA REQUEST & STAFF REPORT 

 

MEETING DATE:  December 13, 2023 

SUBJECT: Sale of property at 51950 Huntington Road in La Pine to Habitat for Humanity La 

Pine Sunriver 

RECOMMENDED MOTION: 

Move approval of Board signature of Order No. 2023-043 authorizing the sale of 5.02 acres 

at 51950 Huntington Road in La Pine to Habitat for Humanity La Pine Sunriver, and further 

authorizing the Deschutes County Property Manager to execute all needed documents to 

effect the sale. 

 

BACKGROUND AND POLICY IMPLICATIONS: 

In 2021, the Board of County Commissioners directed staff to issue a Request for Proposals 

(RFP) for the disposition and development of +/- 43 acres in Newberry Neighborhood 2 to 

provide housing in the region. More specifically, Quadrant 2a known as Map and Tax Lot 

2210110000400 (+/- 24.59 acres), and Quadrant 2d known as Map and Tax Lot 2210110000500 

(+/-17.66 acres). As part of the RFP process, the County reserved two acres in Quadrant 2a and 

2d for Habitat for Humanity La Pine Sunriver (Habitat) for affordable housing projects.  

 

Because the two Quadrants have not sold to date, this led Habitat to request four acres in a 

single quadrant, specifically Quadrant 2a, which would allow Habitat to initiate the planning 

process for their next affordable housing development. Subsequently, Habitat requested an 

additional acre for a total of five acres. Upon the completion of a third party appraisal, which 

valued the one acre at $75,000, the County and Habitat agreed on a sale/purchase price of 

$50,000. 

 

After Habitat completed the initial site layout, which includes up to 34 townhome lots and 

infrastructure to each lot including the extension of Masten Mill Drive and Barron Drive, 

Habitat amended the request to 5.02 acres.  

 

Highlights of the transaction include:  

1. County to convey 5.02 acres to Habitat 

a. 4.02 acres at no cost to Habitat 

b. 1 acre at a cost of $50,000 

2. $5,000 refundable earnest money – becomes nonrefundable after Habitat removes 

contingencies 
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3. 180-day due diligence period from executing the purchase and sale agreement 

4. Habitat to complete the partition process for 5.02 acre through the City of La Pine 

5. Closing to occur within 10 days following recording of the 5.02 acre partition plat. 

Habitat anticipates starting infrastructure construction Summer 2024; note, timing to start  

horizontal construction is contingent on receiving subdivision plat approval from the City of La 

Pine and weather permitting. Further, Habitat is aiming to start vertical construction in the 

spring of 2025 and will continue over a four- to six-year horizon. The construction timeline is 

partly based on the number of qualified candidate homeowners in the queue. 

   

BUDGET IMPACTS:  

Net sale proceeds from the sale of property in the Newberry Neighborhoods is allocated to the 

Groundwater Protection Fund.  

 

ATTENDANCE:  

Kristie Bollinger, Property Manager 
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PAGE 1 OF 2- ORDER NO. 2023-043 
 

 
 
 
 

 
 
 

 
 

 
 
 
 

 
 
 

For Recording Stamp Only 
 

 
 

BEFORE THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON  
 

An Order Designating the Deschutes County 
Property Manager, Kristie Bollinger as the 
Deschutes County Representative for the Purpose 
of Signing Documentation to Complete the Sale 
of 5.02-acres of County-Owned Property Located 
at 51950 Huntington Road, La Pine, Oregon, 
97739 

* 
* 
* 
* 

 
ORDER NO. 2023-043 

 
 

WHEREAS, the Board of County Commissioners of Deschutes County has authorized the conveyance 
of property consisting of 5.02-acres in Quadrant 2a of the Newberry Neighborhood located at 51950 Huntington 
Road and known as Map and Tax Lot 2210110000400, La Pine, Oregon, 97739 to Habitat for Humanity La Pine 
Sunriver, a nonprofit that specializes in affordable housing; and 

WHEREAS, Deschutes County received a request from Habitat for Humanity La Pine Sunriver 
(Habitat) for a real property donation of 4-acres and to purchase 1-acre for Fifty Thousand ($50,000) Dollars in 
Newberry Neighborhood Quadrant 2a for a total of 5-acres; and  

WHEREAS, subsequently, Habitat completed the initial site layout and determined the need for 5.02-
acres for the development of 34 townhome lots and supporting infrastructure; now, THEREFORE, 

THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON, HEREBY 
ORDERS as follows: 

Section 1.  The Deschutes County Property Manager, Kristie Bollinger is designated as the Deschutes 
County representative for the purpose of signing the necessary documents to complete the sale of property 
consisting of 5.02-acres located at 51950 Huntington Road, La Pine, Oregon 97739. 

 

 

 

SIGNATURES ON FOLLOWING PAGE 

 

 

 

 

REVIEWED 

______________ 
LEGAL COUNSEL 
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PAGE 2 OF 2- ORDER NO. 2023-043 
 

Dated this _______ of  ________ ___, 2023 BOARD OF COUNTY COMMISSIONERS  
OF DESCHUTES COUNTY, OREGON 

 

 
 
_____________________________________________ 
ANTHONY DEBONE, Chair 

 

 
 
_________________________________________ 
PATTI ADAIR, Vice Chair 

ATTEST: 
 
______________________________ 
Recording Secretary 

 
 
_________________________________________ 
PHIL CHANG, Commissioner 
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AGENDA REQUEST & STAFF REPORT 
 

MEETING DATE:  December 13, 2023 

 

SUBJECT: Veteran Behavioral Health Peer Support Specialist Program Grant Application 

 

RECOMMENDED MOTION: 

Move approval to apply for a Veteran Behavioral Health Peer Support Specialist Program 

grant from the Oregon Health Authority. 

 

BACKGROUND AND POLICY IMPLICATIONS: 

Deschutes County Health Services (DCHS) is seeking approval to apply for the Oregon 

Health Authority’s Veteran Behavioral Health Peer Support Specialist Program. The purpose 

of this grant program is to expand the availability of peer-delivered services to veterans 

with behavioral health needs to improve their health and well-being. Peer support offers 

participants a unique opportunity to engage in their behavioral health recovery within the 

context of an affirming and empowering peer-to-peer relationship. Services are to be low-

barrier, community-based, and directed by the person being served. OHA intends to award 

up to ten grants for this program. 

 

The Veteran Behavioral Health Peer Support Specialist (VBHPSS) position funded by this 

program would be part of the Adult Outpatient team, providing outreach and engagement 

services to difficult to engage and high-risk veterans in the community.  The position would 

collaborate with the Adult Outpatient Team clinicians as well as North and South County 

Hub clinicians, psychiatrists and case managers to wrap services around up to 20 eligible 

veterans per year. 

 

Duties of the VBHPSS include the following:  

 Working closely with veterans and their care teams to support each veteran client in 

self-identifying strengths, needs, and goals, while also addressing barriers to 

behavioral health recovery and wellness; 

 Striving to improve the behavioral health of veterans and address social 

determinants of health which impact veterans and military personnel in their 

communities by helping to navigate, as requested by the client, the VHA, state 

systems, local municipal systems, or local community resources; 

 Linking veterans to appropriate resources, assisting veterans in overcoming barriers 

to availability and accessibility of services, and supporting veterans in developing 

and strengthening community connections and natural supports through, but not 

limited to, the peer relationship; and 
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 Providing a suite of regularly delivered peer support services and taking part in care 

teams.  

 

If awarded, DCHS would use the $227,000 funding to support the following for a 19-month 

term: 

 $199,364 for personnel: a 1.0 FTE VBHPSS, a 0.15 FTE Behavioral Health Supervisor, 

and a VBHPSS supervisory stipend (all positions are currently filled),   

 $1,000 for Training, 

 $1,000 for Travel, 

 $5,000 for Social Determinants of Health, and 

 $20,636 for indirect   

 

BUDGET IMPACTS:  

If awarded, $227,000 revenue for the term February 1, 2024 through August 31, 2025 

 

ATTENDANCE:  

Kristin Mozzocchi, Manger, Behavioral Health Program 
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AGENDA REQUEST & STAFF REPORT 

 

MEETING DATE:   December 13, 2023 

SUBJECT: Contract with L3Harris for completion of DC911 Radio Enhancement Plan 

 

RECOMMENDED MOTION: 

Move approval of Chair signature on Document No. 2023-1042, an agreement with 

L3Harris for 911 radio system enhancements. 

 

BACKGROUND AND POLICY IMPLICATIONS: 

The proposed contract is for equipment and services to complete the District Radio 

Enhancement Plan in FY25, specifically by installing equipment at the radio site located at 

the new 911 back-up center and the new site in southeast Bend at the County’s Road 

Department.  

These two final sites will fulfill all the tasks from the DC911 Radio Enhancement Plan within 

the established five-year timeline. Plan fulfillment will significantly enhance and improve 

the overall system in Central Oregon for our 3,000+ users. 

BUDGET IMPACTS:  

This contract, in the amount of $805,530.93, requires signature in FY24 but will not be 

invoiced before July 1, 2024. Signing this contract in advance gives L3Harris the ability to 

order and stage the necessary equipment to complete both radio sites in FY25. In 2024, 

staff will present a request to the Budget Committee for the above expenditure as part of 

the capital requests made for the FY25 budget.  

ATTENDANCE:  

Sara Crosswhite, 9-1-1 Service District Director 

Jonathan Spring, Tech Systems Manager 
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AGENDA REQUEST & STAFF REPORT 

 

MEETING DATE:   December 13, 2023 

SUBJECT: Oregon State Weed Board Grant Application for Deschutes County Noxious 

Weed Project 

 

RECOMMENDED MOTION: 

Move to authorize the submittal of an application for an Oregon State Weed Board Grant 

for Deschutes County. 

 

BACKGROUND AND POLICY IMPLICATIONS: 

The Natural Resources Department seeks Board authorization to apply for a State Weed 

Board Grant for the purpose of producing outreach material, updating the noxious weed 

trailer, and to survey and treat key noxious weed species within Deschutes County. 

The Oregon Department of Agriculture (ODA) and the Oregon Watershed Enhancement Board 

(OWEB) work together to administer the ODA Noxious Weed Grant Program Lottery funded 

grant program. The project would utilize partners on the Deschutes County Noxious Weed 

Board to develop outreach material and generate a unified message that could be 

distributed throughout the County. Partners would also collaborate on surveys and 

treatment for key A rated species like Hoary Alyssum and Orange Hawkweed.  

 

Partners include: the Oregon Department of Agriculture, the USDA Forest Service, the 

Bureau of Land Management, the City of Bend, the Deschutes Soil and Water Conservation 

District, Bend Park and Recreation District and Black Butte Ranch.  

 

If granted, the funds would be used for new trailer upgrades such as a bulletin board, new 

audio/video equipment, aquatic and terrestrial invasive species models and presses, 

printable material and short videos to display at outreach events. In addition, posters, 

brochures and audio PSA messaging would be developed for distribution through media 

channels. The Deschutes County Noxious Weed board would collaborate on surveys and 

work with landowners to treat high priority species.  

 

The grant cycle would be for approximately 18 months ending on April 30, 2025. A State 

Weed Board grant has not been applied for since 2014, and our partners have requested to 

increase efforts towards combating noxious weeds in Deschutes County.  The awarded 
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funding would be the first phase in those efforts.  

 

BUDGET IMPACTS:  

If approved, the application could result in a grant award of $30,780. $12,000 would be 

used for outreach material and trailer upgrades. $15,000 would be used for landowner 

noxious weed treatments. Administrative or indirect costs would be $3,780. 

 

The minimum 25% match would be provided through the Natural Resource Noxious Weed 

Financial Assistance Agreement ($15,000) and funding allocated for consultation and 

surveys ($15,000) for a total of a cash match of $30,000.  

 

The cash match is from the Natural Resource Department 326 Fund. 

 

ATTENDANCE:  

Kevin Moriarty, County Forester 
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AGENDA REQUEST & STAFF REPORT 

 

MEETING DATE:   December 13, 2023 

SUBJECT: Work Session: Plan Amendment and Zone Change at 64430 Hunnell Road 

 

RECOMMENDED MOTION: 

No motion required. 

 

BACKGROUND AND POLICY IMPLICATIONS: 

The Board of County Commissioners (Board) will conduct a work session on December 13, 

2023, in preparation for a public hearing on December 20 to consider a Plan Amendment 

and Zone Change. The applicant requests approval of a Comprehensive Plan Map 

Amendment to change the designation of the subject property from Agricultural (AG) to a 

Rural Residential Exception Area (RREA). The applicant also requests approval of a 

corresponding Zoning Map Amendment (Zone Change) to change the zoning of the subject 

property from Exclusive Farm Use (EFU) to Multiple Use Agricultural (MUA-10). This will be 

the second of two required public hearings. 

 

BUDGET IMPACTS:  

None 

 

ATTENDANCE:  

Jacob Ripper, Principal Planner 
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117 NW Lafayette Avenue, Bend, Oregon  97703   |   P.O. Box 6005, Bend, OR 97708-6005 

                    (541) 388-6575             cdd@deschutes.org            www.deschutes.org/cd 

 

COMMUNITY DEVELOPMENT 

 

 

 

 

 

 

 

STAFF MEMORANDUM 

 

 Date: December 5, 2023 

 

 To: Board of County Commissioners 

 

 From: Jacob Ripper, Principal Planner 

 

 Re: Public Hearing following a Hearings Officer’s Decision on a Plan Amendment and Zone 

Change at 64430 Hunnell Road (File Nos. 247-23-000210-PA & 247-23-000211-ZC). 

 

The Board of County Commissioners (Board) is conducting a work session on December 13, 2023, 

in preparation for a public hearing on December 20 to consider a Plan Amendment and Zone 

Change. The applicant requests approval of a Comprehensive Plan Map Amendment to change the 

designation of the subject property from Agricultural (AG) to a Rural Residential Exception Area 

(RREA). The applicant also requests approval of a corresponding Zoning Map Amendment (Zone 

Change) to change the zoning of the subject property from Exclusive Farm Use (EFU) to Multiple Use 

Agricultural (MUA-10). This will be the second of two required public hearings. The Hearings Officer’s 

Decision recommending approval of the application is attached to this memo as Attachment 2. 

There was no appeal filed. 

 

I. STANDARDS & APPLICABLE CRITERIA 

 

Deschutes County Code, Title 18, County Zoning Ordinance 

Chapter 18.04, Title, Purpose, and Definitions 

Chapter 18.16, Exclusive Farm Use Zones 

Chapter 18.32, Multiple Use Agricultural Zone 

Chapter 18.136, Amendments 

 

Deschutes County Code, Title 22, Procedures Ordinance 

 

Deschutes County Comprehensive Plan 

Chapter 2, Resource Management 

Chapter 3, Rural Growth Management 

Appendix C, Transportation System Plan 

 

Oregon Administrative Rules (OAR), Chapter 660 
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247-23-000210-PA, 211-ZC Page 2 of 3 

 

Division 6, Forest Lands 

Division 12, Transportation Planning 

Division 15, Statewide Planning Goals and Guidelines 

Division 33, Agricultural Land 

 

Oregon Revised Statues (ORS) 

Chapter 215.211, Agricultural Land, Detailed Soils Assessment. 

 

II. BACKGROUND 

 

The applicant requests that Deschutes County change the zoning and the plan designation because 

the subject property does not qualify as “agricultural land” under Oregon Revised Statutes (ORS) or 

Oregon Administrative Rules (OAR) definitions. The applicant proposes that no exception to 

Statewide Planning Goal 3, Agricultural Land, is required because the subject property is not 

agricultural land. 

 

A soils assessment conducted by a qualified soils professional approved by the Department of Land 

Conservation and Development (DLCD) can be used by property owners to determine the extent of 

agricultural land as defined in Oregon Administrative Rule (OAR) 660-033 Agricultural Land. 

Submitted as the applicant’s Exhibit 4, is a soil assessment titled, Site-Specific Soil Survey of Property 

Located at 64430 Hunnell Road […], dated December 11, 2020, with field work completed my Soil 

Scientist Michael Sowers, CCA-WR, CPSS, and the report prepared by Soil Scientist Brian T. Rabe, 

CPSS, WWS, of Cascade Earth Sciences. 

 

Staff notes the original proposal included a Tentative Plan (TP) application for a four-lot subdivision. 

Because that subdivision application would be dependent on the successful outcome of the subject 

plan amendment and zone change, the TP application has been placed “on hold” and decoupled 

from the current applications. Several documents and materials submitted by the applicant include 

information directed towards the approval of a subdivision but are not applicable to the plan 

amendment and zone change. 

 

III. TIMELINE 

 

This proposal is not subject to the statutory 150-day timeline that applies to other land use actions. 

 

IV. HEARINGS OFFICER RECOMMENDATION 

 

The Deschutes County Hearings Officer held a public hearing on November 14, 2023. Only the 

applicant’s attorney provided testimony. 

 

On November 23, 2023, the Hearings Officer issued a recommendation of approval for the 

proposed Plan Amendment and Zone Change. 
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247-23-000210-PA, 211-ZC Page 3 of 3 

 

 

V. BOARD CONSIDERATION 

 

As the property includes lands designated for agricultural use, Deschutes County Code 22.28.030(C) 

requires the application to be heard de novo before the Board, regardless of the determination of 

the Hearings Officer. The record is available for inspection at the following link: 

https://www.deschutes.org/cd/page/247-23-000210-pa-247-23-000211-zc-hunnell-road-plan-

amendment-and-zone-change  

 

VI. CONCLUSION 

 

The Hearings Officer’s decision for this application identifies all applicable zoning ordinances and 

evaluates compliance with the criteria and standards of those ordinances. The Hearings Officer 

found the proposal meets all the requirements and recommends approval. 

 

Attachments: 

1. Area Map 

2. Hearings Officer’s Recommendation 
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HEARINGS OFFICER RECOMMENDATION 
 
 
FILE NUMBERS: 247-23-000210-PA, 247-23-000211-ZC 
 
HEARING: November 14, 2023, 6:00 p.m. (the “Hearing”) 
 Videoconference and Barnes & Sawyer Rooms 

Deschutes Services Center 
1300 NW Wall Street 
Bend, OR 97708 

 
SUBJECT PROPERTY/ Groves Family Revocable Trust 
OWNER: Map and Taxlot: 1612330000800 

Situs Address: 64430 Hunnell Rd, Bend, OR 97703 
(the “Subject Property”) 

 
APPLICANT/OWNER:  Michael F. Groves and Cathie L. Groves (the “Applicant”) 

20075 Cox Lane 
Bend, OR 97703 

 
ATTORNEY: Elizabeth A. Dickson 

Dickson Hatfield, LLP 
400 SW Bluff Dr., Ste. 240 
Bend, OR 97702 

 
PROPOSAL: The Applicant requested approval of a Comprehensive Plan Map 

Amendment to change the designation of the Subject Property from 
Agricultural (“AG”) to a Rural Residential Exception Area (“RREA”). The 
Applicant also requests approval of a corresponding Zoning Map 
Amendment (Zone Change) to change the zoning of the Subject 
Property from Exclusive Farm Use (“EFU”) to Multiple Use Agricultural 
(“MUA-10”). 

 
STAFF REVIEWER: Jacob Ripper, Principal Planner 
 Jacob.Ripper@deschutes.org 
 541-385-1759 
 
 
I. APPLICABLE STANDARDS AND CRITERIA: 
 

Deschutes County Code, Title 18, County Zoning Ordinance 
Chapter 18.04, Title, Purpose, and Definitions 
Chapter 18.16, Exclusive Farm Use Zones 

Mailing Date:
Wednesday, November 22, 2023
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247-23-000210-PA & 247-23-000211-ZC  Page 2 of 36 

Chapter 18.32, Multiple Use Agricultural Zone 
Chapter 18.136, Amendments 

 
Deschutes County Code, Title 22, Procedures Ordinance 

 
Deschutes County Comprehensive Plan 

Chapter 2, Resource Management 
Chapter 3, Rural Growth Management 

Appendix C, Transportation System Plan 
 

Oregon Administrative Rules (OAR), Chapter 660 
Division 6, Forest Lands 
Division 12, Transportation Planning 
Division 15, Statewide Planning Goals and Guidelines 
Division 33, Agricultural Land 

 
Oregon Revised Statutes (ORS) 

Chapter 215.211, Agricultural Land, Detailed Soils Assessment. 
 
 
II. BASIC FINDINGS: 

 
LOT OF RECORD: The Subject Property has been verified as a lawfully created lot of record as it was 
created by a Land Patent in April of 1922, recorded in Volume 33, Page 67 of the Deschutes County 
Book of Records. However, per DCC 22.04.040 (Verifying Lots of Record) lot of record verification is 
only required for certain permits: 
 

B. Permits Requiring Verification.  
1. Unless an exception applies pursuant to subsection (B)(2) below, verifying a lot or 

parcel pursuant to subsection (C) shall be required prior to the issuance of the 
following permits:  
a. Any land use permit for a unit of land in the Exclusive Farm Use Zones (DCC 

Chapter 18.16), Forest Use Zone – F1 (DCC Chapter 18.36), or Forest Use 
Zone – F2 (DCC Chapter 18.40);  

b. Any permit for a lot or parcel that includes wetlands as shown on the 
Statewide Wetlands Inventory;  

c. Any permit for a lot or parcel subject to wildlife habitat special assessment;  
d. In all zones, a land use permit relocating property lines that reduces in size 

a lot or parcel;  
e. In all zones, a land use, structural, or non-emergency on-site sewage 

disposal system permit if the lot or parcel is smaller than the minimum area 
required in the applicable zone;  

 
In the Powell/Ramsey (PA-14-2, ZC-14-2) decision, a County Hearings Officer held in a prior zone 
change decision (Belveron ZC-08-04; page 3), that a property’s lot of record status was not required 
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to be verified as part of a plan amendment and zone change application. Rather, the Hearings 
Officer concluded that the Applicant would be required to receive lot of record verification prior to 
any development on the property. Therefore, the Hearings Officer, in this case, finds that this 
criterion does not apply. 
 
PROPOSAL: The Applicant requested approval of a Comprehensive Plan Map Amendment to 
change the designation of the Subject Property from AG to RREA. The Applicant also requested 
approval of a corresponding Zoning Map Amendment (Zone Change) to change the zoning of the 
subject property from EFU to MUA-10. The Applicant requested that Deschutes County change the 
zoning and the plan designation because the Subject Property does not qualify as “agricultural land” 
under Oregon Revised Statutes (“ORS”), Oregon Administrative Rules (“OAR”) or Deschutes County 
Code definitions. The Applicant proposed that no exception is required to Statewide Planning Goal 
3, Agricultural Land, because the Subject Property is not “agricultural land.” 
 
Staff, in the Staff Report (page 3), noted that the original proposal included a Tentative Plan (“TP”) 
application for a four-lot subdivision. Because that subdivision application would be dependent on 
the successful outcome of the subject plan amendment and zone change, the TP application has 
been placed “on hold” and decoupled from the current applications. Several documents and 
materials submitted by the Applicant include information directed towards the approval of a 
subdivision but are not applicable to the plan amendment and zone change. 
 
SITE DESCRIPTION: The Subject Property is undeveloped and scattered with sagebrush and juniper 
and is relatively flat. Although the Subject Property is zoned EFU, there is no indication in the record 
of current or historic farm uses or agricultural uses. The Subject Property is not in farm tax deferral 
and does not contain any irrigated areas nor does it have irrigation water rights.  
 
SURROUNDING LAND USES: Surrounding land uses generally consist of rural residential uses as 
well as some agricultural or small-scale farm uses. Zoning in the areas to the north, west, and south 
are smaller 5- to 10-acre lots or parcels in the MUA10 Zone. The property directly to the east of the 
Subject Property is approximately 80 acres in size, vacant, owned by Deschutes County, and is within 
the EFU Zone. Properties further to the east are relatively large lots, owned by Deschutes County 
and the City of Bend, and are predominately in the EFU and Open Space and Conservation (“OS&C”) 
Zones. Highway 97 runs approximately 0.85 miles to the southeast. The City of Bend’s Urban Growth 
Boundary and city limits are approximately 1.5 miles directly south. The Subject Property fronts on 
Hunnell Road to the west, which is designated as a rural collector. 
 
SOILS: According to Natural Resources Conservation Service (“NRCS”) maps of the area, the Subject 
Property contains three soil units: 
 
NRCS Soil Map 
 
27A, Clovkamp Loamy Sand: Clovkamp Loamy Sand soils consist of 85 percent Clovkamp soils and 
similar inclusions and 15 percent contrasting inclusions. The agricultural capability ratings of this 
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soil are 3s when irrigated and 6s when not irrigated. Section 18.04.030 of the DCC considers this soil 
type high-value farmland1 soil when irrigated. 
 
38B, Deskamp-Gosney complex, 0 to 8 percent slopes: This soil is composed of 50 percent Deskamp 
soil and similar inclusions, 35 percent Gosney soil and similar inclusions, and 15 percent contrasting 
inclusions. The Deskamp soils have ratings of 6e when unirrigated, and 3e when irrigated. The 
Gosney soils have ratings of 7e when unirrigated, and 7e when irrigated. This soil type is not 
considered high-value farmland soil.  
 
58C, Gosney-Rock Outcrop-Deskamp complex, 0 to 15 percent slopes: This soil type is comprised of 
50 percent Gosney soil and similar inclusions, 25 percent rock outcrop, 20 percent Deskamp soil 
and similar inclusions, and 5 percent contrasting inclusions. The Gosney soils have ratings of 7e 
when unirrigated, and 7e when irrigated. The rock outcrop has a rating of 8, with or without 
irrigation. The Deskamp soils have ratings of 6e when unirrigated, and 4e when irrigated. This soil 
type is not considered high-value farmland soil. 
 
Site-Specific Soil Survey 
 
Submitted as Exhibit 4 is a soil assessment titled, Site-Specific Soil Survey of Property Located at 
64430 Hunnell Road […], dated December 11, 2020, with field work completed my Soil Scientist 
Michael Sowers, CCA-WR, CPSS, and the report prepared by Soil Scientist Brian T. Rabe, CPSS, WWS, 
of Cascade Earth Sciences (the “Applicant Soil Study”). 
 
A letter from the DLCD, dated April 12, 2021, and included with Exhibit 4, stated: 
 

“In accordance with OAR 660-033-0045(6)(a), the Department of Land Conservation and 
Development (DLCD) finds that this soils assessment is complete and consistent with reporting 
requirements. The county may make its own determination as to the accuracy and acceptability 
of the soils assessment. DLCD has reviewed the soils assessment for completeness only and has 
not assessed whether the parcel qualifies as agricultural land as defined in OAR 660-033-0020(1) 
and 660-033-0030.” 

 
1 Deschutes County code, 18.04, defines “High Value Farmland” as: 
"High-value farmland" means land in a tract composed predominantly of the following soils when they are 
irrigated: Agency loam (2A and 2B), Agency sandy loam (lA), Agency-Madras complex (3B), Buckbert sandy 
loam (23A), Clinefalls sandy loam (26A), Clovkamp loamy sand (27A and 28A), Deschutes sandy loam (31A, 
31B and 32A), Deschutes-Houstake complex (33B), Deskamp loamy sand (36A and 36B), Deskamp sandy 
loam (37B), Era sandy loam (44B and 45A), Houstake sandy loam (65A, 66A and 67A), Iris silt loam (68A), 
Lafollette sandy loam (71A and 1B), Madras loam (87A and 87B), Madras sandy loam (86A and 86B), 
Plainview sandy loam (98A and 98B), Redmond sandy loam (l04A), Tetherow sandy loam (l50A and 150B) 
and Tumalo sandy loam (l52A and 152B). In addition to the above described land, high-value farmland 
includes tracts growing specified perennials as demonstrated by the most recent aerial photography of the 
Agricultural Stabilization and Conservation Service of the United States Department of Agriculture taken 
prior to November 4, 1993. For purposes of this definition, "specified perennials" means perennials grown 
for market or research purposes including, but not limited to, nursery stock, berries, fruits, nuts, Christmas 
trees or vineyards but not including seed crops, hay, pasture or alfalfa. 
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Soil Scientist Mr. Rabe included the following summary and conclusions within the Applicant Soil 
Study: 
 

“The purpose of this report is to present the results of an assessment to verify and, where 
necessary, refine the soils, map units, and boundaries mapped on the Site and to determine 
whether the soils on the Site meet the land capability classification criteria for a non-resource 
zoning designation.  
 
The published soil survey information was reviewed and direct observations of soil conditions were 
made at representative locations across the Site. CES has determined that the information from 
the published soil survey was generally consistent with observations on the ground with boundary 
refinements primarily limited to delineating components of the complex mapped by the NRCS 
and/or commonly occurring inclusions. CES has determined that 26.2 acres, or 65.4%, of the Site 
consists of Class VII and Class VIII soils. Since the Site is predominantly Class VII and Class VIII soils 
and does not otherwise meet the criteria for further consideration as agricultural land, the Site 
meets the soils criteria for consideration of a non-resource zoning designation.” 

 
AGENCY COMMENTS: The Planning Division mailed notice on April 14, 2023, to several public and 
private agencies and received the following comments: 
 
Deschutes County Building Safety – Randy Sheid, Building Official: 
 

“NOTICE: The Deschutes County Building Safety Divisions code mandates that Access, Egress, 
Setbacks, Fire & Life Safety, Fire Fighting Water Supplies, etc. must be specifically addressed during 
the appropriate plan review process with regard to any proposed structures and occupancies. 
Accordingly, all Building Code required items will be addressed, when a specific structure, 
occupancy, and type of construction is proposed and submitted for plan review.” 

 
Deschutes County Onsite Wastewater – Todd Cleveland, Manager: 
 

“A complete approved site evaluation is required for each proposed residential lot prior to final 
plat approval. Site evaluation applications for new properties need to include details of the 
proposed lot lines and proposed septic system areas/test pit locations for each parcel.” 

 
Planning Staff Comment (Staff Report, page 5):  
 

“The original application included a proposal for a four-lot subdivision, which this comment was 
directed towards. Subsequently, it was determined that the subdivision would be reviewed once 
the subject Plan Amendment and Zone Change decision becomes final.” 

 
Deschutes County Senior Transportation Planner – Peter Russel: 
 

“I have reviewed the transmittal materials for 247‐23‐000210‐PA/211‐ZC/212‐TP to amend the 
Comprehensive Plan designation of a 40‐acre property from Agriculture (AG) to Rural Residential 
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Exception Area (RREA) and change the zoning for that same property from Exclusive Farm Use 
(EFU) to Multiple Use Agriculture (MUA‐10) and a tentative plan to subdivide the property into four, 
10‐acre lots. The property is located at 64430 Hunnell Rd., aka County Assessors Map 16‐12‐33 
Tax Lots 800. For reasons discussed below, staff finds more information is needed to address the 
Transportation Planning Rule (TPR) and County code. 
 
The applicant’s traffic study dated April 17, 2023, is incomplete for two reasons. The TPR at Oregon 
Administrative Rule (OAR) 660‐012‐0060 requires the demonstration of whether a plan 
amendment/zone change will have a significant effect or not. To determine that, the traffic study 
must include the operational analysis of the affected intersections predevelopment and post‐
development. The traffic study lacks this information and thus does not comply with the TPR. The 
TIA does analyze the segment of Hunnell Road itself for throughput, but not the intersection of the 
future Groves Road/Hunnell Road. Second, Deschutes County Code (DCC) 18.116.310(G)(4) 
requires zone changes to include a 20‐year analysis. DCC 18.116.310(G)(10) requires existing and 
future years levels of service (LOS), average vehicle delay, and volume/capacity (V/C) ratios both 
with and without the project. (The V/C ratios are only applicable if ODOT facilities are analyzed.) 
The TIA lacks this feature and thus does not comply with County code. The TIA does not use the 
traffic volume standard of 9,600 Average Daily Traffic (ADT), which is set forth in the 
Transportation System Plan (TSP) at Page 81, Table 2.2T2 (Generalized County Road Segment and 
LOS). Further, the combination of the TPR and County code helps identify whether the 
transportation system has adequate capacity to serve the plan amendment/zone change or if the 
system is already overcapacity regardless of the proposed plan amendment/zone change. By 
contrast, the applicant has submitted what is in essence a trip generation memo. 
 
The property accesses Hunnell Road, a public road maintained by Deschutes County and 
functionally classified as a collector. The property lacks a driveway permit; the applicant will need 
to either provide a copy of an access permit approved by Deschutes County or be required to 
obtain one as a condition of approval to meet the access permit requirements of DCC 17.48.210(A). 
 
The County will assess transportation system development charges (SDCs) when development 
occurs based on the type of proposed use. However, as a plan amendment or a zone change by 
itself does not generate any traffic and neither does the subdividing of the land, no SDCs are 
triggered at this time. The SDCs are triggered by actual development.” 

 
Planning Staff Comment (Staff Report, page 6):  
 

“The applicant submitted additional information to address these comments. Below is the 
response from the Senior Transportation Planner.” 

 
Deschutes County Senior Transportation Planner – Tarik Rawlings 
 

“These updated materials and the application materials in record satisfy the County’s 
requirements and no further materials or analysis are required from the applicant.” 

 
The following agencies either had no comment or did not respond to the notice: Arnold Irrigation 
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District, Avion Water Company, Bend Fire, Bend La Pine School District, Bend Metro Parks and Rec, 
Bend Planning Dept., Bend Public Works, BLM – Prineville, Department of State Lands, Dept of Land 
Conservation & Development, Deschutes County Assessor, Deschutes County Property Mgmt., 
Deschutes County Road Department, OR Dept of Ag Land Use Planning, OR Dept of Agriculture, OR 
Dept of Agriculture, OR Dept of Fish & Wildlife, OR Parks and Recreation, Swalley Irrigation District, 
and Watermaster - District 11. 
 
PUBLIC COMMENTS: On April 14, 2023, the Planning Division mailed a Notice of Application to all 
property owners within 750 feet of the Subject Property. No comments from the public were 
received.  Only the Applicant, Applicant’s representative and County Staff appeared at the Hearing. 
No request was received prior to or at the Hearing to keep the record open to allow the submission 
of additional evidence/argument.  The Hearings Officer closed the record at the conclusion of the 
Hearing.  Following the Hearing a letter was received from Kenneth Katzaroff (Schwabe, November 
20, 2023).  The Hearings Officer finds that the Katzaroff letter was submitted after the close of the 
record and therefore cannot be considered in the making of this recommendation. 
 
NOTICE REQUIREMENT: The Applicant complied with the posted notice requirements of Section 
22.23.030(B) of Deschutes County Code (DCC) Title 22. The Applicant submitted a Land Use Action 
Sign Affidavit, dated March 30, 2023, indicating the Applicant posted notice of the land use action 
on the Subject Property on that same date. On September 25, 2023, the Planning Division mailed a 
Notice of Public Hearing to all property owners within 750 feet of the Subject Property. A Notice of 
Public Hearing was published in the Bend Bulletin on Sunday, October 1, 2023. Notice of the first 
evidentiary hearing was submitted to the Department of Land Conservation and Development on 
September 22, 2023. 
 
REVIEW PERIOD: According to Deschutes County Code 22.20.040(D), the review of the proposed 
quasi-judicial Plan Amendment and Zone Change application is not subject to the 150-day review 
period.  
 
LAND USE HISTORY: Previous land use actions associated with the subject property are: 
 

• LR-90-16: Lot of record verification. 
 
III. FINDINGS & CONCLUSIONS 
 
PRELIMINARY FINDINGS 
 
As noted above no person or entity offered oral testimony or written documentation, in a timely 
manner, in opposition of the Applicant’s proposal or the Staff Report in this case.  As such, the 
Hearings Officer finds that the Staff Report, as drafted, provides substantial evidence and legal 
argument to allow the Hearings Officer to adopt the Staff Report as findings for this 
recommendation.   
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Staff discussed, in the Staff Report (see pages 12-23), evidence and legal issues related to Applicant’s 
choice to not seek a Goal 3 exception. The Hearings Officer provides the following supplemental 
findings related to Applicant’s decision not to seek a Goal 3 exception. 
 
Relevant Law 
 
The following quoted sections of statutes, regulations and case law represent a general overview of 
the law related to whether a Goal 3 exception is warranted and/or necessary: 
 
OAR 660-033-0020 (1)(a) 
 

 "Agricultural Land" as defined in Goal 3 includes: 
 
(A) Lands classified by the U.S. Natural Resources Conservation Service (NRCS) as predominantly Class 
I-IV soils in Western Oregon and I-VI soils in Eastern Oregon; 

 
(B) Land in other soil classes that is suitable for farm use as defined in ORS 215.203(2)(a), taking into 
consideration soil fertility; suitability for grazing; climatic conditions; existing and future availability 
of water for farm irrigation purposes; existing land use patterns; technological and energy inputs 
required; and accepted farming practices; and 
 
(C) Land that is necessary to permit farm practices to be undertaken on adjacent or nearby 
agricultural lands. 

 
OAR 660-033-0030 (5 (b) 
 

 If a person concludes that more detailed soils information than that contained in the Web Soil Survey 
operated by the NRCS, would assist a county to make a better determination of whether land qualifies 
as agricultural land, the person must request that the department arrange for an assessment of the 
capability of the land by a professional soil classifier who is chosen by the person, using the process 
described in OAR 660-033-0045. 

 
ORS 215.203 (2)(a)  
 

As used in this section, "farm use" means the current employment of land for the primary purpose of 
obtaining a profit in money by raising, harvesting and selling crops or the feeding, breeding, 
management and sale of, or the produce of, livestock, poultry, fur-bearing animals or honeybees or 
for dairying and the sale of dairy products or any other agricultural or horticultural use or animal 
husbandry or any combination thereof. "Farm use" includes the preparation, storage and disposal by 
marketing or otherwise of the products or by-products raised on such land for human or animal use. 
"Farm use" also includes the current employment of land for the primary purpose of obtaining a profit 
in money by stabling or training equines including but not limited to providing riding lessons, training 
clinics and schooling shows. "Farm use" also includes the propagation, cultivation, maintenance and 
harvesting of aquatic, bird and animal species that are under the jurisdiction of the State Fish and 
Wildlife Commission, to the extent allowed by the rules adopted by the commission. "Farm use" 
includes the on-site construction and maintenance of equipment and facilities used for the activities 

239

12/13/2023 Item #11.



247-23-000210-PA & 247-23-000211-ZC  Page 9 of 36 

described in this subsection. "Farm use" does not include the use of land subject to the provisions of 
ORS chapter 321, except land used exclusively for growing cultured Christmas trees or land described 
in ORS 321.267 (3) or 321.824 (3). 

 
DCC 18.04 
 

"Agricultural Land" means lands classified by the U.S. Natural Resources Conservation Service (NRCS) 
as predominately Class I-VI soils, and other lands in different soil classes which are suitable for farm 
use, taking into consideration soil fertility, suitability for grazing and cropping, climatic conditions, 
existing and future availability of water for farm irrigation purposes, existing land use patterns, 
technological and energy inputs required, and accepted farming practices. Lands in other classes 
which are necessary to permit farm practices to be undertaken on adjacent or nearby lands shall be 
included as agricultural lands in any event. 

 
“Farm use” means the current employment of land for the primary purpose of obtaining a profit in 
money by raising, harvesting and selling crops or by the feeding, breeding, management and sale of, 
or the produce of, livestock, poultry, fur-bearing animals or honeybees or for dairying and the sale of 
dairy products or any other agricultural or horticultural use or animal husbandry or any combination 
thereof. “Farm use” includes the preparation, storage and disposal by marketing or otherwise of the 
products or by-products raised on such land for human or animal use. “Farm Use” also includes the 
current employment of the land for the primary purpose of obtaining a profit in money by stabling or 
training equines, including but not limited to, providing riding lessons, training clinics and schooling 
shows. “Farm use” also includes the propagation, cultivation, maintenance and harvesting of aquatic 
species and bird and animal species to the extent allowed by the rules adopted by the State Fish and 
Wildlife Commission. “Farm use” includes the on-site construction and maintenance of equipment and 
facilities used for the activities described above. “Farm use” does not include the use of land subject 
to the provisions of ORS chapter 321, except land used exclusively for growing cultured Christmas 
trees as defined in ORS 215.203(3). Current employment of the land for farm use also includes those 
uses listed under ORS 215.203(2)(b). 
 

Wetherell v. Douglas County, 342 Or 666 (2007) [hereafter referred to as “Wetherell Decision”]2 
 
Central Oregon LandWatch v. Deschutes County, LUBA No. 2023-006 (2023) [hereafter referred to as 
the “LUBA 710 Decision”] 
 
Goal 3 Analysis 
 
The following represents the Hearings Officer’s overview findings related to the legal approach to 
be taken with respect to addressing Applicant’s argument that the Subject Property is not 
“agricultural land” and therefore no Goal 3 exception is required. 
 

 
2 Staff, in the Staff Report (page 13), referenced the LUBA decision (52 Or LUBA 677 (2006)); the LUBA decision was 
appealed to the Oregon Supreme Court.  The legal issue referenced by Staff was not a focus of the Wetherell Oregon 
Supreme Court decision. 
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LUBA stated, in the LUBA 710 Decision (page 11), that “generally counties apply Exclusive Farm Use 
(EFU) zones to ‘agricultural land’” (citing OAR 660-033-0090(1)).  LUBA then proceeded to analyze the 
laws/regulations/codes referenced above in the context of determining if the property identified in 
that case was “agricultural land.”   
 
The LUBA 710 Decision (pages 13-18) analysis of OAR 660-033-0020(1)(a)(A) addressed the need to 
meet identified U.S. Natural Resources Conservation Service (“NRCS”) soil classifications.  Generally, 
OAR 660-033-0020(1)(a)(A) identifies soils (Eastern Oregon) classified as I-VI as “agricultural land.”  
However, LUBA (LUBA 710 Decision) held that OAR 660-033-0030(5) permits a county to rely, if certain 
conditions are met, upon a site-specific soils assessment. 
 
OAR 660-033-0020(1)(a)(B) provides that property can be considered “agricultural land” in “other soil 
classes” if it is:  
 

“suitable for farm use as defined in ORS 215.203(2)(a) taking into consideration soil fertility; 
suitability for grazing; climatic conditions; existing and future availability of water for farm 
irrigation purposes; existing land use patterns; technological and energy inputs required; and 
accepted farming practices.” 

  
The Hearings Officer refers to the OAR 660-033-0020(1)(a)(B) factors (i.e., soil fertility, suitability for 
grazing, ect.) as the “Suitability Factors.”  OAR 660-033-0020(1)(a)(B) refers to ORS 215.203(2)(a) for 
the definition of “farm use.”  ORS 215.203(2)(a), in part, states:  
 

“farm use” means the current employment of land for the primary purpose of obtaining a profit 
in money by…” 

 
The Oregon Supreme Court (Wetherell Decision) and LUBA (LUBA 710 Decision) addressed the 
“primary purpose of obtaining a profit” language in ORS 215.203(2)(a).  The underlying County 
interpretation of “primary purpose of obtaining profit” focused on whether or not each of the 
Suitability Factors, in the context of whether it was reasonably possible (reasonable farmer concept) 
to obtain a profit, were met on the specific subject property.  The LUBA 710 Decision refined LUBA’s 
interpretation of “primary purpose of obtaining profit” to require consideration of property other 
than (in addition to) just the property subject to the application (i.e., neighboring properties). 
 
OAR 660-033-0020(1)(a)(C) provides that “agricultural land” includes “land that is necessary to permit 
farm practices to be undertaken on adjacent or nearby agricultural land.” 
 
DCC 18.04 definitions of “farm use” and “agricultural land” are generally consistent with the OAR 
660-033-0020(1)(a) and ORS 215.203 definitions. 
 
The Hearings Office finds the LUBA 710 Decision is currently under appeal to the Oregon Court of 
Appeals.  The Hearings Officer considered the LUBA 710 Decision as instructional but not a final 
statement of the law related to the determination of what is “agricultural land” under Oregon and 
Deschutes County statutes/regulations/code.  The Hearings Officer, however, did consider in this 
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recommendation the Applicant’s Hearing testimony and submitted exhibits in the context of the 
LUBA 710 Decision. 
 
Title 18 of the Deschutes County Code  
 
Chapter 18.136, Amendments 
 

Section 18.136.010, Amendments 
 

DCC Title 18 may be amended as set forth in DCC 18.136. The procedures for text or 
legislative map changes shall be as set forth in DCC 22.12. A request by a property owner 
for a quasi-judicial map amendment shall be accomplished by filing an application on 
forms provided by the Planning Department and shall be subject to applicable procedures 
of DCC Title 22. 

 
FINDING: The Applicant, also the property owner, requested a quasi-judicial plan amendment and 
filed the applications for a plan amendment and zone change. The Applicant filed the required land 
use application forms for the proposal. The application will be reviewed utilizing the applicable 
procedures contained in Title 22 of the Deschutes County Code. 
 

Section 18.136.020, Rezoning Standards 
 

The applicant for a quasi-judicial rezoning must establish that the public interest is best 
served by rezoning the property. Factors to be demonstrated by the applicant are: 
A. That the change conforms with the Comprehensive Plan, and the change is 

consistent with the plan's introductory statement and goals. 
 
FINDING: Conformance with relevant sections of the Deschutes County Comprehensive Plan is 
reviewed below. The proposed rezoning from EFU to MUA-10 is required to be consistent with the 
proposed new plan designation. In previous comprehensive plan and zone change 
recommendations3 to the Board of County Commissioners (“BCC”) County hearings officers have 
found that the introductory statement of the Comprehensive Plan to be aspirational in nature and 
not necessarily approval criteria.  The Hearings Officer, in this case, concurs with the prior BCC and 
hearings officer findings that this section is aspirational and not an approval criterion. 
 

B. That the change in classification for the subject property is consistent with the 
purpose and intent of the proposed zone classification. 

 
FINDING: In response to subsection (B) of this policy, the Applicant’s Burden of Proof provides the 
following: 
 

 
3 Powell/Ramsey decision (PA-14-2, ZC-14-2) and Landholdings Decision (247-16-000317-ZC, 318-PA). 
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“The proposed Plan change from Agricultural to Rural Residential Exception Area and Zone change 
from EFU-TRB to MUA-10 is consistent with the purposes and intents of the MUA zone classification. 
Per DCC 18.32.010, the stated purposes of the MUA zone are as follows: 
 

The purposes of the Multiple Use Agricultural Zone are to preserve the rural character of 
various areas of the County while permitting development consistent with that character 
and with the capacity of the natural resources of the area; to preserve and maintain 
agricultural lands not suited to full time commercial farming for diversified or part time 
agricultural uses; to conserve forest lands for forest uses; to conserve open spaces and 
protect natural and scenic resources; to maintain and improve the quality of the air, water 
and land resources of the County; to establish standards and procedures for the use of 
those lands designated unsuitable for intense development by the Comprehensive Plan, 
and to provide for an orderly and efficient transition from rural to urban land use. 

 
The County’s Transportation System Plan includes planned improvements for the triangle between 
Highway 20 and Highway 97, as ODOT’s management of the highways themselves is focusing on 
streamlining these through-ways by reducing local points of ingress and egress to the highways. 
The City of Bend and Deschutes County must develop local transportation networks that do not 
rely on these highways for local trips. This change includes improvements to Hunnell Road, 
scheduled for 2023. See Exhibit 7, Hunnell Road Project. City UGB Expansion includes expansion 
northward as well, presently approximately 7600’ south of the subject property. The MUA-10 lands 
and other exception zone designations in the area are preferred lands for such expansion, as they 
do not require conversion of resource lands to urban uses, which is disfavored as part of the urban 
management process.  
 
The MUA-10 zone is the optimal county zone designation to transition the Subject Property to a 
rural residential use. As detailed above and incorporated herein by reference, the Subject Property 
is not suited for agricultural use, as evidenced by the site-specific study of its soils (Exhibit 4). This 
property is more appropriately zoned MUA-10, like the surrounding property on 3 sides. The 
Subject Property is currently zoned Exclusive Farm Use (EFU) likely due to generalized designations 
in the overall area and/or prior ownership of larger parcels, rather than consideration of the 
agricultural capability of the land itself. The Property is not documented as ever having been in 
farm or pasture use, since it is unirrigated. It is not feasible to engage in productive or profitable 
farming activity without water rights, and the soils classified Classes VII and VIII will not sustain 
significant usable plant growth without irrigation.  
 
This Comprehensive Plan Map and Zoning Map Amendment request will standardize zoning in the 
area and address the potential conflict and incompatibility between the EFU permitted uses and 
the adjacent, surrounding lands developed or committed for exception uses. The requested 
Comprehensive Plan Map and Zoning Map amendments will result in a zoning assignment that is 
compatible with neighboring properties rather than the current EFU zoning.  
 
Rezoning of the Subject Property from EFU to MUA-10 will resolve the latent conflict between EFU 
permitted uses and the immediately adjacent rural residential uses. Furthermore, the 
Comprehensive Plan Map and Zone Map change will serve the interests of the northwest Bend 
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residents, surrounding neighborhoods, and existing and future public investments in public 
facilities and services along Hunnell Road. 
 
By allowing for single family dwellings as an outright permitted use (DCC 18.32.020(B), the MUA-
10 zone recognizes that rural lands may sometimes be better suited for residential use than 
agricultural uses. Other non-resource land uses are conditionally permitted; any nonresource land 
development proposal on the property other than a single family dwelling would not be allowed 
unless it was found to be consistent with the surrounding properties and the applicable 
conditional use evaluation standards. Therefore, the proposed change in zoning is consistent with 
the intent and purpose of the MUA-10 zone, and will be compatible with surrounding properties. 
The Hunnell Road improvements already planned serve this change well. As a straightened, 
widened, paved roadway, it is well planned to handle additional trips likely to be coming soon to 
this growing area.” 

 
The Hearings Officer finds, based upon Applicant’s record submissions, that Applicant has 
demonstrated that the requested change in classification is consistent with the purpose of the 
proposed zoning. 
 

C. That changing the zoning will presently serve the public health, safety and welfare 
considering the following factors: 
1. The availability and efficiency of providing necessary public services and 

facilities. 
 
FINDING: Although there are no plans to develop the Subject Property in its current state, the above 
criterion specifically asks if the proposed zone change will presently serve public health, safety, and 
welfare. The Applicant provided the following response in the submitted Burden of Proof statement: 
 

“The proposed change from EFU to MUA-10 will not require the extension of new public services to 
the Subject Property. The site is already adjacent to enhanced infrastructure (Hunnell Road, Avion 
water lines, and electrical power). The site will be served by on-site septic systems. Thus, public 
facilities are available and can be efficiently provided to the site. 
 
Subdividing the property and the Plan Amendment / Zone Change will presently serve public 
health, safety, and welfare. The 40-acre parcel is not used as farm land at the present time because 
its soils are not sufficient and it is not irrigated. The proposed land use approvals would allow this 
land to be used safely and efficiently for uses allowed in the MUA-10 zone, benefiting public health, 
safety, and welfare by utilizing the facilities already in place to expand housing in the area. The 
surrounding areas contain numerous properties that are residentially developed and have water 
service from a quasi-municipal source or wells, on-site sewage disposal systems, electrical service, 
telephone services, etc. There are no known deficiencies in public services or facilities that would 
negatively impact public health, safety, or welfare by allowing a housing supply increase. 
Development of the property under MUA-10 zoning would need to comply with applicable 
requirements of the DCC, including land use permits, building permits, and sewage disposal permit 
processes. Through development review processes, assurance of adequate public services and 
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facilities will be verified and public health, safety, and welfare overall will be improved by the 
addition of much needed housing in an underutilized area.” 

 
Staff noted (Staff Report, page 10) that prior to development of the Subject Property the Applicant 
would be required to comply with the applicable requirements of the DCC, including possible land 
use, building, and sewage disposal permits, in addition to approval of the related subdivision. 
Through these development review processes, assurance of adequate public services and facilities 
will be verified. The Hearings Officer agrees with Staff and the Applicant that Applicant’s record 
submissions demonstrate compliance with this criterion. 

 
2. The impacts on surrounding land use will be consistent with the specific goals 

and policies contained within the Comprehensive Plan. 
 

FINDING: In response to this criterion the Applicant’s Burden of Proof included the following 
comments: 
 

“This application asks for approval to change the Comprehensive Plan designation of non-
agricultural land to the more accurate Rural Residential Exception Area category, and rezone the 
Subject Property from EFU-TRB to MUA-10. The MUA-10 zone serves as a transition between EFU 
lands with productive soils and other rural lands that are "not suited to full time commercial 
farming" and are more appropriately suited for "diversified or part time agricultural uses." The 
MUA-10 zone retains consistency with EFU lands by allowing a limited array of rural uses and 
mandating a 10-acre minimum lot size. There are only a limited number of uses allowed in the 
MUA-10 zone that are not also allowed in the EFU zone. Further, the majority of the different non-
resource land uses in the MUA-10 zone are conditional, thereby ensuring that potential impacts 
on surrounding land uses are reviewed by the County during each application. 
 
In summary, the MUA-10 zone remains a rural zone devoted to a mix of mixed rural and 
residential uses that acknowledges soil deficiencies precluding profitable farm use. This minimizes 
potential impacts on surrounding lands. The MUA-10 zoning would emphasize the continued 
protection of the open space and wildlife values of the property with its 10-acre minimums.” 

 
In addition to these comments, the Applicant provided specific findings for relevant Comprehensive 
Plan goals and policies, which are addressed below. The Hearings Officer concurs with Staff and 
Applicant that the Applicant demonstrated, with evidence in the public record, that the impacts on 
surrounding land use will be consistent with the specific goals and policies contained within the 
Comprehensive Plan. 
 

D. That there has been a change in circumstances since the property was last zoned, 
or a mistake was made in the zoning of the property in question. 

 
FINDING: In response to this criterion, the Applicant’s Burden of Proof provides the following: 
 

“Circumstances have changed since the zoning of the property in November, 1979. Much of 
unirrigated lands were zoned EFU in large blocks in the interest of efficiency and expediency, even 
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though these parcels were dry and not profitably farmable. This property was zoned without 
detailed or site specific consideration given to its history, soil, geologic, or topographic 
characteristics. Now that a certified soils scientist has conducted a detailed Soils Investigation, it 
is documented that the parcel does not qualify as agricultural farmland and is properly rezoned 
to a practical designation reflecting the true facts of the parcel. See Exhibit 4.  
 
In summary, the County's zoning of agricultural lands has been a process of refinement since the 
1970s. The Subject Property appears to have never been suitable for production as profitable 
agriculture and there is no record of it ever been actively farmed, due to its poor soil and lack of 
irrigation water. Although it was originally assigned EFU zoning, this property likely should have 
been originally zoned MUA-10 due to its location, soils, geology, and lack of irrigation water supply. 
However, in 1979, only tracts with dwellings or divisions below minimum sizes were classified as 
exception lands, regardless of soils. It is now known that the parcel should be rezoned to MUA-10, 
consistent with the zoning of adjacent rural-residential uses and its poor soil. The MUA-10 zoning 
assignment supports logical, compatible, and efficient use of the land in keeping with its highest 
and best use.”  

 
Staff, in the Staff Report (page 12), stated the following: 
 

“It is unclear to staff why the subject property was initially zoned EFU. Staff is unaware of any 
evidence such as soil classification, availability of irrigation, or historic farming, which explains its 
current zoning. Staff agrees with the applicant’s findings that there have been several particularly 
relevant changes in circumstances that warrant a zone change, especially in consideration of the 
detailed information provided by the soil study. Staff finds the applicant has demonstrated 
compliance with this criterion, but asks the Hearings Officer to amend or add to these findings as 
the Hearings Officer sees fit.” 

 
The Hearings Officer agrees, after reviewing the documents in the record and considering the 
testimony of County Staff and Applicant’s representative at the Hearing, that the underlying 
rationale and reasoning underlying the original zoning the Subject Property being zoned as EFU is 
not clear and/or certain.  The Hearings Officer finds that whatever the circumstances leading to the 
decision to assign the Subject Property with the EFU designation there are many relevant factors 
that are different today.  Currently, urban style growth is moving towards the Subject Property and 
farm uses in the immediate vicinity are rare; if they exist at all.  Properties to the north and west of 
the Subject Property are not in farm use; the property boarding to the north has been developed 
as the Sun Cloud Estates subdivision and properties to the south and west are divided into 
residential use parcels.  The property boarding the Subject Property to the east is owned by the 
County and based upon evidence in the record has not been used for farming or agricultural 
purposes.   
 
The Hearings also finds, based primarily upon the Applicant’s site-specific soil study, that the soils 
on the Subject Property do not support the original EFU zoning designation.  The Hearings Officer 
finds that there has been a change in circumstances since the Subject Property was zoned EFU. The 
Hearings Officer also finds that the EFU zoning was a mistake.  The Hearings Officer finds this 
criterion is met. 
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The Deschutes County Comprehensive Plan 
 
Chapter 2, Resource Management  
 

Section 2.2, Agricultural Lands Policies 
 

Goal 1, Preserve and maintain agricultural lands and the agricultural industry. 
 
FINDING: The Applicant provided the following response in the submitted Burden of Proof 
statement: 
 

“As discussed below, the Subject Property is not correctly categorized as agricultural land, because 
of its inability to retain water and sustain plant growth to a sufficient degree to make it profitable. 
See the Applicant’s soil study (Exhibit 4) and the responses in the submitted burden of proof, which 
effectively demonstrate that the Subject Property is not suitable for designation as Agriculture in 
the Comprehensive Plan. Changing the Subject Property’s Comprehensive Plan designation and 
zoning is an acknowledgment of site-specific facts, not interpretation. 

 
The Hearings Officer incorporates the Preliminary Findings as additional findings for this criterion.  
The Hearings Officer also incorporates the findings for Comprehensive Plan Policy 2.2.3 and OAR 
660-006-0005, 660-015-0000(3), 660-033-0020 and 660-033-0030 as additional findings for this 
criterion. 
 
The Hearings Officer, based upon Applicant’s record submissions and the incorporated findings, 
concludes that the Subject Property is not “agricultural land” as that phrase is described in relevant 
laws/rules and relevant land use case law.  Therefore, the Hearings Officer finds this policy is not 
applicable to the Subject Property. 

 
Policy 2.2.2 Exclusive Farm Use sub-zones shall remain as described in the 1992 Farm 
Study and shown in the table below, unless adequate legal findings for amending 
the sub-zones are adopted or an individual parcel is rezoned as allowed by Policy 
2.2.3. 

 
FINDING: The Applicant is not asking to amend the subzone that applies to the Subject Property; 
rather, the Applicant is seeking a change under Policy 2.2.3 and has provided evidence to support 
rezoning the subject property to MUA-10. 
 

Policy 2.2.3 Allow comprehensive plan and zoning map amendments for individual 
EFU parcels as allowed by State Statute, Oregon Administrative Rules and this 
Comprehensive Plan. 

 
FINDING: The Hearings Officer incorporates the Preliminary Findings as additional findings for this 
criterion.  The Hearings Officer also incorporates the findings for Comprehensive Plan Policy 2.2.3 
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and OAR 660-006-0005, 660-015-0000(3), 660-033-0020 and 660-033-0030 as additional findings for 
this policy. 
 
The Applicant is seeking approval of a plan amendment and zone change to re-designate and 
rezone the properties from Agricultural to Rural Residential Exception Area. The Applicant is not 
seeking an exception to Goal 3 – Agricultural Lands, but rather demonstrated that the Subject 
Property does not meet the state definition of “Agricultural Land” as defined in Statewide Planning 
Goal 3 (OAR 660-033-0020). 
 
Staff provided the following comments in the Staff Report (page 13): 
 

“The Land Use Board of Appeals (LUBA) allowed this approach in Wetherell v. Douglas County, 52 
Or LUBA 677 (2006), and this approach has been utilized in the previous Plan Amendment and 
Zone Change applications within Deschutes County. The County Hearings Officer also accepted 
this method in file PA-10-5 (Rose & Associates). In Wetherell v. Douglas County, LUBA states at pp. 
678-679: 

 
‘As we explained in DLCD v. Klamath County, 16 Or LUBA 817, 820 (1988), there are two ways 
a county can justify a decision to allow nonresource use of land previously designated and 
zoned for farm use or forest uses. One is to take an exception to Goal 3 (Agricultural Lands) 
and Goal 4 (Forest Lands). The other is to adopt findings which demonstrate the land does not 
qualify either as forest lands or agricultural lands under the statewide planning goals. When 
a county pursues the latter option, it must demonstrate that despite the prior resource plan 
and zoning designation, neither Goal 3 or Goal 4 applies to the property. Caine v. Tillamook 
County, 25 Or LUBA 209, 218 (1993); DLCD v. Josephine County, 18 Or LUBA 798, 802 (1990).” 

 
Staff agrees that the facts presented by the applicant in the burden of proof for the subject application 
are similar to those in the Wetherell decisions and in previous Deschutes County plan amendment 
and zone change applications. Therefore, the applicant has the potential to prove the properties are 
not agricultural land and do not require an exception to Goal 3 under state law.” 
 

The Hearings Officer, based upon the above-quoted Staff comments and the incorporated findings, 
concurs with Staff’s conclusion that the Applicant may attempt to prove the Subject Property is not 
“agricultural land” and therefore does not require a Goal 3 exception. 

 
Policy 2.2.4 Develop comprehensive policy criteria and code to provide clarity on 
when and how EFU parcels can be converted to other designations. 

 
FINDING: This plan policy provides direction to Deschutes County to develop new policies to 
provide clarity when EFU parcels can be converted to other designations. In the findings for previous 
Plan Amendment and Zone Change applications, the County has found that this policy does not 
impose a moratorium on requests for applications of this type, and that nothing in this plan policy 
prohibits the conversion of EFU parcels to other designations (see also PA-11-7, 247-16-000318-PA, 
PA-10-5, PA-07-1 and more). The Hearings Officer concurs with the County’s previous 
determinations and finds the proposal is consistent with this policy. 
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Goal 3, Ensure Exclusive Farm Use policies, classifications and codes are consistent with 
local and emerging agricultural conditions and markets. 

 
Policy 2.2.13 Identify and retain accurately designated agricultural lands. 
 

FINDING: The Hearings Officer incorporates the Preliminary Findings as additional findings for this 
criterion.  The Hearings Officer also incorporates the findings for Comprehensive Plan Policy 2.2.3 
and OAR 660-006-0005, 660-015-0000(3), 660-033-0020 and 660-033-0030 as additional findings for 
this policy. 
 
This plan policy makes it clear that it is County policy to identify and retain agricultural lands that 
are accurately designated. The Applicant proposed that the Subject Property was not accurately 
designated as demonstrated by the soil study and the applicant’s Burden of Proof. The Hearings 
Officer finds that the EFU designation was not accurately placed on the Subject Property. 
 

Section 2.5, Water Resources Policies 
 
Goal 6, Coordinate land use and water policies. 

 
Policy 2.5.24 Ensure water impacts are reviewed and, if necessary, addressed for 
significant land uses or developments. 

 
FINDING: The Applicant is not proposing a specific development application at this time. Therefore, 
the Applicant is not required to demonstrate the water impacts associated with development. 
Rather, the Applicant will be required to address this criterion during development of the subject 
property, which would be reviewed under any necessary land use process for the site (e.g. 
conditional use permit, tentative plat). This criterion does not apply to the subject application. 
 

Section 2.7, Open Spaces, Scenic Views and Sites 
 

Goal 1, Coordinate with property owners to ensure protection of significant open spaces 
and scenic views and sites. 

 
Policy 2.7.3 Support efforts to identify and protect significant open spaces and 
visually important areas including those that provide a visual separation between 
communities such as the open spaces of Bend and Redmond or lands that are 
visually prominent. 
 
Policy 2.7.5 Encourage new development to be sensitive to scenic view and sites. 

 
FINDING: These policies are fulfilled by the County’s Goal 5 program. The County protects scenic 
views and sites along major rivers and roadways by imposing Landscape Management (“LM”) 
Combining Zone to certain adjacent properties. Staff noted (Staff Report, page 15) that no LM 
Combining Zone applies to the subject property at this time. The Subject Property is also not located 
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within the Open Space and Conservation (“OS&C”) Zone. Furthermore, no new development is 
proposed under the present application. These provisions of the plan, therefore, are not impacted 
by the proposed zone change and plan amendment. 
 
Chapter 3, Rural Growth 
 

Section 3.2, Rural Development 
 
Growth Potential 

 
As of 2010, the strong population growth of the last decade in Deschutes County was 
thought to have leveled off due to the economic recession. Besides flatter growth patterns, 
changes to State regulations opened up additional opportunities for new rural 
development. The following list identifies general categories for creating new residential 
lots, all of which are subject to specific State regulations. 
• 2009 legislation permits a new analysis of agricultural designated lands 
• Exceptions can be granted from the Statewide Planning Goals 
• Some farm lands with poor soils that are adjacent to rural residential uses can be 

rezoned as rural residential 
 
FINDING: The Hearings Officer incorporates the Preliminary Findings as additional findings for this 
criterion.  The Hearings Officer also incorporates the findings for Comprehensive Plan Policy 2.2.3 
and OAR 660-006-0005, 660-015-0000(3), 660-033-0020 and 660-033-0030 as additional findings for 
this policy. 
 
This section of the Comprehensive Plan does not contain Goals or Policies, but does provide the 
guidance above. In response to this section, the Applicant’s Burden of Proof provides the following:  
 

“The County Comprehensive Plan above notes that “Some farm lands with poor soils that are 
adjacent to rural residential uses can be rezoned as rural residential.” The requested Plan 
amendment is based on the results of the submitted Soils Investigation (Exhibit 4) which has 
demonstrated that the Subject Property does not constitute “agricultural lands” as defined in the 
goal, based upon a site-specific soils study conducted by a certified, professional soil scientist 
(Brian Raby). Therefore, the proposal is consistent with this section of the Comprehensive Plan, 
given that the Subject Property has been determined to be non-resource land appropriate for rural 
residential development. Its poor soil and adjacency to rural residential areas on 3 sides and 7600’ 
from the Bend UGB make it an appropriate candidate for the change contemplated by this section 
of the Plan.” 

 
Based upon the incorporated findings and the above-quoted Applicant response the Hearings 
Officer finds Applicant’s proposal in this case complies with this policy. 
 

Section 3.3, Rural Housing 
 
Rural Residential Exception Areas 
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In Deschutes County most rural lands are designated for farms, forests or other resources 
and protected as described in the Resource Management chapter of this Plan. The majority 
of the land not recognized as resource lands or Unincorporated Community is designated 
Rural Residential Exception Area. The County had to follow a process under Statewide Goal 
2 to explain why these lands did not warrant farm or forest zoning. The major determinant 
was that many of these lands were platted for residential use before Statewide Planning 
was adopted. 
 
In 1979 the County assessed that there were over 17,000 undeveloped Rural Residential 
Exception Area parcels, enough to meet anticipated demand for new rural housing. As of 
2010 any new Rural Residential Exception Areas need to be justified through taking 
exceptions to farm, forest, public facilities and services and urbanization regulations, and 
follow guidelines set out in the OAR. 

 
FINDING: The Hearings Officer incorporates the Preliminary Findings as additional findings for this 
criterion.  The Hearings Officer also incorporates the findings for Comprehensive Plan Policy 2.2.3 
and OAR 660-006-0005, 660-015-0000(3), 660-033-0020 and 660-033-0030 as additional findings for 
this policy. 
 
A County hearings officer’s decision for file numbers PA-11-17/ZC-11-2 provides the following 
findings in response to this portion of Section 3.3 of the Comprehensive Plan: 
 

“To the extent that the quoted language above represents a policy, it appears to be directed at a 
fundamentally different situation than the one presented in this application. The quoted language 
addresses conversions of “farm” or “forest” land to rural residential use. In those cases, the 
language indicates that some type of exception under state statute and DLCD rules will be required 
in order to support a change in Comprehensive Plan designation. See ORS 197.732 and OAR 660, 
Division 004. That is not what this application seeks to do. The findings below explain that the 
applicant has been successful in demonstrating that the subject property is composed 
predominantly of nonagricultural soil types. Therefore, it is permissible to conclude that the 
property is not “farmland” as defined under state statute, DLCD rules, and that it is not correctly 
zoned for exclusive farm use. As such, the application does not seek to convert “agricultural land” 
to rural residential use. If the land is demonstrated to not be composed of agricultural soils, then 
there is no “exception” to be taken. There is no reason that the applicant should be made to 
demonstrate a reasons, developed or committed exception under state law because the subject 
property is not composed of the type of preferred land which the exceptions process was designed 
to protect. For all these reasons, the Hearings Officer concludes that the applicant is not required 
to obtain an exception to Goal 3. 
 
There is one additional related matter which warrants discussion in connection with this issue. It 
appears that part of Staff’s hesitation and caution on the issue of whether an exception might be 
required is rooted in the title of the Comprehensive Plan designation that would ultimately apply 
to the subject property – which is “Rural Residential Exception Area.” There appears to be seven 
countywide Comprehensive Plan designations as identified in the plan itself. These include 
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“Agriculture, Airport Development, Destination Resort Combining Zone, Forest, Open Space and 
Conservation, Rural Residential Exception Area, and Surface Mining.” Of the seven designations, 
only Rural Residential Exception Area provides for associated zoning that will allow rural 
residential development. As demonstrated by reference to the Pagel decision discussed above, 
there appears to be instances in which rural residential zoning has been applied without the 
underlying land necessarily being identified as an exception area. This makes the title of the “Rural 
Residential Exception Area” designation confusing, and in some cases inaccurate, because no 
exception is associated with the underlying land in question. However, it is understandable that 
since this designation is the only one that will allow rural residential development, that it has 
become a catchall designation for land types that are authorized for rural residential zoning. That 
is the case with the current proposal, and again, for the same reasons set forth in Hearings Officer 
Green’s decision in Pagel, I cannot find a reason why the County would be prohibited from this 
practice. 

 
Based on the incorporated findings and the above-quoted comments this Hearings Officer agrees 
with the past Deschutes County hearings officer interpretations and finds that the above language 
is not a policy and does not require an exception to the applicable Statewide Planning Goal 3. The 
Hearings Officer finds that the proposed RREA plan designation is the appropriate plan designation 
to apply to the Subject Property. 
 

Section 3.7, Transportation 
 
The Transportation System was adopted in Ordinance 2012-005 and is hereby incorporated 
into this Plan as Appendix C … 
 
Appendix C – Transportation System Plan 
 
ARTERIAL AND COLLECTOR ROAD PLAN  
 
Goal 4 

 
4. Establish a transportation system, supportive of a geographically distributed and 

diversified economic base, while also providing a safe, efficient network for 
residential mobility and tourism. 

 
Policies 
… 
4.4 Deschutes County shall consider roadway function, classification and capacity as 

criteria for plan map amendments and zone changes. This shall assure that 
proposed land uses do not exceed the planned capacity of the transportation 
system. 

 
FINDING: This policy applies to the County and advises it to consider the roadway function, 
classification, and capacity as criteria for plan amendments and zone changes. The County will 
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comply with this direction by determining compliance with the Transportation Planning Rule (“TPR”), 
also known as OAR 660-012, as described below in subsequent findings. 
 
OREGON ADMINISTRATIVE RULES CHAPTER 660, LAND CONSERVATION AND DEVELOPMENT 
DEPARTMENT 
 
Division 6, Goal 4 – Forest Lands 
 

OAR 660-006-0005, Definitions 
 

(7) “Forest lands” as defined in Goal 4 are those lands acknowledged as forest lands, 
or, in the case of a plan amendment, forest lands shall include: 
(a) Lands that are suitable for commercial forest uses, including adjacent or 

nearby lands which are necessary to permit forest operations or practices; 
and 

(b) Other forested lands that maintain soil, air, water and fish and wildlife 
resources. 

 
FINDING: The Subject Property is not zoned for forest lands, nor are any of the properties within 
an approximately 3.6-mile radius. The Subject Property does not contain merchantable tree species 
and there is no evidence in the record that the Subject Property has been employed for forestry 
uses historically. None of the soil units comprising the parcel are rated for forest uses according to 
NRCS data. The Subject Property does not qualify as forest land. 
 
Division 33 - Agricultural Lands & Statewide Planning Goal 3 - Agricultural Lands; 
 

OAR 660-015-0000(3) 
 

To preserve and maintain agricultural lands. 
 
Agricultural lands shall be preserved and maintained for farm use, consistent with existing 
and future needs for agricultural products, forest and open space and with the state's 
agricultural land use policy expressed in ORS 215.243 and 215.700. 

 
FINDING: Goal 3 defines “agricultural land,” which is repeated in OAR 660-033-0020(1). The Hearings 
Officer incorporates the Preliminary Findings as additional findings for this criterion.  The Hearings 
Officer also incorporates the findings for Comprehensive Plan Policy 2.2.3 and OAR 660-033-0020 
and 660-033-0030 as additional findings for this policy.  The Hearings Officer finds that the Subject 
Property is not “agricultural land” as defined by relevant Oregon laws/regulations. 
 

OAR 660-033-0020, Definitions 
 

For purposes of this division, the definitions in ORS 197.015, the Statewide Planning Goals, 
and OAR Chapter 660 shall apply. In addition, the following definitions shall apply: 
(1)(a) "Agricultural Land" as defined in Goal 3 includes: 
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(A) Lands classified by the U.S. Natural Resources Conservation Service (NRCS) 
as predominantly Class I-IV soils in Western Oregon and I-VI soils in Eastern 
Oregon4; 

 
FINDING: The Hearings Officer incorporates the Preliminary Findings as additional findings for this 
criterion.   
 
The Applicant’s basis for not requesting an exception to Goal 3 is that the Subject Property is not 
“agricultural land.” In support, the Applicant offered the following response to the above definition 
in addition to subsection (1)(c)5 as included in the submitted Burden of Proof statement: 
 

“A professionally conducted Soils Investigation has demonstrated that the Subject Property is not 
composed predominantly of Class I - VI soils (Eastern Oregon administrative standard cited above). 
To analyze the soils on the site, the Applicant obtained the services of Brian Raby, a Certified 
Professional Soil Scientist. The complete Soils Investigation report, detailing the procedures and 
methodology used as well as the complete findings, is attached to this application as Exhibit 4. It 
is certified by DLCD and that certification is included in the cited exhibit.  
 
The purpose of the Soils Investigation for the Property was to determine the existence of 
agricultural soils on the Subject Property for planning purposes. The soils were found to be 
predominantly non-agricultural soils according to a certified and well-qualified soils scientist using 
state sanctioned and approved field investigation methods and techniques. Thus, the Subject 
Property as defined in OAR 660-033-0020 does not legally qualify as Agricultural land. 
 
The Subject Property is characterized as a “lava plain north of Bend” on Page 2 of Exhibit 4. It has 
no record of ever having been irrigated, used for producing crops or grazing livestock, and is not 
part of a farm unit and is currently vacant and unused. None of the surrounding properties are 
used for profitable agriculture including the MUA-10 on three sides and the one EFU-zoned 
abutting property to the east. They are predominantly developed with rural residences and small 
hobby farms or are unused. There are no known commercial farm practices being undertaken on 
adjacent or nearby agricultural lands. 
 
The Subject Property is zoned Exclusive Farm Use (EFU), but this designation is not based on the 
agricultural capability of the land, as the Subject Property has no record of ever having been in 
farm or pasture use. 
 
This is understandable, now that the soil classification of this specific property is known. The soil 
types are Class VII and VIII and the property has no irrigation water rights. This Comprehensive 
Plan Map and Zoning Map Amendment request will help to resolve the potential conflict and 

 
4 OAR 660-033-0020(5): "Eastern Oregon" means that portion of the state lying east of a line beginning at the 
intersection of the northern boundary of the State of Oregon and the western boundary of Wasco County, then south 
along the western boundaries of the Counties of Wasco, Jefferson, Deschutes and Klamath to the southern boundary of 
the State of Oregon. 
5 "Agricultural Land" does not include land within acknowledged urban growth boundaries or land within acknowledged 
exception areas for Goal 3 or 4. 

254

12/13/2023 Item #11.



247-23-000210-PA & 247-23-000211-ZC  Page 24 of 36 

incompatibility between the EFU permitted uses and the adjacent, surrounding lands developed 
or committed for rural residential uses, and allow the land to be put to its highest and best use, 
rather than continue to go fallow.”  

 
Staff (Staff Report, pages 19-20) provided the following comments: 
 

“Staff has reviewed the soil study provided by Brian Rabe of Cascade Earth Sciences (dated 
December 11, 2020) and agrees with the applicant’s representation of the data for the subject 
property. Staff finds, based on the submitted soil study and the above OAR definition, that the 
subject property is comprised predominantly of Class VII and VIII soils and, therefore, does not 
constitute “Agricultural Lands” as defined in OAR 660-033-0020(1)(a)(A) above.” 
 

The Hearings Officer finds that the Applicant Soil Study is credible and constitutes substantial 
evidence. The Hearings Officer finds that the Applicant Soil Study was conducted consistent with 
DLCD requirements (Exhibit 4 – Letter from DLCD). The Applicant Soil Study found that the Subject 
Property has 26.2 acres (65.4%) of Class VII and Class VIII soils.  The Applicant Soil Study concluded 
that the Subject Property is “predominantly” Class VII and Class VIII soils.  The Hearings Officer finds 
that OAR 660-033-0020 (1)(a)(B) describes “agricultural land,” in Eastern Oregon, to include lands 
that are predominantly Class I – VI. Based upon the Applicant Soil Study that the Subject Property is 
predominantly Class VII and Class VIII soils. The Hearings Officer finds, per OAR 660-033-0020 
(1)(a)(A) that the Subject Property is not “agricultural land.” 
 

(B) Land in other soil classes that is suitable for farm use as defined in ORS 
215.203(2)(a), taking into consideration soil fertility; suitability for grazing; 
climatic conditions; existing and future availability of water for farm 
irrigation purposes; existing land use patterns; technological and energy 
inputs required; and accepted farming practices; and 

(C) Land that is necessary to permit farm practices to be undertaken on adjacent 
or nearby agricultural lands.  

(b) Land in capability classes other than I-IV/I-VI that is adjacent to or intermingled with 
lands in capability classes I-IV/I-VI within a farm unit, shall be inventoried as 
agricultural lands even though this land may not be cropped or grazed;  

 
FINDING: The Hearings Officer incorporates the Preliminary Findings as additional findings for this 
criterion.  The Hearings Officer finds that the Applicant addressed the OAR 660-033-0020 (1)(a)(B) 
“Suitability Factors” in the Applicant Soil Study and in Applicant’s Hearing testimony and Hearing 
documentary submissions. 
 
Staff, in the Staff Report (pages 20 – 21) included the following statements from the Applicant Soil 
Study: 
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(continued) 
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Applicant’s legal counsel, Liz Dickson (“Dickson”), offered oral testimony and additional documents 
at the Hearing. Dickson’s additional documents were referenced, at the Hearing, as Exhibits 11, 12, 
13 and 14.  The focus of Dickson’s Hearing testimony was upon the LUBA 710 Decision and LUBA’s 
analysis of the Suitability Factors.  The Hearings Officer finds Dickson’s testimony and accompanying 
documentary submissions to be credible and persuasive.  
 
Dickson, in her Hearing testimony, emphasized that the Subject Property soils are predominantly 
class VII and VIII.  Dickson stated the Applicant attempted to ascertain the level, if any, of historical 
farming activity in the immediate vicinity of the Subject Property.  Dickson indicated, based upon 
Applicant’s research, that the Subject Property has never been used for farm or agricultural 
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purposes.  Dickson noted that the Subject Property has not been cleared and has no water 
(irrigation rights).   
 
Dickson testified that Applicant considered the Suitability Factors in the context of the LUBA 710 
Decision.  Dickson stated that Applicant considered adjacent / neighboring properties in relation to 
all relevant Suitability Factors.  Dickson stated, based upon Applicant’s research, that adjacent/ 
neighboring properties are not used for commercial farming or “agricultural purposes.”  Dickson 
stated that some nearby properties may conduct “hobby farm” activities but those activities were 
subordinate to the primary residential use and are not conducted for the primary purpose of 
obtaining a profit. 
 
Dickson opined that the only possible “agricultural use” or farm use that might be considered 
feasible at the Subject Property is “grazing.” Dickson, referencing the Applicant Soil Study, stated 
that the Subject Property standing alone, could not support commercial grazing.  Dickson noted 
that property adjacent to the north, west and south are developed for residential uses.  Dickson 
stated that combining the Subject Property with any of the adjacent properties would not result in 
creating a profitable situation for grazing. 
 
Dickson reiterated that the Subject Property does not possess any irrigation rights.  Dickson stated 
that existing land use patterns preclude the likelihood of combining the Subject Property with one 
or more adjacent property for the purpose of creating a profitable agricultural or farm use.  
Likewise, Dickson stated that the “accepted farming practices” Suitability Factor was not relevant to 
the Subject Property as no farming occurs on the Subject Property or any adjacent property. 
 
Dickson, relying upon Exhibits 11, 12, 13 and 14, demonstrated geographical and land use 
differences between the property subject to the LUBA 710 Decision and the Subject Property.  
Dickson noted that the property subject to the LUBA 710 Decision is located in an area where 
agricultural/farm uses are prevalent.  Dickson noted that ranches adjacent to or nearby the property 
subject to the LUBA 710 Decision expressed the desire to combine to facilitate improved 
agricultural/farm efficiency.   
 
Dickson noted that the LUBA 710 Decision is under appeal and it is possible that the Oregon Court 
of Appeals and/or Oregon Supreme Court could reverse or modify the LUBA 710 Decision.  However, 
despite the appellate status of the LUBA 710 Decision Dickson opined that there is evidence in the 
record sufficient to meet the requirements of that decision.  
 
The Hearings Officer finds Applicant addressed, with substantial evidence, the LUBA 710 Decision 
Suitability Factors analysis.  The Hearings Officer agrees with Staff and Applicant that there is 
sufficient evidence in the record to conclude that the Subject Property does not qualify as 
“agricultural land” as defined in OAR 660-033-0020. 

 
(c) "Agricultural Land" does not include land within acknowledged urban growth 

boundaries or land within acknowledged exception areas for Goal 3 or 4.  
 
FINDING: This criterion is addressed above. 
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OAR 660-033-030, Identifying Agricultural Land 

 
(1) All land defined as "agricultural land" in OAR 660-033-0020(1) shall be inventoried 

as agricultural land. 
(2) When a jurisdiction determines the predominant soil capability classification of a 

lot or parcel it need only look to the land within the lot or parcel being inventoried. 
However, whether land is "suitable for farm use" requires an inquiry into factors 
beyond the mere identification of scientific soil classifications. The factors are listed 
in the definition of agricultural land set forth at OAR 660-033-0020(1)(a)(B). This 
inquiry requires the consideration of conditions existing outside the lot or parcel 
being inventoried. Even if a lot or parcel is not predominantly Class I-IV soils or 
suitable for farm use, Goal 3 nonetheless defines as agricultural "Lands in other 
classes which are necessary to permit farm practices to be undertaken on adjacent 
or nearby lands." A determination that a lot or parcel is not agricultural land 
requires findings supported by substantial evidence that addresses each of the 
factors set forth in 660-033-0020(1). 

 
FINDING:   The Hearings Officer incorporates the Preliminary Findings as additional findings for this 
criterion.  The Hearings Officer Hearings Officer also incorporates as additional findings the findings 
for OAR 660-033-0020 (1)(a)(A) & (B). The Hearings Officer finds that the Applicant addressed the 
OAR 660-033-0020 (1)(a)(B) “Suitability Factors” in the Applicant Soil Study and in Applicant’s Hearing 
testimony in documentary submissions. 
 
Staff provided (Staff Report, pages 22-24) additional discussion of the LUBA 710 Decision. “ 
 

“… in a recent decision by the Land Use Board of Appeals (LUBA)6, LUBA remanded the Deschutes 
County Board of County Commissioners decision to approve a post-acknowledgement plan 
amendment and rezone application submitted by 710 Properties, LLC to change the designation 
and zoning of the subject property from AG/EFU to RREA/RR-10 on 710 acres of property west of 
Terrebonne and Redmond and north of Highway 126. 
 
LUBA remanded the decision to “consider the ability to use the subject property for farm use in 
conjunction with other property, including the Keystone property,” and directed that the Board 
“may not limit its review to the profitability of farm use of the subject property as an isolated unit.” 
LUBA further stated that the Board “must consider the ability to import feed for animals and may 
not limit its consideration to the raising of animals where adequate food may be grown on the 
subject property.” LUBA continued that the Board “must also consider whether the subject 
property is suitable for farm use as a site for construction and maintenance of farm equipment,” 
and must “consider the evidence and adopt findings addressing the impacts of redesignation of 
the property related to water, wastewater, and traffic and whether retaining the property’s 
agricultural designation is necessary to permit farm practices on adjacent or nearby lands.” Each 
of the remanded issues is listed separately below. 

 
6 Central Oregon Landwatch, et al. v. Deschutes County and 710 Properties, LLC, et al. (LUBA No. 2023-009) 
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• LUBA’s discussion at pages 36-37 sustained DLCD’s second assignment of error and portions of 

Redside’s and Keystone’s assignments of error based on a determination that the County did not 
consider the ability to use the subject property with a primary purpose of obtaining a profit in 
money in conjunction with other property. LUBA stated that “Relating the profitability of farm 
related activity solely to the activity on the subject property places undue weight on profitability.” 
More discussion on this is found on pages 46-49 of the decision. 
 

• “Source of Feed” – this discussion is found at pages 37-42 of the decision. LUBA’s decision states 
that the County erred in construing OAR 660-033-0020(1)(a)(B) and ORS 215.203(2)(a) in 
concluding that land is suitable for farm uses involving animals only if sufficient feed can 
be grown on-site. LUBA stated that these authorities are silent as to the source of the feed that is 
necessary to sustain animals involved in farm uses. It also noted that, in determining whether land 
is suitable for dryland grazing, a farmer would have a reasonable expectation of obtaining a profit 
in money from that activity, based on the factors listed in OAR 660-033-0020(1)(a)(B) (soil fertility, 
suitability for grazing, climactic conditions, availability of water for irrigation, etc.) 
 
 

• “On-Site Construction and Maintenance of Equipment and Facilities” – this discussion is found at 
pages 42-46 of the decision. LUBA determined that the County erroneously concluded that 
this use need not be limited to supporting farm activities that occur on the subject 
property. In other words, it does not matter where the equipment and facilities are used, whether 
on or off-site. That said, after a consideration of whether equipment and facilities  can be stored 
onsite for the purpose of making a profit in money also requires a determination of the suitability 
of the property  based on the factors listed in OAR 660-033-0020(1)(a)(B). 
 

• “Nearby and Adjacent Land” – discussion at pages 46-49 of the decision. LUBA directs the County 
to make findings and conclusions on the question of whether the subject property is suitable for 
farm use in conjunction with nearby or adjacent land. It noted that several farms and ranchers 
testified they would not consider incorporating the subject property into their farm operations, 
and that it “may be that the subject property is not suitable for farm use even in conjunction 
with nearby or adjacent land. However, the county did not reach that conclusion.” 
 
 

• DCC 18.136.020(C)(2) and DCCP Agricultural Lands Goal 1 – see pages 69-74 of the decision. The 
County’s findings that the impacts on surrounding land use from rezoning will be consistent with 
DCCP Agricultural Lands Goal 1 are inadequate and not supported by substantial evidence. LUBA 
states that the County only considered impacts on surrounding nonresource lands, and that it was 
error to consider that the subject property is functionally separated from surrounding agricultural 
lands due to its location on a plateau. LUBA remands for further consideration of water, 
wastewater, traffic impacts on surrounding agricultural lands and the agricultural industry. 

 
The Hearings Officer appreciates Staff’s above-quoted analysis and perspective. The Hearings 
Officer finds that Applicant, in its Burden of Proof, Applicant Soil Study and Dickson’s Hearing 
testimony and record submissions, provided evidence and argument relating to (1) the ability to use 
the Subject Property with a primary purpose of obtaining a profit in money in conjunction with other 

260

12/13/2023 Item #11.



247-23-000210-PA & 247-23-000211-ZC  Page 30 of 36 

property, (2) the impacts of providing feed for grazing stock from outside properties, (3) the on-site 
construction and maintenance of equipment and facilities to serve other properties, and (4) the off-
site impacts on resource and nonresource lands. 
 
As summarized in the findings for OAR 660-033-0020 (1)(a)(B) above, the Subject Property has soils 
that are not considered suitable for “agricultural use” and that the Subject Property is not and has 
not been used for “agricultural uses.”  The OAR 660-033-0020 (1)(a)(B) findings indicated that the 
adjacent or nearby properties are not used for “agricultural uses” or farm uses.  The OAR 660-033-
0020 (1)(a)(B) findings indicate that combining the Subject Property with any adjacent or nearby 
property would not improve the chances that the Subject Property, or any nearby or adjacent 
property, could be operated for the primary purpose of obtaining a profit from agricultural or farm 
related uses.  Impacts on nearby properties is discussed elsewhere in this recommendation.  The 
Hearings Officer approval of Applicant’s request would have minimal impacts, if any, on adjacent 
properties.  Rather, the Hearings Officer finds that the proposed change would more consistently 
reflect the existing land use pattern in the area.  
 
The Hearings Officer agrees with Staff and Applicant that there is sufficient evidence in the record 
to conclude that the Subject Property does not qualify as “Agricultural Land” as defined in OAR 660-
033-0030. 
 

(3) Goal 3 attaches no significance to the ownership of a lot or parcel when determining 
whether it is agricultural land. Nearby or adjacent land, regardless of ownership, 
shall be examined to the extent that a lot or parcel is either "suitable for farm use" 
or "necessary to permit farm practices to be undertaken on adjacent or nearby 
lands" outside the lot or parcel. 

 
FINDING: The Hearings Officer incorporates the Preliminary Findings as additional findings for this 
criterion.  The Hearings Officer Hearings Officer also incorporates as additional findings the findings 
for OAR 660-033-0020 (1)(a)(A) & (B). The Hearings Officer finds that the Applicant addressed the 
OAR 660-033-0020 (1)(a)(B) “Suitability Factors” in the Applicant Soil Study and in Applicant’s Hearing 
testimony and Hearing documentary submissions. 
 
The Hearings Officer finds, based upon the evidence and arguments in the record that the Subject 
Property is not suitable for any identified “agricultural use” or farm use.  Further, the Hearings 
Officer finds that is not necessary to conduct any sort of “agricultural use” or farm use on the Subject 
Property to facilitate or promote agricultural or farm practices to be undertaken on adjacent or 
nearby lands. In this review the Hearings Officer has not assigned any significance to the ownership 
of the Subject Property or adjoining properties. 
 

(5)(a) More detailed data on soil capability than is contained in the USDA Natural 
Resources Conservation Service (NRCS) soil maps and soil surveys may be used to 
define agricultural land. However, the more detailed soils data shall be related to 
the NRCS land capability classification system.  

(b) If a person concludes that more detailed soils information than that contained in 
the Web Soil Survey operated by the NRCS as of January 2, 2012, would assist a 
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county to make a better determination of whether land qualifies as agricultural 
land, the person must request that the department arrange for an assessment of 
the capability of the land by a professional soil classifier who is chosen by the 
person, using the process described in OAR 660-033-0045.  

 
FINDING:   The Hearings Officer incorporates the Preliminary Findings as additional findings for this 
criterion.  The submitted Applicant Soil Study provided more detailed soils information than 
contained in the NRCS Web Soil Survey. NRCS sources provide general soils data for large units of 
land. The Applicant Soil Study provided detailed and accurate information about a single property 
based on numerous soil samples taken from the Subject Property. The Applicant Soil Study reports 
data and conclusions consistent with the NCRS Land Capability Classification (LLC) system that 
classifies soils class 1 through 8. An LCC rating is assigned to each soil type based on rules provided 
by the NRCS. 
 
The Applicant Soil Study concluded that the Subject Property contains 65.4 percent Class 7 and 8 
soils, based on site observations and examination of 111 test holes. The Applicant Soil Study is 
accompanied in the record by correspondence from the DLCD . The DLCD correspondence confirms 
that the Applicant Soil Study was completed and consistent with the reporting requirements for 
agricultural soils capability as dictated by DLCD. Based on qualifications of the professionals 
conducting the site work and report preparation, the Hearings Officer finds the submitted Applicant 
Soil Study to be definitive and accurate in terms of site-specific soil information for the Subject 
Property.  
 

(c) This section and OAR 660-033-0045 apply to:  
(A) A change to the designation of land planned and zoned for exclusive farm 

use, forest use or mixed farm-forest use to a non-resource plan designation 
and zone on the basis that such land is not agricultural land; and  

 
FINDING: The Hearings Officer incorporates the Preliminary Findings as additional findings for this 
criterion.  The Hearings Officer Hearings Officer also incorporates as additional findings the findings 
for OAR 660-033-0020 (1)(a)(A) & (B). The Hearings Officer finds that the Applicant addressed the 
OAR 660-033-0020 (1)(a)(B) “Suitability Factors” in the Applicant Soil Study and in Applicant’s Hearing 
testimony and Hearing documentary submissions.  The Hearings Officer finds the Subject Property 
is not “agricultural land” as that phrase is defined within relevant Oregon law. 
 

(d) This section and OAR 660-033-0045 implement ORS 215.211, effective on October 1, 
2011. After this date, only those soils assessments certified by the department 
under section (9) of this rule may be considered by local governments in land use 
proceedings described in subsection (c) of this section. However, a local government 
may consider soils assessments that have been completed and submitted prior to 
October 1, 2011.  

 
FINDING: The Applicant submitted the Applicant Soil Study which was prepared by Michael Sowers 
and Brian Rabe of Cascade Earth Sciences and dated December 11, 2020. The Applicant Soil Study 
was submitted following the ORS 215.211 effective date. The Applicant submitted to the record an 
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acknowledgement from Hilary Foote, Farm and Forest Specialist with the DLCD, dated April 12, 2021, 
that the Applicant Soil Study is complete and consistent with DLCD’s reporting requirements. The 
Hearings Officer finds this criterion to be met based on the submitted Applicant Soil Study and 
confirmation of completeness and consistency from DLCD. 
 

(e) This section and OAR 660-033-0045 authorize a person to obtain additional 
information for use in the determination of whether land qualifies as agricultural 
land, but do not otherwise affect the process by which a county determines whether 
land qualifies as agricultural land as defined by Goal 3 and OAR 660-033-0020. 

 
FINDING: The Applicant has obtained additional information regarding soils and how these soils 
relate to the agricultural designation of the Subject Property. The Applicant has also submitted 
DLCD's certification of its soils analysis, attached as part of Exhibit 4, and has complied with the soils 
analysis requirements of OAR 660-033-0045 in order to obtain that certification. DLCD's certification 
establishes compliance with OAR 660-033-0045. 
 
DIVISION 12, TRANSPORTATION PLANNING 
 

OAR 660-012-0060 Plan and Land use Regulation Amendments  
 
(1) If an amendment to a functional plan, an acknowledged comprehensive plan, or a 

land use regulation (including a zoning map) would significantly affect an existing 
or planned transportation facility, then the local government must put in place 
measures as provided in section (2) of this rule, unless the amendment is allowed 
under section (3), (9) or (10) of this rule. A plan or land use regulation amendment 
significantly affects a transportation facility if it would: 
(a) Change the functional classification of an existing or planned transportation 

facility (exclusive of correction of map errors in an adopted plan);  
(b) Change standards implementing a functional classification system; or  
(c) Result in any of the effects listed in paragraphs (A) through (C) of this 

subsection based on projected conditions measured at the end of the 
planning period identified in the adopted TSP. As part of evaluating projected 
conditions, the amount of traffic projected to be generated within the area 
of the amendment may be reduced if the amendment includes an 
enforceable, ongoing requirement that would demonstrably limit traffic 
generation, including, but not limited to, transportation demand 
management. This reduction may diminish or completely eliminate the 
significant effect of the amendment.  
(A) Types or levels of travel or access that are inconsistent with the 

functional classification of an existing or planned transportation 
facility;  

(B) Degrade the performance of an existing or planned transportation 
facility such that it would not meet the performance standards 
identified in the TSP or comprehensive plan; or  
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(C) Degrade the performance of an existing or planned transportation 
facility that is otherwise projected to not meet the performance 
standards identified in the TSP or comprehensive plan. 

 
FINDING: This above language is applicable to the proposal because it involves an amendment to 
an acknowledged comprehensive plan. The proposed plan amendment would change the 
designation of the Subject Property from AG to RREA and change the zone from EFU to MUA-10. 
The Applicant is not proposing any land use development of the properties at this time. 
 
As referenced in the agency comments section in the Basic Findings section above, the Senior 
Transportation Planner for Deschutes County requested additional information to clarify the 
conclusions provided in the Transportation Planning Rule (TPR) analysis prepared by Joe Bessman, 
PE of Transight Consulting, LLC, dated March 17, 2023. The Applicant submitted an updated report 
and responses to issues raised also from Mr. Bessman, dated June 27, 2023, to address the 
additional information that was requested.  
 
Staff noted (Staff Report, page 26) that the original application included a subdivision proposal in 
addition to the comprehensive plan and zone change proposal that is subject to this 
recommendation.  Applicant has decoupled the subdivision proposal from the comprehensive plan 
amendment and zone change applications. The Hearings Officer notes that traffic impact studies 
take into account requirements for a subdivision in addition to the plan amendment and zone 
change. 
 
In response to the revisions noted above, the County Senior Transportation Planner stated, “These 
updated materials and the application materials in [the] record satisfy the County’s requirements and no 
further materials or analysis are required from the applicant.” As such, the Hearings Officer finds that 
the proposed plan amendment and zone change will be consistent with the identified function, 
capacity, and performance standards of the County’s transportation facilities in the area. 
 
DIVISION 15, STATEWIDE PLANNING GOALS AND GUIDELINES 
 

OAR 660-015, Division 15, Statewide Planning Goals and Guidelines 
 

FINDING: The Statewide Planning Goals are outlined below in the Applicant’s Burden of Proof: 
 

“Goal 1, Citizen Involvement. This proposal satisfies this goal because the Planning Division will 
provide notice of the proposed plan amendment and zone change to the public through individual 
notice to affected property owners, posting of the Subject Property with a notice of proposed land 
use action sign, online notice of the application on the County’s website, and publishing notice of 
the public hearing in the "Bend Bulletin" newspaper. In addition, at least two public hearings will 
be held on the proposed plan amendment before it can be approved - one before the Hearings 
Officer and one before the Deschutes County Board of Commissioners. 
 
Goal 2, Land Use Planning. This proposal satisfies this goal because the applications were 
handled pursuant to the procedures applicable to plan amendments and zone changes in the 
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County's Comprehensive Plan and Zoning Ordinance. An exception to Goal 3 is not required 
because site soils have been conclusively determined to be not Agricultural as that term is legally 
defined.  
 
Goal 3, Agricultural Lands. The Applicant is not required to take an exception to Goal 3 for the 
Subject Property, but rather to provide evidence supporting response that the Subject Property 
does not constitute "agricultural land" as legally defined in Goal 3 and supporting administrative 
rules. The application includes a professionally prepared Soils Analysis (Exhibit 4) that proves the 
Subject Property does not constitute "agricultural land" and therefore the proposed plan 
amendment to Rural Residential Exception Area and zone change to MUA-I0 is consistent with Goal 
3. 
 
Goal 4, Forest Lands. The proposal is consistent with Goal 4 because the Subject Property is not 
zoned for forest use and the Applicant's soil survey shows the Subject Property does not contain 
any forest soils or related resources.  
 
Goal 5, Open Spaces, Scenic and Historic Areas and Natural Resources. The proposal is 
consistent with Goal 5 because the site is not identified as containing scenic, historic, or natural 
resource areas. It is not unique as open space in the area and has not been designated as 
significant for that purpose. It is reasonable to conclude that the proposed plan amendment and 
zone change will have no effect on any designated Goal 5 resources. 
 
Goal 6, Air, Water and Land Resources Quality. The proposal is consistent with Goal 6 because 
it will not result in any legally significant detrimental impact on air or water quality and land 
resources. 
 
Goal 7, Areas Subject to Natural Disasters and Hazards. Goal 7 is not applicable to the 
proposal because the Subject Property is not located in a known natural disaster or hazard area 
(i.e., flood hazard zone, steep slopes, historic landslide areas or other hazards identified under 
Goal 7). 
 
Goal 8, Recreational Needs. Goal 8 is not applicable to the proposal because the proposal will 
not affect property zoned for recreation or impact recreational needs.  
 
Goal 9, Economy of the State. The proposal is consistent with Goal 9 because it will not adversely 
impact legally identified economic activities in the state. It may have a minimal impact on the 
construction industry eventually when the four homesites are developed, but these have not been 
recognized as significant for purposes of evaluating goal impacts.  
 
Goal 10, Housing. Goal 10 is not directly applicable to the proposal because it does not include 
development of additional housing. The proposal does not remove any land from the county's 
supply of land for needed housing. The proposal supports a potential, though not certain, eventual 
transition to development of four homes on the respective parcels. Applicant plans to develop the 
four created sites for rural residential homes in the future.  
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Goal 11, Public Facilities and Services. The proposal is consistent with Goal 11 because the 
proposed plan amendment and zone change will have minimal impact upon the provision of 
public facilities and services to the Subject Property. Avion Water is already available to the site in 
Hunnell Road, power is available and sufficient, and Hunnell Road is scheduled for paving, 
widening, and straightening in 2023 already by the County. These facilities will not be strained by 
the addition of four lots made possible by the Plan Amendment and Zone Change. 
 
Goal 12, Transportation. The proposal is consistent with the TPR, and therefore is also consistent 
with Goal 12 as demonstrated by the attached, professionally prepared Transportation Analysis. 
See Exhibit 5. 
 
Goal 13, Energy Conservation. The proposal is consistent with this goal because it will have no 
legally significant impact on energy use or conservation. Southern exposure and spacing of the 
four proposed lots will allow solar power development if desired. Rezoning the Subject Property 
from EFU to MUA-10 will allow future dwellings to be developed on the site, which will be 
advantageous to the water supply, since the proposed change makes it less likely that the tracts 
will be irrigated with surface water, where such irrigation would not be productive considering the 
poor qualify of the soils. Current irrigation practices commonly use electricity for pumping of water 
for distribution. This wasteful use would be made less likely by approval of this proposal.  
 
Goal 14, Urbanization. The proposal is consistent with Goal 14 for the following reasons: 
1. The proposal supports a likely, though not certain, eventual transition from rural to urban 

land use that responds to identified needed lands as the Bend UGB expands north 7600 feet; 
2. The proposal represents an orderly growth pattern that eventually will efficiently utilize public 

facilities and services, including the 2023 improvements to Hunnell Road; 
3. The proposal will ultimately result in the maximum efficiency of land uses on the fringe of the 

existing urban area; 
4. The Subject Property has been found to be not predominantly agricultural land as defined in 

OAR 660-033-0020; and 
5. The proposal will promote compatibility with surrounding rural residential uses and will not 

adversely impact any nearby commercial agricultural uses because there are none. 
 
Goals 15 through 19. These goals, which address river, ocean, and estuarine resources, are not 
applicable to the proposal because the Subject Property is not located in or adjacent to any such 
areas or resources.” 

 
The Hearings Officer incorporates the Preliminary Findings as additional findings for this criterion.  
The Hearings Officer Hearings Officer also incorporates as additional findings the findings for OAR 
660-033-0020 (1)(a)(A) & (B). The Hearings Officer finds that the Applicant addressed the OAR 660-
033-0020 (1)(a)(B) “Suitability Factors” in Applicant’s Soil Study and in Applicant’s Hearing testimony 
and Hearing documentary submissions. 
 
The Hearings Officer, based upon Applicant’s above-quoted responses and the incorporated 
findings, concludes that Applicant’s proposal complies with the applicable Statewide Planning Goals. 
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The Hearings Officer finds the overall proposal appears to comply with the applicable Statewide 
Planning Goals for the purposes of this review.  
 
IV. CONCLUSION & RECOMMENDATION: 

 
The Hearings Officer finds that the Applicant has met the burden of proof necessary to justify 
changing the Plan Designation from Agriculture to Rural Residential Exception Area and Zoning of 
the Subject Property from Exclusive Farm Use to Multiple Use Agricultural through effectively 
demonstrating compliance with the applicable criteria of DCC Title 18 (The Deschutes County Zoning 
Ordinance), The Deschutes County Comprehensive Plan, and applicable sections of OAR and ORS.  
 
DESCHUTES COUNTY HEARINGS OFFICER 
 
 
 
     
Gregory J. Frank, Hearings Officer 
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owner agent inCareOf address cityStZip type cdd id email
Michael Groves and Cathie Groves 20075 Cox Lane Bend, OR 97703 HOD 23-210-PA, 211-ZC
Elizabeth Dickson Dickson Hatfield LLP 400 SW Bluff Dr. Ste 240 Bend, OR 97702 HOD 23-210-PA, 211-ZC
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117 NW Lafayette Avenue, Bend, Oregon  97703   |   P.O. Box 6005, Bend, OR 97708-6005 

                    (541) 388-6575             cdd@deschutes.org            www.deschutes.org/cd 

 

COMMUNITY DEVELOPMENT 

 
 
 
 
 
 
 

NOTICE OF HEARINGS OFFICER’S RECOMMENDATION 
 
 
The Deschutes County Hearings Officer has recommended approval of the land use application(s) 
described below: 
 
FILE NUMBER: 247-23-000210-PA, 247-23-000211-ZC 
 
LOCATION:  Map and Taxlot: 1612330000800 

Situs Address: 64430 Hunnell Rd, Bend, OR 97703 
 
 
OWNER: Groves Family Revocable Trust 
 
APPLICANT: Michael F. Groves and Cathie L. Groves 
 
SUBJECT: The Applicant requested approval of a Comprehensive Plan Map 

Amendment to change the designation of the Subject Property from 
Agricultural (“AG”) to a Rural Residential Exception Area (“RREA”). The 
Applicant also requests approval of a corresponding Zoning Map 
Amendment (Zone Change) to change the zoning of the Subject 
Property from Exclusive Farm Use (“EFU”) to Multiple Use Agricultural 
(“MUA-10”). 

 
STAFF CONTACT: Jacob Ripper, Principal Planner 
 Jacob.Ripper@deschutes.org 
 541-385-1759 
 
RECORD: Record items can be viewed and downloaded from: 
 www.buildingpermits.oregon.gov and 

https://www.deschutes.org/cd/page/247-23-000210-pa-247-23-
000211-zc-hunnell-road-plan-amendment-and-zone-change 

 
 
APPLICABLE CRITERIA: 
 
Deschutes County Code, Title 18, County Zoning Ordinance 

Chapter 18.04, Title, Purpose, and Definitions 
Chapter 18.16, Exclusive Farm Use Zones 

Mailing Date:
Wednesday, November 22, 2023
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247-23-000210-PA, 211-ZC  Page 2 of 2 
 

Chapter 18.32, Multiple Use Agricultural Zone 
Chapter 18.136, Amendments 

 
Deschutes County Code, Title 22, Procedures Ordinance 
 
Deschutes County Comprehensive Plan 

Chapter 2, Resource Management 
Chapter 3, Rural Growth Management 
Appendix C, Transportation System Plan 

 
Oregon Administrative Rules (OAR), Chapter 660 

Division 6, Forest Lands 
Division 12, Transportation Planning 
Division 15, Statewide Planning Goals and Guidelines 
Division 33, Agricultural Land 

 
Oregon Revised Statutes (ORS) 

Chapter 215.211, Agricultural Land, Detailed Soils Assessment. 
 
DECISION:  The Hearings Officer finds that the application meets applicable criteria, and 
recommended approval to the Board of County Commissioners. 
 
 
This decision becomes final twelve (12) days after the date mailed, unless appealed by a party 
of interest.  To appeal, it is necessary to submit a Notice of Appeal, the base appeal deposit plus 
20% of the original application fee(s), and a statement raising any issue relied upon for appeal with 
sufficient specificity to afford the Board of County Commissioners an adequate opportunity to 
respond to and resolve each issue. 
 
Copies of the decision, application, all documents and evidence submitted by or on behalf of the 
applicant and applicable criteria are available for inspection at no cost.  Copies can be purchased 
for 25 cents per page. 
 
NOTICE TO MORTGAGEE, LIEN HOLDER, VENDOR OR SELLER: ORS CHAPTER 215 REQUIRES THAT IF 
YOU RECEIVE THIS NOTICE, IT MUST BE PROMPTLY FORWARDED TO THE PURCHASER. 
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Deschutes County GIS, Sources: Esri, USGS, NOAA

File Nos 247-23-000210-PA, 211-ZC
64430 HUNNELL RD, BEND, OR 97703

Date: 9/22/2023

0 640 1,280320
ft

±
1 inc h = 752 feet
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owner agent inCareOf address cityStZip type cdd id email
Michael Groves and Cathie Groves 20075 Cox Lane Bend, OR 97703 NOD 23-210-PA, 211-ZC
Elizabeth Dickson Dickson Hatfield LLP 400 SW Bluff Dr. Ste 240 Bend, OR 97702 NOD 23-210-PA, 211-ZC
DESCHUTES CO. SR. TRANS. PLANNER Tarik Rawlings ELECTRONIC  NOD 23-210-PA, 211-ZC Tarik.Rawlings@deschutes.org
Kenneth Katzaroff Schwabe 1420 5th Ave., Suite 3400 Seattle, WA 98101 NOD 23-210-PA, 211-ZC
NORBERT & JOAN VOLNY TRUST VOLNY, JOAN TTEE 64545 HUNNELL RD BEND, OR 97703 NOD 23-210-PA, 211-ZC
WILK,DAVID BLAISE & LINDA J 64455 HUNNELL RD BEND, OR 97703 NOD 23-210-PA, 211-ZC
CAROLYN CARTER ESKY TRUST ESKY, CAROLYN C TTEE 20575 SUNBEAM LN BEND, OR 97703 NOD 23-210-PA, 211-ZC
MCDONALD, DAVID A & ELIZABETH A 64445 HUNNELL RD BEND, OR 97703 NOD 23-210-PA, 211-ZC
THORNEYCROFT, ROY & KAREN E 20605 SUNBEAM LN BEND, OR 97703 NOD 23-210-PA, 211-ZC
FARKAS, PETER & KAMILLA AGNES 64520 HUNNELL RD BEND, OR 97703 NOD 23-210-PA, 211-ZC
TERESA J FREEMAN LIVING TRUST FREEMAN, TERESA J & PHILLIPPE C TTEES 20610 SUNBEAM LN BEND, OR 97703 NOD 23-210-PA, 211-ZC
HALPERIN FAMILY 2019 TRUST HALPERIN, BRUCE B & CONSTANCE C TTEES 20655 SUNBEAM LN BEND, OR 97703 NOD 23-210-PA, 211-ZC
MITCHELL & PETERS REV LIVING TRUST MITCHELL, HUGH S COTEE ETAL 64435 HUNNELL RD BEND, OR 97703-8158 NOD 23-210-PA, 211-ZC
VERN E & CAROLE L HEEREN FAM TRUST HEEREN, VERN E TTEE ET AL 20560 LOWE LN BEND, OR 97703 NOD 23-210-PA, 211-ZC
NEIDORF, DAVID A & LYDERS, PAULINE 64352 HUNNELL RD BEND, OR 97703 NOD 23-210-PA, 211-ZC
WILKINSON, JESSICA L 20590 LOWE LN BEND, OR 97701 NOD 23-210-PA, 211-ZC
BURGIN, JEFFREY WILLIAM & SUZANNE MARIE 20550 LOWE LN BEND, OR 97703 NOD 23-210-PA, 211-ZC
BRUCE W BUNDY TRUST BUNDY, BRUCE WAYNE TTEE 20595 LOWE LN BEND, OR 97703 NOD 23-210-PA, 211-ZC
CHARLES & BARBARA ROBERTS FAM TRUST ROBERTS, CHARLES A & BARBARA M TTEES PO BOX 940248 SIMI VALLEY, CA 93094 NOD 23-210-PA, 211-ZC
MCKEAGE BYPASS TRUST ET AL MCKEAGE, COLLEEN M TTEE 20585 LOWE LN BEND, OR 97703 NOD 23-210-PA, 211-ZC
GROVES FAMILY REVOCABLE TRUST GROVES, MICHAEL F & CATHIE L TTEES 20075 COX LN BEND, OR 97703 NOD 23-210-PA, 211-ZC
DESCHUTES COUNTY C/O PROPERTY MANAGEMENT PO BOX 6005 BEND, OR 97708-6005 NOD 23-210-PA, 211-ZC
OLSON FAMILY TRUST OLSON, KRISTOPHER W & ELLEN L TTEES 20600 LOWE LN BEND, OR 97703 NOD 23-210-PA, 211-ZC
GROSCUP FAMILY TRUST GROSCUP, ROBERT A & MARLENE A TTEES 2301 WEMBLEY PARK RD LAKE OSWEGO, OR 97034 NOD 23-210-PA, 211-ZC
CAMERON, KAREN ANN 64425 HUNNELL RD BEND, OR 97703 NOD 23-210-PA, 211-ZC
SULLIVAN, GREGORY P & ALISA D 1857 KINGSTON RD RICHLAND, WA 99354 NOD 23-210-PA, 211-ZC
COOPER, RUSSELL L & LORI C 64385 HUNNELL RD BEND, OR 97703 NOD 23-210-PA, 211-ZC
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Date: 9/22/2023
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±
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AGENDA REQUEST & STAFF REPORT 

 

MEETING DATE:  December 13, 2023 

SUBJECT: First reading of Ordinance No. 2023-027 – Bend Airport Text Amendment 

 

RECOMMENDED MOTION: 

Move approval of first reading of Ordinance No. 2023-027 by title only. 

 

BACKGROUND AND POLICY IMPLICATIONS: 

The City of Bend applied for a text amendment to Title 18 of Deschutes County Code. The 

proposed amendments to Chapter 18.76, Airport Development Zone, and Chapter 18.80, 

Airport Safety Combining Zone, would allow an air traffic control tower as a new permitted 

use and allow an air traffic control tower to be up to 115 feet in height. The Airport 

Development Zone only applies to the Bend Municipal Airport, which is located to the 

northeast of Bend. 

  

A public hearing was held before the Deschutes County Hearings Officer on October 2, 

2023 and the Hearings Officer’s recommendation was mailed on November 21, 2023. The 

Hearings Officer found the proposal complied with all applicable criteria and 

recommended approval. At a work session on November 29, 2023, the Board voted to 

adopt the Hearings Officer’s recommendation.  

 

The entirety of the record can be viewed from the project website at: 

https://www.deschutes.org/cd/page/247-23-000470-ta-%E2%80%93-air-traffic-

control-tower-text-amendment 

 

BUDGET IMPACTS:  

None 

 

ATTENDANCE:  

Audrey Stuart, Associate Planner 
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For Recording Stamp Only 
 

 
 

 
BEFORE THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON 

 
An Ordinance Amending Deschutes County Code 
Title 18, Chapter 18.76, Airport Development 
(“AD”) Zone, and Chapter 18.80, Airport Safety 
(“AS”) Combining Zone, to add an Air Traffic 
Control Tower as a new permitted use and allow an 
Air Traffic Control Tower to be up to 115 feet in 
height. 

* 
* 
* 
* 
* 

ORDINANCE NO. 2023-027 

 
WHEREAS, the City of Bend (“City”) applied under land use file number 247-23-000470-TA to amend 

Chapter 18.76 of Title 18, Deschutes County Zoning, to adopt a definition of an Air Traffic Control Tower, allow 
a single Air Traffic Control Tower as a use permitted outright, and allow an Air Traffic Control Tower to be up 
to 115 feet in height; and 

WHEREAS, the City applied under said land use file to amend Chapter 18.80 of Title 18, Deschutes 
County Zoning, to adopt a definition of an Air Traffic Control Tower, clarify the review criteria that apply to an 
Air Traffic Control Tower, and allow an Air Traffic Control Tower to be up to 115 feet in height; and 
 

WHEREAS, after notice was given in accordance with applicable law, a public hearing was held on 
October 2, 2023, before the Deschutes County Hearings Officer, and; 
 

WHEREAS, on November 21, 2023, the Hearings Officer approved the amendments and recommended 
the Board adopt an ordinance; and 
 

WHEREAS, pursuant to Deschutes County Code 22.28.030(B), the Board shall, in the absence of an 
appeal adopt the Hearings Officer’s recommendation; now, therefore, 
 

THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON, ORDAINS 
as follows: 

 
Section 1.  AMENDMENT.  Chapter 18.76, Airport Development Zone, is amended to read as in Exhibit 

“A”, attached hereto and by this reference incorporated herein, with new language underlined and language to be 
deleted in strikethrough.  
 

Section 2.  AMENDMENT.  Chapter 18.80, Airport Safety Combining Zone, is amended to read as in 
Exhibit “B”, attached hereto and by this reference incorporated herein, with new language underlined and 
language to be deleted in strikethrough.  
 

REVIEWED 

______________ 
LEGAL COUNSEL 
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Section 3.  FINDINGS.  The Board adopts as its findings, Exhibit “C” attached and incorporated by 
reference herein. 

 
 
 

 
Dated this _______ of ___________, 2023 BOARD OF COUNTY COMMISSIONERS 

OF DESCHUTES COUNTY, OREGON 
 
 

 
 
______________________________________ 
ANTHONY DEBONE, Chair 

 
 
 

 
 
______________________________________ 
PATTI ADAIR, Vice Chair 

ATTEST: 
 
______________________________________ 
Recording Secretary 

 
 
______________________________________ 
PHILIP CHANG 

 
Date of 1st Reading:  _____ day of ____________, 2023. 
 
Date of 2nd Reading:           day of ____________ , 2023. 
 
 

Record of Adoption Vote: 
 

Commissioner Yes No Abstained Excused  

Anthony DeBone ___ ___ ___ ___  
Patti Adair  ___ ___ ___ ___  
Philip Chang ___ ___ ___ ___  

 
Effective date:  _____ day of ____________, 2024. 
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Chapter 18.76 
EXHIBIT A TO ORDINANCE NO. 2023-027 1  

Chapter 18.76.  AIRPORT DEVELOPMENT ZONE – A-D 
 
18.76.010. Purpose. 
18.76.020. Standards in All Districts. 
18.76.030. Uses Permitted Outright. 
18.76.040. Conditional Uses. 
18.76.050. Use Limitations. 
18.76.060. Dimensional Standards. 
18.76.070. Airfield Operations District (AOD). 
18.76.080. Aviation Support District (ASD). 
18.76.090. Aviation-Related Industrial District (ARID). 
18.76.100. Design and Use Criteria. 
18.76.110. Additional Requirements. 
 
 
18.76.010. Purpose. 

The purpose of the Airport Development (AD) Zone is to allow for development compatible with ongoing 
airport use consistent with the most recently adopted Deschutes County Year Comprehensive Plan and the 
most recently approved Bend Airport Master Plan, while providing for public review of proposed 
development likely to have significant impact on surrounding lands.  The AD Zone is composed of three 
separate zoning districts, each with its own set of allowed uses and distinct regulations, as further set forth in 
DCC 18.76. 
(Ord. 2020-018 §1, 2020; Ord. 2003-036 §2, 2003; Ord. 91-020 §1, 1991) 

18.76.015. Definitions. 

The following definitions apply only to Chapter 18.76. 
 
"Air Traffic Control Tower" means a terminal facility which, through the use of air/ground communications, 
visual signaling, and other devices, provides air traffic control services to airborne aircraft operating in the 
vicinity of an airport and to aircraft operating on the airport movement area. 
 
“Customary and usual aviation-related activities” include, but are not limited to, takeoffs, landings, aircraft 
hangars, tiedowns, construction and maintenance of airport facilities, fixed-base operator facilities, a 
residence for an airport caretaker or security officer, and other activities incidental to the normal operation 
of an airport. Residential, commercial, industrial, manufacturing, and other uses, except as provided in this 
rule, are not customary and usual aviation-related activities and may only be authorized pursuant to OAR 
660-013-0110. 
 
“Fixed-base operator or FBO” means a commercial business granted the right by the airport sponsor to 
operate on an airport and provide aeronautical services such as fueling, hangaring, tie-down and parking, 
aircraft rental, aircraft maintenance, flight instruction, etc. 
 
“Hangar” means an airport structure intended for the following uses: 
A. Storage of active aircraft. 
B. Shelter for maintenance, repair, or refurbishment of aircraft, but not the indefinite storage of non-

operational aircraft. 
C. Construction of amateur-built or kit-built aircraft  
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D. Storage of aircraft handling equipment, e.g., tow bar, glider tow equipment, workbenches, and tools and 
materials used to service, maintain, repair or outfit aircraft; items related to ancillary or incidental uses 
that do not affect the hangars' primary use. 

E. Storage of materials related to an aeronautical activity, e.g., balloon and skydiving equipment, office 
equipment, teaching tools, and materials related to ancillary or incidental uses that do not affect the 
hangars' primary use; storage of non-aeronautical items that do not interfere with the primary 
aeronautical purpose of the hangar (for example, televisions, furniture). 

F. A vehicle parked at the hangar while the aircraft usually stored in that hangar is flying, subject to local 
airport rules and regulations.  

G. A hangar may include restrooms, pilot lounge, offices, briefing rooms, and crew quarters. 
(Ord. 2023-027 §1, 2023; Ord. 2020-018 §1, 2020) 
 
18.76.020. Standards in All Districts. 

A. Approval Required.  Any use in an AOD, ASD, or ARID District shall be subject to DCC 18.124. 
1. Hangars not associated with a commercial or industrial use are exempt from DCC 18.124. 
2. Airfield improvements including but not limited to runways, taxiways, taxilanes, aircraft 

parking aprons, service roads, navigational aids, and runway and safety facilities required 
by the Federal Aviation Administration (FAA) are not subject to County review. 

B. Solar Setbacks.  The setback from the north lot line shall meet the solar setback requirements of DCC 
18.116.180. 

C. Building Code Setbacks.  In addition to the setbacks set forth herein, any greater setbacks required by 
applicable building or structural codes adopted by the State of Oregon and/or Deschutes County under 
DCC 15.04 shall be met. 

D. Off-Street Parking and Loading.  Off-street parking and loading shall be provided subject to the parking 
provisions of DCC 18.116. 

E. Outdoor Lighting.  All outdoor lighting shall be installed in conformance with DCC 15.10. 
F. Excavation, Grading and Fill and Removal.  Excavation, grading and fill and removal within the bed 

and banks of a stream or river or in a wetland shall be subject to DCC 18.120.050 and/or DCC 
18.128.270. 

G. Signs.  All signs shall be constructed in accordance with the provisions of DCC 15.08. 
H. Notification.  Deschutes County shall provide notification of all land use applications in an AD zone to 

the airport manager owner's designee in accordance with the provisions of DCC Title 22. 
(Ord. 2020-018 §1, 2020; Ord. 2003-036 §2, 2003) 

18.76.030. Uses Permitted Outright. 

The following uses and their accessory uses are permitted outright in all of the Airport Districts: 
A. Class I and II road or street project subject to approval as part of a land partition, subdivision or subject 

to the standards and criteria established by DCC 18.116.230. 
B. Class III road or street project. 
C.  Operation, maintenance, and piping of existing irrigation systems operated by an Irrigation District 

except as provided in DCC 18.120.050. 
D. Farm use as defined in DCC Title 18. 
E. Customary and usual aviation-related activities. 
F. Hangars are subject to the standards and criteria established by DCC 18.76.105. 
G. A single air traffic control tower in the Airport Development Zone, no higher than 115 feet in height. 
(Ord. 2023-027 §1, 2023; Ord. 2020-018 §1, 2020; Ord. 2003-036 §2, 2003; Ord. 2001-039 §10, 2001; Ord. 
2001-016 §2, 2001; Ord. 93-043 §11, 1993; Ord. 91-020 §1, 1991) 
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18.76.040. Conditional Uses. 

The following uses may be allowed in all of the Airport Districts subject to DCC 18.128. 
A. Farm accessory buildings and uses, excluding residential uses. 
B. Utility facility necessary for public service except landfills. 
C. Excavation, grading and fill and removal within the bed and banks of a stream or river or in a wetland 

subject to DCC 18.120.050 and/or DCC 18.128.270. 
(Ord. 2003-036 §2, 2003; Ord. 2001-039 §10, 2001; Ord. 2001-016 §2, 2001; Ord. 91-038 §1, 1991) 

18.76.050. Use Limitations. 

The following limitations and standards shall apply to all permitted uses in the Airport Districts: 
A. The height of any plant growth or structure or part of a structure such as chimneys, towers, antennas, 

power lines, etc., shall not exceed 35 feet. 
B. A single air traffic control tower up to 115 feet in height shall not require a height exception or variance. 
BC. In approach zones beyond the clear zone areas, no meeting place designed to accommodate more than 

25 persons for public or private purposes shall be permitted. 
CD. All parking demand created by any use permitted by DCC 18.76 shall be accommodated on the subject 

premises entirely off-street. 
DE. No use permitted by DCC 18.76 shall require the backing of traffic onto a public or private street or 

road right of way. 
EF. No power lines shall be located in clear zones. 
FG. No use shall be allowed which is likely to attract a large quantity of birds, particularly birds which 

normally fly at high altitudes. 
(Ord. 2023-027 §1, 2023; Ord. 2003-036 §2, 2003; Ord. 91-020 §1, 1991) 

18.76.060. Dimensional Standards. 

The following dimensional standards shall apply in the Airport Districts: 
A. The minimum lot size shall be determined subject to the provisions of DCC 18.76 relative to setback 

requirements, off-street parking and loading requirements, lot coverage limitations or as deemed 
necessary by the Planning Director or Hearings Body to maintain air, land and water resource quality, 
protect adjoining and area land uses, and to ensure resource carrying capacities are not exceeded. 

B. An airport related use or structure located adjacent to or across the street from an existing residential use 
or platted residential lot shall not exceed 70 percent lot coverage and shall require off-street parking and 
loading areas.  

C. The minimum setback between any structure and an arterial or collector right of way shall be 50 feet.  
The minimum setback between any structure and all local streets shall be 20 feet. 

D. The minimum setback between any structure and a property line adjoining a residential use or lot shall 
be 50 feet. 

E. The minimum lot frontage shall be 50 feet. 
F. The minimum side setback between any structure and a property line shall be three feet, and the 

minimum total of both side setbacks shall be 12 feet. 
G. The minimum rear setback between any structure and a rear property line shall be 20 feet. 
H. The minimum setback from internal airport streets, access roads, and drives shall be 10 feet from the 

edge of pavement. 
(Ord. 2020-018 §1, 2020; Ord. 2003-036 §2, 2003; Ord. 94-008 §24, 1994; Ord. 91-020 §1, 1991) 

18.76.070. Airfield Operations District (AOD). 

Uses Permitted Outright.  The uses permitted outright are those listed under DCC 18.76.030.  
(Ord. 2020-018 §1, 2020; Ord. 2003-036 §2, 2003) 
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18.76.080. Aviation Support District (ASD). 

A. Uses Permitted Outright.  The uses permitted outright are those listed under DCC 18.76.030. 
B. Conditional Uses Permitted.  The following conditional uses may be permitted subject to DCC 18.128 

and a conditional use permit: 
1. Restaurant, which may include a bar or cocktail lounge as an accessory use.  One restaurant per 

airport.  Restaurant, including any accessory use, to be 2,500 square feet or less in size. 
2. Airport or aviation-related businesses that benefit from an on-airport location. 

(Ord. 2020-018 §1, 2020; Ord. 2004-013 §8, 2004; Ord. 2003-036 §2, 2003) 
 
18.76.090. Aviation-Related Industrial District (ARID). 

Uses Permitted Outright.  The uses permitted outright are those listed under DCC 18.76.030. 
A. Airport or aviation-related commercial or industrial businesses that benefit from an on-airport location. 
(Ord. 2020-018 §1, 2020; Ord. 2003-036 §2, 2003) 

18.76.100. Design and Use Criteria.  

The following dimensional standards shall apply in the Airport Districts: 
      The Planning Director or Hearings Body shall take into account the impact of any proposed conditional 
use within the AD Zone on nearby residential and commercial uses, and on the capacity of transportation 
and other public facilities and services.  In approving a proposed conditional use, the Planning Director or 
Hearings Body shall find that: 
A. The proposed use is in compliance with the Comprehensive Plan, including the current version of the 

adopted  Bend Airport Master Plan. 
B. The proposed use is in compliance with the intent and provisions of DCC Title 18. 
C. Any adverse social, economical, physical or environmental impacts are minimized. 
D. The proposed use is not sensitive to noise of the character anticipated by the current and expected noise 

level contours of the airport. 
E. The proposed use is compatible with adjacent agricultural and residential uses. 
F. There are sufficient public facilities and services to support the proposed use. 
G. The location and site design of the proposed facility will not be hazardous to the safety and general 

welfare of surrounding properties, and that the location will not unnecessarily restrict existing and future 
development of surrounding lands as indicated in the Comprehensive Plan. 

H. The use shall make the most effective use reasonably possible of the site topography, existing 
landscaping and building placement so as to preserve existing trees and natural features, preserve vistas 
and other views from public ways, minimize visibility of parking, loading and storage areas from public 
ways and neighboring residential uses, and minimize intrusion into the character of existing 
developments and land uses in the immediate vicinity of the proposed use. 

(Ord. 2018-006 §9, 2018; Ord. 2003-036 §2, 2003; Ord. 91-020 §1, 1991) 
 
18.76.105. Hangars. 

A. Review Process. 
1. Hangars, as defined in section 18.76.015, shall be processed as a development action pursuant to 

DCC 22.16 and are not subject to DCC 18.124. 
2. Hangars intended to support fixed based operators, flight schools, paint shops, and other 

commercial and industrial uses are subject to DCC 18.124.  
B. Hangar Approval Criteria. 
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1. The location and height of proposed structures must be clear of FAA protected surfaces including 
runway safety area, runway protection zone, runway object free area, taxiway/taxilane object free 
area, FAA Part 77 surfaces, FAA TERPS surfaces, and other clear areas identified on the currently 
adopted Airport Layout Plan. 

2. No above ground utility installations shall be allowed 
3. All exterior lighting shall be shielded so that direct light does not project off site pursuant to DCC 

15.10. 
4. Parking Requirement. 

a. Hangars under 10,000 square feet of floor space are not subject to the parking requirement 
under DCC 18.116.030(8). 

b. Hangars greater than or equal to 10,000 square feet of floor space are subject to the parking 
requirement under DCC 18.116.030(8). This required vehicle parking can be accommodated 
inside the hangar. 

(Ord. 2020-018 §1, 2020) 
 
18.76. 110. Additional Requirements.  

As a condition of approval for any conditional use proposed within the AD Zone, the Planning Director or 
Hearings Body may require: 
A. An increase in required setbacks. 
B. Additional off-street parking and loading facilities and building standards. 
C. Limitations on signs or lighting, hours of operation, points of ingress and egress and building heights. 
D. Additional landscaping, screening and other improvements. 
E. Glare-resistant materials in construction or other methods likely to reduce operating hazards. 
F. Other conditions considered necessary to achieve compliance and policies of the Comprehensive Plan. 
(Ord. 2003-036 §2, 2003; Ord. 91-020 §1, 1991; Ord. 80-221 §1, 1980) 
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Chapter 18.80  AIRPORT SAFETY COMBINING ZONE - AS 
 
18.80.010. Purpose. 
18.80.020. Application of Provisions. 
18.80.022. Definitions.oise 
18.80.024. Imaginary Surfaces and Noise Impact Boundaries. 
18.80.026. Notice of Land Use and Permit Applications. 
18.80.028. Height Limitations. 
18.80.030. Redmond Municipal Airport. 
18.80.032. Bend Municipal Airport. 
18.80.034. Sunriver Airport. 
18.80.036. Sisters Eagle Air Airport. 
18.80.038. Cline Falls Airpark. 
18.80.040. Juniper Airpark. 
18.80.044. Land Use Compatibility. 
18.80.050. Uses Permitted Outright. 
18.80.054. Conditional Uses. 
18.80.056. Additional Requirements. 
18.80.058. Non-Conforming Uses. 
18.80.060. Variances. 
18.80.062. Dimensional Standards. 
18.80.064. Procedures. 
18.80.072. Water Impoundments. 
18.80.074. Wetland Mitigation, Creation, Enhancement and Restoration. 
18.80.076. Water Impoundment Notification. 
18.80.078. FAA Notification (Form 7460-1). 
 
 
 
18.80.010. Purpose.   

In any zone that is overlain by an Airport Safety Combining Zone (AS Zone), the requirements and standards 
of DCC 18.80.010 shall apply in addition to those specified in the ordinance for the underlying zone.  If a 
conflict in regulations or standards occurs, the more restrictive provisions shall govern. 
      The purpose of the AS Zone is to restrict incompatible land uses and airspace obstructions around airports 
in an effort to maintain an airport’s maximum benefit. The imaginary surfaces and zones; boundaries and their 
use limitations comprise the AS Zone.  Any uses permitted outright or by conditional use in the underlying 
zone are allowed except as provided for in DCC 18.80.044, 18.80.050, 18.80.054, 18.80.056 and 18.80.058. 
The protection of each airport’s imaginary surfaces will be accomplished through the use of those land use 
controls deemed necessary to protect the community it serves.  Incompatible uses may include the height of 
trees, buildings, structures or other items and uses that would be subject to frequent aircraft over-flight or 
might intrude into areas used by aircraft. 
(Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991) 
 
18.80.020. Application of Provisions. 

The provisions of DCC 18.80.020 shall only apply to unincorporated areas located under airport imaginary 
surfaces and zones, including approach surfaces, transitional surfaces, horizontal surfaces, conical surfaces 
and runway protection zones.  While DCC 18.80 identifies dimensions for the entire imaginary surface and 
zone, parts of the surfaces and/or zones do not apply within the Redmond, Bend or Sisters Urban Growth 
Boundaries.  The Redmond Airport is owned and operated by the City of Redmond, and located wholly within 
the Redmond City Limits. 

282

12/13/2023 Item #12.



Chapter 18.80 
EXHIBIT B TO ORDINANCE 2023-027 2  

      Imaginary surface dimensions vary for each airport covered by DCC 18.80.020.  Based on the 
classification of each individual airport, only those portions (of the AS Zone) that overlay existing County 
zones are relevant. 
      Public use airports covered by DCC 18.80.020 include Redmond Municipal, Bend Municipal, Sunriver 
and Sisters Eagle Air.  Although it is a public-use airport, due to its size and other factors, the County treats 
land uses surrounding the Sisters Eagle Air Airport based on the ORS 836.608 requirements for private-use 
airports.  The Oregon Department of Aviation is still studying what land use requirements will ultimately be 
applied to Sisters.  However, contrary to the requirements of ORS 836.608, as will all public-use airports, 
federal law requires that the FAA Part 77 surfaces must be applied.  The private-use airports covered by DCC 
18.80.020 include Cline Falls Airpark and Juniper Airpark.  
(Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991) 
 
18.80.022. Definitions. 
A. Air Traffic Control Tower. A terminal facility which, through the use of air/ground communications, 

visual signaling, and other devices, provides air traffic control services to airborne aircraft operating in 
the vicinity of an airport and to aircraft operating on the airport movement area. 

AB. Aircraft.  Helicopters and airplanes, but not hot air balloons or ultralights.  (Balloons are governed by 
FAR Part 30, and ultralights by FAR Part 103.  Ultralights are basically unregulated by the FAA.) 

BC. Airport.  The strip of land used for taking off and landing aircraft, together with all adjacent land used in 
connection with the aircraft landing or taking off from the strip of land, including but not limited to land 
used for existing airport uses. 

CD. Airport Direct Impact Area.  The area located within 5,000 feet of an airport runway, excluding lands 
within the runway protection zone and approach surface. (Redmond, Bend, and Sunriver) 

DE. Airport Elevation.  The highest point of an airport's usable runway, measured in feet above mean sea 
level. 

EF. Airport Imaginary Surfaces (and zones).  Imaginary areas in space and on the ground that are established 
in relation to the airport and its runways. 

          For the Redmond, Bend, Sunriver and Sisters airports, the imaginary surfaces are defined by the 
primary surface, runway protection zone, approach surface, horizontal surface, conical surface and 
transitional surface. 

           For the Cline Falls and Juniper airports, the imaginary areas are only defined by the primary surface 
and approach surface. 

FG. Airport Noise Criterion.  The State criterion for airport noise is an Average Day-Night Sound Level 
(DNL) of 55 decibels (dBA).  The Airport Noise Criterion is not designed to be a standard for imposing 
liability or any other legal obligation except as specifically designated pursuant to OAR 340, Division 35. 

GH.Airport Noise Impact Boundary.  Areas located within 1,500 feet of an airport runway or within 
established noise contour boundaries exceeding 55 DNL. 

HI. Airport Safety Combining Zone (AS Zone).  A Deschutes County zone intended to place additional land 
use conditions on land impacted by the airport while retaining the existing underlying zone. The airport 
imaginary surfaces, impact areas, boundaries and their use limitations comprise the AS Zone.  The AS 
Zone may apply to either public-use or private-use airports. 

IJ. Airport Secondary Impact Area.  The area located between 5,000 and 10,000 feet from an airport runway. 
(Redmond, Bend, and Sunriver) 

JK. Airport Sponsor.  The owner, manager, or other person or entity designated to represent the interests of 
an airport. 

KL. Airport Uses.  Those uses described in OAR 660-013-0100 and 660-013-0110. 
LM.Approach Surface.  A surface longitudinally centered on the extended runway centerline and extending 

outward and upward from each end of the primary surface. 
 For Redmond, Bend, Sunriver, and Sisters airports: 

1. The inner edge of the approach surface is the same width as the primary surface and it expands 
uniformly to a width of:   

283

12/13/2023 Item #12.



Chapter 18.80 
EXHIBIT B TO ORDINANCE 2023-027 3  

a. 1,250 feet for a utility runway having a visual approach; 
b. 1,500 feet for other than a utility runway having a visual approach;  
c. 2,000 feet for a utility runway having a non-precision instrument approach; 
d. 3,500 feet for a non-precision instrument runway, other than utility, having visibility minimums 

greater than three-fourths statute mile; 
e. 4,000 feet for a non-precision instrument runway, other than utility, having visibility minimums 

at or below three-fourths statute mile; and 
f. 16,000 feet for precision instrument runways.   

2. The approach surface extends for a horizontal distance of  
a. 5,000 feet at a slope of 20 feet outward for each foot upward for all utility runways;  
b. 10,000 feet at a slope of 34 feet outward for each foot upward for all non-precision instrument 

runways, other than utility; and  
c. 10,000 feet at a slope of 50 feet outward for each one foot upward, with an additional 40,000 feet 

at slope of 40 feet outward for each one foot upward, for precision instrument runways. 
3. The outer width of an approach surface will be that width prescribed in DCC 18.80.022(LM)(3) for 

the most precise approach existing or planned for that runway end. 
 For the Cline Falls and Juniper airports: 

4. The inner edge of the approach surface is the same width as the primary surface and it expands 
uniformly to a width of 450 feet for that end of a private use airport with only visual approaches.  The 
approach surface extends for a horizontal distance of 2,500 feet at a slope of 20 feet outward for each 
one foot upward. 

MN.Average Day-Night Sound Level (DNL).  Average day-night sound level is the FAA standard measure 
for determining the cumulative exposure of individuals to noise.  DNL is the equivalent of noise levels 
produced by aircraft operations during a 24-hour period, with a ten-decibel penalty applied to the level 
measured during nighttime hours (10:00 p.m. to 7:00 am). 

NO.Conical Surface.  An element of the airport imaginary surfaces that extends outward and upward from the 
periphery of the horizontal surface at a slope of 20:1 for a horizontal distance of 4,000 feet and to a vertical 
height of 350 feet above the airport elevation. 

OP. Department of Aviation.  The Oregon Department of Aviation, formerly the Aeronautics Division of the 
Oregon Department of Transportation. 

PQ. FAA.  Federal Aviation Administration. 
QR. FAA's Technical Representative.  As used in DCC 18.80, the federal agency providing the FAA with 

expertise on wildlife and bird strike hazards as they relate to airports.  This may include, but is not limited 
to, the USDA-APHIS-Wildlife Services. 

RS. FAR.  Regulation issued by the FAA. 
ST. FAR Part 77.  Regulation, Part 77, “Objects Affecting Navigable Airspace,” establishes standards for 

determining obstructions to navigable airspace. 
TU. Height.  The highest point of a structure or tree, plant or other object of natural growth, measured from 

mean sea level.   
UV.Horizontal Surface.  A horizontal plane 150 feet above the established airport elevation, the perimeter of 

which is constructed by swinging arcs of specified radii from the center of each end of the primary surface 
of each runway of each airport and connecting the adjacent arcs by lines tangent to those arcs.  The radius 
of each arc is: 
1. 5,000 feet for all runways designated as utility. 
2. 10,000 feet for all other runways. 
3. The radius of the arc specified for each end of a runway will have the same arithmetical value.  That 

value will be the highest determined for either end of the runway.  When a 5,000-foot arc is 
encompassed by tangents connecting two adjacent 10,000-foot arcs, the 5,000-foot arc shall be 
disregarded on the construction of the perimeter of the horizontal surface. 

VW.Non-precision Instrument Runway.  A runway having an existing instrument approach procedure 
utilizing air navigation facilities with only horizontal guidance, or area type navigation equipment, for 
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which a straight-in non-precision instrument approach has been approved, or planned, and for which no 
precision approach facilities are planned or indicated on an FAA-approved airport layout plan or other 
FAA planning document. 

WX.Non-Towered Airport.  An airport without an existing or approved control tower on June 5, 1995. 
XY.Obstruction.  Any structure or tree, plant or other object of natural growth that penetrates an imaginary 

surface. 
YZ. Other than Utility Runway.  A runway that is constructed for and intended to be used by turbine-driven 

aircraft or by propeller-driven aircraft exceeding 12,500 pounds gross weight. 
ZAA Precision Instrument Runway.  A runway having an existing instrument approach procedure utilizing 

air navigation facilities that provide both horizontal and vertical guidance, such as an Instrument Landing 
System (ILS) or Precision Approach Radar (PAR).  It also means a runway for which a precision approach 
system is planned and is so indicated by an FAA-approved airport layout plan or other FAA planning 
document. 

AABB. Primary Surface.  A surface longitudinally centered on a runway. 
 For the Redmond, Bend, Sunriver, and Sisters airports, when a runway has a specially prepared hard 

surface, the primary surface extends 200 feet beyond each end of that runway.  When a runway has no 
specially prepared hard surface, or planned hard surface, the primary surface ends at each end of that 
runway.  The elevation of any point on the primary surface is the same as the elevation of the nearest 
point on the runway centerline.  The width of the primary surface is: 
1. 250 feet for utility runways with only visual approaches, 
2. 500 feet for utility runways having non-precision instrument approaches,  
3. 500 feet for other than utility runways having non-precision instrument approaches with visibility 

minimums greater than three-fourths statute mile, and  
4. 1,000 feet for non-precision instrument runways with visibility minimums at or below three-fourths 

statute mile, and for precision instrument runways. 
 For the Cline Falls and Juniper airports, the primary surface ends at each end of a runway.  The elevation 

of any point on the primary surface is the same as the elevation of the nearest point on the runway 
centerline.  The width of the primary surface is 200 feet. 

BBCC. Public Assembly Facility.  A permanent or temporary structure or facility, place or activity where 
concentrations of people gather in reasonably close quarters for purposes such as deliberation, education, 
worship, shopping, employment, entertainment, recreation, sporting events, or similar activities.  Public 
assembly facilities include, but are not limited to, schools, religious institutions or assemblies, conference 
or convention facilities, employment and shopping centers, arenas, athletic fields, stadiums, clubhouses, 
museums, and similar facilities and places, but do not include parks, golf courses or similar facilities 
unless used in a manner where people are concentrated in reasonably close quarters.  Public assembly 
facilities also do not include air shows, structures or uses approved by the FAA in an adopted airport 
master plan, or places where people congregate for short periods of time such as parking lots or bus stops.
  

CCDD. Runway.  A defined area on an airport prepared for landing and takeoff of aircraft along its length. 
DDEE.Runway Protection Zone (RPZ).  An area off the runway end used to enhance the protection of people 

and property on the ground.  The RPZ is trapezoidal in shape and centered about the extended runway 
centerline.  The inner width of the RPZ is the same as the width of the primary surface.  The outer width 
of the RPZ is a function of the type of aircraft and specified approach visibility minimum associated with 
the runway end.  The RPZ extends from each end of the primary surface for a horizontal distance of: 
1. 1,000 feet for utility runways. 
2. 1,700 feet for other than utility runways having non-precision instrument approaches. 
3. 2,500 feet for precision instrument runways.   

 [NOTE:  the outer width of the RPZ is specified by airport type in OAR 660, Division 13, Exhibit 4] 
EEFF. Significant.  As it relates to bird strike hazards, "significant" means a level of increased flight activity 

by birds across an approach surface or runway that is more than incidental or occasional, considering the 
existing ambient level of flight activity by birds in the vicinity. 
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FFGG. Structure.  Any constructed or erected object, which requires a location on the ground or is attached 
to something located on the ground.  Structures include but are not limited to buildings, decks, fences, 
signs, towers, cranes, flagpoles, antennas, smokestacks, earth formations and overhead transmission lines.  
Structures do not include paved areas. 

GGHH.Transitional Surface.  Those surfaces that extend upward and outward at 90 degree angles to the 
runway centerline and the runway centerline extended at a slope of seven feet horizontally for each foot 
vertically from the sides of the primary and approach surfaces to the point of intersection with the 
horizontal and conical surfaces.  Transitional surfaces for those portions of the precision approach surfaces 
which project through and beyond the limits of the conical surface, extend a distance of 5,000 feet 
measured horizontally from the edge of the approach surface and at a 90-degree angle to the extended 
runway centerline. 

HHII.Utility Runway.  A runway that is constructed for and intended to be used by propeller driven aircraft 
of 12,500 maximum gross weight and less. 

IIJJ. Visual Runway.  A runway intended solely for the operation of aircraft using visual approach procedures, 
where no straight-in instrument approach procedures or instrument designations have been approved or 
planned, or are indicated on an FAA-approved airport layout plan or any other FAA planning document. 

JJKK. Water Impoundment.  Includes wastewater treatment settling ponds, surface mining ponds, detention 
and retention ponds, artificial lakes and ponds, and similar water features.  A new water impoundment 
includes an expansion of an existing water impoundment except where such expansion was previously 
authorized by land use action approved prior to the effective date of this ordinance.  

(Ord. 2023-027 §1, 2023; Ord. 2020-001 §10, 2020; Ord. 2018-006 §10, 2018; Ord. 2001-001 §2, 2001; Ord. 
91-020 §1, 1991) 
 
18.80.024. Imaginary Surface and Noise Impact Boundaries.   

For the Redmond, Bend, Sunriver, and Sisters airports, the airport elevation, the airport noise impact 
boundary, and the location and dimensions of the runway, primary surface, runway protection zone, approach 
surface, horizontal surface, conical surface and transitional surface shall be delineated for each airport subject 
to this overlay zone and shall be made part of the official Zoning Map. All lands, waters and airspace, or 
portions thereof, that are located within these boundaries (including direct and secondary impact boundaries) 
or surfaces shall be subject to the requirements of this overlay zone. 
      For the Cline Falls and Juniper airports, The airport elevation, the airport noise impact boundary, and the 
location and dimensions of the runway, primary surface and approach surface shall be delineated for each 
private use airport subject to this overlay zone and shall be made part of the official Zoning Map.  All lands, 
waters and airspace, or portions thereof, that are located within these surfaces shall be subject to the 
requirements of this overlay zone.  [ORS 836.608(2), (8); OAR 660-013-0050; OAR 660-013-0070(1)(b); 
OAR 660-013-0155(2)]  [ORS 836.619; OAR 660-013-0040(8); OAR 660-013-0070(1)]  
(Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991) 
 
18.80.026. Notice of Land Use and Permit Applications.  

Except as otherwise provided herein, written notice of applications for land use or limited land use decisions, 
including comprehensive plan or zoning amendments, in an area within this overlay zone, shall be provided 
to the airport sponsor and the Department of Aviation in the same manner as notice is provided to property 
owners entitled by law to written notice of land use or limited land use applications.  [ORS 836.623(1); OAR 
738-100-010; ORS 215.416(6); ORS 227.175(6)]  
      For the Redmond, Bend, Sunriver, and Sisters airports: 
A. Notice shall be provided to the airport sponsor and the Department of Aviation when the property, or a 

portion thereof, that is subject to the land use or limited land use application is located within 10,000 feet 
of the sides or ends of a runway: 

B. Notice of land use and limited land use applications shall be provided within the following timelines. 
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1. Notice of land use or limited land use applications involving public hearings shall be provided prior 
to the public hearing at the same time that written notice of such applications is provided to property 
owners entitled to such notice.   

2. Notice of land use or limited land use applications not involving public hearings shall be provided at 
least 20 days prior to entry of the initial decision on the land use or limited land use application. 

3. Notice of the decision on a land use or limited land use application shall be provided to the airport 
sponsor and the Department of Aviation within the same timelines that such notice is provided to 
parties to a land use or limited land use proceeding. 

4. Notices required under DCC 18.80.026(B)(1-3) need not be provided to the airport sponsor or the 
Department of Aviation where the land use or limited land use application meets all of the following 
criteria: 
a. Would only allow structures of less than 35 feet in height; 
b. Involves property located entirely outside the approach surface; 
c. Does not involve industrial, mining or similar uses that emit smoke, dust or steam; sanitary 

landfills or water impoundments; or radio, radiotelephone, television or similar transmission 
facilities or electrical transmission lines; and 

d. Does not involve wetland mitigation, enhancement, restoration or creation. 
 For the Cline Falls and Juniper airports: 
C. Written notice of applications for land use or limited land use decisions, including comprehensive plan or 

zoning amendments, shall be provided to the airport sponsor and the Department of Aviation in the same 
manner and within the same timelines as notice is provided to property owners entitled by law to written 
notice of land use or limited land use applications. Where the application does not involve a public 
hearing, such notice shall be provided at least 20 days prior to entry of the initial decision on the land use 
or limited land use application.  [ORS 215.416(6); ORS 227.175(6); OAR 738-100-010] 

D. Notice of the decision on a land use or limited land use application shall be provided to the airport sponsor 
and the Department of Aviation within the same timelines that such notice is provided to parties to a land 
use or limited land use proceeding.  

(Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991) 
 
18.80.028. Height Limitations. 

All uses permitted by the underlying zone shall comply with the height limitations in DCC 18.80.028.  When 
height limitations of the underlying zone are more restrictive than those of this overlay zone, the underlying 
zone height limitations shall control. [ORS 836.619; OAR 660-013-0070] 
A. Except as provided in DCC 18.80.028(B) and (C), no structure or tree, plant or other object of natural 

growth shall penetrate an airport imaginary surface.  [ORS 836.619; OAR 660-013-0070(1)] 
B. For areas within airport imaginary surfaces but outside the approach and transition surfaces, where the 

terrain is at higher elevations than the airport runway surfaces such that existing structures and permitted 
development penetrate or would penetrate the airport imaginary surfaces, a local government may 
authorize structures up to 35 feet in height.   

C. Other height exceptions or variances may be permitted when supported in writing by the airport sponsor, 
the Department of Aviation and the FAA.  Applications for height variances shall follow the procedures 
for other variances and shall be subject to such conditions and terms as recommended by the Department 
of Aviation and the FAA (for Redmond, Bend and Sunriver.)  

D. A single air traffic control tower may be up to 115 feet in height. 
(Ord. 2023-027 §1, 2023; Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991) 
 
18.80.030. Redmond Municipal Airport. 

The Redmond Municipal Airport is a Category 1, Commercial Service Airport.  Its function is to 
accommodate scheduled major/national or regional commuter commercial air carrier service.  The two 
approximately 7,040' long by 100’-150' wide, “other than utility” paved runways are located at an elevation 
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of 3,077’.  The proposed extension to runway 4-22 and the planned new parallel runway are both identified 
on the FAA-adopted Airport Layout Plan.  Therefore, these improvements are used in the layout of the Airport 
Safety Combining Zone.   The same safety zone dimensional standards used for Runway 4-22 will also apply 
to the planned parallel runway.  
A. Primary Surface - For Redmond, the primary surfaces are 1,000' wide by 7,440' long for Runway 10-28, 

1,000’ wide by 9,100’ long for Runway 4-22, and 1,000’ wide by 7,400’ long for the proposed new 
parallel runway. 

B. Runway Protection Zone (RPZ)- Two different RPZs apply to the Redmond Airport because it has a total 
of three potential runways with two possible approaches.  Runway 4-22 and the planned parallel runway 
will both have precision approaches.  Runway 10-28 has a non-precision approach on each end. The 
precision RPZ forms a 1,000' wide by 2,500' long by 1,750' wide trapezoid while the non-precision RPZ 
forms a 500' wide by 1,700' long by 1,010' wide trapezoid.  

C. Approach Surface - The current ILS precision approach surface to runway 22, and the planned precision 
approaches to Runway 4 and future parallel runway 4-22, are 1,000' wide by 50,000' long by 16,000' 
wide, with an upward approach slope ratio of 50:1(one foot vertical for each 50 feet horizontal) for the 
first 10,000’, then a slope ratio of 40:1 for the remaining 40,000’.  The non-precision approach surface is 
500' wide by 10,000' long by 3,500' wide, with an upward approach slope ratio of 34:1. 

D. Horizontal Surface - The surface boundary is comprised of connected arcs drawn 10,000 feet outward 
and centered on the ends of the primary surface. The elevation of the horizontal surface for the Redmond 
Airport is 3,227 feet.  

(Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991) 
 
18.80.032. Bend Municipal Airport. 

Bend Municipal Airport is a Category 2, Business or High Activity General Aviation Airport.  The 5,005 long 
by 75’ wide paved runway is located at an elevation is 3,453’.  Imaginary surface dimensions for the Bend 
Airport are based on planned improved operational characteristics, and an upgrade from a “utility” to “other 
than utility” runway, but do not reflect any planned extension to the existing runway. 
A. Primary Surface - For Bend, the primary surface is 500' wide by 5,405' long. 
B. Runway Protection Zone (RPZ) –Both Runway #16 and #34 have, or are proposed to have non-precision 

approaches.  Both RPZs begin 200-feet off the ends of the runway.  The non-precision RPZs form 500' 
wide by 1,700' long by 1,010' wide trapezoids. 

C. Approach Surface - The non-precision approach surfaces are 500' wide by 10,000' long by 3,500' wide, 
with an upward approach slope ratio of 34:1(one-foot vertical for each 34 feet horizontal). 

D. Horizontal Surface  - The surface boundary is comprised of connected arcs drawn 10,000 feet outward 
and centered on the ends of the primary surface.  The height of the horizontal surface for the Bend Airport 
is 3,603 feet. 

(Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991) 
 
18.80.034. Sunriver Airport. 

The Sunriver Airport is a Category 4, Community General Aviation Airport.  It is privately owned and open 
to the public.  The 5,500' long by 65' wide paved runway is located at an elevation of 4,155’.  The Sunriver 
Airport imaginary surfaces are based on the existing “utility” runway, not any planned improvements or 
airport upgrades.  If and when planned airport improvements are identified through a master planning process, 
the County will have the option of adjusting the boundaries of the imaginary surfaces to reflect any planned 
changes.  
A. Primary Surface  - For Sunriver, the primary surface is 500' wide by 5,900' long. 
B. Runway Protection Zone (RPZ) - The Sunriver Airport has two different approaches.  Runway #18 has a 

non-precision approach, while Runway #36 has a visual approach.  The non-precision RPZ forms a 500' 
wide by 1,700' long by 1,010' wide trapezoid.  The visual RPZ is 500’ wide by 1,000’ long by 700’ wide. 

288

12/13/2023 Item #12.



Chapter 18.80 
EXHIBIT B TO ORDINANCE 2023-027 8  

C. Approach Surface – The non-precision approach surface is 500' wide by 5,000' long by 2,000' wide, with 
an upward approach slope ratio of 20:1(one-foot vertical for each 20 feet horizontal).  The visual approach 
is 500’ wide by 5,000’ long by 1,500 wide at the same 20:1 slope ratio. 

D. Horizontal Surface - The surface boundary is comprised of connected arcs drawn 5,000 feet outward and 
centered on the ends of the primary surface.  The elevation of the horizontal surface for the Sunriver 
Airport is 4,305 feet.  

(Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991) 
 
18.80.036. Sisters Eagle Air Airport. 

The Sisters Eagle Air Airport is a Category 4, Community General Aviation Airport.  It is privately owned 
and open to the public.  The 3,550' long by 50' wide paved runway is located at an elevation of 3,165’. 
A. Primary Surface  - For Sisters, the primary surface is 250' wide by 3,950' long. 
B. Runway Protection Zone (RPZ) - The Sisters Airport has two similar visual approaches.  The visual RPZ 

is 250’ wide by 1,000’ long by 700’ wide. 
C. Approach Surface – The visual approach surfaces are 250' wide by 5,000' long by 1,250' wide, with an 

upward approach slope ratio of 20:1(one-foot vertical for each 20 feet horizontal. 
D. Horizontal Surface - The surface boundary is comprised of connected arcs drawn 5,000 feet outward and 

centered on the ends of the primary surface.  The elevation of the horizontal surface for the Sisters Airport 
is 3,315 feet.  

(Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991) 
 
18.80.038. Cline Falls Airpark. 

The Cline Falls Airpark is classified by the state as a privately owned, private-use airport that was the base 
for three or more aircraft as of December 31, 1994. Located at an elevation or 2,920’, the single dirt/turf 
runway is 3,000’ long by 100’ wide. 
A. Primary Surface - The primary surface is 200' wide by 3,000' long. 
B. Approach Surface - The dimensions of the visual approach surfaces are 200' wide by 2,500' long by 450' 

wide, with an upward approach slope ratio of 20:1 (one-foot vertical for each 20 feet horizontal).  
(Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991) 
 
18.80.040. Juniper Airpark. 

The Juniper Airpark is classified by the state as a privately owned, private-use airport that was the base for 
three or more aircraft as of December 31, 1994.  Located at an elevation or 3,490’, the single turf runway is 
2,640’ long by 100’ wide. 
A. Primary Surface - The primary surface is 200' wide by 2,640' long. 
B. Approach Surface - The dimensions of the visual approach surfaces are 250' wide by 2,500' long by 450' 

wide, with an upward approach slope ratio of 20:1 (one-foot vertical for each 20 feet horizontal).  
(Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991) 
 
18.80.044. Land Use Compatibility. 

Applications for land use or building permits for properties within the boundaries of this overlay zone shall 
comply with the requirements of DCC 18.80 as provided herein.  When compatibility issues arise, the 
Planning Director or Hearings Body is required to take actions that eliminate or minimize the incompatibility 
by choosing the most compatible location or design for the boundary or use.  Where compatibility issues 
persist, despite actions or conditions intended to eliminate or minimize the incompatibility, the Planning 
Director or Hearings Body may disallow the use or expansion, except where the action results in loss of current 
operational levels and/or the ability of the airport to grow to meet future community needs.  Reasonable 
conditions to protect the public safety may be imposed by the Planning Director or Hearings Body. [ORS 
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836.619; ORS 836.623(1); OAR 660-013-0080] An air traffic control tower, as defined in DCC 18.80.022, is 
not subject to this section. 
A. Noise.  Within airport noise impact boundaries, land uses shall be established consistent with the levels 

identified in OAR 660, Division 13, Exhibit 5 (Table 2 of DCC 18.80). Applicants for any subdivision or 
partition approval or other land use approval or building permit affecting land within airport noise impact 
boundaries, shall sign and record in the Deschutes County Book of Records, a Declaration of Anticipated 
Noise declaring that the applicant and his successors will not now, or in the future complain about the 
allowed airport activities at the adjacent airport.  In areas where the noise level is anticipated to be at or 
above 55 DNL, prior to issuance of a building permit for construction of a noise sensitive land use (real 
property normally used for sleeping or as a school, religious institutions or assemblies, hospital, public 
library or similar use), the permit applicant shall be required to demonstrate that a noise abatement strategy 
will be incorporated into the building design that will achieve an indoor noise level equal to or less than 
55 DNL.  [NOTE:  FAA Order 5100.38A, Chapter 7 provides that interior noise levels should not exceed 
45 decibels in all habitable zones.] 

B. Outdoor lighting.  No new or expanded industrial, commercial or recreational use shall project lighting 
directly onto an existing runway or taxiway or into existing airport approach surfaces except where 
necessary for safe and convenient air travel.  Lighting for these uses shall incorporate shielding in their 
designs to reflect light away from airport approach surfaces.  No use shall imitate airport lighting or 
impede the ability of pilots to distinguish between airport lighting and other lighting. 

C. Glare.  No glare producing material, including but not limited to unpainted metal or reflective glass, shall 
be used on the exterior of structures located within an approach surface or on nearby lands where glare 
could impede a pilot's vision. 

D. Industrial emissions.  No new industrial, mining or similar use, or expansion of an existing industrial, 
mining or similar use, shall, as part of its regular operations, cause emissions of smoke, dust or steam that 
could obscure visibility within airport approach surfaces, except upon demonstration, supported by 
substantial evidence, that mitigation measures imposed as approval conditions will reduce the potential 
for safety risk or incompatibility with airport operations to an insignificant level.  The review authority 
shall impose such conditions as necessary to ensure that the use does not obscure visibility.  

E. Communications Facilities and Electrical Interference.  No use shall cause or create electrical interference 
with navigational signals or radio communications between an airport and aircraft.  Proposals for the 
location of new or expanded radio, radiotelephone, and television transmission facilities and electrical 
transmission lines within this overlay zone shall be coordinated with the Department of Aviation and the 
FAA prior to approval.  Approval of cellular and other telephone or radio communication towers on leased 
property located within airport imaginary surfaces shall be conditioned to require their removal within 90 
days following the expiration of the lease agreement.  A bond or other security shall be required to ensure 
this result. 

F. Limitations and Restrictions on Allowed Uses in the RPZ, Transitional Surface, Approach Surface, and 
Airport Direct and Secondary Impact Areas. 

 For the Redmond, Bend, Sunriver, and Sisters airports, the land uses identified in DCC 18.80 Table 1, 
and their accessory uses, are permitted, permitted under limited circumstances, or prohibited in the 
manner therein described.  In the event of conflict with the underlying zone, the more restrictive 
provisions shall control.  As used in DCC 18.80.044, a limited use means a use that is allowed subject to 
special standards specific to that use.  

(Ord. 2023-027 §1, 2023; Ord. 2020-007 §12, 2020; Ord. 2020-001 §10, 2020; Ord. 2018-006 §10, 2018; 
Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991) 
 
18.80.050. Uses Permitted Outright.   

Any uses permitted outright in the underlying zone with which the AS Zone is combined shall be allowed 
except as provided in DCC 18.80.044.  
(Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991) 
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18.80.054. Conditional Uses. 

Uses permitted conditionally shall be those identified as conditional uses in the underlying zone with which 
the AS Zone is combined, and shall be subject to all conditions of the underlying zone except as provided in 
DCC 18.80.044.  
(Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991) 
 
18.80.056. Additional Requirements. 

As a condition of approval of any conditional use proposed within any AS Zone, the Planning Director or 
Hearings Body may require: 
A. An increase in required setbacks. 
B. Additional off-street parking and loading facilities and building standards. 
C. Limitations on signs or lighting, hours of operation, points of ingress and egress and building heights. 
D. Additional landscaping, screening and other improvements. 
E. Use of glare-resistant materials in construction or other methods likely to reduce operating hazards. 
F. Other conditions considered necessary to achieve compliance and policies of the comprehensive plan.   
(Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991; Ord. 80-221 §1, 1980) 
 
18.80.058. Non-conforming Uses. 

A. These regulations shall not be construed to require the removal, lowering or alteration of any structure not 
conforming to these regulations.  These regulations shall not require any change in the construction, 
alteration or intended use of any structure, the construction or alteration of which was begun prior to the 
effective date of this overlay zone. 

B. Notwithstanding DCC 18.80.058(A), the owner of any existing structure that has an adverse effect on air 
navigational safety as determined by the Department of Aviation shall install or allow the installation of 
obstruction markers as deemed necessary by the Department of Aviation, so that the structures become 
more visible to pilots. 

C. No land use or limited land use approval or other permit shall be granted that would allow a 
nonconforming use or structure to become a greater hazard to air navigation than it was on the effective 
date of this overlay zone.  

(Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991) 
 
18.80.060. Variances. 

A. Any person desiring to erect or increase the height of any structure, or use not in accordance with 
provisions prescribed in DCC 18.80 may apply for a variance. 

B. Application for Variance must be accompanied by a determination from the Oregon Department of 
Aviation and the Federal Aviation Administration (FAA) as to the effect of the proposal on the safe and 
efficient use of navigable airspace. 

C. Any variance granted may be conditioned as to require the owner of the structure to install, operate and 
maintain obstruction markers, at the owner’s expense.  

(Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991) 
 
18.80.062. Dimensional Standards.   

A. Minimum lot size and setbacks shall be those indicated in the underlying zone with which the AS Zone 
is combined. 

B. Where an area is covered by more than one height limitation, the more restrictive shall prevail. 
C. The airport owners, or their agents, shall be permitted at mutually agreed upon times to enter onto private 

property to reduce the height of trees that exceed the height limitations herein established.  
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(Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991) 
18.80.064. Procedures. 

An applicant seeking a land use or limited land use approval in an area within this overlay zone shall provide 
the following information in addition to any other information required in the permit application:  
A. A map or drawing showing the location of the property in relation to the airport imaginary surfaces.  The 

Community Development Department shall provide the applicant with appropriate base maps upon which 
to locate the property. 

B. Elevation profiles and a site plan, both drawn to scale, including the location and height of all existing 
and proposed structures, measured in feet above mean sea level. 

 And, additionally, if a height variance is requested: 
C. Letters of support from the airport sponsor, the Department of Aviation and for Redmond, Bend and 

Sunriver Airports, the FAA as well.  The letter(s) shall include specific references to the particular 
variance and findings for approval.  

(Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991) 
 
18.80.072. Water Impoundments. 

Any use or activity that would result in the establishment or expansion of a water impoundment shall comply 
with the requirements of DCC 18.80.072.  (ORS 836.623(2); OAR 660-013-0080(1)(f)] 
A. No new or expanded water impoundments of one-quarter acre in size or larger are permitted: 

1. Within an approach surface and within 5,000 feet from the end of a runway; or 
2. On land owned by the airport sponsor that is necessary for airport operations. 

B. New or expanded water impoundments of one-quarter acre in size or larger are permitted: 
1. Within 10,000 feet from the end or edge of a runway (outside an approach surface), or  
2. Between 5,000 feet and 40,000 feet within an approach surface for an airport with a precision 

instrument approach, unless Deschutes County first adopts findings of fact, supported by substantial 
evidence in the record, that the impoundments are likely to result in a significant increase in hazardous 
movements of birds feeding, watering or roosting in areas across the runways or approach corridors. 

[NOTE:  FAA Part 77 discourages water impoundments within 50,000 feet of a runway, within an approach 
surface.]  [ORS 836.623(2)(c); OAR 660, Division 13, Exhibit 1, Section 3(b)(C)] 
C. Process.  An application for approval of a new water impoundment shall be considered utilizing the review 

process applied to applications for conditional use permits.  In addition to the parties required by law to 
be mailed written notice of the public hearing on the application, written notice of the hearing shall be 
mailed to the airport sponsor, the Seattle Airports District Office of the FAA, the FAA's technical 
representative, and the Oregon Department of Aviation. 
1. Prior to filing its application, the applicant shall coordinate with the airport sponsor, the Department 

of Aviation, and the FAA (Seattle Airports District Office) and FAA's technical representative 
regarding the proposed water impoundment, its short and long term potential to significantly increase 
hazardous movements of birds feeding, watering or roosting in areas across runways or approach 
surfaces, and proposed mitigation. 
a. For water impoundments individually or cumulatively exceeding five acres in size on the subject 

property, the applicant shall prepare a draft bird strike study as provided in DCC 
18.80.072(C)(1)(a).  The airport sponsor, the Department of Aviation, and the FAA and FAA's 
technical representative shall have 45 days to review the study draft.  Their comments shall be 
included and addressed in a final bird strike study. 

b. For water impoundments that do not individually or cumulatively exceed five acres in size on the 
subject property, the bird strike study requirements in DCC 18.80.072(B)(2) may be reduced or 
waived upon agreement by the airport sponsor, the Department of Aviation, and the FAA and 
FAA's technical representative if the applicant can demonstrate, to the satisfaction of the airport 
sponsor, the Department of Aviation, and the FAA and FAA's technical representative that the 
proposed water impoundment, with appropriate short and long term mitigation, will not result in 
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a significant increase in hazardous movements of birds feeding, watering or roosting in areas 
across runways or approach surfaces.  As used herein, "appropriate mitigation" means small-scale 
measures of proven reliability that can be applied in perpetuity and that the applicant has the 
financial resources to support. 

c. An application shall not be deemed complete for land use review purposes until the applicant has 
filed with the Director the final bird strike study addressing comments from the airport sponsor, 
the Department of Aviation, and the FAA and FAA's technical representative.  When no bird 
strike study is required, the application shall not be deemed complete until the applicant has filed 
with the Director correspondence or other proof demonstrating agreement among the airport 
sponsor, the Department of Aviation, and the FAA and FAA's technical representative that no 
bird strike study is required. 

2. Bird Strike Study.  A bird strike study required under DCC 18.80.072 shall contain at least the 
following information: 
a. A description of the proposed project, its location in relation to the airport, and the bird strike 

study area, which shall include at least the project site, the airport property, all lands within 10,000 
feet from the end or edge of the airport runway, and other surrounding habitat areas which form 
the local bird ecosystem. 

b. A description of bird feeding, watering and roosting habitats in the bird strike study area, 
including discussion of feeding behavior and food sources and identification of loafing, watering, 
roosting and nesting area locations.   

c. A description of existing and planned airport operations and air traffic patterns and any available 
history of bird strike incidents. 

d. Wildlife surveys and documentation of existing bird species, populations, activities and flight 
patterns in the bird strike study area.  The surveys shall address bird species and their 
composition; bird population estimates and densities per unit area; feeding behavior; food 
sources; seasonal use patterns; frequency of occurrence; location of loafing, roosting and nesting 
areas; and analysis of the relation of bird flight movements to airport traffic patterns and 
navigational safety.  The airport sponsor shall provide approach and departure air space 
information up to five statutory miles from the airport. 

e. An evaluation of the anticipated effects of the proposal on the population density, behavior 
patterns, movements and species composition of birds within the bird strike study area and of the 
impact of these effects on air navigation and safety considering possible mitigation.   

f. Identification and evaluation of proposed and alternative short and long term mitigation measures 
that would prevent a significant increase in hazardous movements of birds feeding, watering or 
roosting in areas across runways and approach surfaces that otherwise might result from the 
proposed use.  The evaluation shall discuss the proven reliability of proposed measures, their 
effectiveness over both the short and long term, their costs, and the applicant's financial ability to 
assure their perpetual implementation, i.e. ongoing implementation for as long as a potential bird 
strike hazard persists. 

g. Such other information as is recommended by the FAA's technical representative or is required 
to demonstrate compliance with the requirements of DCC 18.80.072(C)(3). 

3. Required Findings.  The determination whether a proposed new water impoundment, with reasonable 
and practicable mitigation measures, is likely to significantly increase hazardous movements of birds 
feeding, watering or roosting in areas across runways or approach surfaces shall be based upon the 
proposal's potential, both in the short term and in the long term, to significantly increase bird strike 
hazards to air navigation, and the appropriateness, effectiveness and affordability of proposed 
mitigation measures or other conditions needed to reduce bird strike hazards.  In determining 
compliance with this standard, the findings shall address each of the following factors: 
a. The demonstrated overall effectiveness and reliability of proposed measures and conditions, in 

both the short and long term and under similar circumstances and conditions, to avoid a 
significant increase in bird strike hazards to air navigation.  Experimental measures or measures 
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not based on accepted technology and industry practices shall be considered ineffective, 
inappropriate and of unproven reliability. 

b. The economic, social and environmental impacts of proposed measures to the neighboring 
community and the affected natural environment. 

c. The applicant's ability to pay for necessary short and long-term mitigation measures, including 
fallback measures that may be required if initially proposed mitigation measures prove 
ineffective, and to assure the perpetual implementation of those measures for as long as a potential 
bird strike hazard persists.  An applicant's failure to demonstrate its financial ability to assure the 
perpetual implementation of necessary and appropriate measures shall render those measures 
unreasonable and impracticable for purposes of the application.   

d. The applicant's ability to accurately monitor the effectiveness of mitigation over time. 
e. The potential impacts to navigational safety and air travel if the applicant cannot perform 

necessary mitigation measures or maintain those measures in perpetuity, or if those measures 
prove to be ineffective at avoiding a significant increase in bird strike hazards to air navigation.   

f. The applicant's reclamation plan. 
4. Mitigation Measures and Approval Conditions.  A decision approving an application shall require, as 

conditions of approval, all measures and conditions deemed appropriate and necessary to prevent in 
perpetuity a significant increase in hazardous movements of birds feeding, watering or roosting in 
areas across runways and approach surfaces.   
a. Only customary measures based on accepted technology and industry practice may be considered 

and imposed as approval conditions.   
b. Serious consideration shall be given to all measures and conditions recommended by the 

Department of Aviation and the FAA and FAA's technical representative.  Generally, such 
measures and conditions shall be attached to a decision approving an application unless findings 
are adopted, supported by substantial evidence, demonstrating why such measures and conditions 
are not necessary to reduce bird hazard impacts resulting from the water impoundment to an 
insignificant level.   

c. A decision to approve shall require from the applicant a performance bond or other form of secure 
financial support.  Such bond or security shall be in an amount sufficient to assure perpetual 
implementation of appropriate and necessary mitigation measures for as long as a potential bird 
strike hazard persists.   

d. A decision to approve shall require appropriate monitoring of the effectiveness of mitigation over 
time.  Upon request, monitoring data and reports shall be made available to the airport sponsor, 
the Department of Aviation, and the FAA and FAA's technical representative.  The decision shall 
allow for modifications to approval conditions should existing mitigation measures prove 
ineffective at preventing a significant increase in hazardous movements of birds feeding, watering 
or roosting in areas across runways and approach surfaces.  Modifications to approval conditions 
shall be considered utilizing the review process applied to applications for conditional use 
permits. 

5. Exemptions.  The requirements of DCC 18.80.072 shall not apply to:   
a. Storm water management basins established by an airport identified under ORS 836.610(1). 
b. Seaplane landing areas within airports identified under ORS 836.610(1). 
c. Lands owned or managed by Sunriver Resort, Crosswater and 

their affiliates.  
(Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991) 
 
18.80.074. Wetland Mitigation, Creation, Enhancement and Restoration. 

A. Notwithstanding the requirements of DCC 18.80.072, wetland mitigation, creation, enhancement or 
restoration projects located within areas regulated under DCC 18.080.072 shall be allowed upon 
demonstration of compliance with this requirements of DCC 18.80.074. 
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B. Wetland mitigation, creation, enhancement or restoration projects existing or approved on the effective 
date of this ordinance and located within areas regulated under DCC 18.80.072 are recognized as lawfully 
existing uses. 

C. To help avoid increasing safety hazards to air navigation near public use airports, the establishment of 
wetland mitigation banks in the vicinity of such airports but outside approach surfaces the areas regulated 
under DCC 18.80.072 is encouraged.  

D. Applications to expand wetland mitigation projects in existence as of the effective date of this ordinance, 
and new wetland mitigation projects, that are proposed within areas regulated under DCC 18.80.072 shall 
be considered utilizing the review process applied to applications for conditional use permits and shall be 
permitted upon demonstration that: 
1. The affected wetlands provide unique ecological functions, such as critical habitat for threatened or 

endangered species or ground water discharge, and it is not practicable to provide the mitigation off-
site; and 

2. The wetland creation, enhancement or restoration is designed and will be maintained in perpetuity in 
a manner that will not increase hazardous movements of birds feeding, watering or roosting in areas 
across runways or approach surfaces. 

E. Wetland mitigation permitted under DCC 18.80.074(D) shall be designed and located to avoid creating a 
wildlife hazard or increasing hazardous movements of birds across runways or approach surfaces. 

F. Proposals for new or expanded wetland mitigation, creation, enhancement or restoration projects 
regulated under DCC 18.80.074 shall be coordinated with the airport sponsor, the Department of Aviation, 
the FAA and FAA's technical representative, the Oregon Department of Fish & Wildlife (ODFW), the 
Oregon Division of State Lands (DSL), the US Fish & Wildlife Service (USFWS), and the US Army 
Corps of Engineers (Corps) as part of the permit application. 

G. Exemptions.  The requirements of DCC 18.80.74 shall not apply to activities related to the management 
or modification of golf courses owned or managed by Sunriver Resort, Crosswater and their affiliates.  

(Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991) 
 
18.80.076. Water Impoundment Notification. 

A. Deschutes County shall provide notice to the Oregon Department of Aviation when it, or its designee, 
receives an application for a comprehensive plan amendment, zone change or permit as defined in ORS 
215.402 or 227.160 that, if approved, would result in a water impoundment larger than one-quarter acre 
within 10,000 feet of the Redmond, Bend, Sunriver or Sisters Airports.  

B. A final determination regarding a new water impoundment described in ORS 836.623 shall be made by 
local governments as provided in ORS 836.623.  

(Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991) 
 
18.80.078. FAA Notification (Form 7460-1).  
 
A.  Federal and State Notice. 
Federal Aviation Regulation (FAR) Part 77 requires that anyone proposing to construct anything which may 
obstruct the use of airspace by aircraft to provide a notice to that effect to the FAA. In addition, OAR 
738.070.0060 requires notice also be sent to the Oregon Department of Aviation.  Generally, construction 
proposals in the vicinity of airports may obstruct airspace. Notice to the FAA and Oregon Department of 
Aviation is required for anything which may affect landing areas, either existing or planned, which are open 
to the public, or are operated by one of the armed forces.  
B.  FAA Form 7460-1 "Notice of Proposed Construction or Alteration" is the notification form. It is to be 
submitted by the applicant directly to the FAA and Oregon Department of Aviation. Forms are available from 
the Oregon Department of Aviation or the Northwest Regional Office of the FAA. 
C.  FAA Form 7460-1 should be submitted if the proposed construction or alteration meets the following 
criteria:  
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1.  Anything over 200' AGL (above ground level at the site).  
2.  Proposals in the vicinity of an airport, if the proposal would be higher than a slope from the nearest point 
on a runway and increasing its elevation at a ratio of: 
 
Longest Runway  Proximity to Runway  Slope  
> 3,200’    Within 20,000’    100 to 1 
3,200’ or less   Within 10,000’      50 to 1  
For a Heliport   Within 5,000’      25 to 1  
 
D.  For identification purposes, Deschutes County has established FAA Notification Areas around each of 
the public use airports within Deschutes County. The boundaries of these areas are based on the runway 
length. If a proposed construction project is located in one of these areas, the applicant shall determine if the 
height of the proposed project will require FAA notification as per DCC 18.80.076(C). In Deschutes County, 
each of the public-use airports has a runway longer than 3,200 feet. Therefore, each FAA notification area 
includes all land within 20,000 feet of each airport’s runway(s), and the slope to be used is 100 to 1.  
E.  FAA notification is NOT required for any of the following construction or alteration:  
1.  Any object that would be shielded by existing structures of a permanent and substantial character or by 
natural terrain or topographic features of equal or greater height, and would be located in the congested area 
of a city, town, or settlement where it is evident beyond all reasonable doubt that the structure so shielded will 
not adversely affect safety in air navigation.  
2.  Any antenna structure of 20 feet or less in height except one that would increase the height of another 
antenna structure.  
3.  Any air navigation facility, airport visual approach or landing aid, aircraft arresting device, or 
meteorological device, of a type approved by the Administrator, or an appropriate military service on military 
airports, the location and height of which is fixed by its functional purpose.  
4.  Any construction or alteration for which notice is required by any other FAA regulation.  
(Ord. 2014-009 §2, 2014; Ord. 2001-001 §2, 2001; Ord. 91-020 §1, 1991) 
 

TABLE 1--Land Use Compatibility 
 

 Location:     
 
Use: 

 
RPZ(1)  

Transitional 
Surface 

Approach 
Surface(8) 

Direct Impact 
Area  

Secondary 
Impact Area 

Public Airport L(2) P L(9) P P 
Residential  N N L(10) P P 
Commercial N L(14) L(9) P P 
Industrial N P L(9) P P 
Institutional N L(14) L(9) P P 
Farm Use P(3) P(3) P(3) P(3) P(3) 
Road/Parking L(4) P P P P 
Utility L(5) L(5) L(5) L(5) L(5) 
Parks/Open Space L(6) P P P P 
Golf Course (17) L(7) L(7) L(7,9) L(7) L(7) 
Athletic Field N N L(9) P P 
Sanitary Landfill N N N N N(16) 
Waste Water 
Treatment Plant 

N N N N L(15) 

Mining N N L(11) L(11) L(11) 
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Water Impoundment N N N,L(12) L(12) L(12) 
Wetland Mitigation N N L(13) L(13) L(13) 

  
Key to Table:  
 
P = Use is Permitted. 
L = Use is Allowed Under Limited Circumstances (see notes). 
N = Use is Not Allowed. 
 
Numbers in parentheses refer to notes on next page. 
 
Notes for Table 1: 
1. No structures shall be allowed within the Runway Protection Zone.  Exceptions shall be made only 

for structures accessory to airport operations whose location within the RPZ has been approved by the 
Federal Aviation Administration.  

2. In the RPZ, public airport uses are restricted to those uses and facilities that require location in the 
RPZ. 

3. Farming practices that minimize wildlife attractants are encouraged. 
4. Roads and parking areas are permitted in the RPZ only upon demonstration that there are no 

practicable alternatives.  Lights, guardrails and related accessory structures are prohibited.  Cost may 
be considered in determining whether practicable alternatives exist. 

5. In the RPZ, utilities, power lines and pipelines must be underground.  In approach surfaces and in 
airport direct and secondary impact areas, the proposed height of utilities shall be coordinated with 
the airport sponsor and the Department of Aviation. 

6. Public assembly facilities are prohibited within the RPZ. 
7. Golf courses may be permitted only upon demonstration, supported by substantial evidence, that 

management techniques will be utilized to reduce existing wildlife attractants and avoid the creation 
of new wildlife attractants.  Such techniques shall be required as conditions of approval.  Structures 
are not permitted within the RPZ.  For purposes of DCC 18.80, tee markers, tee signs, pin cups and 
pins are not considered to be structures.  

8. Within 10,000 feet from the end of the primary surface of a non-precision instrument runway, and 
within 50,000 feet from the end of the primary surface of a precision instrument runway. 

9. Public assembly facilities may be allowed in an approach surface only if the potential danger to 
public safety is minimal.  In determining whether a proposed use is appropriate, consideration shall be 
given to: proximity to the RPZ; density of people per acre; frequency of use; level of activity at the 
airport; and other factors relevant to public safety.  In general, high-density uses should not be 
permitted within airport approach surfaces, and non-residential structures should be located outside 
approach surfaces unless no practicable alternatives exist. 

10. Residential densities within approach surfaces should not exceed the following densities:  (1) within 
500 feet of the outer edge of the RPZ, 1 unit/acre; (2) within 500 to 1,500 feet of the outer edge of the 
RPZ, 2 units/acre; (3) within 1,500 to 3,000 feet of the outer edge of the RPZ, 4 units/acre. 

11. Mining operations involving the creation or expansion of water impoundments shall comply with the 
requirements of DCC 18.80 regulating water impoundments. 

12. See DCC 18.80.072 regulating water impoundments. 
13. See requirements in DCC 18.80.074. 
14. Overnight accommodations, such as hotels, motels, hospitals and dormitories, are not permitted. 
15. Due to land availability constraints, limited wastewater treatment plants within the Secondary Impact 

Area are permitted on lands owned or managed by the Sunriver Resort or Sunriver utilities. 
16. Organic composting facility is permitted. 
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17. Since Sunriver Resort owns and controls the Sunriver Airport, golf courses operated as part of the 
Sunriver Resort, Crosswater and their affiliates are exempted. 

 
TABLE 2--Noise Compatibility* 

 
Yearly Day-Night Average Sound Levels (DNL) in decibels 

Land Uses Below 
65 

65-70 70-75 75-80 80-85 Over 
85 

Residential       
Residential, other than mobile homes 
and transient lodgings 

Y N(1) N(1) N N N 

Mobile home parks Y N N N N N 
Transient lodgings Y N(1) N(1) N(1) N N 
Public Use       
Schools Y N(1) N(1) N N N 
Hospitals and nursing homes Y 25 30 N N N 
Religious institutions or assemblies, auditoriums, 
and concert halls 

Y 25 30 N N N 

Governmental services Y Y 25 30 N N 
Transportation Y Y Y(2) Y(3) Y(4) Y(4) 
Parking Y Y Y(2) Y(3) Y(4) N 
Commercial Use       
Offices, business and professional Y Y 25 30 N N 
Wholesale and retail—building materials, 
Hardware and farm equipment 

Y Y Y(2) Y(3) Y(4) N 

Retail trade—general Y Y 25 30 N N 
Utilities Y Y Y(2) Y(3) Y(4) N 
Communication Y Y 25 30 N N 
Manufacturing and Production       
Manufacturing general Y Y Y(2) Y(3) Y(4) N 
Photographic and optical Y Y 25 30 N N 
Agriculture (except livestock) and forestry Y Y(6) Y(7) Y(8) Y(8) Y(8) 
Livestock farming and breeding Y Y(6) Y(7) N N N 
Mining and fishing, resource production 
and extraction    

Y Y Y Y Y Y 

Recreational       
Outdoor sports arenas and spectator sports Y Y(5) Y(5) N N N 
Outdoor music shells, amphitheaters Y N N N N N 
Nature exhibits and zoos Y Y N N N N 
Amusements, parks, resorts and camps Y Y Y N N N 
Golf courses, riding stables and water recreation Y Y 25 30 N N 

 
Numbers in parentheses refer to notes. 
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Chapter 18.80 
EXHIBIT B TO ORDINANCE 2023-027 18  

*The designations contained in this table do not constitute a Federal determination that any use of land 
covered by the program is acceptable or unacceptable under Federal, State, or local law. The 
responsibility for determining the acceptable and permissible land uses and the relationship between 
specific properties and specific noise contours rests with the local authorities. FAA determinations under 
Part 150 are not intended to substitute federally determined land uses for those determined to be 
appropriate by local authorities in response to locally determined needs and values in achieving noise 
compatible land uses. 
 
Key to Table:  
 
SLUCM = Standard Land Use Coding Manual. 
Y (Yes) = Land Use and related structures compatible without restrictions. 
N (No) = Land Use and related structures are not compatible and should be prohibited. 
NLR = Noise Level Reduction (outdoor to indoor) to be achieved through incorporation of noise 
attenuation into the design and construction of the structure. 
25, 30, or 35 = Land use and related structures generally compatible; measures to achieve NLR of 25, 30, 
or 35 dB must be incorporated into design and construction of structure. 
 
Notes for Table 2: 

1. Where the community determines that residential or school uses must be allowed, measures to achieve 
outdoor to indoor Noise Level Reduction (NLR) of at least 25 dB and 30 dB should be incorporated into 
building codes and be considered in individual approvals. Normal residential construction can be expected 
to provide a NLR of 20 dB, thus, the reduction requirements are often stated as 5, 10 or 15 dB over 
standard construction and normally assume mechanical ventilation and closed windows year round. 
However, the use of NLR criteria will not eliminate outdoor noise problems. 

2. Measures to achieve NLR 25 dB must be incorporated into the design and construction of portions of 
these buildings where the public is received, office areas, noise sensitive areas or where the normal noise 
level is low. 

3. Measures to achieve NLR of 30 dB must be incorporated into the design and construction of portions of 
these buildings where the public is received, office areas, noise sensitive areas or where the normal noise 
level is low. 

4. Measures to achieve NLR 35 dB must be incorporated into the design and construction of portions of 
these buildings where the public is received, office areas, noise sensitive areas or where the normal level 
is low. 

5. Land use compatible provided special sound reinforcement systems are installed. 

6. Residential buildings require an NLR of 25. 

7. Residential buildings require an NLR of 30. 

8. Residential buildings not permitted. 
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Chapter 18.80 
EXHIBIT B TO ORDINANCE 2023-027 19  

Declaration of Anticipated Noise  
 
As a condition of the grant of development approval pursuant to DCC 18.80, the undersigned, hereinafter 
referred to as Grantor hereby covenants and agrees that it shall not, by reason of their ownership or occupation 
of the following described real property, protest or bring suit or action against the _________________ [Name 
of Airport] or Deschutes County, for aviation-related noise, including property damage or personal injury 
from said noise connected when such activities conform to: 

1. Airport activities lawfully conducted in connection with a pre-existing airport, as that term is defined in 
DCC 18.80.022(BC), at the described airport; or 

2. Airport activities that might be lawfully conducted in the future at the described airport under County or 
State permits or exemptions. 

 
The real property of Grantor subject to this covenant and agreement is situated in Deschutes County, State of 
Oregon, and described as set forth in that certain [Statutory Warranty Deed] dated [date], as record in [the 
Official Records of Deschutes County as instrument number 20xx-xxxxx] OR [Volume xx, Page xx of the 
Deschutes County Board of Records];.  
 
Grantor acknowledge that by virtue of such grant he/they have no remaining rights to complain or protest 
about the protected activities described above. 
 
This Declaration of Anticipated Noise runs with the land and is binding upon the heirs, successors and assigns 
of the undersigned’s interest in the described real property or any persons acquiring through he undersigned 
an interest in the described real property. 
 
Deschutes County requires the execution of this covenant and agreement by the Grantor as a pre-requisite to 
Deschutes County approving a partition, subdivision, or issuing a building permit for Grantor’s development 
on the above described real property, which real property is located within the noise impact boundary of the 
______________ [Name of Airport].  This Declaration is executed for the protection and benefit of the 
______________ [Name of Airport] and Deschutes County’s interest in said airport and to prevent 
development in adjacent lands to said airport which will interfere with the continued operation existent and 
development of said airport. 
 
Dates this ____ day of ____, 20__  Grantor  
    [Name] 
     
 
On this _____ day of __________________, 2____, before me, a Notary Public in and for said County 
and State, personally appeared __________________, known to me to be the ______________________ 
of __________________ who executed the above document on behalf of said Department. 
 
 
_______________________________ 
 
Notary Public for:_________________ 
My Commission Expires:___________ 
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DECISION, FINDINGS AND RECOMMENDATION OF 
THE DESCHUTES COUNTY HEARINGS OFFICER  

 
 
FILE NUMBERS:  247-23-000470-TA 
 
HEARING DATE:  October 2, 2023, 6:00 p.m. 

 
HEARING LOCATION:  Videoconference and 

Barnes & Sawyer Rooms 
Deschutes Services Center 
1300 NW Wall Street 
Bend, OR 97708 

 
APPLICANT:  City of Bend 
 
SUBJECT PROPERTIES:   The subject properties comprise the Bend Municipal Airport, which 
includes the following addresses and tax lots: 

 
1. 63155 Gibson Air Rd – 1713200000200  
2. 63110 Powell Butte Hwy – 1713200000201  
3. 63205 Gibson Air Rd – 171317C000100  
4. 63482 Powell Butte Hwy – 1713170000200  
5. 22550 Nelson Pl – 1713200000202  
6. 63144 Powell Butte Hwy – 1713200000300 

 
REQUEST:                          Applicant requests text amendments to Deschutes County Code 
(“DCC” or “Code”) Chapter 18.04, Title Purpose and Definitions; DCC Chapter 18.76, Airport 
Development Zone; DCC Chapter 18.80, Airport Safety Combining Zone; and DCC Chapter 18.120, 
Exceptions. The proposed text amendments would modify the Code to add a definition of an air traffic 
control tower, establish air traffic control towers as a use permitted outright in the Airport Development 
Zone, and modify the height limit to allow air traffic control towers up to 115 feet in height. 
 
HEARINGS OFFICER:   Tommy A. Brooks 
 
SUMMARY OF DECISION: The Hearings Officer finds that the Applicant’s request satisfies all 
procedural and substantive criteria necessary to approve the Applicant’s request for amendments to the 
text of the Code as modified during this proceeding. The Hearings Officer recommends the Deschutes 
County Board of County Commissioners adopt by ordinance the Code langauge set forth in this 
Recommendation as Exhibit A. 
 
/ / / 
 
/ / / 
 

Mailing Date:
Tuesday, November 21, 2023
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I. APPLICABLE STANDARDS AND CRITERIA 
 
Deschutes County Code  
 

Title 18, Deschutes County Zoning Ordinance 
Chapter 18.04, Title, Purpose and Definitions  
Chapter 18.76, Airport Development Zone  
Chapter 18.80, Airport Safety Combining Zone (AS)  
Chapter 18.120, Exceptions  
Chapter 18.136, Amendments 
 

Title 22, Deschutes County Development Procedures Ordinance 
  

State Statutes 
 

ORS 836.610 
ORS 836.616 

 
State Administrative Rules 
 

OAR Chapter 660, Division 013 
OAR Chapter 660, Division 015 
 

II. BACKGROUND AND PROCEDURE 
 

A. Background 
 

The Applicant in this proceeding is the City of Bend (“City”). The City owns and operates the 
Bend Municipal Airport (“Airport”) on the Subject Properties.1 The Subject Properties are zoned Airport 
Development (AD) (“AD Zone”) and are the only properties in the County with that zoning designation. 
The City initially requested various text amendments to Deschutes County Code (“DCC” or “Code”) 
Chapter 18.04, Title Purpose and Definitions; DCC Chapter 18.76, Airport Development Zone; DCC 
Chapter 18.80, Airport Safety Combining Zone; and DCC Chapter 18.120, Exceptions. The City included 
its requested text amendments in the Application. After the Hearing, the City submitted a revised version 
of the specific text amendments it seeks, which modify only DCC Chapter 18.76, Airport Development 
Zone, and DCC Chapter 18.80, Airport Safety Combining Zone. This Recommendation will refer to the 
Applicant’s final version of the text amendments, attached as Exhibit A, as the “Text Amendments.” 
 

 

1 The Subject Properties listed above differ slightly from the list of properties included in the Application. Specifically, the 
Application does not refer to Tax Lot 1719200000300. The Applicant and the Staff Report also refer to a different source for 
the address of each lot, which makes the addresses appear to be different, although they likely are not. Because the Applicant 
did not object to the list of properties presented in the Staff Report, and because the Staff Report list of properties appears more 
inclusive, I have used the list of properties as presented in the Staff Report as the “Subject Properties.” 
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Staff from the County’s Community Development Department (“Staff”) issued a Staff Report on 
September 25, 2023, describing the Application and the applicable criteria (“Staff Report”). As described 
by the City and acknowledged in the Staff Report, the purpose of the Text Amendments is as follows: 

 
The proposed text amendments will support master planning for the Bend 
Municipal Airport. The proposed amendments are intended to support the 
construction of an air traffic control tower, which is now an improvement 
supported by the FAA. The amendments are proposed to ensure the 
establishment of a tower will support airport operations and, in a manner, 
consistent with the master planning for the Bend Municipal Airport. The 
amendments are further limited to the Bend Airport so that another use 
could not be established through these amendments.  

  
B. Notice and Hearing 

 
On September 7, 2023, the County issued a Notice of Public Hearing (“Hearing Notice”) for this 

matter. The County mailed the Hearing Notice to all owners of property within 250 feet of the AD Zone 
and the Airport boundaries. The County also published the Hearing Notice in the Bend Bulletin on 
September 10, 2023. 

 
Pursuant to the Hearing Notice, I presided over the Hearing as the Hearings Officer on October 2, 

2023, at 6:00 p.m. The Hearing took place in a hybrid format, with the Applicant, Staff, and other 
participants present in the Hearing Room and the Hearings Officer participating remotely.  

 
At the beginning of the Hearing, I noted for the record that this phase of the adoption of the Text 

Amendments would be quasi-judicial in nature and, therefore, I directed participants to direct comments 
to the approval criteria and standards, and to raise any issues a participant wanted to preserve for appeal 
if necessary. At the conclusion of the evidentiary Hearing, and at the request of the Applicant, I announced 
that the record would remain open for written materials as follows: (1) any participant could submit 
additional materials until October 9, 2023; (2) any participant could submit rebuttal materials until October 
16, 2023 (“Rebuttal Period”); and (3) the Applicant could submit a final legal argument without new 
evidence until October 23, 2023. Participants were further instructed that all submittals must be received 
by the County by 4:00 p.m. on the applicable due date. 

 
C. Nature of Decision 

 
The Text Amendments involve changes only to the language of the Code. Due to the unique nature 

of the AD Zone, the changes, if adopted, impact only one property owner – the City. This matter therefore 
involves a threshold question of whether the Text Amendments are legislative, or whether they are quasi-
judicial in nature. As explained below, this is a unique situation in which the Text Amendments are both. 
DCC 18.136.010 governs amendments to the Code: 

 
DCC Title 18 may be amended as set forth in DCC 18.136.  The procedures 
for text or legislative map changes shall be as set forth in DCC 22.12. A 
request by a property owner for a quasi judicial map amendment shall be 
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accomplished by filing an application on forms provided by the Planning 
Department and shall be subject to applicable procedures of DCC Title 22. 

 
By its express terms, this provision states that the process for a text amendment is as set forth in DCC 
22.12. But DCC 22.12 broadly governs “legislative” procedures. DCC 22.04.020 defines legislative 
changes as follows: 
 

Legislative changes generally involve broad public policy decisions that 
apply to other than an individual property owner. These include, without 
limitation, amendments to the text of the comprehensive plans, zoning 
ordinances, or the subdivision or partition ordinance and changes in zoning 
maps not directed at a small number of property owners. 

 
As Staff points out in the Staff Report (attached to this decision as Exhibit B), the Text 

Amendments do not fit squarely within this definition. Further, the Code does not expressly define “text 
amendment” in the context of legislative changes or in the context of a quasi-judicial land use application, 
even though DCC 22.12.030 allows an individual to seek legislative changes through an application 
process. The Staff Report suggests that the Text Amendments should be processed in the same manner as 
a quasi-judicial plan amendment, which is governed by DCC 22.28.030. 

 
In support of its conclusion, Staff provides a detailed analysis under Strawberry Hill 4 Wheelers 

v. Benton Co. Bd. of Comm., 287 Or 591, 601 P2d 769 (1979) (“Strawberry Hill 4 Wheelers”).  In that 
case, the Oregon Supreme Court set out a multi-factor test to determine what process applies to a land use 
application: 

 
Generally, to characterize a process as adjudication presupposes that the 
process is bound to result in a decision and that the decision is bound to 
apply preexisting criteria to concrete facts. The latter test alone [applying 
preexisting criteria to concrete facts] proves too much; there are many laws 
that authorize the pursuit of one or more objectives stated in general terms 
without turning the choice of action into an adjudication. Thus a further 
consideration has been whether the action, even when the governing criteria 
leave much room for policy discretion, is directed at a closely circumscribed 
factual situation or a relatively small number of persons. The coincidence 
both of this factor and of preexisting criteria of judgment has led the court 
to conclude that some land use laws and similar laws imply quasijudicial 
procedures for certain local government decisions. Strawberry Hill 4 
Wheelers at 602-03. 

 
As Staff correctly notes, the Strawberry Hill 4 Wheelers decision sets out three factors which must be 
considered: 
 
 1. Is the inquiry bound to result in a decision? 
 2. Are there preexisting criteria that are applied to concrete facts? 
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 3. Is the inquiry directed at a closely circumscribed factual situation or a relatively small 
number of persons? 

 
 Although it is a close call, the Hearings Officer agrees with Staff that the three factors listed 
above, in this case, warrant following a quasi-judicial process for the City’s Application, at least initially. 
First, even if the Text Amendments are legislative changes, the Code provides an opportunity for an 
individual to make an application to initiate amendments. Whether the County approves or denies that 
application, a decision will result, so the inquiry is bound to result in a decision. Second, the Code contains 
preexisting criteria applicable to the City’s request. Although those Code provisions are largely 
procedural, the quasi-judicial process can determine if those requirements are met. Third, as already 
acknowledged, this matter is directed at a relatively small number of persons because the City is the only 
property owner within the AD Zone and, therefore, the only property owner directly impacted by the Text 
Amendments. 
 
 At the same time, the Text Amendments carry the qualities of a legislative act. The language in 
DCC 22.04.020 provides that legislative changes “generally involve broad public policy decisions that 
apply to other than an individual property owner” (emphasis added), and that definition does not state that 
decisions applicable to only one individual property owner cannot be legislative. Indeed, that Code 
provision goes on to list examples of legislative decisions, including amendments to the text of zoning 
ordinances. 
 
 An important component of DCC 22.12 is DCC 22.12.050, addressing final decisions. That Code 
provision states that “[a]ll legislative changes shall be adopted by ordinance.” That language does not 
distinguish between purely legislative changes and those legislative changes that may be processed using 
a quasi-judicial process. This makes sense because the DCC is adopted by ordinance, and any changes to 
the text of the Code would be an amendment to that adopted ordinance. It also makes sense because ORS 
215.503(2) requires that “[a]ll legislative acts relating to comprehensive plans, land use planning or zoning 
adopted by the governing body of a county shall be by ordinance” (emphasis added). 
 
 Based on the foregoing, I find that, in this case, the adoption of text amendments proposed by an 
applicant is a two-step process. In the first step of the process, the Applicant has a right under the Code to 
submit and to have considered an application to amend the Code’s text. This phase of the process is quasi-
judicial in nature and it is appropriate to have a hearing and to build a record following the principles of a 
quasi-judicial process. As part of that process, the Hearings Officer is addressing the application only of 
the County’s exiting laws. The second step of the process is for the Deschutes County Board of 
Commissioners (“County Board’) to adopt an ordinance to incorporate any text amendments to the Code. 
Amendments to the text of a zoning ordinance are a change in the County’s law, and only the County 
Board can make such a change. In other words, the Hearings Officer is without authority to amend the 
County’s Code. The Hearings Officer, however, can make a recommendation to the County Board based 
on what develops in the quasi-judicial phase of the process. The County Board is free to accept or to reject 
the Hearings Officer’s recommendation. 
 
/ / / 
 
/ / / 
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III.     FINDINGS AND CONCLUSIONS 
 

A. Adoption and Incorporation of Findings in Staff Report 
 

 The Staff Report contains a comprehensive discussion and conclusion of the criteria applicable 
to the Application. The vast majority of the conclusions in the Staff Report are not challenged in this 
proceeding. I find that the Staff Report correctly lists the applicable criteria, and I hereby adopt the 
discussion and conclusions in the Staff Report as my findings. The remainder of the findings in this 
Recommendation are intended to supplement the Staff Report. To the extent any of the findings in this 
Recommendation conflict with the discussion and conclusions in the Staff Report, the findings set forth 
in this Recommendation control anything to the contrary in the Staff Report. 
 

B. Issues Raised in Opposition to the Application 
 
 Other than the Applicant and Staff, only one individual participated in this proceeding. That 
individual, Dorinne Tye, resides near the Airport and opposes the Application. The comments and 
evidence submitted by participant Tye largely address health and safety concerns associated with aviation 
activities in general. Very few, if any, of those comments identify a Code criterion they are intended to 
address, and very few of those comments, if any, specifically address air traffic control towers. In the 
findings below, I attempt to identify and address criteria that may be invoked by participant Tye’s 
testimony, and these findings explain why the issues raised by participant Tye do not undermine the 
conclusions set forth in the Staff Report. 
 

As an initial matter, there is some uncertainty as to whether participant Tye submitted all post-
Hearing materials in a timely manner. As explained at the conclusion of the Hearing, post-hearing 
submittals were due at 4:00 p.m. on the applicable due date. For electronic submittals, the timing of a 
submittal is determined based on the date and time the submittal is received by the County’s servers. 
Multiple submittals from participant Tye appear to have time stamps after 4:00 p.m. on the due date. 
However, those submittals also appear to be re-submittals of items that were sent before the 4:00 p.m. 
deadline but that may have been initially delivered to the wrong Staff email address. Because the record 
is unclear whether the County’s servers did not receive the submittals by the appropriate deadline, I am 
allowing them to be included in the record. 

 
The record also contains an email from participant Tye to Staff, dated October 16, 2023, stating a 

desire to have “a few extra days to reply.” It is not clear if that request was intended to be a request to the 
Hearings Officer to modify the Rebuttal Period. Because this portion of the proceeding is being conducted 
as a land use action, the hearing procedures are set forth in DCC Chapter 22.24. Within that Code chapter, 
DCC 22.24.140 sets forth the specific basis for continuances and record extensions. Because participant 
Tye does not identify a specific basis under the Code for seeking a record extension, the request, to the 
extent it is one to the Hearings Officer, is subject to the discretion of the Hearings Officer. In light of the 
fact that participant Tye was able to submit materials during the Rebuttal Period, and in the absence of 
any particular information explaining what additional information would be provided that is not already 
in the record, I find that it is not necessary to extend the record period and, therefore, decline that request. 
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As noted above, the majority of the comments opposing the Application are general in nature and 
relate to health and safety issues, and those comments do not identify specific Code criteria on which the 
Application should be analyzed. Indeed, most of the comments fail to recognize that the specific issue 
before the County is a proposal to amend the text of the Code rather than an approval of a specific 
development. Those comments also fail to recognize the purpose of the Text Amendments as allowing an 
air traffic control tower as a permitted use, rather than amendments to Code language that alter whether 
and how airplanes use the Airport – an activity that already occurs under the current Code. 

 
One specific argument participant Tye makes is that the County should not approve any changes 

to the Airport without first conducting a “cumulative impacts analysis” that considers factors like noise 
and air emissions from airplanes. Like other comments, participant Tye does not identify any Code 
provision that requires a cumulative impacts analysis before the County can adopt text changes to the 
Code. On that basis alone, I find that this argument should be rejected. In the alternative, to the extent that 
the cumulative impacts of flight operations should be considered, the record reveals that the purpose of 
the Text Amendments is to allow the Applicant to better manage existing and planned air operations. 
Participant Tye does not explain whether or how the Text Amendments themselves will add air operations 
that are not already planned and, therefore, lead to the additional impacts as asserted. To the contrary, it 
is the existing impacts from the Airport as it is currently developed that seem to be the center point of 
participant Tye’s arguments. As presented to the Hearings Officer, there is no basis to review the Airport’s 
current operations through this proceeding. 

 
Another specific argument participant Tye makes relates to the adequacy of notice related to this 

proceeding. However, that argument appears to assert that the notice of the Application and the Hearing 
Notice are “unacceptable” rather than assert that they were not legally sufficient or otherwise did not occur 
as required by the Code. To the contrary, participant Tye’s comments acknowledge that the Hearing 
Notice was given to property owners within 250 feet of the Subject Properties and 26 days prior to the 
Hearing, both of which satisfy the Code’s requirements. 

 
Participant Tye’s comments assert a general conflict of interest by an un-named member of the 

County Board. The source of that conflict of interest appears to be that the Commissioner also serves on 
the Redmond Airport Advisory Board, although that assertion, too, is not clear. I find that any arguments 
relating to conflicts of interest are not well formulated and, therefore, impossible for me to address in these 
findings. To the extent that a different decision maker has a conflict of interest, that issue can be raised if 
and when this matter comes before that decision maker. 

 
Participant Tye submitted several comments relating to the behavior of pilots using the Airport. 

Those comments, however, do not explain what relationship individual pilot behavior has to the Text 
Amendments. Without such an explanation, I find that this argument is not well formulated and, therefore, 
impossible for me to address in these findings. 

 
Participant Tye makes several comments, the theme of which is that an air traffic control tower is 

merely a desire of the Applicant and not actually needed for the Airport. Those comments, however, do 
not identify a Code provision that requires a text amendment to allow only those uses that are needed, or 
that prohibits a text amendment to allow a use that is desirable even if it is not needed. Further, whether 
an air traffic control tower is needed appears to be a question for the Airport operator and the entities that 
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regulate the Airport’s operations. As proposed, the Text Amendments and Code still require the Airport 
operator to comply with all federal and state laws. Thus, to the extent the need for an air traffic control 
tower is relevant, that decision would be made in a different venue. 

 
Participant Tye makes several generic assertions that the Text Amendments are not consistent with 

Statewide Planning Goals (“Goal”). One specific argument participant Tye makes is that the Text 
Amendments violate Goal 1, the language of which aims to “develop a citizen involvement program that 
ensures the opportunity for citizens to be involved in all phases of the planning process.” Participant Tye 
appears to take issue with how the Airport’s master plans have been developed and, as noted above, the 
type of notice provided for the Hearing. I agree with the finding in the Staff Report, however, that the 
process for adopting the Text Amendments complies with Goal 1 “because the County is relying on its 
citizen involvement program and land use procedures ordinance to conduct public review of these 
amendments.” Further, even if the development of the Airport’s master plans was relevant, the Applicant 
provided evidence of the myriad of ways in which the public is involved in that process. 

 
Participant Tye asserts the Text Amendments do not comply with Goal 3 (and its related statutes), 

the language of which aims to “preserve and maintain agricultural lands.” The specific assertion relating 
to Goal 3 appears to be that the Applicant has not addressed ORS 215.243.2 That statute, however, is a 
legislative policy statement, which provides guidance on the intent of other language in ORS Chapter 215. 
ORS 215.243 does not appear to impose any specific requirements with respect to the County’s ability to 
adopt Text Amendments relating to land that is not zoned for farm use, nor does participant Tye attempt 
to identify any such requirement. Participant Tye does describe potential impacts on farming resulting 
from airplane operations. As the Staff Report notes, however, there do not appear to be any operating 
characteristics of an air traffic control tower (the subject of the Text Amendments) that would impact 
nearby farm properties.  

 
Participant Tye asserts that the Text Amendments do not comply with Goal 5 and Goal 6, but does 

not explain why. The insinuation in the testimony is that airplane operations potentially impact historic 
buildings, natural resources such as wildlife, and environmental quality. However, as noted in the Staff 
Report, Goal 5 is not directly applicable to the Text Amendments because they do not include any changes 
to the County’s Goal 5 inventories. Further, in the absence of any specific assertion that an air traffic 
control tower itself would impact an inventoried Goal 5 resource, I find that this argument is not well 
formulated and cannot otherwise be addressed in these findings. For a similar reason, I find that participant 
Tye’s arguments relating to Goal 6 are unavailing, because they do not assert that an air traffic control 
tower itself will cause any harm to air or water quality. 

 
Participant Tye asserts that the Text Amendments do not comply with Goal 12, which aims to 

provide and encourage a safe, convenient and economic transportation plan. In support of the Applicant, 
the Applicant provided a Traffic Impact Analysis (“TIA”). The Applicant also submitted a revised TIA 
based on initial comments it received from the County’s transportation planning staff. The County’s 
Senior Transportation Planner reviewed the TIA as revised and agreed with its assumptions, methodology, 
and conclusions, which demonstrate compliance with the applicable provisions of Goal 12 as implemented 

 

2 Participant Tye cites to ORS 215.241, but that appears to be a typo and the statutory language quoted in the testimony mirrors 
the language in ORS 215.243. 
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through state administrative rules. Participant Tye expresses disagreement with the outcome of the TIA, 
but does not identify any purported errors in the TIA. Participant Tye does question whether the number 
of employees associated with an air traffic control tower is an accurate assumption in the TIA. However, 
the record reveals that the number of employees assumed in the TIA – five – is based on a literature review 
and engineering studies. In the absence of any counter evidence as to the appropriate number of employees 
that should be used in the TIA, I find that the preponderance of the evidence in this record demonstrates 
that five employees is an appropriate number to use in the TIA. 

 
Based on the foregoing,3 I find that the adoption of the Text Amendments will be consistent with 

the Goals.  
 

V. CONCLUSION AND RECOMMENDATION 
 
 Based on the Findings above, the Applicant’s proposed amendments to DCC Chapter 18.76 and 
DCC Chapter 18.80 comply with the County’s provisions for amending the Code. The Hearings Officer 
therefore recommends that the Deschutes County Board of Commissioners adopts the amendments 
presented in Exhibit A by ordinance unless the Board of Commissioners determines there is a legislative 
reason not to adopt the amendments.  
 
Dated this 20th day of November 2023 
 

 
       
Tommy A. Brooks 
Deschutes County Hearings Officer 
 
Attachment: 
Exhibit A – Text Amendments  
Exhibit B – Staff Report 

 

3 Participant Tye mentions other Goals, but does so without a well formulated argument for why those Goals are not met. For 
example, with respect to Goal 10 relating to housing, participant Tye makes statements like “calling our farms ‘suburban’ in 
documents is damaging to our housing….” Such a statement does not present an argument supporting a conclusion that the 
Text Amendments violate Goal 10, and I find that it is not possible to further address those statements in these findings. 
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Chapter 18.76, Airport Development Zone 

 

18.76.015 Definitions 

The following definitions apply only to Chapter 18.76.  

"Air Traffic Control Tower" means a terminal facility which, through the use of air/ground 
communications, visual signaling, and other devices, provides air traffic control services to airborne 
aircraft operating in the vicinity of an airport and to aircraft operating on the airport movement area.  

“Customary and usual aviation-related activities” include, but are not limited to, takeoffs, landings, 
aircraft hangars, tiedowns, construction and maintenance of airport facilities, fixed-base operator 
facilities, a residence for an airport caretaker or security officer, and other activities incidental to the 
normal operation of an airport. Residential, commercial, industrial, manufacturing; and other uses, 
except as provided in this rule, are not customary and usual aviation-related activities and may only be 
authorized pursuant to OAR 660-013-0110.  

“Fixed-base operator or FBO” means a commercial business granted the right by the airport sponsor to 
operate on an airport and provide aeronautical services such as fueling, hangaring, tie-down and 
parking, aircraft rental, aircraft maintenance, flight instruction, etc.  

“Hangar” means an airport structure intended for the following uses:  

1. Storage of active aircraft.  

2. Shelter for maintenance, repair, or refurbishment of aircraft, but not the indefinite storage of 
nonoperational aircraft.  

3. Construction of amateur-built or kit-built aircraft  

4. Storage of aircraft handling equipment, e.g., tow bar, glider tow equipment, workbenches, and 
tools and materials used to service, maintain, repair or outfit aircraft: items related to ancillary 
or incidental uses that do not affect the hangars' primary use.  

5. Storage of materials related to an aeronautical activity, e.g., balloon and skydiving equipment, 
office equipment, teaching tools, and materials related to ancillary or incidental uses that do not 
affect the hangars’ primary use; storage of non-aeronautical items that do not interfere with the 
primary aeronautical purpose of the hangar (for example, televisions, furniture).  

6. A vehicle parked at the hangar while the aircraft usually stored in that hangar is flying, subject to 
local airport rules and regulations.  

7. A hangar may include restrooms, pilot lounge, offices, briefing rooms, and crew quarters. 

 

18.76.030 Uses Permitted Outright 

The following uses and their accessory uses are permitted outright in all of the Airport Districts:  

Exhibit A: Proposed Text Amendments
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A. Class I and II road or street project subject to approval as part of a land partition, subdivision or 
subject to the standards and criteria established by DCC 18.116.230.  

B. Class III road or street project.  

C. Operation, maintenance, and piping of existing irrigation systems operated by an Irrigation 
District except as provided in DCC 18.120.050.  

D. Farm use as defined in DCC Title 18. 

E. Customary and usual aviation-related activities. 

F. Hangars are subject to the standards and criteria established by DCC 18.76.105. 

G. A single air traffic control tower in the Airport Development Zone, no higher than 115 feet in 
height 

 

18.76.050 Use Limitations 

The following limitations and standards shall apply to all permitted uses in the Airport Districts:  

A. The height of any plant growth or structure or part of a structure such as chimneys, towers, 
antennas, power lines, etc., shall not exceed 35 feet.  

B. A single air traffic control tower up to 115 feet in height shall not require a height exception or 
variance.  

C. In approach zones beyond the clear zone areas, no meeting place designed to accommodate 
more than 25 persons for public or private purposes shall be permitted.  

D. All parking demand created by any use permitted by DCC 18.76 shall be accommodated on the 
subject premises entirely off-street.  

E. No use permitted by DCC 18.76 shall require the backing of traffic onto a public or private street 
or road right of way.  

F. No power lines shall be located in clear zones.  

G. No use shall be allowed which is likely to attract a large quantity of birds, particularly birds 
which normally fly at high altitudes.  
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Chapter 18.80, Airport Safety Combining Zone 

 

18.80.022 Definitions 

A. Air Traffic Control Tower. A terminal facility which, through the use of air/ground 
communications, visual signaling, and other devices, provides air traffic control services to 
airborne aircraft operating in the vicinity of an airport and to aircraft operating on the airport 
movement area. 

B. Aircraft. Helicopters and airplanes, but not hot air balloons or ultralights. (Balloons are governed 
by FAR Part 30, and ultralights by FAR Part 103. Ultralights are basically unregulated by the FAA.) 

C. Airport. The strip of land used for taking off and landing aircraft, together with all adjacent land 
used in connection with the aircraft landing or taking off from the strip of land, including but not 
limited to land used for existing airport uses. 

D. Airport Direct Impact Area. The area located within 5,000 feet of an airport runway, excluding 
lands within the runway protection zone and approach surface. (Redmond, Bend, and Sunriver) 

E. Airport Elevation. The highest point of an airport's usable runway, measured in feet above mean 
sea level. 

F. Airport Imaginary Surfaces (and zones). Imaginary areas in space and on the ground that are 
established in relation to the airport and its runways.  
 
For the Redmond, Bend, Sunriver and Sisters airports, the imaginary surfaces are defined by the 
primary surface, runway protection zone, approach surface, horizontal surface, conical surface 
and transitional surface.  
 
For the Cline Falls and Juniper airports, the imaginary areas are only defined by the primary 
surface and approach surface. 

G. Airport Noise Criterion. The State criterion for airport noise is an Average Day-Night Sound Level 
(DNL) of 55 decibels (dBA). The Airport Noise Criterion is not designed to be a standard for 
imposing liability or any other legal obligation except as specifically designated pursuant to OAR 
340, Division 35. 

H. Airport Noise Impact Boundary. Areas located within 1,500 feet of an airport runway or within 
established noise contour boundaries exceeding 55 DNL. 

I. Airport Safety Combining Zone (AS Zone). A Deschutes County zone intended to place additional 
land use conditions on land impacted by the airport while retaining the existing underlying zone. 
The airport imaginary surfaces, impact areas, boundaries and their use limitations comprise the 
AS Zone. The AS Zone may apply to either public-use or private-use airports. 

J. Airport Secondary Impact Area. The area located between 5,000 and 10,000 feet from an airport 
runway. (Redmond, Bend, and Sunriver) 
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K. Airport Sponsor. The owner, manager, or other person or entity designated to represent the 
interests of an airport. 

L. Airport Uses. Those uses described in OAR 660-013-0100 and 660-013-0110. 

M. Approach Surface. A surface longitudinally centered on the extended runway centerline and 
extending outward and upward from each end of the primary surface.  
 
For Redmond, Bend, Sunriver, and Sisters airports: 

1. The inner edge of the approach surface is the same width as the primary surface and it 
expands uniformly to a width of: 

a. 1,250 feet for a utility runway having a visual approach; 

b. 1,500 feet for other than a utility runway having a visual approach; 

c. 2,000 feet for a utility runway having a non-precision instrument approach; 

d. 3,500 feet for a non-precision instrument runway, other than utility, having 
visibility minimums greater than three-fourths statute mile; 

e. 4,000 feet for a non-precision instrument runway, other than utility, having 
visibility minimums at or below three-fourths statute mile; and 

f. 16,000 feet for precision instrument runways. 

2. The approach surface extends for a horizontal distance of 

a. 5,000 feet at a slope of 20 feet outward for each foot upward for all utility 
runways; 

b. 10,000 feet at a slope of 34 feet outward for each foot upward for all non-
precision instrument runways, other than utility; and 

c. 10,000 feet at a slope of 50 feet outward for each one foot upward, with an 
additional 40,000 feet at slope of 40 feet outward for each one foot upward, for 
precision instrument runways. 

3. The outer width of an approach surface will be that width prescribed in DCC 
18.80.022(L)(M)(3) for the most precise approach existing or planned for that runway 
end.  
 
For the Cline Falls and Juniper airports: 

4. The inner edge of the approach surface is the same width as the primary surface and it 
expands uniformly to a width of 450 feet for that end of a private use airport with only 
visual approaches. The approach surface extends for a horizontal distance of 2,500 feet 
at a slope of 20 feet outward for each one foot upward. 
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N. Average Day-Night Sound Level (DNL). Average day-night sound level is the FAA standard 
measure for determining the cumulative exposure of individuals to noise. DNL is the equivalent 
of noise levels produced by aircraft operations during a 24-hour period, with a ten-decibel 
penalty applied to the level measured during nighttime hours (10:00 p.m. to 7:00 am). 

O. Conical Surface. An element of the airport imaginary surfaces that extends outward and upward 
from the periphery of the horizontal surface at a slope of 20:1 for a horizontal distance of 4,000 
feet and to a vertical height of 350 feet above the airport elevation. 

P. Department of Aviation. The Oregon Department of Aviation, formerly the Aeronautics Division 
of the Oregon Department of Transportation. 

Q. FAA. Federal Aviation Administration. 

R. FAA's Technical Representative. As used in DCC 18.80, the federal agency providing the FAA with 
expertise on wildlife and bird strike hazards as they relate to airports. This may include, but is 
not limited to, the USDA-APHIS-Wildlife Services. 

S. FAR. Regulation issued by the FAA. 

T. FAR Part 77. Regulation, Part 77, “Objects Affecting Navigable Airspace,” establishes standards 
for determining obstructions to navigable airspace. 

U. Height. The highest point of a structure or tree, plant or other object of natural growth, 
measured from mean sea level. 

V. Horizontal Surface. A horizontal plane 150 feet above the established airport elevation, the 
perimeter of which is constructed by swinging arcs of specified radii from the center of each end 
of the primary surface of each runway of each airport and connecting the adjacent arcs by lines 
tangent to those arcs. The radius of each arc is: 

1. 5,000 feet for all runways designated as utility. 

2. 10,000 feet for all other runways. 

3. The radius of the arc specified for each end of a runway will have the same arithmetical 
value. That value will be the highest determined for either end of the runway. When a 
5,000-foot arc is encompassed by tangents connecting two adjacent 10,000-foot arcs, 
the 5,000-foot arc shall be disregarded on the construction of the perimeter of the 
horizontal surface. 

W. Non-precision Instrument Runway. A runway having an existing instrument approach procedure 
utilizing air navigation facilities with only horizontal guidance, or area type navigation 
equipment, for which a straight-in non-precision instrument approach has been approved, or 
planned, and for which no precision approach facilities are planned or indicated on an FAA-
approved airport layout plan or other FAA planning document. 

X. Non-Towered Airport. An airport without an existing or approved control tower on June 5, 1995. 

Y. Obstruction. Any structure or tree, plant or other object of natural growth that penetrates an 
imaginary surface. 
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Z. Other than Utility Runway. A runway that is constructed for and intended to be used by turbine-
driven aircraft or by propeller-driven aircraft exceeding 12,500 pounds gross weight. 

AA. Precision Instrument Runway. A runway having an existing instrument approach procedure 
utilizing air navigation facilities that provide both horizontal and vertical guidance, such as an 
Instrument Landing System (ILS) or Precision Approach Radar (PAR). It also means a runway for 
which a precision approach system is planned and is so indicated by an FAA-approved airport 
layout plan or other FAA planning document. 

BB. Primary Surface. A surface longitudinally centered on a runway.  
 
For the Redmond, Bend, Sunriver, and Sisters airports, when a runway has a specially prepared 
hard surface, the primary surface extends 200 feet beyond each end of that runway. When a 
runway has no specially prepared hard surface, or planned hard surface, the primary surface 
ends at each end of that runway. The elevation of any point on the primary surface is the same 
as the elevation of the nearest point on the runway centerline. The width of the primary surface 
is: 

1. 250 feet for utility runways with only visual approaches, 

2. 500 feet for utility runways having non-precision instrument approaches, 

3. 500 feet for other than utility runways having non-precision instrument approaches with 
visibility minimums greater than three-fourths statute mile, and 

4. 1,000 feet for non-precision instrument runways with visibility minimums at or below 
three-fourths statute mile, and for precision instrument runways. 

For the Cline Falls and Juniper airports, the primary surface ends at each end of a runway. The elevation 
of any point on the primary surface is the same as the elevation of the nearest point on the runway 
centerline. The width of the primary surface is 200 feet. 

CC. Public Assembly Facility. A permanent or temporary structure or facility, place or activity where 
concentrations of people gather in reasonably close quarters for purposes such as deliberation, 
education, worship, shopping, employment, entertainment, recreation, sporting events, or 
similar activities. Public assembly facilities include, but are not limited to, schools, religious 
institutions or assemblies, conference or convention facilities, employment and shopping 
centers, arenas, athletic fields, stadiums, clubhouses, museums, and similar facilities and places, 
but do not include parks, golf courses or similar facilities unless used in a manner where people 
are concentrated in reasonably close quarters. Public assembly facilities also do not include air 
shows, structures or uses approved by the FAA in an adopted airport master plan, or places 
where people congregate for short periods of time such as parking lots or bus stops. 

DD. Runway. A defined area on an airport prepared for landing and takeoff of aircraft along its 
length. 

EE. Runway Protection Zone (RPZ). An area off the runway end used to enhance the protection of 
people and property on the ground. The RPZ is trapezoidal in shape and centered about the 
extended runway centerline. The inner width of the RPZ is the same as the width of the primary 
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surface. The outer width of the RPZ is a function of the type of aircraft and specified approach 
visibility minimum associated with the runway end. The RPZ extends from each end of the 
primary surface for a horizontal distance of: 

1. 1,000 feet for utility runways. 

2. 1,700 feet for other than utility runways having non-precision instrument approaches. 

3. 2,500 feet for precision instrument runways.  
 
[NOTE: the outer width of the RPZ is specified by airport type in OAR 660, Division 13, 
Exhibit 4] 

FF. Significant. As it relates to bird strike hazards, "significant" means a level of increased flight 
activity by birds across an approach surface or runway that is more than incidental or 
occasional, considering the existing ambient level of flight activity by birds in the vicinity. 

GG. Structure. Any constructed or erected object, which requires a location on the ground or is 
attached to something located on the ground. Structures include but are not limited to 
buildings, decks, fences, signs, towers, cranes, flagpoles, antennas, smokestacks, earth 
formations and overhead transmission lines. Structures do not include paved areas. 

HH. Transitional Surface. Those surfaces that extend upward and outward at 90 degree angles to the 
runway centerline and the runway centerline extended at a slope of seven feet horizontally for 
each foot vertically from the sides of the primary and approach surfaces to the point of 
intersection with the horizontal and conical surfaces. Transitional surfaces for those portions of 
the precision approach surfaces which project through and beyond the limits of the conical 
surface, extend a distance of 5,000 feet measured horizontally from the edge of the approach 
surface and at a 90-degree angle to the extended runway centerline. 

II. Utility Runway. A runway that is constructed for and intended to be used by propeller driven 
aircraft of 12,500 maximum gross weight and less. 

JJ. Visual Runway. A runway intended solely for the operation of aircraft using visual approach 
procedures, where no straight-in instrument approach procedures or instrument designations 
have been approved or planned, or are indicated on an FAA-approved airport layout plan or any 
other FAA planning document. 

KK. Water Impoundment. Includes wastewater treatment settling ponds, surface mining ponds, 
detention and retention ponds, artificial lakes and ponds, and similar water features. A new 
water impoundment includes an expansion of an existing water impoundment except where 
such expansion was previously authorized by land use action approved prior to the effective 
date of this ordinance. 

 

18.80.028 Height Limitations 
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All uses permitted by the underlying zone shall comply with the height limitations in DCC 18.80.028. 
When height limitations of the underlying zone are more restrictive than those of this overlay zone, the 
underlying zone height limitations shall control. [ORS 836.619; OAR 660-013-0070]  

A. Except as provided in DCC 18.80.028(B-D), no structure or tree, plant or other object of natural 
growth shall penetrate an airport imaginary surface. [ORS 836.619; OAR 660-013-0070(1)]  

B. For areas within airport imaginary surfaces but outside the approach and transition surfaces, 
where the terrain is at higher elevations than the airport runway surfaces such that existing 
structures and permitted development penetrate or would penetrate the airport imaginary 
surfaces, a local government may authorize structures up to 35 feet in height.  

C. Other height exceptions or variances may be permitted when supported in writing by the airport 
sponsor, the Department of Aviation and the FAA. Applications for height variances shall follow 
the procedures for other variances and shall be subject to such conditions and terms as 
recommended by the Department of Aviation and the FAA (for Redmond, Bend and Sunriver.)  

D. A single air traffic control tower may be up to 115 feet in height. 

 

18.80.044 Land Use Compatibility 

Applications for land use or building permits for properties within the boundaries of this overlay zone 
shall comply with the requirements of DCC 18.80 as provided herein. When compatibility issues arise, 
the Planning Director or Hearings Body is required to take actions that eliminate or minimize the 
incompatibility by choosing the most compatible location or design for the boundary or use. Where 
compatibility issues persist, despite actions or conditions intended to eliminate or minimize the 
incompatibility, the Planning Director or Hearings Body may disallow the use or expansion, except 
where the action results in loss of current operational levels and/or the ability of the airport to grow to 
meet future community needs. Reasonable conditions to protect the public safety may be imposed by 
the Planning Director or Hearings Body. [ORS 836.619; ORS 836.623(1); OAR 660-013-0080] An air traffic 
control tower, as defined in DCC 18.80.022, is not subject to this section. 

 … 

 

18.80 Declaration Of Anticipated Noise 

As a condition of the grant of development approval pursuant to DCC 18.80, the undersigned, 
hereinafter referred to as Grantor hereby covenants and agrees that it shall not, by reason of their 
ownership or occupation of the following described real property, protest or bring suit or action against 
the _________________ [Name of Airport] or Deschutes County, for aviation-related noise, including 
property damage or personal injury from said noise connected when such activities conform to:  

1. Airport activities lawfully conducted in connection with a pre-existing airport, as that term is defined 
in DCC 18.80.022(B)(C), at the described airport; or 2. Airport activities that might be lawfully conducted 
in the future at the described airport under County or State permits or exemptions.  
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The real property of Grantor subject to this covenant and agreement is situated in Deschutes County, 
State of Oregon, and described as set forth in that certain [Statutory Warranty Deed] dated [date], as 
record in [the Official Records of Deschutes County as instrument number 20xx-xxxxx] OR [Volume xx, 
Page xx of the Deschutes County Board of Records];.  

Grantor acknowledge that by virtue of such grant he/they have no remaining rights to complain or 
protest about the protected activities described above.  

This Declaration of Anticipated Noise runs with the land and is binding upon the heirs, successors and 
assigns of the undersigned’s interest in the described real property or any persons acquiring through he 
undersigned an interest in the described real property.  

Deschutes County requires the execution of this covenant and agreement by the Grantor as a pre-
requisite to Deschutes County approving a partition, subdivision, or issuing a building permit for 
Grantor’s development on the above described real property, which real property is located within the 
noise impact boundary of the ______________ [Name of Airport]. This Declaration is executed for the 
protection and benefit of the ______________ [Name of Airport] and Deschutes County’s interest in 
said airport and to prevent development in adjacent lands to said airport which will interfere with the 
continued operation existent and development of said airport.  

Dates this ____ day of ____, 20____________  
Grantor [Name]  

[insert notarial certificate] 
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117 NW Lafayette Avenue, Bend, Oregon  97703   |   P.O. Box 6005, Bend, OR 97708-6005 

                    (541) 388-6575             cdd@deschutes.org            www.deschutes.org/cd 

 

COMMUNITY DEVELOPMENT

 
 
 
 
 

 
STAFF REPORT 

AIRPORT DEVELOPMENT ZONE CONTROL TOWER TEXT AMENDMENT 
 
 
FILE NUMBER(S): 247-23-000470-TA 
 
SUBJECT PROPERTY: The Airport Development (AD) Zone encompasses the Bend Municipal 

Airport (Airport), which includes the following addresses and tax lots: 
 

 63155 Gibson Air Rd – 1713200000200 
 63110 Powell Butte Hwy – 1713200000201 
 63205 Gibson Air Rd – 171317C000100 
 63482 Powell Butte Hwy – 1713170000200 
 22550 Nelson Pl – 1713200000202 
 63144 Powell Butte Hwy – 1713200000300 

 
APPLICANT: City of Bend 
 
REQUEST: Amendments to Deschutes County Code (DCC) Chapters 18.04, Title 

Purpose and Definitions; Chapter 18.76, Airport Development Zone; 
Chapter 18.80, Airport Safety Combining Zone; and Chapter 18.120, 
Exceptions. The proposed amendments will modify the DCC to add a 
definition of an air traffic control tower, establish air traffic control 
towers as a use permitted outright in the Airport Development Zone, 
and modify the height limit to allow air traffic control towers up to 115 
feet in height. 

 
STAFF CONTACT: Audrey Stuart, Associate Planner 
 Phone: 541-388-6679 
 Email: Audrey.Stuart@deschutes.org 
 
RECORD: Record items can be viewed and downloaded from: 

https://www.deschutes.org/cd/page/247-23-000470-ta-%E2%80%93-
air-traffic-control-tower-text-amendment 

 
I. APPLICABLE CRITERIA 
 
Deschutes County Code 

Title 18, Deschutes County Zoning Ordinance: 

Exhibit B: Staff Report
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Chapter 18.04, Title, Purpose and Definitions 
Chapter 18.76, Airport Development Zone 
Chapter 18.80, Airport Safety Combining Zone (AS) 
Chapter 18.120, Exceptions 
Chapter 18.136, Amendments 

Title 22, Deschutes County Development Procedures Ordinance 
Oregon Revised Statutes 
 ORS 836.610 
 ORS 836.616 
Oregon Administrative Rules 
 OAR Chapter 660, Division 013 
 
II. BASIC FINDINGS 
 
LOT OF RECORD:  The Bend Municipal Airport consists of multiple legal lots of record through 
previous land use decision issued by Deschutes County. In addition, DCC 22.04.040(B) does not 
require lot of record verification for Text Amendment applications.  
 
SITE DESCRIPTION: The AD Zone encompasses the Airport, which has a total area of 340 acres. The 
AD Zone is comprised of three zoning districts—Airfield Operations District (AOD), Aviation Support 
District (ASD), and Aviation-Related Industrial District (ARID). The Bend Municipal Airport is 
developed with a number of aviation-related uses including taxiways, runways, a helipad, internal 
roads and parking areas, and a number of structures. Powell Butte Highway, a Rural Arterial, runs 
along the west boundary of the airport property and Gibson Air Road is a private road within the 
airport property.  
 
PROPOSAL: The submitted Burden of Proof includes the following background on why this Text 
Amendment is necessary for the Airport: 
 

The applicant proposes several amendments to the text of the Deschutes County Zoning 
Ordinance that would allow construction of an air traffic control tower at the Bend Municipal 
Airport. The City of Bend has established a need for an [Air Traffic Control Tower] ATCT at the 
Bend Municipal Airport, and the Federal Aviation Administration (FAA) has accepted the airport 
as a candidate in the Federal Contract Tower Program. The proposed amendments to the 
Deschutes County Zoning Ordinance would allow the City to establish an air traffic control 
tower at the Bend Airport, and to a height no greater than 115 feet. This proposed height 
would provide for a cab level height of 85 feet from which air traffic controllers could direct 
aircraft operations (takeoffs, landings) at the airport. 

 
The proposed language of the Text Amendment is included as Exhibit 1 and summarized as follows: 
 

 The Applicant proposes to add the Federal Aviation Administration (FAA) definition for Airport 
Traffic Control Tower.1 

 
1 Reference FAA website: https://aspm.faa.gov/aspmhelp/index/Glossary.html 
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 The Applicant proposes to add an Air Traffic Control Tower as a new use permitted outright in 
the AD Zone. 

 The Applicant proposes to allow Air Traffic Control Towers up to 115 feet in height. 
 
PUBLIC AGENCY COMMENTS: The Planning Division mailed notice on July 5, 2023, to several public 
agencies and received the following comments: 
 
Deschutes County Senior Transportation Planner, Tarik Rawlings, August 17, 2023 Comments 
 

I have reviewed the application materials for a control tower at the Bend Airport (File 247-
23-000470-TA) and it appears that the application may not be complete where it pertains to 
the Transportation Planning Rule (OAR 660-012-060) for the following reasons.  The 
application addresses Goal 12 (Transportation) on pages 10-11.  Under the Goal 12 findings, 
the burden of proof states there will be five (5) staff resulting in 10 new daily trips.  It is 
unclear where that number of employees came from; perhaps there are standard staffing 
levels recommended or required by the FAA for aircraft control towers based on number of 
operations, i.e., takeoffs and landings.  For the purpose of this comment, staff utilizes the 
applicant’s assumption for five (5) employees.  
 
The submitted analysis does not appear to review potentially affected County intersections.  
The application materials do not appear to have a site plan and, as a result, it is unclear to 
staff how the five employees may enter the Bend Airport. Potential intersections that could 
be utilized by the employees are Powell Butte Hwy/Bend Airport driveway; Nelson 
Road/Nelson Place; Nelson/Gibson Air Road; McGrath Road/Rotor Way.  To answer the TPR 
questions posed by OAR 660-012-060(1)(c)(B) and (C), the applicant should provide at least 
minimal traffic analysis related to the proposal.  Examples could include, but not be limited 
to, current operational level of the selected intersection(s); projected operation based on the 
current TSP; and number of employee trips sent to the selected intersection(s), and resulting 
operations of those intersections.  The applicant has addressed the trip generation portion 
of analysis in projecting 10 new trips but the applicant should also provide additional analysis 
related to the existing volumes and operations of the affected roadway segments and/or 
intersections. Examples of needed information would be Average Daily Traffic (ADT), whether 
the acknowledged 2020-2040 TSP has identified any failing intersections or road segments 
or whether these intersections or road segments meet County performance standards; if 
there are deficiencies, identify if there are already programmed or planned improvement to 
mitigate the deficiencies, etc. It would also be helpful if the applicant could provide more 
information about the hours during which the proposed tower will be staff, including any 
applicable FAA recommendations, if available.  
 
This additional analysis could be included in a brief trip generation memo given the small 
number of new trips associated with the proposal. 

 
Deschutes County Senior Transportation Planner, Tarik Rawlings, September 18, 2023 Comments 
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I have reviewed Mr. Bessman’s September 6, 2023, Traffic Impact Analysis related to County 
file no. 247-23-000370-TA and I agree with the assumptions, methodology, and conclusions 
contained therein.  As Mr. Bessman utilizes the 2040 planning horizon year (reflective of the 
most recent data included in the County’s forthcoming Transportation System Plan update) 
this analysis appears to comply with relevant criteria. Mr. Bessman utilizes the acceptable 
road segment standard of 13,900 Average Daily Trips (ADT) which is incorporated into the 
County’s most recent 2020-2040 Transportation System Plan. The literature review and 
engineering studies referenced in relation to staffing numbers and associated peak hour 
trips (5 employees and 5 total p.m. peak hour trips) are adequate. Staff agrees with Mr. 
Bessman’s summary of Transportation Planning Rule (TPR) Compliance and finds that 
relevant TPR provisions appear to be satisfied through the submittal of this additional 
information.  
 
The subject Text Amendment will not absorb any road capacity as that term is commonly 
accepted and, therefore, no SDC fees are associated with the subject Text Amendment at 
this time. 

 
Central Oregon Irrigation District, Spencer Stauffer 
 

Please be advised that Central Oregon Irrigation District (COID) has reviewed the application 
received on July 10, 2023, for the above referenced project located tax lots 1713200000200, 
1713200000201, 171317C000100, 1713170000200, 1713200000202, 1713200000300. The 
applicant is requesting Amendments to Deschutes County Code (DCC) Chapters 18.04, Title 
Purpose and Definitions, Chapter 18.76, Airport Development Zone, Chapter 18.80, Airport 
Safety Combining Zone, and Chapter 18.120, Exceptions. The proposed amendments will 
modify DCC to add a definition of an air traffic control tower, establish air traffic control 
towers as a use permitted outright in the Airport Development Zone, and modify the height 
limit so that air traffic control towers can be up to 115 feet in height. 
 
There are 0.84 acres COID mapped water rights appurtenant to tax lot 1713200000202. 
There are 2.5 acres of mapped pond water rights appurtenant to tax lot 1713200000200. 
Please note, COID’s B-Lateral enters tax lot 1713200000200 in its southwest corner. The B-
lateral travels east through tax lot 1713200000202 before continuing east through tax lot 
1713200000200. The B-Lateral then turns north before leaving tax lot 1713200000200 to the 
east. The B-Lateral has a 30-foot right of way easement, 15-feet either side of the center of 
the pipe. The B-Lateral also has a 20-foot road easement on the east side of the pipe. That 
road easement is not utilized.  
 
Listed below are COIDs initial comments to the provided application. All development 
affecting irrigation facilities shall be in accordance with COID’s Development Handbook 
and/or as otherwise approved by the District. 
 
• Tax Map 1713200000202 has 0.84 acres of appurtenant COID irrigation water 

mapped to a specific place of use. Construction of a structure, driveway, or other 
impermeable surface on top of a mapped water right is not allowed.   
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• The application will not impact COID facilities or water rights. Should the plans 
change, please contact COID to determine if COID water rights or facilities will be 
impacted.  

• Irrigation infrastructure and rights-of-way are required to be identified on all maps 
and plans. 

• No structures or encroachment of any kind, including fence or crossing, are permitted 
within COID property/easement/right of way without written permission from this 
office.  

• Comply with Requirements of COID Developer Handbook including restriction on 
drilling / blasting and excavation within and adjacent to the existing canal 
embankment.  

• Policies, standards and requirements set forth in the COID Developer Handbook must 
be complied with. 

 
Our comments are based on the information provided, which we understand to be 
preliminary nature at this time.  Our comments are subject to change and additional 
requirements may be made as site planning progresses and additional information becomes 
available.  Please provide updated documents to COID for review as they become available. 

 
Deschutes County Building Division, Randy Scheid 
 

The Deschutes County Building Safety Divisions code mandates that Access, Egress, 
Setbacks, Fire & Life Safety, Fire Fighting Water Supplies, etc. must be specifically addressed 
during the appropriate plan review process with regard to any proposed structures and 
occupancies. 
 
Accordingly, all Building Code required items will be addressed, when a specific structure, 
occupancy, and type of construction is proposed and submitted for plan review. 

 
Oregon Department of Aviation, Brandon Pike 
 

I took a look through the ATCT Siting Report prepared by the applicant, and I don’t envision 
ODAV having any issues with this. We would be OK with an exemption for the ATCT height, 
whether through a variance or codified through a text amendment. And, yes, you’re correct 
that OAR 660-013-0070 requires the FAA, ODAV, and the airport sponsor to sign off on 
exceptions to this rule. We would need them to go through the usual Notice of Construction 
process through ODAV and FAA; that’s how the FAA and ODAV would formally sign off on the 
development.  
 
The highest point on the tower will be approximately 115’ above ground level (AGL), correct? 
I believe that’s what I saw in the Siting Report.  
 
Regarding a definition for an ATCT, I would take a look at this webpage from the FAA: 
https://aspm.faa.gov/aspmhelp/index/Glossary.html  
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Their definition is as follows:  A terminal facility which, through the use of air/ground 
communications, visual signaling, and other devices, provides air traffic control services to 
airborne aircraft operating in the vicinity of an airport and to aircraft operating on the 
movement area. 
 
I think it will be important to be very clear in your text amendment to identify that it’s only 
ATCTs that are allowed to exceed the height limit. 

 
The following agencies did not respond to the notice: Bend Fire Department, Bend Municipal 
Airport, Bureau of Land Management, City of Bend Growth Management Department, Deschutes 
County Assessor, Deschutes County Road Department, District 11 Watermaster, and Office of the 
State Fire Marshal. 
 
PUBLIC COMMENTS: The Planning Division mailed notice of the application to all property owners 
within 250 feet of the subject property on July 5, 2023. The Applicant also complied with the posted 
notice requirements of Section 22.24.030(B) of Title 22. The Applicant submitted a Land Use Action 
Sign Affidavit indicating the Applicant posted notice of the land use action on August 11, 2023. No 
public comments were received. 
 
NOTICE REQUIREMENT: On September 7, 2023, the Planning Division mailed a Notice of Public 
Hearing to all property owners within 250 feet of the subject property and public agencies. A Notice 
of Public Hearing was published in the Bend Bulletin on Sunday, September 10, 2023. Notice of the 
first evidentiary hearing was submitted to the Department of Land Conservation and Development 
on August 26, 2023. 
 
REVIEW PERIOD: According to Deschutes County Code 22.20.040(D), the review of the proposed 
quasi-judicial Text Amendment application is not subject to the 150-day review period. 
 
 
III. FINDINGS & CONCLUSIONS 
 
 
Title 18 of the Deschutes County Code, County Zoning 
 
Chapter 18.136, Amendments 
 

Section 18.136.010, Amendments 
 
DCC Title 18 may be amended as set forth in DCC 18.136. The procedures for text or 
legislative map changes shall be as set forth in DCC 22.12. A request by a property owner 
for a quasi-judicial map amendment shall be accomplished by filing an application on 
forms provided by the Planning Department and shall be subject to applicable procedures 
of DCC Title 22. 
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FINDING: The Applicant, as the property owner, has requested a quasi-judicial Text Amendment 
and filed the corresponding application. The Applicant has filed the required land use application 
forms for the proposal. The application will be reviewed utilizing the applicable procedures 
contained in Title 22 of the Deschutes County Code. 
 
DCC 22.04.020 includes the following definition: 
 

"Quasi-judicial" zone change or plan amendment generally refers to a plan amendment or 
zone change affecting a single or limited group of property owners and that involves the 
application of existing policy to a specific factual setting. (The distinction between legislative 
and quasi-judicial changes must ultimately be made on a case-by-case basis with reference 
to case law on the subject.) 

 
The subject application is not a request to change the zoning or Comprehensive Plan designation 
of the subject property. However, as described below, the quasi-judicial process of a Comprehensive 
Plan Amendment is the most applicable guidance regarding Text Amendments that are not squarely 
legislative. Therefore, staff includes the definition of a quasi-judicial process above for reference 
and also addresses the provisions of DCC 22.28.030, regarding final action on Comprehensive Plan 
amendments. The Airport most recently went through a Text Amendment in Deschutes County file 
247-20-000482-TA. The Hearings Officer decision for file 247-20-000482-TA made the following 
findings regarding whether the application should be processed as a quasi-judicial Text 
Amendment: 
 

Based on the foregoing, the Hearings Officer finds that, in this case, the ultimate adoption of 
the Text Amendments is a two-step process. The role of the Hearings Officer is to apply the 
law, not to change it. In the first step of the process, the Applicant has a right under the DCC 
to submit and to have considered an application to amend the Code’s text. This phase of the 
process is quasi-judicial in nature and it is appropriate to have a hearing and to build a record 
following the principles of a quasi-judicial process. As part of that process, the Hearings 
Officer is addressing the application of the County’s exiting laws. The second step of the 
process is for the Deschutes County Board of Commissioners (“Board’) to adopt an ordinance 
to incorporate any text amendments to the Code. Amendments to the text of a zoning 
ordinance are a change in the County’s law, and only the Board can make such a change. In 
other words, the Hearings Officer is without authority to amend the County’s Code. The 
Hearings Officer, however, can make a recommendation to the Board based on what 
develops in the quasi-judicial phase of the process. 
 

The Oregon Supreme Court case Strawberry Hill 4 Wheelers provides guidance on how to distinguish 
between a legislative and quasi-judicial process, and outlines a three-part test that continues to be 
applied throughout case law. The Court of Appeals applied and expanded on the Strawberry Hill 4 
Wheelers decision in Hood River Valley v. Board of Cty. Commissioners, 193 Or App 485, 495, 91 P3d 
748 (2004): 
 

Given those concerns, "[t]he fact that a policymaking process is circumscribed by * * * 
procedural requirements [such as public hearings] does not alone turn it into an 
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adjudication." Id. at 604. Rather, at least three other considerations generally bear on the 
determination of whether governmental action represented an "exercise of * * *quasi-
judicial functions." ORS 34.040(1). First, does "the process, once begun, [call] for reaching a 
decision," with that decision being confined by preexisting criteria rather than a wide 
discretionary choice of action or inaction? Strawberry Hill 4 Wheelers, 287 Or at 604. Second, 
to what extent is the decision-maker "bound to apply preexisting criteria to concrete facts"? 
Id. at 602-03. Third, to what extent is the decision "directed at a closely circumscribed factual 
situation or a relatively small number of persons"? Id. at 603. 

 
Those three general criteria do not, however, describe a bright-line test. As we noted in Estate 
of Gold v. City of Portland, 87 Or App 45, 51, 740 P2d 812, rev den, 304 Or 405 (1987), Strawberry 
Hill 4 Wheelers "contemplates a balancing of the various factors which militate for or against 
a quasi-judicial characterization and does not create [an] 'all or nothing' test[.]" (Citation 
omitted.) In particular, we noted that the criteria are applied in light of the reasons for their 
existence-viz., "the assurance of correct factual decisions" and "the assurance of 'fair 
attention to individuals particularly affected.'" Estate of Gold, 87 Or App at 51 (quoting 
Strawberry Hill 4 Wheelers, 287 Or at 604). 

 
As noted above, the Strawberry Hill 4 Wheelers test requires a case-specific analysis of all three 
factors in combination. Individuals most affected by the proposed Text Amendment include the 
Airport Sponsor and neighboring property owners, all of whom were mailed notice pursuant to DCC 
22.24.030.  
 
Staff addresses each component of the Strawberry Hill 4 Wheelers test below: 
 
Results in a decision 
 
The applicant has submitted an application for a Text Amendment, in order to construct an Air 
Traffic Control Tower on the subject property. The request will result in either an approval or a 
denial, and a decision will be issued by the Board of County Commissioners (Board) pursuant to 
DCC Title 22. As opposed to a policy change initiated by staff or decision-makers, which has a wide 
discretionary choice between action and inaction, the subject request was submitted as a land use 
application by the property owner and the County must take final action on it. Staff finds the subject 
amendment clearly meets this component of the Strawberry Hill 4 Wheelers test and may be 
considered a quasi-judicial process.  
 
Apply existing criteria 
 
The subject request is being reviewed based on criteria in DCC Chapter 18.136, Amendments, and 
applicable state statutes. Oregon Revised Statutes (ORS) 836.616, Rules for airport uses and 
activities, provides a list of the uses that may be permitted within an airport under a local 
jurisdiction’s land use code. The application is being reviewed to confirm compliance with the DCC 
along with applicable OARs and ORSs, and staff therefore finds existing criteria are being applied to 
the subject application. Consequently, the application meets this component of the Strawberry Hill 
4 Wheelers test for a quasi-judicial process.  

326

12/13/2023 Item #12.



247-23-000470-TA  Page 9 of 23 

 
Small number of persons 
 
The Airport Development Zone encompasses the Airport, and no other properties. The subject 
property is owned and operated by the City of Bend, who manages leases and oversees uses within 
the Bend Municipal Airport. While staff notes the Bend Municipal Airport is utilized by members of 
the public and various businesses, a new use can only be established on the property if the City of 
Bend initiates or authorizes an application. The subject request will impact the development 
potential of the Airport property and no other properties. Therefore, staff finds the subject request 
complies with this component of the Strawberry Hill 4 Wheelers test and may be categorized as quasi-
judicial. 
 
When the factors above are considered in combination, staff finds they indicate the subject Text 
Amendment is a quasi-judicial process. As noted in Hood River Valley v. Board of Cty. Commissioners, 
the differentiation between a legislative and quasi-judicial process is important in order to ensure 
all affected parties are given a fair process. In this case the proposal will impact one property owner, 
the applicant, and processing the request through a quasi-judicial process will provide for a public 
hearing before a Hearings Officer and final action by the Board. For these reasons, staff finds the 
request meets the three-part test outlined in Strawberry Hill 4 Wheelers as well as the intent of a 
quasi-judicial process. 
 
Title 22 of the Deschutes County Code, Development Procedures Ordinance 
 
Chapter 22.12, Legislative Procedures 
 

Section 22.12.010, Hearing Required 
 

No legislative change shall be adopted without review by the Planning Commission and a 
public hearing before the Board of County Commissioners. Public hearings before the 
Planning Commission shall be set at the discretion of the Planning Director, unless 
otherwise required by state law. 

 
FINDING: As described above, staff finds the subject request is a quasi-judicial Text Amendment. 
However, the procedural steps will be similar to those outlined in the Hearing’s Officer decision for 
file 247-20-000482-TA, which finds amendments to allowed airport uses carry the qualities of a 
legislative act. The subject amendments will be adopted through an ordinance, consistent with the 
process for a legislative amendment. The Planning Director has exercised their discretion not to set 
a hearing before the Planning Commission. 
 

Section 22.12.020, Notice 
 

A. Published Notice.  
1. Notice of a legislative change shall be published in a newspaper of general 

circulation in the county at least 10 days prior to each public hearing.  
2. The notice shall state the time and place of the hearing and contain a 

327

12/13/2023 Item #12.



247-23-000470-TA  Page 10 of 23 

statement describing the general subject matter of the ordinance under 
consideration.  

B. Posted Notice. Notice shall be posted at the discretion of the Planning Director and 
where necessary to comply with ORS 203.045.  

C. Individual Notice. Individual notice to property owners, as defined in DCC 
22.08.010(A), shall be provided at the discretion of the Planning Director, except as 
required by ORS 215.503.  

D. Media Notice. Copies of the notice of hearing shall be transmitted to other 
newspapers published in Deschutes County. 

 
FINDING: Notice of the proposed Text Amendment was published in the Bend Bulletin. As noted 
above, the applicant complied with the posted notice requirement and staff mailed notice to 
property owners within 250 feet of the Airport boundary. Notice was provided to the County public 
information official for wider media distribution. 
 

Section 22.12.030, Initiation Of Legislative Changes 
 

A legislative change may be initiated by application of individuals upon payment of 
required fees as well as by the Board of Commissioners or the Planning Commission. 

 
FINDING: The applicant has submitted the required fees and requested a Text Amendment. Staff 
finds the applicant is granted permission under this criterion to initiate a legislative change and has 
submitted the necessary fee and materials. 
 

Section 22.12.040, Hearings Body 
  

A. The following shall serve as hearings or review body for legislative changes in this 
order:  
1. The Planning Commission.  
2. The Board of County Commissioners.  

 
FINDING: As described above, the subject application meets the definition of a quasi-judicial 
application. For this reason, this application was referred to a Hearings Officer rather than the 
Planning Commission for a recommendation. The adoption of the proposed text amendments will 
follow a legislative process because it must be approved by the Board. For the purpose of this 
criterion, staff notes the application has properties of both a quasi-judicial and legislative 
amendment.  
 

B. Any legislative change initiated by the Board of County Commissioners shall be 
reviewed by the Planning Commission prior to action being taken by the Board of 
Commissioners. 

 
FINDING: The subject application was not initiated by the Board. Staff finds this criterion does not 
apply. 
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Section 22.12.050, Final Decision 
 

All legislative changes shall be adopted by ordinance. 
 
FINDING: Staff finds this criterion requires action by the Board to effect any legislative changes to 
Deschutes County Code. If the proposed Text Amendment is approved, it will become effective 
through the Board adoption of an ordinance.  
 
 
Chapter 22.28, Land Use Action Decisions 
 

Section 22.28.030, Decision On Plan Amendments And Zone Changes 
 

A. Except as set forth herein, the Hearings Officer or the Planning Commission when 
acting as the Hearings Body shall have authority to make decisions on all quasi-
judicial zone changes and plan amendments. Prior to becoming effective, all quasi-
judicial plan amendments and zone changes shall be adopted by the Board of 
County Commissioners.  

B. In considering all quasi-judicial zone changes and those quasi-judicial plan 
amendments on which the Hearings Officer has authority to make a decision, the 
Board of County Commissioners shall, in the absence of an appeal or review 
initiated by the Board, adopt the Hearings Officer's decision. No argument or further 
testimony will be taken by the Board.  

 
FINDING: As detailed above, staff finds the proposal should be viewed as a quasi-judicial plan 
amendment. For this reason, staff finds these criteria apply. This application is being referred to a 
Hearings Officer for a recommendation. If an appeal is not filed and the Board does not initiate 
review, the Board shall adopt the Hearings Officer's recommendation as the decision of the county.  
 

C. Plan amendments and zone changes requiring an exception to the goals or 
concerning lands designated for forest or agricultural use shall be heard de novo 
before the Board of County Commissioners without the necessity of filing an appeal, 
regardless of the determination of the Hearings Officer or Planning Commission. 
Such hearing before the Board shall otherwise be subject to the same procedures as 
an appeal to the Board under DCC Title 22.  

 
FINDING: The subject Text Amendment does not require a goal exception and does not concern 
lands designated for forest or agricultural use. For this reason, a de novo hearing before the Board 
is not required. 
 

D. Notwithstanding DCC 22.28.030(C), when a plan amendment subject to a DCC 
22.28.030(C) hearing before the Board of County Commissioners has been 
consolidated for hearing before the hearings Officer with a zone change or other 
permit application not requiring a hearing before the board under DCC 22.28.030(C), 
any party wishing to obtain review of the Hearings Officer's decision on any of those 
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other applications shall file an appeal. The plan amendment shall be heard by the 
Board consolidated with the appeal of those other applications.  

 
FINDING: No other application is being consolidated with the subject Text Amendment. Staff finds 
this criterion does not apply.  
 
 
 
Deschutes County Comprehensive Plan 
 
Transportation System Plan 
 

Section 3.4, Rural Economy 
 

Goal 1. Maintain a stable and sustainable rural economy, compatible with rural lifestyles 
and a healthy environment. 

… 
Policy 3.4.6 Support and participate in master planning for airports in Deschutes 
County 

 
FINDING: The County’s Comprehensive Plan includes a number of guiding policies such as the rural 
economy goal cited above. In addition, Appendix C - Transportation System Plan includes goals 
specific to airport planning. Staff finds the relevant Comprehensive Plan policies are implemented 
through Deschutes County Code, and the Comprehensive Plan goals themselves are not specific 
approval criteria. However, to the extent the Hearings Officer finds this policy is an applicable 
approval criterion, staff includes the applicant’s response below as alternate findings: 
 

The proposed text amendments will support master planning for the Bend Municipal Airport. 
The proposed amendments are intended to support the construction of an air traffic control 
tower, which is now an improvement supported by the FAA. The amendments are proposed 
to ensure the establishment of a tower will support airport operations and, in a manner, 
consistent with the master planning for the Bend Municipal Airport. The amendments are 
further limited to the Bend Airport so that another use could not be established through 
these amendments. 

 
 
OREGON REVISED STATUTES  
 
Chapter 836 – Airports and Landing Fields  
 

836.610, Local government land use plans and regulations to accommodate airport  
zones and uses; funding; rules. 

 
1) Local governments shall amend their comprehensive plan and land use regulations 

consistent with the rules for airports adopted by the Land Conservation and 
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Development Commission under ORS 836.616 and 836.619. Airports subject to the 
rules shall include: 
(a) Publicly owned airports registered, licensed or otherwise recognized by the 

Department of Transportation on or before December 31, 1994, that in 1994 
were the base for three or more aircraft; and 

(b) Privately owned public-use airports specifically identified in administrative 
rules of the Oregon Department of Aviation thot: 
(A) Provide important links in air traffic in this state; 
(B) Provide essential safety or emergency services; or 
(C) Are of economic importance to the county where the airport is 

located. 
(2)(a) Local governments shall amend their comprehensive plan and land use regulations 

as required under subsection (1) of this section not later thon the first periodic 
review, as described in ORS 197.628 to 197.651, conducted after the date of the 
adoption of a list of airports by the Oregon Department of Aviation under subsection 
(3) of this section. 
(b) A state agency or other person may provide funding to a local government to 

accomplish the planning requirements of this section earlier than otherwise 
required under this subsection. 

(3) The Oregon Department of Aviation by rule shall adopt a list of airports described 
in subsection (1) of this section. The rules shall be reviewed and updated periodically 
to add or remove airports from the list. An airport may be removed from the list 
only upon request of the airport owner or upon closure of the airport for a period of 
more than three years. [1995 c.285 §4; 1997 c.859 52] 

 
FINDING: The AD Zone encompasses the, which is a publically-owned airport. In addition, the 
Airport was registered prior to December 31, 1994, and staff therefore finds it is subject to this 
section. The applicant proposes to amend the land use regulations for this airport consistent with 
ORS 836.616 and ORS 836.619. 
 

836.616, Rules for airport uses and activities. 
 

(1) Following consultation with the Oregon Department of Aviation, the Land 
Conservation and Development Commission shall adopt rules for uses and activities 
allowed within the boundaries of airports identified in ORS 836.610 (Local 
government land use plans and regulations to accommodate airport zones and uses) 
(1) and airports described in ORS 836.608 (Airport operation as matter of state 
concern) (2). 

(2) Within airport boundaries established pursuant to commission rules, local 
government land use regulations shall authorize the following uses and activities: 
(a) Customary and usual aviation-related activities including but not limited to 

takeoffs, landings, aircraft hangars, tie-downs, construction and 
maintenance of airport facilities, fixed-base operator facilities and other 
activities incidental to the normal operation of an airport; 
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FINDING: DCC 18.76.030(E) currently permits customary and usual aviation-related activities in the 
AD Zone. The applicant proposes to add a new use category for air traffic control towers, which staff 
finds are a type of customary and usual aviation-related activity.  
 

(3) All land uses and activities permitted within airport boundaries, other than the uses 
and activities established under subsection (2) of this section, shall comply with 
applicable land use laws and regulations. A local government may authorize 
commercial, industrial and other uses in addition to those listed in subsection (2) of 
this section within an airport boundary where such uses are consistent with 
applicable provisions of the acknowledged comprehensive plan, statewide land use 
planning goals and commission rules and where the uses do not create a safety 
hazard or limit approved airport uses. 

(4) The provisions of this section do not apply to airports with an existing or approved 
control tower on June 5, 1995. [1997 c.859 §5 (enacted in lieu of 836.615)] 

 
FINDING: The applicant proposes a new use category consisting of an air traffic control tower. As 
described above, staff finds this is a type of customary and usual aviation-related activity and is 
therefore a use listed in subsection (2). No additional uses are proposed within the AD Zone and 
staff finds subsection (3) does not apply. Furthermore, the Airport did not contain an existing or 
approved control tower on June 5, 1995. Therefore, staff finds subsection (4) does not apply. 
 

836.619, State compatibility and safety standards for land uses near airports; rules. 
 
Following consultation with the Oregon Department of Aviation, the Land Conservation and 
Development Commission shall adopt rules establishing compatibility and safety 
standards for uses of land near airports identified in ORS 836.610 (Local government land 
use plans and regulations to accommodate airport zones and uses) (1). [1997 c.859 §8 
(enacted in lieu of 836.620)] 
 

FINDING: Applicable Oregon Administrative Rules are addressed below. 
 
 

OREGON ADMINISTRATIVE RULES CHAPTER 660, LAND CONSERVATION AND DEVELOPMENT 
DEPARTMENT 
 
Division 13 – Airport Planning 
 

OAR 660-013-0020, Definitions 
 

For purposes of this division, the definitions in ORS Chapter 197 apply unless the context 
requires otherwise. In addition, the following definitions apply: 
… 
(4) “Non Towered Airport” means an airport without an existing or approved control 

tower on June 5, 1995. 
 

332

12/13/2023 Item #12.



247-23-000470-TA  Page 15 of 23 

FINDING: Staff includes this definition for reference, to demonstrate the Airport meets the 
definition of a non towered airport. The applicant proposes the subject Text Amendment for the 
purpose of establishing a control tower in the AD Zone in the future. The Airport did not contain an 
existing or approved control tower on June 5, 1995, and therefore will continue to meet the 
definition of a non towered airport even if a control tower is established in the future.  
 

OAR 660-013-0303, Preparation and Coordination of Aviation Plans 
 
(2) A city or county with planning authority for one or more airports, or areas within 

safety zones or compatibility zones described in this division, shall adopt 
comprehensive plan and land use regulations for airports consistent with the 
requirements of this division and ORS 836.600 through 836.630. Local comprehensive 
plan and land use regulation requirements shall be coordinated with acknowledged 
transportation system plans for the city, county, and Metropolitan Planning 
Organization (MPO) required by OAR 660, division 12. Local comprehensive plan and 
land use regulation requirements shall be consistent with adopted elements of the 
state ASP and shall be coordinated with affected state and federal agencies, local 
governments, airport sponsors, and special districts. If a state ASP has not yet been 
adopted, the city or county shall coordinate the preparation of the local 
comprehensive plan and land use regulation requirements with ODA. Local 
comprehensive plan and land use regulation requirements shall encourage and 
support the continued operation and vitality of airports consistent with the 
requirements of ORS 836.600 through 836.630. 

 
FINDING: The submitted Burden of Proof provides the following statement.  
 

The proposal is consistent with this rule because it proposes amendments to the text of the 
County's land use regulations that apply to the Bend Airport. The proposed text 
amendments would have the effect of allowing the development of one (1) air traffic control 
tower at the Bend Municipal Airport. The siting of a tower consistent with these amendments 
would support the continued operation and vitality of the Bend Municipal Airport by 
ensuring air traffic to and from the Airport was safely controlled and directed. 

 
Staff concurs with this description and finds the proposed amendment to the DCC will encourage 
and support the continued operation of the Airport. 

 
OAR 660-013-0050, Implementation of Local Airport Planning 
 
A local government with planning responsibility for one or more airports or areas within 
safety zones or compatibility zones described in this division or subject to requirements 
identified in ORS 836.608 shall adopt land use regulations to carry out the requirements of 
this division, or applicable requirements of ORS 836.608, consistent with the applicable 
elements of the adopted state ASP and applicable statewide planning requirements. 
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FINDING: This administrative rule imposes a mandatory requirement on the County to adopt land 
use regulations consistent with the applicable elements of the adopted state Aviation System Plan 
(“ASP”) and applicable statewide planning requirements. The applicant proposes to amend the 
Airport Safety Combining Zone, which implements this administrative rule. Other applicable 
statewide planning requirements are addressed below, and staff finds this criterion will be met. 

 
OAR 660-013-0070, Local Government Safety Zones for Imaginary Surfaces 

 
(1) A local government shall adopt an Airport Safety Overlay Zone to promote aviation 

safety by prohibiting structures, trees, and other objects of natural growth from 
penetrating airport imaginary surfaces. 
(a) The overlay zone for public use airports shall be based on Exhibit 1 

incorporated herein by reference. 
(b) The overlay zone for airports described in ORS 836.608(2) shall be based on 

Exhibit 2 incorporated herein by reference. 
(c) The overlay zone for heliports shall be based on Exhibit 3 incorporated herein 

by reference. 
 
(2) For areas in the safety overlay zone, but outside the approach and transition 

surface, where the terrain is at higher elevations than the airport runway surface 
such that existing structures and planned development exceed the height 
requirements of this rule, a local government may authorize structures up to 35 feet 
in height. A local government may adopt other height exceptions or approve a height 
variance when supported by the airport sponsor, the Oregon Department of 
Aviation, and the FAA. 

 
FINDING: The County has adopted an Airport Safety Combining Zone, and staff therefore finds 
subsection(1), is met. Subsection (2), above, allows a jurisdiction to adopt height exceptions to the 
imaginary surfaces of the Airport Safety Overlay Zone when supported by the airport sponsor, the 
Oregon Department of Aviation, and the FAA. The applicant in this case is the airport sponsor, and 
their request for a Text Amendment therefore indicates support for the height exception. 
Comments submitted August 14, 2023 from Oregon Department of Aviation indicate general 
support for the proposal, and the application materials document ongoing coordination between 
the airport sponsor and the FAA regarding the proposed tower. 
 

OAR 660-013-0100, Airport Uses at Non-Towered Airports 
 

Local government shall adopt land use regulations for areas within the airport boundary 
of non-towered airports identified in ORS 836.610(1) that authorize the following uses and 
activities: 
(1) Customary and usual aviation-related activities including but not limited to 

takeoffs, landings, aircraft hangars, tiedowns, construction and maintenance of 
airport facilities, fixed-base operator facilities, a residence for an airport caretaker 
or security officer, and other activities incidental to the normal operation of an 
airport. Residential, commercial, industrial, manufacturing, and other uses, except 
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as provided in this rule, are not customary and usual aviation-related activities and 
may only be authorized pursuant to OAR 660-013-0110. 

 
FINDING: The applicant proposes to add an air traffic control tower as a use permitted outright in 
the AD Zone. Staff finds an air traffic control tower is an airport facility and is, therefore, a customary 
and aviation-related activity.  
 
 
DIVISION 12, TRANSPORTATION PLANNING 

 
OAR 660-012-0060 Plan and Land use Regulation Amendments  
 
(1) If an amendment to a functional plan, an acknowledged comprehensive plan, or a 

land use regulation (including a zoning map) would significantly affect an existing 
or planned transportation facility, then the local government must put in place 
measures as provided in section (2) of this rule, unless the amendment is allowed 
under section (3), (9) or (10) of this rule. A plan or land use regulation amendment 
significantly affects a transportation facility if it would: 
(a) Change the functional classification of an existing or planned transportation 

facility (exclusive of correction of map errors in an adopted plan);  
(b) Change standards implementing a functional classification system; or  
(c) Result in any of the effects listed in paragraphs (A) through (C) of this 

subsection based on projected conditions measured at the end of the 
planning period identified in the adopted TSP. As part of evaluating projected 
conditions, the amount of traffic projected to be generated within the area 
of the amendment may be reduced if the amendment includes an 
enforceable, ongoing requirement that would demonstrably limit traffic 
generation, including, but not limited to, transportation demand 
management. This reduction may diminish or completely eliminate the 
significant effect of the amendment.  
(A) Types or levels of travel or access that are inconsistent with the 

functional classification of an existing or planned transportation 
facility;  

(B) Degrade the performance of an existing or planned transportation 
facility such that it would not meet the performance standards 
identified in the TSP or comprehensive plan; or  

(C) Degrade the performance of an existing or planned transportation 
facility that is otherwise projected to not meet the performance 
standards identified in the TSP or comprehensive plan. 

 
FINDING: This above language is applicable to the proposal because it involves an amendment to 
a land use regulation, specifically the provisions of the AD Zone. The proposed amendment would 
allow an air traffic control tower as a use permitted outright in the zone, with a height of up to 115 
feet. While the Applicant is not proposing any land use development of the subject property at this 
time, the application materials indicate the intent is future construction of one air traffic control 
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tower at the Airport. Therefore, for the purpose of this criterion staff evaluates whether the 
applicant has demonstrated this future construction of an air traffic control tower will comply with 
the Transportation Planning Rule. 
 
In the application materials submitted on June 9, 2023, the applicant estimates the air traffic control 
tower will generate no more than 10 additional vehicle trips per day, and therefore did not require 
additional analysis for transportation impacts. The County Transportation Planner then requested 
additional information, particularly regarding impacts to County intersections near the subject 
property. The Applicant then submitted a Traffic Impact Analysis (TIA) dated September 6, 2023, 
prepared by Joe Bessman of Transight Consulting LLC, which provided the following analysis of 
impacts to surrounding roadways and intersections: 
 

The proposed comparative assessment of scenarios with and without the text amendment 
allowing an ATCT shows that there is very little change in the trip generation potential of the 
site. For purposes of a "reasonably likely” scenario, the assessment considered both volume 
scenarios with western and eastern access. 
… 
Based on the review presented herein, the proposed amendment to allow an Air Traffic 
Control Center within the adjacent Airport Development Zone would comply with the intent 
of the zoning, as it would allow implementation of the adopted Bend Municipal Airport 
Master Plan. This would only create minor impacts in area traffic volumes, as with this limited 
trip generation potential (5 additional weekday p.m. peak hour trips) this amendment would 
not: 

 Change the functional classification of existing or planned transportation facilities; 
 Change standards implementing a functional classification system, or 
 Result in types of travel or access that are inconsistent with the functional 

classification of an existing or planned transportation facility. 
 
The revised TIA was reviewed by the County Senior Transportation Planner, who agreed with the 
report’s conclusions. Staff finds that the proposed Text Amendment will be consistent with the 
identified function, capacity, and performance standards of the County’s transportation facilities in 
the area. The proposed air traffic control tower will not change the functional classification of any 
existing or planned transportation facility or change the standards implementing a functional 
classification system. Regarding the memo dated September 6, 2023, the County Transportation 
Planner provided the following comments in an email dated September 18, 2023: 
 

I have reviewed Mr. Bessman’s September 6, 2023, Traffic Impact Analysis related to County 
file no. 247-23-000370-TA and I agree with the assumptions, methodology, and conclusions 
contained therein.  As Mr. Bessman utilizes the 2040 planning horizon year (reflective of the 
most recent data included in the County’s forthcoming Transportation System Plan update) 
this analysis appears to comply with relevant criteria. Mr. Bessman utilizes the acceptable 
road segment standard of 13,900 Average Daily Trips (ADT) which is incorporated into the 
County’s most recent 2020-2040 Transportation System Plan. The literature review and 
engineering studies referenced in relation to staffing numbers and associated peak hour 
trips (5 employees and 5 total p.m. peak hour trips) are adequate. Staff agrees with Mr. 
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Bessman’s summary of Transportation Planning Rule (TPR) Compliance and finds that 
relevant TPR provisions appear to be satisfied through the submittal of this additional 
information. 
 

Based on the County Senior Transportation Planner’s comments and the traffic memo prepared by 
Transight Consulting LLC, staff finds compliance with the Transportation Planning Rule has been 
effectively demonstrated. 
 
 
DIVISION 15, STATEWIDE PLANNING GOALS AND GUIDELINES 
 

OAR 660-015, Division 15, Statewide Planning Goals and Guidelines 
 

FINDING: The Statewide Planning Goals and the Applicant’s findings are quoted below: 
 

Goal 1: Citizen Involvement. To develop a citizen involvement program thot ensures 
the opportunity for citizens to be involved in all phases of the planning process. 
 
FINDING: The proposed amendments will be consistent with Goal 1 because the County is 
relying on its citizen involvement program and land use procedures ordinance to conduct 
public review of these amendments. The procedures require a public hearing before a 
County hearings officer and subsequent review by the Board of County Commissioners 
before adoption. The applicant has proposed these findings for the County to rely and/or 
build upon to explain their final decisions on these amendments to the public. 
 
Goal 2: Land Use Planning. PART 1 - PLANNING: To establish a land use planning 
process and policy framework as a basis for all decisions and actions related to use of 
land and to assure on adequate factual base for such decisions and actions. 
 
FINDING: The proposed amendments will meet this goal because the applicant has 
developed an adequate factual base upon which the County may base its decision. The 
applicant has provided documentation with these findings that demonstrate the necessity 
for the air traffic control tower, including a decision by the FAA to include the Bend Municipal 
Airport in the Federal Contract Tower Program. The applicant has provided the potential 
locations for the air traffic control tower that were included in the 2021 Bend Airport Master 
Plan, also approved by the FAA and in the 2020 Tower Siting Report. 
 
Goal 3: Agricultural Lands. To preserve and maintain agricultural lands. 
 
FINDING: This goal is applicable because the areas surrounding the Bend Municipal Airport 
includes areas designated for Agriculture on the County's Comprehensive Plan and zoned 
EFUTRB, Exclusive Farm Use-Tumalo/Redmond/Bend subzone. The proposed text 
amendments would allow the City to establish an air traffic control tower at the Bend 
Municipal Airport. The tower itself does not have any operating characteristics that will either 
force a significant change or significantly increase the cost of accepted farming practices 
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occurring on EFU lands around the airport. The operation of the tower will not generate 
levels of noise or vibrations that would results in changes to farm practices and will not 
generate levels of traffic to and from the airport that would interfere with movement of farm 
equipment. The operation of the tower will involve a beacon that will rotate white and green 
to inform pilots of its location. Finally, the operation of the air traffic control tower will not 
require the use of irrigation water and in amounts that would impact irrigating pasture 
grasses on properties zoned EFU. 
 
Goal 4: Forest Lands. To conserve forest lands by maintaining the forest land base and 
to protect the state’s forest economy by making possible economically efficient forest 
practices that assure the continuous growing and harvesting of forest tree species as 
the leading use on forest land consistent with sound management of soil, air, water, 
and fish and wildlife resources and to provide for recreational opportunities and 
agriculture. 
 
FINDING: Goal 4 is not applicable to review of the proposed text amendments because none 
of the surrounding properties are designated Forest Lands under the County's 
Comprehensive Plan. 
 
Goal 5: To protect natural resources and conserve scenic and historic areas and open 
spaces. 
 
FINDING: Goal 5 is not applicable to review of the proposed text amendments because they 
do not include any changes to the County's Goal 5 inventories in its Comprehensive Plan, 
and do not also propose a use that would impact a Goal 5 resource. 
 

STAFF NOTE: The County’s Goal 5 protections are partially implemented through DCC Chapter 18.84, 
the Landscape Management Combining Zone. This overlay zone protects scenic resources through 
design limitations and additional protections for designated roadways, rivers, and streams. The 
subject property is not located within the Landscape Management Combining Zone and is not 
subject to these provisions. 

 
Goal 6: Air, Water and Land Resources. To maintain and improve the quality of the air, 
water and land resources of the state. 
 
FINDING: The proposal is consistent with Goal 6 because the operation of the air traffic 
control tower will help improve air quality around the airport. The establishment of the air 
traffic control tower and staff for its operation will help manage aircraft operations, aircraft 
landing and taking off, so that fewer aircraft are circling around the airport waiting to land. 
 
Goal 7: Natural Hazards. To protect people and property from natural hazards. 
 
FINDING: Goal 7 is not applicable to review of the proposed text amendments because there 
are no natural hazards mapped adjacent to the Bend Airport. 
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Goal 8: To satisfy the recreational needs of the citizens of the state and visitors and, 
where appropriate, to provide for the siting of necessary recreational facilities 
including destination resorts. 
 
FINDING: The applicant finds that elements of Goal 8 are applicable to review of the 
proposed text amendments and other elements of Goal 8 are not. This finding begins by 
addressing the applicability of Goal 8 to the potential increase in recreational aviation activity 
that may result from having an ATCT at the Bend Municipal Airport. The purpose of the ATCT 
is to support a crew of air traffic controllers who would direct takeoffs and landings at the 
Bend Airport. The improved management of air traffic at the airport may provide for more 
reliable and safer aircraft operations, including those for tourists and visitors recreating in 
Central Oregon. The applicant finds that this element of the proposal would satisfy Goal 8 by 
providing for safter air traffic for citizens of the state recreating in Deschutes County. 
 
The applicant finds that the elements of Goal 8 regarding destination resort siting and siting 
of necessary recreational facilities are not applicable to review of the proposed text 
amendments because they do not impact any Goal 8 destination resorts have been 
established in Deschutes County and do not propose any changes to the land use regulations 
under DCC Chapter 18.113. ln addition, Goal 8 is not applicable because the proposed text 
amendment does not propose and will not impact recreational facilities in Deschutes County. 
The proposed text amendments will not influence existing or planned public parks or trails. 
 
Goal 9: Economic Development. To provide adequate opportunities throughout the 
state for a variety of economic activities vital to the health, welfare, and prosperity of 
Oregon's citizens. 
 
FINDING: The applicant finds that this goal is applicable because one of the outcomes of 
establishing an air traffic control tower at the Bend Municipal Airport will be safer aircraft 
operations, including those related to business traffic and related to airport-based 
businesses at the airport. The establishment of the air traffic control tower will support 
aviation-related economic development by improving safety and operations (takeoffs, 
landings) efficiency at the airport. 
 
Goal 10: Housing. To provide for the housing needs of citizens of the state. 
 
FINDING: Goal 10 is not applicable to review of the proposed text amendments because the 
amendments do not propose changes to the Deschutes County Zoning Ordinance that would 
provide needed housing. 
 
Goal 11: Public Facilities and Services 
 
FINDING: Goal 11 is not applicable to review of the proposed text amendments because 
they do not propose any changes to the County Toning Ordinance that would affect the 
provision of water, wastewater collection, or transportation facilities in Deschutes County. 
The amendments focus on changes that would allow the siting of one (1) air traffic control 
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tower at the Bend Municipal Airport. There are no amendments proposed that would involve 
any public facilities being extended to serve rural development. These proposed text 
amendments would also not have the effect of changing the existing water, wastewater, and 
transportation facilities that serve the Bend Municipal Airport. 
 
Goal 12: Transportation. To provide and encourage a safe, convenient and economic 
transportation system. 
 
FINDING: The proposed amendments are consistent with Goal i.2 because they will allow 
development of an air traffic control tower at the Bend Municipal Airport. The establishment 
of an air traffic control tower through these amendments will be consistent with Goal 12 by 
ensuring safer airport flight operations that are directed through the airport staff stationed 
at the air traffic control tower. 
 
Goal 13: Energy Conservation. To conserve energy. 
 
FINDING: Goal 13 is not applicable to these proposed text amendments because they do 
not include any changes that would affect energy conservation. These amendments do not 
propose any renewable energy facilities at the Bend Airport. 
 
Goal 14: Urbanization. To provide for an orderly and efficient transition from rural to 
urban land use, to accommodate urban population and urban employment inside 
urban growth boundaries, to ensure efficient use of land, and to provide for livable 
communities. 
 
FINDING: Goal 14 is not applicable to review of the proposed text amendments because 
they do not affect an adopted urban growth boundary. Goal 14 is also not applicable because 
the proposed text amendments would not have the effect of allowing urban land uses on 
rural land. 
 
Goal 15: Willamette River Greenway; Goal 16: Estuarine Resources; Goal 17: Coastal 
Shorelands; Goal 18: Beaches and Dunes, and Goal 19: Ocean Resources. 
 
FINDING: These goals are not applicable to review of the proposed text amendments 
because the Bend Airport is not adjacent to the Willamette River and not adjacent to the 
coast or the Pacific Ocean. 

 
Staff generally accepts the Applicant’s responses and finds compliance with the applicable 
Statewide Planning Goals has been effectively demonstrated.  
 
 
IV. CONCLUSION & RECOMMENDATION 
 

Staff requests the Hearings Officer determine if the Applicant has met the burden of proof 
necessary to justify the proposed Text Amendment through effectively demonstrating 
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compliance with the applicable criteria of DCC Title 18 (the Deschutes County Zoning 
Ordinance), the Deschutes County Comprehensive Plan, and applicable sections of OAR and 
ORS.  

 
DESCHUTES COUNTY PLANNING DIVISION 

 
Written by: Audrey Stuart, Associate Planner 
 
 
 
 
 
 
 
Reviewed by: Will Groves, Planning Manager 
 
 
Attachments: 1) Proposed Text Amendments 
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Chapter 18.76, Airport Development Zone 

 

18.76.015 Definitions 

The following definitions apply only to Chapter 18.76.  

“Customary and usual aviation-related activities” include, but are not limited to, takeoffs, landings, 
aircraft hangars, tiedowns, construction and maintenance of airport facilities, fixed-base operator 
facilities, a residence for an airport caretaker or security officer, and other activities incidental to the 
normal operation of an airport. Residential, commercial, industrial, manufacturing; and other uses, 
except as provided in this rule, are not customary and usual aviation-related activities and may only be 
authorized pursuant to OAR 660-013-0110.  

“Fixed-base operator or FBO” means a commercial business granted the right by the airport sponsor to 
operate on an airport and provide aeronautical services such as fueling, hangaring, tie-down and 
parking, aircraft rental, aircraft maintenance, flight instruction, etc.  

“Hangar” means an airport structure intended for the following uses:  

1. Storage of active aircraft.  

2. Shelter for maintenance, repair, or refurbishment of aircraft, but not the indefinite storage of 
nonoperational aircraft.  

3. Construction of amateur-built or kit-built aircraft  

4. Storage of aircraft handling equipment, e.g., tow bar, glider tow equipment, workbenches, and 
tools and materials used to service, maintain, repair or outfit aircraft: items related to ancillary 
or incidental uses that do not affect the hangars' primary use.  

5. Storage of materials related to an aeronautical activity, e.g., balloon and skydiving equipment, 
office equipment, teaching tools, and materials related to ancillary or incidental uses that do not 
affect the hangars’ primary use; storage of non-aeronautical items that do not interfere with the 
primary aeronautical purpose of the hangar (for example, televisions, furniture).  

6. A vehicle parked at the hangar while the aircraft usually stored in that hangar is flying, subject to 
local airport rules and regulations.  

7. A hangar may include restrooms, pilot lounge, offices, briefing rooms, and crew quarters. 

"Air Traffic Control Tower" means a terminal facility which, through the use of air/ground 
communications, visual signaling, and other devices, provides air traffic control services to airborne 
aircraft operating in the vicinity of an airport and to aircraft operating on the airport movement area.  

 

18.76.030 Uses Permitted Outright 

The following uses and their accessory uses are permitted outright in all of the Airport Districts:  

342

12/13/2023 Item #12.



Exhibit 1: Proposed Text Amendments 

A. Class I and II road or street project subject to approval as part of a land partition, subdivision or 
subject to the standards and criteria established by DCC 18.116.230.  

B. Class III road or street project.  

C. Operation, maintenance, and piping of existing irrigation systems operated by an Irrigation 
District except as provided in DCC 18.120.050.  

D. Farm use as defined in DCC Title 18. 

E. Customary and usual aviation-related activities. 

F. Hangars are subject to the standards and criteria established by DCC 18.76.105. 

G. An air traffic control tower, no higher than 115 feet in height. 

 

18.76.050 Use Limitations 

The following limitations and standards shall apply to all permitted uses in the Airport Districts:  

A. The height of any plant growth or structure or part of a structure such as chimneys, towers, 
antennas, power lines, etc., shall not exceed 35 feet.  

1. DCC 18.76.050(A) does not apply to the siting of an air traffic control tower. An air traffic 
control tower up to 115 feet shall not require a height exception or variance.  

B. In approach zones beyond the clear zone areas, no meeting place designed to accommodate 
more than 25 persons for public or private purposes shall be permitted.  

C. All parking demand created by any use permitted by DCC 18.76 shall be accommodated on the 
subject premises entirely off-street.  

D. No use permitted by DCC 18.76 shall require the backing of traffic onto a public or private street 
or road right of way.  

E. No power lines shall be located in clear zones.  

F. No use shall be allowed which is likely to attract a large quantity of birds, particularly birds 
which normally fly at high altitudes.  
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Chapter 18.80, Airport Safety Combining Zone 

 

18.80.022 Definitions 

A. Air Traffic Control Tower. A terminal facility which, through the use of air/ground 
communications, visual signaling, and other devices, provides air traffic control services to 
airborne aircraft operating in the vicinity of an airport and to aircraft operating on the airport 
movement area. 

B. Aircraft. Helicopters and airplanes, but not hot air balloons or ultralights. (Balloons are governed 
by FAR Part 30, and ultralights by FAR Part 103. Ultralights are basically unregulated by the FAA.) 

C. Airport. The strip of land used for taking off and landing aircraft, together with all adjacent land 
used in connection with the aircraft landing or taking off from the strip of land, including but not 
limited to land used for existing airport uses. 

D. Airport Direct Impact Area. The area located within 5,000 feet of an airport runway, excluding 
lands within the runway protection zone and approach surface. (Redmond, Bend, and Sunriver) 

E. Airport Elevation. The highest point of an airport's usable runway, measured in feet above mean 
sea level. 

F. Airport Imaginary Surfaces (and zones). Imaginary areas in space and on the ground that are 
established in relation to the airport and its runways.  
 
For the Redmond, Bend, Sunriver and Sisters airports, the imaginary surfaces are defined by the 
primary surface, runway protection zone, approach surface, horizontal surface, conical surface 
and transitional surface.  
 
For the Cline Falls and Juniper airports, the imaginary areas are only defined by the primary 
surface and approach surface. 

G. Airport Noise Criterion. The State criterion for airport noise is an Average Day-Night Sound Level 
(DNL) of 55 decibels (dBA). The Airport Noise Criterion is not designed to be a standard for 
imposing liability or any other legal obligation except as specifically designated pursuant to OAR 
340, Division 35. 

H. Airport Noise Impact Boundary. Areas located within 1,500 feet of an airport runway or within 
established noise contour boundaries exceeding 55 DNL. 

I. Airport Safety Combining Zone (AS Zone). A Deschutes County zone intended to place additional 
land use conditions on land impacted by the airport while retaining the existing underlying zone. 
The airport imaginary surfaces, impact areas, boundaries and their use limitations comprise the 
AS Zone. The AS Zone may apply to either public-use or private-use airports. 

J. Airport Secondary Impact Area. The area located between 5,000 and 10,000 feet from an airport 
runway. (Redmond, Bend, and Sunriver) 
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K. Airport Sponsor. The owner, manager, or other person or entity designated to represent the 
interests of an airport. 

L. Airport Uses. Those uses described in OAR 660-013-0100 and 660-013-0110. 

M. Approach Surface. A surface longitudinally centered on the extended runway centerline and 
extending outward and upward from each end of the primary surface.  
 
For Redmond, Bend, Sunriver, and Sisters airports: 

1. The inner edge of the approach surface is the same width as the primary surface and it 
expands uniformly to a width of: 

a. 1,250 feet for a utility runway having a visual approach; 

b. 1,500 feet for other than a utility runway having a visual approach; 

c. 2,000 feet for a utility runway having a non-precision instrument approach; 

d. 3,500 feet for a non-precision instrument runway, other than utility, having 
visibility minimums greater than three-fourths statute mile; 

e. 4,000 feet for a non-precision instrument runway, other than utility, having 
visibility minimums at or below three-fourths statute mile; and 

f. 16,000 feet for precision instrument runways. 

2. The approach surface extends for a horizontal distance of 

a. 5,000 feet at a slope of 20 feet outward for each foot upward for all utility 
runways; 

b. 10,000 feet at a slope of 34 feet outward for each foot upward for all non-
precision instrument runways, other than utility; and 

c. 10,000 feet at a slope of 50 feet outward for each one foot upward, with an 
additional 40,000 feet at slope of 40 feet outward for each one foot upward, for 
precision instrument runways. 

3. The outer width of an approach surface will be that width prescribed in DCC 
18.80.022(L)(M)(3) for the most precise approach existing or planned for that runway 
end.  
 
For the Cline Falls and Juniper airports: 

4. The inner edge of the approach surface is the same width as the primary surface and it 
expands uniformly to a width of 450 feet for that end of a private use airport with only 
visual approaches. The approach surface extends for a horizontal distance of 2,500 feet 
at a slope of 20 feet outward for each one foot upward. 
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N. Average Day-Night Sound Level (DNL). Average day-night sound level is the FAA standard 
measure for determining the cumulative exposure of individuals to noise. DNL is the equivalent 
of noise levels produced by aircraft operations during a 24-hour period, with a ten-decibel 
penalty applied to the level measured during nighttime hours (10:00 p.m. to 7:00 am). 

O. Conical Surface. An element of the airport imaginary surfaces that extends outward and upward 
from the periphery of the horizontal surface at a slope of 20:1 for a horizontal distance of 4,000 
feet and to a vertical height of 350 feet above the airport elevation. 

P. Department of Aviation. The Oregon Department of Aviation, formerly the Aeronautics Division 
of the Oregon Department of Transportation. 

Q. FAA. Federal Aviation Administration. 

R. FAA's Technical Representative. As used in DCC 18.80, the federal agency providing the FAA with 
expertise on wildlife and bird strike hazards as they relate to airports. This may include, but is 
not limited to, the USDA-APHIS-Wildlife Services. 

S. FAR. Regulation issued by the FAA. 

T. FAR Part 77. Regulation, Part 77, “Objects Affecting Navigable Airspace,” establishes standards 
for determining obstructions to navigable airspace. 

U. Height. The highest point of a structure or tree, plant or other object of natural growth, 
measured from mean sea level. 

V. Horizontal Surface. A horizontal plane 150 feet above the established airport elevation, the 
perimeter of which is constructed by swinging arcs of specified radii from the center of each end 
of the primary surface of each runway of each airport and connecting the adjacent arcs by lines 
tangent to those arcs. The radius of each arc is: 

1. 5,000 feet for all runways designated as utility. 

2. 10,000 feet for all other runways. 

3. The radius of the arc specified for each end of a runway will have the same arithmetical 
value. That value will be the highest determined for either end of the runway. When a 
5,000-foot arc is encompassed by tangents connecting two adjacent 10,000-foot arcs, 
the 5,000-foot arc shall be disregarded on the construction of the perimeter of the 
horizontal surface. 

W. Non-precision Instrument Runway. A runway having an existing instrument approach procedure 
utilizing air navigation facilities with only horizontal guidance, or area type navigation 
equipment, for which a straight-in non-precision instrument approach has been approved, or 
planned, and for which no precision approach facilities are planned or indicated on an FAA-
approved airport layout plan or other FAA planning document. 

X. Non-Towered Airport. An airport without an existing or approved control tower on June 5, 1995. 

Y. Obstruction. Any structure or tree, plant or other object of natural growth that penetrates an 
imaginary surface. 
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Z. Other than Utility Runway. A runway that is constructed for and intended to be used by turbine-
driven aircraft or by propeller-driven aircraft exceeding 12,500 pounds gross weight. 

AA. Precision Instrument Runway. A runway having an existing instrument approach procedure 
utilizing air navigation facilities that provide both horizontal and vertical guidance, such as an 
Instrument Landing System (ILS) or Precision Approach Radar (PAR). It also means a runway for 
which a precision approach system is planned and is so indicated by an FAA-approved airport 
layout plan or other FAA planning document. 

BB. Primary Surface. A surface longitudinally centered on a runway.  
 
For the Redmond, Bend, Sunriver, and Sisters airports, when a runway has a specially prepared 
hard surface, the primary surface extends 200 feet beyond each end of that runway. When a 
runway has no specially prepared hard surface, or planned hard surface, the primary surface 
ends at each end of that runway. The elevation of any point on the primary surface is the same 
as the elevation of the nearest point on the runway centerline. The width of the primary surface 
is: 

1. 250 feet for utility runways with only visual approaches, 

2. 500 feet for utility runways having non-precision instrument approaches, 

3. 500 feet for other than utility runways having non-precision instrument approaches with 
visibility minimums greater than three-fourths statute mile, and 

4. 1,000 feet for non-precision instrument runways with visibility minimums at or below 
three-fourths statute mile, and for precision instrument runways. 

For the Cline Falls and Juniper airports, the primary surface ends at each end of a runway. The elevation 
of any point on the primary surface is the same as the elevation of the nearest point on the runway 
centerline. The width of the primary surface is 200 feet. 

CC. Public Assembly Facility. A permanent or temporary structure or facility, place or activity where 
concentrations of people gather in reasonably close quarters for purposes such as deliberation, 
education, worship, shopping, employment, entertainment, recreation, sporting events, or 
similar activities. Public assembly facilities include, but are not limited to, schools, religious 
institutions or assemblies, conference or convention facilities, employment and shopping 
centers, arenas, athletic fields, stadiums, clubhouses, museums, and similar facilities and places, 
but do not include parks, golf courses or similar facilities unless used in a manner where people 
are concentrated in reasonably close quarters. Public assembly facilities also do not include air 
shows, structures or uses approved by the FAA in an adopted airport master plan, or places 
where people congregate for short periods of time such as parking lots or bus stops. 

DD. Runway. A defined area on an airport prepared for landing and takeoff of aircraft along its 
length. 

EE. Runway Protection Zone (RPZ). An area off the runway end used to enhance the protection of 
people and property on the ground. The RPZ is trapezoidal in shape and centered about the 
extended runway centerline. The inner width of the RPZ is the same as the width of the primary 
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surface. The outer width of the RPZ is a function of the type of aircraft and specified approach 
visibility minimum associated with the runway end. The RPZ extends from each end of the 
primary surface for a horizontal distance of: 

1. 1,000 feet for utility runways. 

2. 1,700 feet for other than utility runways having non-precision instrument approaches. 

3. 2,500 feet for precision instrument runways.  
 
[NOTE: the outer width of the RPZ is specified by airport type in OAR 660, Division 13, 
Exhibit 4] 

FF. Significant. As it relates to bird strike hazards, "significant" means a level of increased flight 
activity by birds across an approach surface or runway that is more than incidental or 
occasional, considering the existing ambient level of flight activity by birds in the vicinity. 

GG. Structure. Any constructed or erected object, which requires a location on the ground or is 
attached to something located on the ground. Structures include but are not limited to 
buildings, decks, fences, signs, towers, cranes, flagpoles, antennas, smokestacks, earth 
formations and overhead transmission lines. Structures do not include paved areas. 

HH. Transitional Surface. Those surfaces that extend upward and outward at 90 degree angles to the 
runway centerline and the runway centerline extended at a slope of seven feet horizontally for 
each foot vertically from the sides of the primary and approach surfaces to the point of 
intersection with the horizontal and conical surfaces. Transitional surfaces for those portions of 
the precision approach surfaces which project through and beyond the limits of the conical 
surface, extend a distance of 5,000 feet measured horizontally from the edge of the approach 
surface and at a 90-degree angle to the extended runway centerline. 

II. Utility Runway. A runway that is constructed for and intended to be used by propeller driven 
aircraft of 12,500 maximum gross weight and less. 

JJ. Visual Runway. A runway intended solely for the operation of aircraft using visual approach 
procedures, where no straight-in instrument approach procedures or instrument designations 
have been approved or planned, or are indicated on an FAA-approved airport layout plan or any 
other FAA planning document. 

KK. Water Impoundment. Includes wastewater treatment settling ponds, surface mining ponds, 
detention and retention ponds, artificial lakes and ponds, and similar water features. A new 
water impoundment includes an expansion of an existing water impoundment except where 
such expansion was previously authorized by land use action approved prior to the effective 
date of this ordinance. 

 

18.80.028 Height Limitations 
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All uses permitted by the underlying zone shall comply with the height limitations in DCC 18.80.028. 
When height limitations of the underlying zone are more restrictive than those of this overlay zone, the 
underlying zone height limitations shall control. [ORS 836.619; OAR 660-013-0070]  

A. Except as provided in DCC 18.80.028(B-D), no structure or tree, plant or other object of natural 
growth shall penetrate an airport imaginary surface. [ORS 836.619; OAR 660-013-0070(1)]  

B. For areas within airport imaginary surfaces but outside the approach and transition surfaces, 
where the terrain is at higher elevations than the airport runway surfaces such that existing 
structures and permitted development penetrate or would penetrate the airport imaginary 
surfaces, a local government may authorize structures up to 35 feet in height.  

C. Other height exceptions or variances may be permitted when supported in writing by the airport 
sponsor, the Department of Aviation and the FAA. Applications for height variances shall follow 
the procedures for other variances and shall be subject to such conditions and terms as 
recommended by the Department of Aviation and the FAA (for Redmond, Bend and Sunriver.)  

D. An air traffic control tower may be up to 115 feet in height. 

 

18.80.044 Land Use Compatibility 

Applications for land use or building permits for properties within the boundaries of this overlay zone 
shall comply with the requirements of DCC 18.80 as provided herein. When compatibility issues arise, 
the Planning Director or Hearings Body is required to take actions that eliminate or minimize the 
incompatibility by choosing the most compatible location or design for the boundary or use. Where 
compatibility issues persist, despite actions or conditions intended to eliminate or minimize the 
incompatibility, the Planning Director or Hearings Body may disallow the use or expansion, except 
where the action results in loss of current operational levels and/or the ability of the airport to grow to 
meet future community needs. Reasonable conditions to protect the public safety may be imposed by 
the Planning Director or Hearings Body. [ORS 836.619; ORS 836.623(1); OAR 660-013-0080] An air traffic 
control tower, as defined in DCC 18.80.022, is not subject to this section. 

 … 

 

18.80 Declaration Of Anticipated Noise 

As a condition of the grant of development approval pursuant to DCC 18.80, the undersigned, 
hereinafter referred to as Grantor hereby covenants and agrees that it shall not, by reason of their 
ownership or occupation of the following described real property, protest or bring suit or action against 
the _________________ [Name of Airport] or Deschutes County, for aviation-related noise, including 
property damage or personal injury from said noise connected when such activities conform to:  

1. Airport activities lawfully conducted in connection with a pre-existing airport, as that term is defined 
in DCC 18.80.022(B)(C), at the described airport; or 2. Airport activities that might be lawfully conducted 
in the future at the described airport under County or State permits or exemptions.  
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The real property of Grantor subject to this covenant and agreement is situated in Deschutes County, 
State of Oregon, and described as set forth in that certain [Statutory Warranty Deed] dated [date], as 
record in [the Official Records of Deschutes County as instrument number 20xx-xxxxx] OR [Volume xx, 
Page xx of the Deschutes County Board of Records];.  

Grantor acknowledge that by virtue of such grant he/they have no remaining rights to complain or 
protest about the protected activities described above.  

This Declaration of Anticipated Noise runs with the land and is binding upon the heirs, successors and 
assigns of the undersigned’s interest in the described real property or any persons acquiring through he 
undersigned an interest in the described real property.  

Deschutes County requires the execution of this covenant and agreement by the Grantor as a pre-
requisite to Deschutes County approving a partition, subdivision, or issuing a building permit for 
Grantor’s development on the above described real property, which real property is located within the 
noise impact boundary of the ______________ [Name of Airport]. This Declaration is executed for the 
protection and benefit of the ______________ [Name of Airport] and Deschutes County’s interest in 
said airport and to prevent development in adjacent lands to said airport which will interfere with the 
continued operation existent and development of said airport.  

Dates this ____ day of ____, 20____________  
Grantor [Name]  

[insert notarial certificate] 
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AGENDA REQUEST & STAFF REPORT 

 

MEETING DATE:  December 13, 2023 

SUBJECT: Long Range Planning - Work Plan Update 

 

BACKGROUND AND POLICY IMPLICATIONS: 

The adopted Community Development Department (CDD) FY 2023-24 Work Plan contains 

several discretionary long range planning projects varying in complexity. This agenda item 

will summarize upcoming work plan projects and ask for any comments and revisions from 

the Board of County Commissioners (Board). The purpose is to ensure that the Planning 

Division, which has emerging capacity following completion (or near completion) of prior 

projects, implements the Board’s priorities within available resources. 

 

BUDGET IMPACTS:  

None 

 

ATTENDANCE:  

Will Groves, Planning Manager 

Peter Gutowsky, CDD Director 
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COMMUNITY DEVELOPMENT 
 

 

 

 

MEMORANDUM 

 

 

TO:  Deschutes County Board of Commissioners 

 

FROM:  Will Groves, Planning Manager 

  Peter Gutowsky, AICP, Director 

 

DATE:  December 4, 2023 

 

SUBJECT: Planning Division Work Plan Update / Long Range Planning / FY 2023-2024  

 

I. WORK PLAN DIRECTION 

 

The adopted Community Development Department (CDD) FY 2023-24 Work Plan contains several 

discretionary long range planning projects varying in complexity.1 This memorandum summarizes 

upcoming work plan projects and asks for any comments and revisions from the Board of County 

Commissioners (Board). The purpose is to ensure that the Planning Division, which has emerging capacity 

following completion (or near completion) of prior projects, implements the Board’s priorities within 

available resources.2 

 

Tables 1-3, starting on page 2, list projects that are completed, ongoing, and yet to be initiated. Staff 

requests the Board assign priority to Work Plan projects for the remainder of the fiscal year. Three are 

listed below for consideration: 

 

 Initiate clear and objective standards for housing (HB 3197). 

 Scope Newberry Country Plan or Terrebonne Community Plan for initiation in FY 2024-25. 

 Initiate legislative amendments.  

 

II. BACKGROUND 

 

Each spring, CDD prepares an annual work plan describing proposed projects for the coming fiscal year. 

A review of the draft work plan enables the Planning Commission, County Administration, CDD’s 

customers, partner agencies, and the Board the opportunity to provide input, including additions, 

modifications, and possible re-prioritization. The work plan describes the most important projects in each 

CDD division based on: 

                                                      
1 https://www.deschutes.org/sites/default/files/fileattachments/community_development/page/18781/2023-

24_work_plan_annual_report.pdf. Pages 35-38. 

2 The Tumalo Community Plan Update and Transportation System Plan Update will be completed in January or February 2024. The 
Comprehensive Plan Update is anticipated to be completed in March or April 2024. 
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1. Board annual goals and policies; 

2. Carry-over projects from current or prior years; 

3. Changes in state law; 

4. Grants/funding sources; and 

5. Public comments. 

 

It also serves as the context within which new projects that arise during the fiscal year are prioritized and 

undertaken. The Planning Division Work Plan consistently generates public interest.  

 

III. COMPLETED LONG RANGE PLANNING PROJECTS 

 

Table 1 lists completed long range planning projects identified in the FY 2023-24 work plan. 

 

Table 1 – Completed Long Range Planning Projects 

Project Summary Status 

Conventional 

Housing 

Combining 

Zone 

Amendment  

Staff-initiated amendment clarifying that the siting of 

prefabricated structures in residential zones are treated 

similarly with traditional single-family homes or other 

common dwelling types. 

Completed. The Board adopted an 

ordinance repealing the 

Conventional Housing Combining 

Zone on August 23. 

Destination 

Resort Text 

Amendment 

Applicant-initiated amendment to add language from 

Oregon Revised Statute (ORS) 197.455(1)(a), limiting 

residential uses to those necessary for the staff and 

management of the resort at any new Destination Resort 

allowed within 24 air miles of an urban growth boundary 

population of at least 100,000. 

Completed. The Board declined to 

consider the amendment on August 

9. 

Historic 

Landmarks 

Commission 

Amendment 

Staff-initiated amendment suspending the Historic 

Landmarks Commission and for review authority to be 

vested with the Planning Division. 

Completed. The Board adopted an 

ordinance on November 29. 

Applications for the HLC have been 

received and a selection process is 

forthcoming. 

Nonresource 

Land 

Amendments 

Applicant-initiated Plan Amendment and Zone Change 

applications to change Exclusive Farm Use (EFU) zoning.  

Completed. The Board approved two 

applications, adopting ordinances on 

August 30 and September 13.  

Petition for 

Incorporation 

(City of 

Mountain 

View) 

Petitioner-initiated to establish a city near Millican. 

Completed. The Board adopted an 

order declining the petition on 

September 28. 

Rural 

Accessory 

Dwelling Unit 

Amendment 

Staff-initiated amendment. Senate Bill 391 and SB 644 

adopted into law in 2021 and 2023 authorize a county to 

allow an owner of a lot or parcel within a rural residential 

zone to construct one Accessory Dwelling Unit subject to 

certain restrictions and limitations. 

Completed. The Board adopted an 

ordinance on November 1.  

Short Term 

Rentals 

Staff produced a summary of opportunities and 

challenges associated with residential short-term rentals. 

Completed. Staff presented a white 

paper to the Board on September 18. 
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Project Summary Status 

Wildfire 

Hazard Zone 

Amendment 

Staff-initiated amendment clarifying Title 15, Buildings & 

Construction, Section 15.04.085 prohibits wooden-shake 

roofing for newly constructed rural residences and 

residential accessory structures. 

Completed. The Board adopted an 

ordinance on September 13. 

Wildlife 

Inventory 

Update 

Staff-initiated amendment adding a new mule deer 

winter range inventory from the Oregon Department of 

Fish and Wildfire to the County’s Goal 5 protected 

resources. 

Completed. The Board declined to 

consider the amendments on June 

26. 

Conventional 

Housing 

Combining 

Zone Repeal 

Staff-initiated amendment to comply with Oregon House 

Bill 4064 which limited jurisdictions’ ability to prohibit 

manufactured prefabricated homes in residential zones. 

Completed. The Board adopted an 

ordinance on August 23. 

 

IV. ONGOING LONG RANGE PLANNING PROJECTS 

 

Staff is currently processing or coordinating several long range land use projects. 

 

Table 2 – Ongoing Planning Projects 

Project Summary Comments 

City of Bend 

Coordination 

Coordinate with City of Bend on growth management 

issues. 

Ongoing. A Hearings Officer hearing 

was held on October 2 to consider an 

applicant-initiated amendment to 

modify County Code to allow for an air 

traffic control tower at the Bend 

Airport. Decision pending. The Board 

declined to hold a second hearing on 

November 29. First an second reading 

are forthcoming. 

A Hearings Officer hearing for HB 3318 

was held on October 11 to consider an 

applicant-initiated amendment to 

expand Bend’s urban growth 

boundary for the Stevens Road Tract 

consisting of 261 acres. Second 

Reading completed November 29. 

City of La Pine 

Coordination 

Participate with Property Management and the City of 

La Pine to update and amend the County owned 

Newberry Neighborhood comprehensive plan 

designations, master plan and implementing 

regulation. Coordinate with City of La Pine’s 

comprehensive planning efforts. 

Ongoing. Staff is coordinating with the 

Property Manager. 

City of 

Redmond 

Coordination 

Coordinate with City of Redmond on growth 

management issues. 

Ongoing. A Hearings Officer has 

recommended approval of the 

Redmond Airport Master Plan and 

Airport Safety Combining Zone. Board 

hearing dates to be scheduled shortly. 
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Project Summary Comments 

Comprehensive 

Plan Update 

(2040) 

Staff-initiated amendment to its Comprehensive Plan. 

This update provides overarching policy guidance on 

land use and planning related issues for the years 

2020-2040. A draft has been released for public review. 

Ongoing. The Planning Commission 

held two public hearings on October 

26 and November 9. A third hearing is 

scheduled for December 14. 

Deliberations and recommendations 

to the Board are anticipated in 

February 2024. 

Coordination 

Projects 

o Destination Resort Overnight Lodging Unit Annual 

Reporting  

o Marijuana Annual Reporting / Inspections 

o Portland State University (PSU) Annual Population 

Estimate 

Ongoing. Staff coordinates with 

relevant stakeholders for these tasks 

and reports news, updates, and 

results to the Board annually. 

CORE 3 

(Regional 

Emergency 

Training Center) 

Applicant-initiated urban growth boundary 

amendment for a 300-acre regional emergency 

training center in Redmond. 

Ongoing. The Minor Partition 

application was approved on October 

13and the County decision was final 

on October 25. 

 

The supporting Plan Amendment and 

Zone Change applications were 

deemed incomplete on July 28. Staff is 

awaiting an incomplete response from 

the applicant. These applications will 

require public hearings. An initial 

hearing date and time is to be 

determined. 

Dark Skies 
Revisiting the County’s existing Outdoor Lighting 

ordinance. 

Ongoing. Staff is preparing a summary 

report of steering committee 

comments and recommendations for 

the Board’s consideration. 

Growth 

Management 

Committees 

Coordinate and/or participate on Deschutes County 

Bicycle and Pedestrian Committee (BPAC), Project 

Wildfire, and Deschutes County Mitigation and 

Enhancement Committee. BPAC is involved in the 

County’s Transportation System (TSP) Plan Update, and 

Sisters Country Expansion Concept Plan. 

Ongoing. These meetings occur 

monthly except for the Mitigation and 

Enhancement Committee, which is 

annual. 

Legislative 

Session 

Participate in legislative or rulemaking work groups to 

shape state laws to benefit Deschutes County.  

Ongoing. Coordination with 

Administration, Board, and 

Association of Oregon Counties occurs 

in the fall and into the short and 

regular legislative sessions.  

Multiple Use 

Agricultural 

Text 

Amendment 

Applicant-initiated amendment to allow storage units 

in the Multiple Use Agricultural 10 zone as a permitted 

use subject to site plan review. 

Ongoing. Deschutes County has a 

long-standing policy to timely process 

applicant-initiated text amendments.  
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Project Summary Comments 

Nonresource 

Land 

Amendments 

Applicant-initiated Plan Amendment and Zone Change 

applications to change Exclusive Farm Use (EFU) 

zoning. Staff is processing four applications. Two are 

incomplete and two received a public hearing before 

Hearings Officers in mid-November. 

Ongoing. Deschutes County has a 

long-standing policy to timely process 

applicant-initiated plan amendment, 

zone changes. These plan 

amendments and zone changes 

require significant resources and are 

becoming increasingly common.  

Recreational 

Vehicles as 

Rental Unit 

Amendments 

Staff-initiated amendments based on Senate Bill 1013 

authorizing counties to allow an owner of a lot or 

parcel in a rural area to site on the property one 

recreational vehicle that is used for residential 

purposes and is subject to a residential rental 

agreement and additional criteria. 

Ongoing. The Planning Commission 

held a public hearing on November 9. 

A second hearing will occur on 

December 14. 

Road Naming 
Process Road Naming requests associated with certain 

types of development on a semi-annual basis. 
Ongoing. 

Sage Grouse 

Coordination 

Participate as a cooperating agency with the Bureau of 

Land Management (BLM) to evaluate alternative 

management approaches to contribute to the 

conservation of sagebrush habitats on federal lands. 

Ongoing. Staff will continue to 

represent the County at multi-agency 

coordination meetings as part of the 

BLM’s Greater Sage Grouse planning 

process. 

Transportation 

System Plan 

2020-2040 

Staff-initiated plan and text amendments to update the 

2010-2030 Deschutes County Transportation System 

Plan (TSP) and accompanying map to 2040. The 2020-

2040 TSP provides new traffic volumes and prioritizes 

improvement projects including but not limited to: 

motor vehicles, bicycles, and pedestrians; new goals 

and policies; and resetting the functional 

reclassifications of selected County roads. 

Ongoing. The Board held a public 

hearing on November 29 with a one-

week open record period. Board 

deliberation will follow. 

Tumalo 

Community 

Plan Update 

Staff-initiated plan and text amendments to the 

Tumalo Community Plan (TCP) to reflect a 20-year 

period from 2020-2040. The TCP provides a guide for 

development, capital improvements, and land use 

planning specific to the area within and surrounding 

the Tumalo Unincorporated Community. 

Ongoing. The Board will hold a public 

hearing on December 6. 

Wildfire 

Mitigation 

Certain properties in rural Deschutes County will be 

subject to new wildfire mitigation measures as 

approved under Senate Bill (SB) 762 and ultimately 

amended pursuant to SB 80. One of the primary pieces 

of SB 762 and SB 80 is the creation of a comprehensive 

Statewide Wildfire Hazard Map to guide new wildfire 

regulations for development. 

Ongoing. Staff in coordination with the 

County Forester is monitoring and will 

provide regular updates to the Board 

when the draft State Wildfire Hazard 

Map is released for public input.  

 

V. PROJECTS NOT YET INITIATED 

 

Table 3 lists long range planning projects that have not been initiated. It recognizes staffing resource 

requirements for each project. They range from “minor” to “significant” as noted below:  

 

 A “minor” rating (2 to 6 months)  
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 A “moderate” rating (4 to 8 months)  

 A “significant” rating (6 to 12 months)   

Table 3 – Non-initiated Long Range Planning Projects 

Project Summary County Resources 

Clear and 

Object 

Standards for 

Housing  

Initiate amendments in coordination with consultants funded through a 

Department of Land Conservation Development grant. The Oregon 

Legislature recently enacted HB 3197 into law. It requires counties to adopt 

and apply clear and objective standards, conditions, and procedures 

regulating housing in unincorporated communities, Rural Residential 

Exception Areas, and nonresource lands. It has a two-year effective date of 

July 1, 2025 

Significant 

Newberry 

County Plan 

Update 

Develop a scope of work to update the Newberry Country Plan. Public 

engagement could kick-off in summer 2024. 
Significant 

Terrebonne 

Community 

Plan Update 

Develop a scope of work to update the Terrebonne Community Plan. Public 

engagement could kick-off in summer 2024. 
Significant 

Zoning 

Amendments3  

 Minor variance 10% lot area rule for farm and forest zoned properties. 

(Attachment A) 
Minor 

 Outdoor Mass Gatherings update. (Attachment B) Moderate 

 Lot Line Adjustments and Re-platting. (Attachment C) Moderate 

 Sign code to become consistent with federal law. (Attachment D) Moderate 

 Accessory structure amendments clarifying they must be built 

concurrent with or after the establishment of a primary residence. 

Specify allowed facilities (baths, cook tops, wet bar) in residential 

accessory structures. (Attachment E) 

Moderate 

 Section 6409(a) of the Spectrum Act. (Attachment F) Minor 

 Define family for unrelated persons HB 2538, Non-familial Individuals. 

(Attachment G)  
Moderate 

 
 Allow “self-serve” farm stands in Rural residential Exception Areas. 

(Attachment H) 
Minor 

 
 Comply with House Bill 3109 (2021) pertaining to establishment of 

childcare facilities in industrial zones. (Attachment I) 
Minor 

 
 Medical Hardship Dwellings—review for consistency with state law. 

(Attachment J) 
Minor 

 
 Title 19, 20, 21—Language related to Class I, II, and III road projects as 

allowed uses. (Attachment K) 
Minor 

 
 Title 22—Procedures Ordinance for consistency with state law and 

planning department interpretations. (Attachment L) 
Minor 

 
 Wetland Regulation Clarification for Irrigation or Artificially Created 

Wetlands. (Attachment M) 
Significant 

 
 Improve internal and statutory consistency for Forest Zoning Code 

(Attachment N) 
Moderate 

 

VI. BOARD DIRECTION 

 

Staff seeks Board direction on the priority of the following projects: 

                                                      
3 Detailed descriptions of Zoning Amendment projects are provided as attachments to this memo, as noted. 
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 Initiate clear and objective standards for housing (HB 3197). 

 Scope Terrebonne or Newberry Country Plan for initiation in FY 2024-25. 

 Initiate legislative amendments.  

 

Given the level of interest in the work plan, the Board may decide to provide direction to CDD at a 

subsequent meeting. 

 

 

Attachments 

A. Minor Variance /10% Lot Area Rule 

B. Outdoor Mass Gathering Update 

C. Lot Line Adjustment and Replatting 

D. Sign Code 

E. Accessory Structures  

F. Spectrum Act / Section 6409(a) 

G. Family Definition for Unrelated Persons (HB 2538) 

H. Self-serve Farm Stands 

I. Childcare Facilities  

J. Medical Hardship Dwellings 

K. Title 19, 20, 21 and Road Projects 

L. Procedures Ordinance and Interpretations 

M. Wetland Regulation Clarification 

N. Forest Zoning Code Update 
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COMMUNITY DEVELOPMENT 

 

 

 

 

 

 

Attachment A- Minor variance 10% lot area rule for farm and forest zoned properties 

 

 

BACKGROUND & OVERVIEW 

 

Lot line adjustments have been used to circumvent lot-area-based development standards both 

under local code and state statute. In 1991, County Code was amended (Ord. 91-038) to limit area 

reduction of lots that are currently smaller than the minimum lot size (to a maximum reduction of 

ten percent) without a more complicated variance review process. 

 

In the past two decades, state statute (ORS 92.192) has been updated to include protections for lot-

area-based standards that are more robust and nuanced than the County Code provision. Currently 

both the state and county protections apply. However, because the County provisions are more of 

a “blunt instrument”, they cause unexpected problems for operators of large farms. Specifically, 

because the minimum lot size for most farm-zoned properties is 80 acres, the transfer of sub-80 

acre pieces between neighboring farm operations is needlessly complicated by County Code. 

 

CURRENT PROCESS & CHANGES 

 

Potential text amendments would remove the conflict between DCC and ORS by changing DCC 

18.132.025 to exclude farm and forest zone properties from the County’s ten-percent reduction 

limitation. 

 

Key Amendment Concerns 

Staff Effort/Resources Medium/Low 

Legal Complexity Low 

Implementation Urgency Medium/Low 
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COMMUNITY DEVELOPMENT 

 

 

 

 

 

 

Attachment B - Outdoor Mass Gathering – Revise County Code to Reflect Changes in State 

Statute 

 

 

BACKGROUND & OVERVIEW 

 

Multi-day festivals have long been held in Oregon and multi-day music festivals became especially 

popular in Deschutes County in the mid-2000s. Between 2013 and 2022, the County processed 12 

Outdoor Mass Gathering (OMG)1 applications including Board Hearings on the dozen applications. 

Many of these applications were for the Four Peaks Music Festival. Issues for the OMG permits 

ranged from noise to traffic to incompatibility with adjacent land uses. The applicable review and 

approval criteria for Outdoor Mass Gatherings (OMG) are found in Deschutes County Code (DCC) 

8.16 (Events, Parades, Funeral Processions, and Outdoor Mass Gatherings) specifically DCC 8.16.010 

and DCC 8.16.150 through 8.16.340. This code language must be consistent with state statute, 

specifically Oregon Revised Statute (ORS) 433.735 to 433.770 (Regulation of Outdoor Mass 

Gatherings) 

 

Concerns about the effects of OMGs as well as a patchwork approach in statute to outdoor events 

eventually led the Legislature to approve HB 2790 (2019) to modify Oregon Revised Statute (ORS) 

433.735 to ORS 4.33.770. Previously, OMGs were regulated only for health and safety under ORS 

433.750 and were not land use decisions under ORS 197.015(10)(d). HB 2790 made local review of 

a permit for a single gathering of more than 3,000 people and lasting more than 120 hours into a 

land use decision.  

 

OMGs that are not a land use decision, but regulated by health and safety regulations only:  

 

 Events of less than 3,000 people lasting up to 120 hours 

 Events of more than 3,000 people, but lasting less than 24 hours 

 Events of more than 3,000 people lasting up to 120 hours  

 

CURRENT PROCESS & CHANGES 

 

Under DCC 8.16.170(A), the County requires permits for OMGs and Extended OMGs with public 

hearings before the Board for OMGs and the Planning Commission for Extended OMGs. Under HB 

                                                           
1 Defined in ORS 433.375(2) as a gathering in an open space with actual or reasonably anticipated attendance of more than 
3,000 people and lasting between 24 and 120 hours and occurs once within a three-month period. DCC 8.16.010 defines an 
OMG sets actual or expected attendance of between 500 and 3,000 people and last for between more than 4 and less than 
24 hours. DCC 8.16.010 defines an Extended OMG as attendance expected of more than 3,000 people or more than 500 
persons for an event that last more than 240 hours, including set-up and breakdown. 
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  Page 2 of 2 

 

2790, an application for an OMG becomes a land use decision – thus following the requirements of 

Title 22 - and the decision can be made administratively or before a hearings officer, and is 

appealable to the Board and ultimately the Land Use Board of Appeals (LUBA). Changes would need 

to be made to DCC 8.16 to reflect changes in definitions and processes.  

 

 

Key Amendment Concerns 

Staff Effort/Resources Medium 

Legal Complexity Low 

Implementation Urgency Low 
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COMMUNITY DEVELOPMENT 

 

 

 

 

 

 

Attachment C - Replatting and Property Line Adjustment Amendments 

 

 

BACKGROUND & OVERVIEW 

 

Property owners have two primary options for adjusting the boundaries of properties created 

through subdivisions or partitions: 

 

1. Replats 

2. Property line adjustments/consolidations 

 

Simple lot line adjustments involving a single property line are adequately regulated under statute 

(ORS 92.192). Significant reconfiguration of partitions and subdivisions are regulated under 

replatting standards, which are more comprehensive and take into account how reconfiguration of 

properties might affect surrounding roads, emergency access, and infrastructure capacity. 

However, the Deschutes County Code contains ambiguous language defining when applicants 

should utilize replatting standards versus property line adjustments and property line 

consolidations.  

 

 

CURRENT PROCESS & CHANGES 

 

As noted by the by the Deschutes County Road Department, under current county code, the 

potential exists for an applicant to apply for a series of property line adjustments to convert 

adjoining undevelopable properties into developable properties without any consideration for 

transportation infrastructure impacts. This potential is particularly present in undeveloped portions 

of subdivisions platted prior to the statewide land use program. Notable examples include portions 

of the Hillman, Millican, Centralo, and Laidlaw townsite plats. While the Road Department does not 

have specific recommendations to correct these issues, they outline the following possibilities: 

 

 Property line adjustments that would reconfigure existing adjoining undevelopable units of 

platted land into a certain number of developable units of land shall be processed as a replat. 

 

 Property line adjustments that would allow for development that is not subject to site plan 

review with the potential to generate a certain number of weekday PM peak-hour trips shall 

be processed as a replat. 

 

Code amendments to address these issues would allow a more clear understanding of the 

thresholds for applying replatting standards versus more simplified property line adjustment 
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standards. While generally uncommon, staff has encountered high profile applications wherein 

definitional clarity between these two application types would have avoided additional legal or 

consultant fees for the applicant while also addressing the impact concerns of the Road and 

Community Development Departments. 

 

Key Amendment Concerns 

Staff Effort/Resources Medium 

Legal Complexity Medium 

Implementation Urgency Medium 
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Attachment D - Sign Code Amendments 
 

BACKGROUND & OVERVIEW 

 

Currently, Deschutes County Code includes limitations on signs based on their content. In Reed v. 

Town of Gilbert (2015), the U.S. Supreme Court found a content-based sign ordinance may impede 

on an applicant’s First Amendment right to Freedom of Speech based on the content of a given sign. 

Building on Reed, the Court reviewed a separate sign code-based case under City of Austin v. Reagan 

National Advertising of Austin (2022). In Austin, the U.S. Supreme Court found that certain sign code 

provisions (such as requiring advertising signs to be placed on the premises of the entity being 

advertised) can be considered content-neutral under the right to Freedom of Speech under the First 

Amendment of the U.S. Constitution.  

 

Deschutes County currently implements its Sign Code through Deschutes County Code Title 15.08.  

Reed implies that Deschutes County should ensure that their Sign Code provisions are “content-

neutral” or else be subject to “strict scrutiny” under the First Amendment. Austin implies that not all 

provisions of a given sign code are automatically “content-based” and, therefore, some sign code 

provisions are subject to “intermediate scrutiny” rather than “strict scrutiny” under the First 

Amendment. In Austin, the U.S. Supreme Court found that, in order to survive intermediate scrutiny, 

a restriction on speech or expression must be “narrowly tailored to serve a significant government 

interest”.  

 

CURRENT PROCESS & CHANGES 

 

Revisions to the Sign Code could ultimately bring Title 15.08 into compliance with Federal case law 

and interpretations around sign content and Freedom of Speech included in Reed (2015) and Austin 

(2022). Staff foresees working closely with County Legal Counsel to review the existing Sign Code, 

ensuring that content-based provisions are designed to be content-neutral.  

 

 

Key Amendment Concerns 

Staff Effort/Resources Medium/High 

Legal Complexity Medium/High 

Implementation Urgency Medium 
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Attachment E - Accessory Structure Amendments 

 

BACKGROUND & OVERVIEW 

 

The County regularly receives requests for residential accessory buildings with many of the features 

of dwelling units (e.g. kitchen-like areas, multiple full-baths, wet bars). Despite careful 

communication with developers, these residential accessory buildings are often converted to illegal 

dwelling units or are misrepresented as ADUs to subsequent buyers of the property.  

 

The Deschutes County Code (DCC) lacks provisions common in other Counties’ code such as: 

1) Specification of allowed plumbing and other dwelling-like features permissible in 

residential accessory buildings, 

2) A requirement for a recording to the property title, alerting future buyers that the 

residential accessory building is not an ADU, or 

3) A requirement that that the dwelling (primary use) must be constructed first (or at the 

same time) as residential accessory buildings. 

 

CURRENT PROCESS & CHANGES 

 

The Board has expressed interest in creating clarity within the County Code around these potentially 

ambiguous provisions. As one example, the City of Bend currently utilizes a code system that 

provides specific definitions of certain improvement types, and clear standards of when and where 

these improvements are allowed. City of Bend also provides accessory structure-related code 

language, clearly specifying that primary uses must be established prior to accessory structures. 

Revisions to County Code related to residential accessory buildings could offer more clarity for 

residential property owners looking to develop and could help with the differentiation between 

primary and accessory structures.  

 

 

Key Amendment Concerns 

Staff Effort/Resources Medium 

Legal Complexity Medium 

Implementation Urgency Medium/High 
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Attachment F - Spectrum Act - Wireless Telecommunication Amendments 

 

 

BACKGROUND & OVERVIEW 

 

On February 22, 2012, the Middle Class Tax Relief and Job Creation Act of 2012 became law. Section 

6409(a) of the act, also known as the Spectrum Act, was intended to advance wireless broadband 

service for public safety and commercial purposes and to provide for the creation of a broadband 

communications network for first responders. Along with Section 704 of the Telecommunications 

Act of 1996 (Public Law 104–104), the Spectrum Act can be viewed as part of the ongoing effort by 

the wireless industry to achieve federal preemption over local telecommunications zoning 

regulations. As such, Deschutes County (along with many other State and local governments) must 

alter existing telecommunication regulations which do not align with certain aspects of the 

Spectrum Act.  

 

The Spectrum Act and corresponding Federal Communications Commission (FCC) rulings outline 

the following standards: 

 

 Applies to collocations, removals, or modification of equipment on wireless towers or base 

stations; 

 Mandates that a State or local government “may not deny, and shall approve” any application 

covered by section 6409(a); 

 Does not apply to collocation on a structure that is not a wireless tower or base station; and 

 Does not apply if action substantially changes the physical dimensions of a tower or base 

station.  

 

Regarding the process for reviewing an application under Section 6409(a), the FCC also provides 

that: 

 

 A State or local government may only require applicants to provide documentation that 

is reasonably related to determining whether the eligible facilities request meets the 

requirements of Section 6409(a); 

 A state or local government must approve an application covered by Section 6409(a) 

within 60 days from the date of filing, subject to tolling; the running of the period may be 

tolled by mutual agreement or upon notice that an application is incomplete, but not by 

a moratorium (an incomplete notice must be provided according with the same 

deadlines and requirements applicable under Section 704 of the Telecommunications 

Act of 1996, codified as 47 U.S.C. § 332(c)(7)); and 
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 An application filed under Section 6409(a) is deemed granted if a State or local 

government fails to act on it within the requisite time period; 

 

In the summary, Section 6409(a) restricts local land use review of modifications and collocations by 

establishing a “substantial change” test as the primary eligibility determinant for review exemptions 

afforded by the Spectrum Act and reduces the application processing “shot clock” from 90 days to 

60 days. 

 

CURRENT PROCESS & CHANGES 

 

Deschutes County Code (DCC) Section 18.116.250 contains provisions which directly contradict the 

standards of the Spectrum Act described above. However, the Community Development 

Department (CDD) currently evaluates and approves applications for non-substantial changes to 

physical portions of existing wireless telecommunication facilities (such as collocations of 

infrastructure) pursuant to the standards of Section 6409(a). 

 

However, code amendments would allow a more seamless understanding of the Spectrum Act 

approval standards for both staff and applicants by codified the Spectrum Act standards in formal 

Deschutes County documents and ordinances. Any proposed amendments would ultimately 

include an objective set of standards for what constitutes “substantial changes” to existing wireless 

telecommunication facilities.  

 

Key Amendment Concerns 

Staff Effort/Resources Medium/Low 

Legal Complexity Medium 

Implementation Urgency Medium/Low 
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Attachment G - Amend County Code to define family for unrelated persons, Non-familial 

Individuals (HB 2583) 

 

 

BACKGROUND & OVERVIEW 

 

Until the passage of House Bill 2583 in 2021, local law in Oregon dictated residential occupancy 

limits based on “family” or “related” persons, essentially limiting how many unrelated people could 

share a home, regardless of dwelling type, size, or ownership status. This restriction served to 

unnecessarily limit housing choices—a particular pressure point in the current housing crisis. 

 

HB 2583 now precludes the “family” clause from single-family occupancy requirements, stating: 

 

“A maximum occupancy limit may not be established or enforced by any local government, 

as defined in ORS 197.015, for any residential dwelling unit, as defined in ORS 90.100, if the 

restriction is based on the familial or nonfamilial relationships among any occupants.” 

 

CURRENT PROCESS & CHANGES 

 

Deschutes County Code (DCC) Section 18.04.030, Definitions, currently defines “family” as: 

 

“an individual or two or more persons related by blood, marriage, legal adoption, or legal 

guardianship living together as one housekeeping unit using a common kitchen and 

providing meals or lodging to not more than three additional unrelated persons, excluding 

servants; or a group of not more than five unrelated persons living together as one 

housekeeping unit using a common kitchen.”  

 

This allows a total of five people if the residents are unrelated, but an undetermined number if the 

dwelling houses a family (which could be any size) as well as three unrelated persons. 

 

Staff is investigating how other Oregon Counties have approached House Bill 2583. Clackamas 

County, for example, allows a total of 15 persons, regardless of relationship. 

 

Utilizing a flat occupancy rate (like Clackamas County) means that a small home would have the 

same occupancy limit as a large home, which seems relatively illogical and could result in 

overcrowding of smaller dwellings as well as overloading of septic systems. Relating occupancy to 

number of bedrooms appears reasonable in that the occupancy limits would relate to the size of 

the dwelling. However, this could also lead to complications with respect to what is considered a 
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bedroom. Often, rooms are used as bedrooms by residents even if they do not meet the definition 

in the building code with respect to windows, egress, and size. 

 

This amendment would require choosing a policy direction for a preferred definition as it relates to 

occupancy.  

 

Key Amendment Concerns 

Staff Effort/Resources Medium/Low 

Legal Complexity Low 

Implementation Urgency Medium/Low 
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Attachment H – Self Service Farm Stands 

 

 

BACKGROUND & OVERVIEW 

 

“Self-Service” farm stands are starting to pop up in commercial areas (Tumalo, outside of Redmond) 

and rights of way. It could be valuable to streamline requirements for certain farm stands with 

limited impacts to support agriculture while reducing impacts to farmlands and residential uses. A 

simple permitting process could allow for the uses while controlling for health/safety issues. A main 

concern from the Oregon Department of Agriculture (ODA) is ensuring these don’t end up being the 

neighborhood grocery store.  

 

CURRENT PROCESS & CHANGES 

 

Under Board direction and with public outreach and input, Staff would explore implementing 

regulations. 

 

 

Key Amendment Concerns 

Staff Effort/Resources Low 

Legal Complexity Low 

Implementation Urgency Medium 
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Attachment I – Childcare Facilities In Industrial Zones 

 

 

BACKGROUND & OVERVIEW 

 

State statute, under HB 3109 (2021), established that childcare centers are permitted use in all 

commercial or industrial zoned areas. Local code updates would be required to implement this 

standard. 

 

CURRENT PROCESS & CHANGES 

 

Under Board direction and with public outreach and input, Staff would explore updating local code 

relating to childcare facilities in industrial zones. 

 

 

Key Amendment Concerns 

Staff Effort/Resources Low 

Legal Complexity Low 

Implementation Urgency Medium 
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Attachment J – Medical Hardship Code Update 

 

 

BACKGROUND & OVERVIEW 

 

Under state law, a county may allow a temporary residence, in addition to an existing residence, for 

the term of the hardship suffered by the existing resident or relative. Deschutes County implements 

this locally in DCC 18.116.090 for all zones and DCC 18.16.050(H) for the farm zone, and DCC 18.36 

and 18.40 for the forest zones. 

 

There are some important differences between the resource zone (farm and forest) state 

implementation and the local rules that apply to these uses. For example: 

 

 Temporary residences can include existing structures in state code, in addition to 

recreational vehicles and manufactured homes. Locally, existing structures are currently 

only allowed to be used as hardship dwellings in resource zones. 

 Under state code, a “hardship” includes “hardship for the care of an aged or infirm person 

or persons”, which is not expressly allowed locally. 

 Local code recognizes hardships suffered by a property owner or relative off the property 

owner. State code more broadly recognizes hardships suffered by residents or their 

relatives. 

 Local code required that a “medical condition exists”. State code specifies that there must 

be a “medical hardship”. 

 Local code requires annual review. State code allowed review of these approvals to 

occurs every two years. 

 State code specifies, “A manufactured dwelling shall use the same subsurface sewage 

disposal system used by the existing dwelling, if that disposal system is adequate to 

accommodate the additional dwelling.” 

 

Staff notes that these differences are allowed under the state code and that any changes to 

synchronize state and local codes is not compelled and would be a local choice. 

 

CURRENT PROCESS & CHANGES 

 

Under Board direction and with public outreach and input, Staff would explore updating the Medical 

Hardship Code. 

 

 

Key Amendment Concerns 
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Staff Effort/Resources Low 

Legal Complexity Low 

Implementation Urgency Medium 
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Attachment K – Titles 19-21, Road and Street Projects Update 

 

 

BACKGROUND & OVERVIEW 

 

Deschutes County Code (DCC) Title 18.04.030 (Definitions) describes the various land use activities 

allowed in various County zones. For transportation projects, these are defined in 18.04.030 as 

either Class I, Class II, or Class III road and street projects with Class I and Class II requiring land use 

permits while Class III does not. As growth occurs in the County’s urban areas, State highway, County 

roads, and City streets require either improvements or entirely new facilities. County lands that 

border urban areas are governed under Title 19 (Bend), Title 20 (Redmond) or Title 21 (Sisters) and 

there is no similar title for La Pine. While the Purpose statements in these three titles do mention 

transportation or congestion, they offer no definitions or criteria or processes to follow. 

 

The issues Titles 19-21 do not list road or street project as either outright permitted uses or 

conditional uses. While Title 18 broadly defines road and street projects to include facilities for cars, 

bicycles, pedestrians, etc., there is no such language in Title 19A.01.020 (Permitted and Conditional 

Uses); Title 20.12.020 (Outright Permitted Uses) and 20.12.030 (Conditional Uses); and 21.16.020 

(Outright Permitted Uses) and 21.16.030 (Conditional Uses). From a strict land use development 

code perspective, if a use is not listed in the relevant title, the use cannot occur. Thus, on County-

zoned lands on the peripheries of Bend, Redmond, Sisters, and La Pine, it is currently unclear how 

road or street projects can be built.  

 

The solution would be text amendments to Titles 19-21 and import the road and street projects 

language from Title 18, specifically the definitions found in DCC 18.04.030. 

 

CURRENT PROCESS & CHANGES 

 

Under Board direction and with public outreach and input, Staff would explore updating Titles 19-

21 and import the road and street projects language from Title 18. 

 

 

Key Amendment Concerns 

Staff Effort/Resources Low 

Legal Complexity Low 

Implementation Urgency High 
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Attachment L – Procedures Ordinance for consistency with state law and planning 

department interpretations 

 

 

BACKGROUND & OVERVIEW 

 

Comments submitted into land use records sometimes include a mailing address, others only 

include an email address. County code currently specifies: 

 

22.28.020, Notice Of Decision 

Notice of a Hearings Body's decision shall be in writing and mailed to all parties; however, 

one person may be designated by the Hearings Body to be the recipient of the notice of 

decision for a group, organization, group of petitioners or similar collection of individual 

participants. 

 

The language in the Code is broad enough that it could include email. Most times, if regular mail is 

directed/required, it would say: by United States First Class mail, postage pre‐paid. That said, 

22.28.020 was originally adopted in 1982, repealed and reenacted in 1990 and then amended in 

2016. One can presume that in the 1980s and 1990s, the Board would not have considered “mailed” 

to include anything other than regular U.S. mail. Therefore, the question of legislative intent cannot 

be discerned. This is a matter that should be officially clarified in Code. 

 

CURRENT PROCESS & CHANGES 

 

Under Board direction and with public outreach and input, Staff would explore updating the 

Procedures Ordinance for consistency with state law and planning department interpretations. 

 

Key Amendment Concerns 

Staff Effort/Resources Low 

Legal Complexity Low 

Implementation Urgency Medium 
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Attachment M – Wetland Regulation Clarification for Irrigation or Artificially Created 

Wetlands 

 

 

BACKGROUND & OVERVIEW 

 

Tumalo Irrigation District has identified a number of operational concerns regarding County 

Wetland regulations. Specifically: 

 

 Many of the irrigation canals and ponds, and in some instances formerly flood irrigated 

fields, within the County have been included in the various national, state, and local wetlands 

inventories. 

 County code generally requires permitting for any fill/removal in wetlands, as opposed to 

DSL regulations that generally leave fill/removal under 50 cubic yards unregulated. 

 Exceptions are provided for irrigation districts in local code, but irrigation district patrons do 

not have similar exceptions for on-property management of irrigation facilities. 

 Existing regulation can complicate and increase the cost of irrigation piping projects 

 

Regulatory changes may be able to simply/clarify rules relating to these operations. Specifically, 

local implementation of Oregon Administrative Rule (OAR) 141-085 may be useful. For example: 

 

 141-085-0530, Exemptions for Certain Activities and Structures 

 141-085-0535, Exemptions Specific to Agricultural Activities 

 

CURRENT PROCESS & CHANGES 

 

Under Board direction and with public outreach and input, Staff would explore updating wetland 

regulations to clarify  for irrigation or artificially created wetlands 

 

 

Key Amendment Concerns 

Staff Effort/Resources High 

Legal Complexity Medium 

Implementation Urgency Medium 
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Attachment N – Forest Zone Code Update 

 

 

BACKGROUND & OVERVIEW 

 

Uses and regulations for Forest zoned properties come from ORS 215 and OAR 660, Division 4. 

These are implemented locally in DCC 18.36 and 18.40.  

 

Over time, internal references and code connections in these chapters have not been kept up to 

date. More importantly, uses have been added to state code that have not been implemented 

locally, including: 

 

 Dump truck parking as provided in ORS 215.311 

 An agricultural building, as defined in ORS 455.315, customarily provided in conjunction with 

farm use or forest use. 

 Relative Forestry Help Second Dwelling 

 

In addition, a number of existing use categories have new or changed provisions. 

 

CURRENT PROCESS & CHANGES 

 

Under Board direction and with public outreach and input, Staff would explore updating the Title 

18 code relating to forest uses. 

 

 

Key Amendment Concerns 

Staff Effort/Resources Medium 

Legal Complexity Medium 

Implementation Urgency Medium 
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