
 

CITY COUNCIL MEETING 
Tuesday, December 05, 2023 
Regular Meeting - 6:00 PM 

City Hall – City Council Chambers 
425 Webster Street, Colusa, CA  95932 

AGENDA 

Two ways to view the meeting: In Person or on Zoom 
https://us06web.zoom.us/j/88039280059 

Zoom: - Passcode: 007745 
Or by phone: (669) 444-9171, - Webinar ID: 880 3928 0059 

 
Mayor – Greg Ponciano  
Mayor Pro Tem – Julie Garofalo (Location:  "Business Services”, Fairway Esplanade at Wynn Casino & Resort,   

                                                                                                   3131 Las Vegas Blvd S, Las Vegas, NV 89109. 

Council Member – Denise Conrado 
Council Member – Ryan Codorniz 
Council Member – Daniel Vaca 

CALL TO ORDER 

ROLL CALL 

PLEDGE OF ALLEGIANCE 

APPROVAL OF AGENDA 

PUBLIC COMMENTS (The public to address any item of City business NOT appearing on this Agenda. 

Speakers must limit their comments to three (3) minutes each.  Please note that per Government Code Section 
54954.3(a), the City Council cannot take action or express a consensus of approval or disapproval on any public 
comments regarding matters which do not appear on the printed agenda) 

CONSENT CALENDAR - All items listed on the Consent Calendar are considered by the Council to be routine 

in nature and will be enacted by one motion unless an audience member or Council member requests otherwise, 
in which case, the item will be removed for separate consideration. 

1. Adopt - Ordinance 562 approving a Development Agreement between the City of Colusa 
and Colusa Riverbend Estates L.P.. and Pomona Rio Property, LLC relative to the 
operation of a Cannabis Center Business Park located at the Northeast Corner of the City, 
boarded by the Sacramento River on the North, Clay Street on the South and D Street on 
the West 

2. Adopt -  Resolution to authorize the Police Chief to purchase replacement handguns, 
optics, and related duty equipment from ProForce, an amount not to exceed $12,500. 

3. Adopt - Resolution approving a 20-year operating agreement with California State Parks  

4. Adopt - Resolution approving a cannabis manufacturing special use permit and regulatory 
permit for Colusa Riverbend Estates LP. and Pomona Rio Property, LLC relative to the 
development of a cannabis manufacturing facility located on East Clay Street next to the 
Sacramento River  
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5. Approve - City Clerk Side Letter for Human Resources 

COUNCIL MEMBER /CITY MANAGER REPORTS AND STAFF COMMENTS 

PUBLIC HEARING 

6. Consideration of an Ordinance to repeal and replace Article 39 Floodplain Management 
with an updated version.  

Recommendation: Council to open the Public Hearing and;  

Council to introduce and read by title only the Ordinance to repeal the current Article 39 
and Replace it with Updated Article 39 that has been updated to comply with new NFIP 
guidelines.   

FUTURE AGENDA ITEMS 

ADJOURNMENT 

 

  

 
  SHELLY KITTLE, CITY CLERK 

   
Notice of Meetings and Agendas 

The Regular Colusa City Council meetings are held the first and third Tuesdays of each month at 6:00 pm in the 
Colusa City Council Chambers located at 425 Webster Street, Colusa California unless otherwise noted above.  
Copies of open session agenda packets, which are distributed to the City Council, are on file at the front desk of 
the City at 425 Webster Street, Colusa, California, and are available for public inspection beginning 72 hours in 
advance, during normal business hours (7:00 am – 5:00 pm., Monday through Thursday except for City holidays).  
Additionally, if any reports or documents, which are public records, are distributed to the City Council less than 72 
hours before the meeting, those reports and documents will also be available for public inspection at the front desk 
of the City and on the day of the meeting in the Council Chambers. 

Americans with Disabilities Act 

In compliance with the Americans with Disabilities Act, persons requiring accommodations for a disability at a public 
meeting should notify the City Clerk at least 48 hours prior to the meeting at (530) 458-4740 in order to allow the 
City sufficient time to make reasonable arrangements to accommodate participation in this meeting. 

 

“This institution is an equal opportunity employer and provider” 
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ORDINANCE NO. 562 
 

AN ORDINANCE OF THE CITY COUNCIL APPROVING A DEVELOPMENT 

AGREEMENT BETWEEN THE CITY OF COLUSA AND COLUSA RIVERBEND ESTATES 

L.P AND POMONA RIO PROPERTY, LLC RELATIVE TO THE OPERATION OF A 

CANNABIS CENTER BUSINESS PARK LOCATED AT THE NORTHEAST CORNER OF 

THE CITY, BORDERED BY THE SACRAMENTO RIVER ON THE NORTH, CLAY 

STREET ON THE SOUTH, AND D STREET ON THE WEST IN COLUSA 

 

 The City Council of the City of Colusa does ordain as follows: 

 

 Section 1.  The City Council of the City of Colusa finds and determines that: 

 

 A. All procedures of the California Environmental Quality Act (“CEQA”), California 

Public Resources Code §21000 et seq., and the CEQA guidelines, title 14 of the California Code 

of Regulations, chapter 3, §15000 et seq. have been satisfied because: 

 

1. October 30, 2007, the City of Colusa in its capacity as CEQA Lead Agency certified a 

Master Environmental Impact Report for the City of Colusa General Plan (SCH 

2005072145), which document was prepared in accordance with CEQA Guidelines 

section 15175 and 15176. 

 

2. The City of Colusa, as “Lead Agency,” commissioned the preparation of an Initial 

Study/Mitigated Negative Declaration (“IS/MND”), dated February 2019, and 

incorporated herein by reference, to evaluate the potential environmental impacts 

associated with the Colusa Triple Crown Cannabis Business Park. 

 

3. The IS/MND was prepared in compliance with CEQA Guidelines Sections 15152 & 

15168, and identified mitigation measures that would avoid or mitigate the potential 

environmental effects of the Project to a point where clearly no significant effects 

would occur, and such mitigation measures are incorporated to the Project herein by 

reference. 

 

4. On July 16, 2019, in compliance with to CEQA Guidelines Section 15074, the City 

Council passed Resolution 19-19, adopting a Mitigated Negative Declaration and a 

Mitigation Monitoring and Reporting Program for the Colusa Triple Crown Cannabis 

Business Park and no further environmental review is required.  

 

 B. The development agreement is consistent with and implements the policies of the 

City of Colusa's General Plan, including the Housing Element. 

 

 C. The development agreement is compatible with the land uses and development 

regulations prescribed by the zoning for the 85.60-acre property in the City of Colusa located in 

the northeast corner of the City, bordered by the Sacramento River on the north, Clay Street on the 

south, and D Street on the west (“Site”). 
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 D. The development agreement will not be detrimental to the health, safety, and 

welfare of persons residing in the immediate area nor be detrimental or injurious to property or 

persons in the general neighborhood or to the general welfare of residents of the city as a whole. 

 

 E. The development agreement will not adversely affect the orderly development of 

property or the preservation of property, on or off the project Site. 

 

 F. The agreement is consistent with the provisions of Government Code Sections 

65864 through 65869.5. 

 

 Section 2.  The Planning Commission, during a duly noticed public hearing held on August 

24, 2022, passed a resolution by a vote of 4-0 recommending City Council approval of this 

Ordinance for the Development Agreement. 

 

Section 3.  The City Council of the City of Colusa hereby approves the Ordinance and the 

Development Agreement, attached hereto and incorporated by reference herein, by and between 

the City of Colusa and Colusa Riverbend Estates, LP and Pomona Rio Property. LLC relative to 

the cultivation and manufacturing of cannabis and cannabis products. 

 

 Section 4.  The City Council of the City of Colusa hereby directs the Mayor to sign the 

Development Agreement by and between the City of Colusa and Colusa Riverbend Estates, LP 

and Pomona Rio Property, LLC relative to cannabis manufacturing on behalf of the City of Colusa 

and directs the City Clerk to record said document with the Colusa County Recorder. 

 

 Section 5.  Within fifteen days of passage of this ordinance, the City Clerk shall cause the 

full text of the ordinance, with the names of those City Council members voting for and against 

the ordinance, to be published in a newspaper of general circulation circulated in the City.  In lieu 

of publishing the full text of the ordinance, the City Clerk, if so directed by the City Attorney and 

within fifteen days, shall cause a summary of the ordinance, prepared by the City Attorney and 

with the names of the City Council members voting for and against the ordinance, to be published 

in a newspaper of general circulation circulated in the City, and shall post in the office of the City 

Clerk a certified copy of the City Council members voting for and against the ordinance.  The 

publication of a summary of the ordinance in lieu of the full text of the ordinance is authorized 

only where the requirements of Government Code section 36993 (c) (1) are met. 

 

INTRODUCED at a regular meeting of the City Council of the City of Colusa held on 

November 21, 2023, by the following vote: 

 

AYES:  Codorniz, Conrado, Vaca and Ponciano.   

NOES:  Garofalo. 

ABSENT: None. 

ABSTAIN: None. 

      ____________________________________ 

      Greg Ponciano, Mayor 
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ATTEST: 

 

___________________________ 

SHELLY KITTLE, City Clerk 

 

 

ATTACHED: 

 

DEVELOPMENT AGREEMENT BY AND BETWEEN THE CITY OF COLUSA AND 

COLUSA RIVERBEND ESTATES, LP AND POMONA RIO PROPERTY, LLC  
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CANNABIS BUSINESS PARK 

Page 1 of 39 

 

RECORDING REQUESTED BY 
AND WHEN RECORDED MAIL TO: 

City of Colusa 

425 Webster Street 
Colusa CA 95932 

Attention:  City Clerk 

 

 SPACE ABOVE THIS LINE FOR RECORDER'S USE 

Recording Fee Exempt per Government Code §6103 

DEVELOPMENT AGREEMENT 

THIS DEVELOPMENT AGREEMENT (this “Agreement”) is made and entered into as of 
_____________, 2023 (the “Execution Date”), by and between the CITY OF COLUSA, 
a California municipal corporation (“City”) and COLUSA RIVERBEND ESTATES L.P., 
a California limited partnership, and POMONA RIO PROPERTY, LLC a California 
limited partnership (collectively, “Owner”).  Although this Agreement is entered into 
between particular named parties, it runs with the land.  City and Owner are sometimes 
referenced together herein as the “Parties.”  In instances when a provision hereof applies 
to each of the Parties individually, either may be referenced as a “Party.”  The Parties 
hereby jointly render the following statement as to the background facts and 
circumstances underlying this Agreement.   

RECITALS 

A. The State of California enacted California Government Code Sections 65864 et 
seq. (“Development Agreement Statutes”) to authorize municipalities to enter 
into development agreements with those having an interest in real property to 
strengthen the public planning process, encourage private participation in 
comprehensive planning, and reduce the economic risk of development in 
connection with the development of real property within their jurisdiction. 

B. The purpose of the Development Agreement Statutes is to authorize 
municipalities, in their discretion, to establish certain development rights in real 
property for a period of years regardless of intervening changes in land use 
regulations, to vest certain rights in the developer, and to meet certain public 
purposes of the local government.   

C. Owner owns approximately 85.60 acres in the City of Colusa located in the 
northeast corner of the City, bordered by the Sacramento River on the north, Clay 
Street on the south, and D Street on the west, known herein as “Parcel 1”, “Parcel 
2”, “Parcel 3” and “Parcel 4”, as depicted on Exhibit A and legally described on 
Exhibit B attached hereto and incorporated herein by this reference (the 
“Property”). 
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D. Owner proposes to develop and operate a business park for cannabis cultivation 
and processing (the “Cannabis Center” or “Project”) on approximately 85.60 
acres of the Property, as described in Exhibit C attached hereto and incorporated 
herein by this reference. 

E. The Cannabis Center will be developed in three (3) phases (each, a “Phase”, 
together, “Phases”) with approximately  a total of 1,469,546 square feet of building 
space containing cultivation structures, drying and processing space, warehouses, 
manufacturing and research facilities, plus a drainage basin, which may be used 
for all or a combination of such activities as cannabis planting, growing, harvesting, 
drying, curing, grading, trimming, extracting, manufacture into cannabis products, 
testing, distribution and transportation. Phase 1 of the Project shall consist of the 
development of two (2) buildings totaling approximately 401,165 square feet 
(“Phase 1”); Phase 2 of the Project shall consist of the development of an 
additional four (4) buildings totaling approximately 560,000 square feet (“Phase 
2”); and Phase 3 of the Project shall consist of the development of a final addition 
of four (4) buildings totaling approximately 522,680 square feet (“Phase 3”) (for a 
total of approximately 1,483,845 square feet in ten (10) buildings).  

F. The Cannabis Center shall operate in accordance with all applicable cannabis laws 
promulgated in the State of California and in effect on the Execution Date of this 
Agreement (collectively, the “California Cannabis Laws”). 

G. Owner may lease all or portions of the Cannabis Center (such lessees and/or their 
sublessees are identified here in as “Tenants”).  Owner may also sell all or portions 
of the Cannabis Center to third parties (“Buyers”). Prior to operating a cannabis 
manufacturing facility, Tenants and Buyers shall be required to obtain a cannabis 
manufacturing facility regulatory permit from the City of Colusa. Where 
appropriate, Owner, Tenants and Buyers shall collectively be referred to in this 
Agreement as “Developers”.  Compliance with this Agreement shall be the 
responsibility of the Owner, which may eventually be the Owner’s successor or 
successors. 

H. Developers will also be required to obtain licenses form the State of California 
the City’s Cannabis Business Regulatory Permits, to the extent such licenses are 
required by the California Cannabis Laws and are being issued. 

I. On June 6, 2017, the City Council of City adopted Ordinance No. 519 attached 
hereto as Exhibit D and incorporated herein by this reference amending the City 
Zoning Code and Municipal Code to permit cannabis-related activities and 
authorize issuance of cannabis-related permits, which among other things: (1) 
created a new “CM” Cannabis Manufacturing Combining District zoning district (the 
“CM Combining District”); (2) added a new Section 33.03 to the City Zoning Code 
authorizing issuance of Cannabis Manufacturing Special Use Permits; (3) added a 
new Article 21.5 to the Zoning Code providing regulations regarding Cannabis 
Manufacturing Special Use Permits; (4) added a new Chapter 12F to the Municipal 
Code authorizing issuance of Cannabis Manufacturing Facilities Regulatory 
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Permits and providing regulations regarding such permits; and (5) added and 
amended certain defined terms related thereto (collectively, (the “City Cannabis 
Law”).  

J. Land Use Entitlements. 

1. Owner has applied to City for the following approvals needed to develop 
and operate the Project: A General Plan Amendment was approved and 
adopted July 16, 2019 Resolution 19-20 to change the land use 
designation of the Cannabis Center from “Low Density Residential” to 
“Industrial District” (the “General Plan Amendment”). 

2. Rezoning has been approved to change the zoning for the Cannabis 
Center from “Planned Development (P-D) District” to “Light Industrial (M-1) 
District” (the “M-1 Rezoning”) (but not mentioning the CM District).   

3. Lot line adjustment to merge and reconfigure eight legal parcels into four 
legal parcels, and to divide the Cannabis Center area into four parcels 
intended to develop the Project in Phases (the “Lot Line Adjustment”). 

4. Cannabis Manufacturing Special Use Permit for the Cannabis Center (the 
“Special Use Permit”), submitted with the design review application to the 
City on March 21, 2022. 

5. Cannabis Manufacturing Facilities Regulatory Use Permit for the Cannabis 
Center (the “Regulatory Permit”). 

6. This Development Agreement for the Project. 

K. As part of adopting the City of Colusa General Plan, City previously prepared and 
certified a Master Environmental Impact Report (the “MEIR”) pursuant to California 
Public Resources Code §21000 et seq. (the California Environmental Quality Act 
or “CEQA”) and Title 14 of the California Code of Regulations, Chapter 3, §15000 
et seq. (the “CEQA Guidelines”).  The MEIR evaluated environmental effects of 
development allowed under the General Plan and identified mitigation measures.  
The MEIR included analysis of a residential development proposed for the 
Property (the “Prior Project”). 

L. Pursuant to CEQA, City prepared a draft Initial Study (“IS”) and proposed Mitigated 
Negative Declaration (“MND”) for the Project (State Clearinghouse No. 
2019029059, taking into consideration the MEIR’s analysis of the Prior Project and 
incorporating mitigation measures from the MEIR to the extent applicable to the 
Project (the “IS/MND”).  The IS/MND was made available for public review for the 
period February 13 to March 15, 2019, during which time City received comments.  
City subsequently considered the comments and prepared responses as 
appropriate. 

8

Item 1.



 

CANNABIS BUSINESS PARK 

Page 4 of 39 

M. City and Owner have agreed that, as a condition of allowing the Cannabis Center, 
and due to the unique circumstances of the proposed Project, Developers shall 
pay to the City an annual fixed fee per Phase of the Project, which will cover all 
activities, including but not limited to, cultivation, manufacturing, warehouse, 
distribution and sale (but no on-site dispensary), research and development, 
processing, nursery and administration.  

N. Following recommendations by the Colusa Planning Commission adopted at its 
hearing on May 22, 2019, the Colusa City Council on July 16, 2019, held a duly 
noticed public hearing and took the following actions requested by Owner (the 
“Initial Approvals”, and together with approval of this Agreement, the “Project 
Approvals”):  

1. Mitigated Negative Declaration.  After considering the public comments 
received by City and in compliance with CEQA, adopted Resolution No. 19-
19: (a) adopting the MND as adequate under CEQA to consider approval of 
the Project Approvals; (b) adopting findings as required by CEQA 
supporting adoption of the MND; (c) accepting mitigation measures 
recommended by the MND; and (d) adopting a mitigation monitoring and 
reporting program (“Mitigation Program”) to be applied to the Property and 
the Project. 

2. Rezoning.  Introduced Ordinance No. 537 (a) approving a General 
Development Plan Rezoning the Property to M1-PD to allow the Cannabis 
Center uses proposed by Owner and to the Cannabis Center Site (the 
“Rezoning”), which Ordinance No. 537 at its second reading was adopted 
by the City Council at a duly noticed public hearing on August 6, 2019 
approving the Rezoning.  As part of approving the Rezoning, the City 
Council acknowledged that adopting the City Cannabis Law allowing and 
regulating cannabis cultivation served to supersede earlier adopted Section 
12E of the Municipal Code which purported to prohibit cannabis cultivation, 
even though Ordinance 519 did not expressly identify or delete Section 12E, 
so that the Project and the Project Approvals are not inconsistent with or in 
violation of the Municipal Code notwithstanding Section 12E remaining part 
of the Code.  

3. Cannabis Manufacturing Special Use Permit. Adopted Resolution No. 
________approving the Special Use Permit to allow the Cannabis Center 
uses proposed by Owner.   

4. Cannabis Manufacturing Facilities Regulatory Permit.  Adopted 
Resolution No. ________approving the Regulatory Use Permit to allow 
the Cannabis Center uses proposed by Owner. 

O. On _______________, the City Engineer approved the Lot Line Adjustment 
pursuant to the California Subdivision Map Act and City Code, which does not 
require action by the Planning Commission or City Council. 

9

Item 1.



 

CANNABIS BUSINESS PARK 

Page 5 of 39 

P. City has given public notice of its intention to adopt this Agreement and has 
conducted public hearings thereon pursuant to California Government Code 
§65867.  City has found that the provisions of this Agreement and its purposes are 
consistent with the objectives, policies, general land uses and programs specified 
in City’s General Plan, zoning code and municipal ordinances. 

Q. City, in entering into this Agreement, acknowledges that certain City obligations 
hereby assumed shall survive beyond the terms of the present Council members, 
that this Agreement will serve to bind City and future Councils to the obligations 
hereby undertaken, and that this Agreement shall limit the future exercise of certain 
governmental and proprietary powers of City. By approving this Agreement, the 
Council has elected to exercise certain governmental powers at the time of 
entering into this Agreement rather than defer its actions to some undetermined 
future date.  The terms and conditions of this Agreement have undergone 
extensive review by City and the Council and have been found to be fair, just and 
reasonable.  City has concluded that the pursuit of the Project will serve the best 
interests of its citizens and that the public health, safety and welfare are best 
served by entering into this obligation.  Owner has represented to City that it would 
not consider or engage in the Project absent City approving this Agreement; i.e., 
assuring Owner that it will enjoy the development rights.    

R. The City agrees that Owner’s land use entitlements for the Project shall vest for 
the Term of this Agreement as described below. 

S. After conducting a duly noticed hearing, on August 24, 2022 the Planning 
Commission of the City reviewed, considered and recommended approval of the 
Development Agreement and recommended approval of the execution of this 
Agreement to the City Council. The Planning Commission found the Development 
Agreement: consistent with the objectives, policies, general land uses and 
programs specified in the general plan; compatible with the uses authorized by the 
zoning code; is in conformity with the public necessity, public convenience, general 
welfare and good land use practices; will not be detrimental to the health, safety 
and general welfare of the city; will not adversely affect the orderly development of 
property or the preservation of property values; and will have a positive fiscal 
impact on the City. 

T. After conducting a duly noticed hearing on November 21, 2023, and after 
independent review and consideration, the City Council introduced Ordinance No. 
______ to approve this Agreement (the “Enacting Ordinance”).  On 
___________, 2023 (the “Approval Date”), the City Council held a duly noticed 
public hearing for a second reading, considered the adopted MND as it applied to 
this Agreement, and adopted Ordinance No. _____approving this Agreement and 
authorizing its execution.  As part of its approval, the City Council made the findings 
required by the Development Agreement Statute and City Code with respect to this 
Agreement, and among other attributes found this Agreement and the Project: 
consistent with the objectives, policies, general land uses and programs specified 
in the general plan; compatible with the uses authorized in the zoning code; is in 
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conformity with good land use practices; will not be detrimental to the health, safety 
and general welfare of the City; and is in the best interest of the City of Colusa and 
its residents.  The City Council additionally conducted independent review and 
consideration of the potential environmental effects that might be caused by the 
Project and this Agreement, and as part of the Initial Approvals imposed mitigation 
measures to avoid or reduce potential impacts. 

NOW, THEREFORE, in consideration of the mutual covenants and agreements 
contained herein, and other good and valuable consideration, the receipt and legal 
sufficiency of which are hereby acknowledged, the Parties do hereby agree as follows:   

1. Binding Effect of Agreement.  The Parties agree that the Recitals above are 
true and correct and intend to be bound by same; the Parties further agree to the 
incorporation by reference herein of said Recitals, together with all definitions provided 
and exhibits referenced therein.  This Agreement pertains to the Property as described in 
Exhibit A and shown in Exhibit B.  Except as otherwise provided in Section 15 of this 
Agreement, the burdens of this Agreement are binding upon, and the benefits of this 
Agreement inure to, all successors-in-interest of the Parties and constitute covenants 
which run with the Property.  In order to provide continued notice thereof, the Parties will 
record this Agreement with the Colusa County Recorder.  The word “Owner” as previously 
defined and used herein shall include successor owners, apart from government or quasi-
public agencies, of any portion of the Property.  Should the size or orientation of any 
Property component specified above be changed in minor respects, e.g., changed by a 
lot line adjustment, this Agreement shall not thereby be deemed to have been affected or 
invalidated, but the rights and obligations of the Parties and their successors shall remain 
as provided herein.   

2. Relationship of the Parties.  It is hereby specifically understood and 
acknowledged that the Project is a private project and that neither City nor Developers 
will be deemed to be the agent of the other for any purpose whatsoever.  City and Owner 
hereby renounce the existence of any form of joint venture or partnership between or 
among them and agree that nothing contained herein or in any document executed in 
connection herewith shall be construed as making City and Developers joint venturers or 
partners. 

3. Term.  The effective date of this Agreement (“Effective Date”) shall be thirty 
(30) days after the Approval Date as defined in Recital T.  Except as otherwise specified 
herein, the term of this Agreement (the “Term”) shall be forty (40) years from the Effective 
Date. The Term shall generally be subject to earlier termination or extension as 
hereinafter provided, however, notwithstanding any other term in this Agreement, 
including but not limited to delay from any cause or reason, the expiration of the Term of 
this Agreement shall be the 40th year from the Effective Date unless extended under the 
express provisions of section 3.2 below. 

3.1. Term Extension – Third Party Issues.  Notwithstanding the Parties’ 
expectation that there will be no limit or moratorium upon the Project’s development or 
the issuance of building or other development related permits (a “Development 
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Limitation”) during the Term, the Parties understand and agree that various third parties 
may take action causing a de facto Development Limitation.  Consequently, the Term 
shall be extended for any delay arising from or related to any of the potential Development 
Limitations that follow in the subsections below for a time equal to the duration of that 
delay occurring during the Term.  No Development Limitation may arise or result from an 
action or omission by Developers. 

3.1.1. Litigation.  Any third party-initiated litigation that arises from or 
is related to any City action or omission with respect to this Agreement, the Project 
Approvals or any subsequent City approval required in connection with the Project’s 
development, or third party initiated litigation having the actual effect of delaying the 
Project’s development. This extension period related hereto shall include any time during 
which appeals may be filed or are pending. 

3.1.2. Government Agencies.   Any delay arising from or related to 
the act(s) or omission(s) any third party governmental agency, quasi-public entity or public 
utility, and beyond the reasonable control of Developers.    

3.1.3. Force Majeure.  Any delay resulting from war; insurrection; 
strikes; lock outs; picketing; other labor disputes; riots; floods; earthquakes; fires; other 
acts of mother nature; casualties; contamination; supernatural causes; acts of the “public 
enemy”; epidemics; quarantine restrictions; freight embargoes; lack of transportation; 
unusually severe weather; inability to secure necessary labor, materials, supplies or tools; 
delays of any contractor, subcontractor or supplier; or any other causes beyond the 
reasonable control of Developers.       

3.2. Term Extensions.  The Term of this Agreement may be extended in 
either of the following ways:  

3.2.1. Request of Owner.  This Agreement’s Term may be extended 
by the City Council for one (1) additional ten (10) year period following the expiration of 
the initial Term upon the occurrence of all of the following: 

3.2.2. Written Notice.  Owner shall give written notice to City of a 
request for the Term Extension no later than fifteen (15) days before the expiration of the 
Term; and 

3.2.3. No Default by Owner.  Owner shall not be in default with 
respect to any provision of this Agreement or any subsequent agreement or 
understanding between the Parties arising from or related to this Agreement, having 
received notice from City of said default per this Agreement, or if Owner did in fact default 
as to this Agreement, upon notice from City, that Owner did cure said default during the 
period to cure provided herein to City’s satisfaction. 

3.2.4. Mutual Agreement of Parties.  This Agreement’s Term may be 
extended by mutual agreement of the Parties. 
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3.3. Termination of Agreement.   

3.3.1. Upon the termination of this Agreement, either by expiration 
or otherwise, Developers shall have no right to engage in cannabis cultivation or 
manufacturing at the Cannabis Center Site, except as may otherwise be allowed by then-
applicable City ordinance, law or separate development agreement. 

3.4. Project Approvals.     

3.4.1. Term of Project Approvals.  Notwithstanding anything to the 
contrary in the Applicable Law (as defined below), including without limitation the City 
Cannabis Law, each of the Project Approvals, including any Subsequent Approvals and 
including any approvals or permits obtained by Tenants and Buyers, shall vest for the 
longer of (a) the then-remaining Term of this Agreement as it may be extended or (b) the 
term of the particular approval.  

3.4.2. Regulatory Permits Applications.  Each Tenant and Buyer 
shall be required to obtain a separate City of Colusa and State Regulatory Permit.   

1.  Complete property ownership and lease details, where applicable. If the 
Business Owner is not the Premises Owner, the applications form must be 
accompanied with a notarized acknowledgment from the Premises Owner 
that Cannabis Operations will occur on its property. 

2.  A diagram and floor plan of the entire Premises, denoting all the use of 
areas proposed for Cannabis Operations, including, but necessarily limited 
to, cultivation, processing, manufacturing, testing, transportation, deliveries, 
and storage. The diagram and floor plan need not be prepared by a 
registered design professional, but must be drawn to a designated scale or 
drawn with marked dimensions of the interior of the Premises to an 
accuracy of plus or minus twenty-four (24) inches. 

3.  The proposed security arrangements for ensuring the safety of persons 
and to protect the Premises from theft will be approved by the Police 
Chief. 

4.  An accurate straight-line drawing prepared within thirty (30) days prior to 
the application depicting the building and the portion thereof to be 
occupied by the Cannabis Operation and the property line of any school 
as set forth in the Operational Requirements. 

3.4.3. Automatic Renewal of Regulatory Permits.  Notwithstanding 
any provision of Chapter 12 F - 4.E of the Municipal Code of the City of Colusa each 
Regulatory Permit for Tenants and Buyers shall continue in force and automatically renew 
annually with a written application for renewal, provided the permit holder has paid all 
renewal fees due and payable, unless the permit holder is found to be in default of the 
Agreement, violation of applicable State regulations or the Existing City Law (as defined 
below) after notice of such violation and a reasonable opportunity for cure (which cure 
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period shall not be less than sixty (60) days), unless such cure is continuously and actively 
being pursued and the annual renewal fees have been paid.  

3.4.4. Regulatory Permit Fees.  Fees charged by City for the initial 
issuance or annual renewal of a Regulatory Permit for Tenants and Buyers shall not 
exceed the amounts established by resolution of the City Council. 

4. Cannabis Center City Compensation Payments. In consideration of City’s 
entering into this Agreement and authorizing development and operation of the Project, 
the requirements for City services created by the Project, the City ensuring Developers’ 
compliance with this Agreement, the California Cannabis Laws, the City Cannabis Law 
and the Applicable Law (as defined below), throughout the Term of this Agreement, 
Developers shall make the following payments to City: 

4.1. Phasing of City Compensation Amounts. Owner shall pay 
compensation to the City upon "completion" of each Phase of the Project and receipt of 
a Notice of Completion from the City. The Project comprises three Phases, with multiple 
buildings to be built in each Phase, as further described in Recital E herein above. The 
City Compensation for each Phase upon completion of all buildings within such Phase 
will be a fixed amount of ONE MILLION DOLLARS per year, subject to adjustments in 
accordance with this Agreement. Payment for each Phase will be due and payable on the 
date which is six (6) months after the City of Colusa issues a Notice of Completion and a 
certificate of occupancy for the initial building in each Phase, along with all necessary 
regulatory approvals. The City Compensation will be required annually for the duration of 
this Agreement. An example of the City Compensation for Phase 1 is shown below.   

 

 

 

 

 

 

   Colusa Farms  

Phase 1 Square Feet 

City 
Compensation 

Rate 

City 
Compensation  

Building 1             184,000  Fixed fee          $500,000   

Building 2 

                             
217,000          $500,000   

                  

Total             401,165  

 
 

 

$1,000,000  
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 Colusa Farms 

Phase 2 Square Feet 

City 

Compensation 

Rate City Compensation  

 

Building 1         180,000  Fixed       $333,333 

Building 2                     180,000  Fixed       $333,333 

Building 3                                                      180,000                     Fixed                      $333,333 

Total          540,000                   $1,000,000 

    Colusa Farms  

Phase 3 Square Feet 

City 

Compensation 

Rate City Compensation  

 

Building 1         110,000  Fixed                       $237,000 

Building 2                                                      172,100  Fixed                       $371,270 

Building 3                                                      182,200  Fixed                       $391,173 

Total          464,300       $1,000,000 

 

City Compensation Rate Adjustment Procedure.  During the Term of this Agreement, 
the City Manager and Development shall meet and confer, at least three (3) Months 
prior to the date which is every 5th anniversary of the Term ( each such date, a Rate 
Adjustment Date) to reconfirm or reestablish the City Compensation. The adjustment 
Rate within the 5th year shall be tied to prior years California weighted state average 
consumer price indexes. (CCPI). In no event shall said adjustment be lower than 3% 
nor greater than 6%  

4.2. Timeline to Construct:  Owners must obtain the issuance of a building 
permit to start construction of Phase 1 of the Project within 10 years of the execution date 
of this Agreement.  Failure to obtain this permit will result in breach of this Agreement, 
and therefore termination of the Agreement.  

4.3. Requirement to Complete Construction of Phase 1. To vest the City 
Compensation Rate set forth in Section 4.1 above, Developer shall have received a 
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Notice of Completion for at least 400,000 square feet of GBA on or before the 10th 
anniversary of the Effective Date of this Agreement. If Developer fails to receive a Notice 
of Completion for at least 400,000 square feet of GBA on or before the 10th anniversary 
of the Effective Date of this Agreement, then the City Compensation Rate shall then be, 
payable to the City on an annual basis, the amount of one million dollars per year until 
such time as a minimum of 400,000 square feet of GBA has been completed. Upon 
completion of 400,000 square feet of GBA, the City Compensation Rate shall be the 
amount pursuant to section 4.1 above. 

4.4. No Double Taxation.  No City Compensation shall be assessed for 
any sale of cultivated product to an on-site manufacturing operator.   

4.5. Certification of Non-Income Tax Exemption.   Owner certifies that 
Owner is not income tax exempt under State or Federal Law and that Owner will not file 
for such an exemption from the Internal Revenue Service or the Franchise Tax 
Board.  Owner will also require each Tenant and Buyer to certify that the Tenant and 
Buyer is not income tax exempt under State or Federal Law and will not file for such an 
exemption. 

4.6. Annual Compensation Payments.  The City Compensation shall be 
the only fee, tax, assessment or other charge owed by Developers and Owner regarding 
operation or use of the Cannabis Center, and specifically excluding any fee or tax the City 
might adopt or increase regarding cannabis-related activities and any periodic charge 
related to renewing or maintaining in effect the Special Use Permit. Annual Payments of 
the City Compensation Rate set forth in Section 4.1, as amended from time to time in 
accord with the procedures of Section 4.2, shall be made to the City within thirty (30) 
calendar days prior to each anniversary date of receipt by Owner of the Notice of for each 
building, on a building-by-building basis.    

4.7. Maintenance of Records.  Developers shall maintain complete 
records of their operations to substantiate and document the content of each Certified 
Report.  Such records shall include, without limitation, invoices and payments taken by 
Developers.  Developers shall maintain such records in a form and location reasonably 
accessible to the City, following reasonable notice to Developers and/or any operator, for 
a period of at least five (5) calendar years following submission of the Certified Report to 
which the records apply. 

4.8. Survival.  The obligations of Developers, Owner and City under this 
Section 4 shall survive the expiration or any earlier termination, as applicable, of this 
Agreement.   

5. Vested Rights/Use of the Property/Applicable Law/Processing. 

5.1. Right to Develop and Operate.  Owner shall have the vested right to 
develop and operate the Project on the Property in accordance with, and subject only to, 
the terms and conditions of this Agreement, the Project Approvals (as and when issued), 
and any amendments to any of them as shall, from time to time, be approved pursuant to 
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this Agreement.  For the Term of this Agreement, the City's ordinances, codes, 
resolutions, rules, regulations and official policies governing the development, 
construction, subdivision, occupancy and use of the Project and the Property including 
without limitation the Colusa General Plan, the Colusa Municipal Code, and the City 
Cannabis Law, shall be those that are in force and effect on the Approval Date 
(collectively, the "Applicable Law").  Notwithstanding anything to the contrary contained 
herein, this Agreement shall not supersede any other rights Owner may obtain pursuant 
to City's approval of a vesting tentative map for the Project or a portion of the Project. 

5.2. Permitted Uses.  The permitted uses of the Property, density and 
intensity of use of the Property, the maximum height, bulk and size of proposed buildings, 
the general provisions for reservation or dedication of land for public purposes and for the 
location and maintenance of on-site and off-site improvements and public utilities, and 
other terms and conditions of development and operation applicable to the Property and 
the Project, shall be those set forth in the Project Approvals and this Agreement.  

5.3. Exceptions to Applicable Law.  Notwithstanding anything to the 
contrary, the following exceptions and modifications to the provisions in the Applicable 
Law shall apply to development and operation of the Property and Project. 

5.3.1. Odor Control.  City agrees that the odor control requirements 
of Section 12F-12 and Section 21.5.06(n) of the Zoning Code of the Municipal Code, 
adopted as part of the City Cannabis Law, will adequately control odors.  Furthermore, 
City also acknowledges that the IS/MND in Section III(f) determined that odors from the 
Project would have a less than significant impact given cultivation will be indoors and 
buildings will have air filtration and ventilation systems to control odors. 

5.4. Applicable Fees, Exactions and Dedications. 
The City acknowledges and agrees that any typical development impact fees 
associated with the construction of building will be deferred until one year after receipt 
of the Notice of Completion. Furthermore, City acknowledges and agrees that 
development impact fees for any other improvements on the Property shall due after 
receipt of the Notice of Completion by Developer.  

5.4.1 This Agreement does not limit City's discretion to impose or 
require payment of fees, dedication of land, or construction of public improvements or 
facilities in connection with development of the Property that are identified as required to 
mitigate specific environmental and other impacts of a Subsequent Approval, so long as 
not inconsistent with the terms and conditions of this Agreement.   

5.4.2 Nothing shall restrict the ability of City to impose conditions or 
fees on the issuance of building permits that lawfully could have been imposed as 
conditions of approval of an approved tentative map based on a finding that the condition 
or fee is necessary because (i) it is required in order to comply with state or federal law, 
or (ii) failing to impose the condition or fee would place occupants of the Project or the 
community in a condition dangerous to their health or safety. 
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5.5. New Taxes and Assessments.  To the extent allowed by state or 
federal law, no new taxes, assessments or other charges not in force and effect as of the 
Approval Date shall be levied against the Property, the Project or Owner except as 
specified in this Agreement.  No increase in an existing tax, assessment or other charge 
shall be levied.  If any City-wide assessments or taxes are levied after execution of this 
Agreement, Owners are not exempt from payment thereof. 

5.6. Construction Codes.   

5.6.1. Uniform Codes Applicable.  Notwithstanding the provisions of 
Section 5.2 above, to the extent Applicable Law includes requirements under the state or 
locally adopted building, plumbing, mechanical, electrical and fire codes (collectively the 
"Construction Codes"), the Construction Codes included shall be those in force and 
effect at the time Owner submits its application for the relevant building, grading, or other 
construction permits to City; provided, in the event of a conflict between such Construction 
Codes and the Project Approvals, the Project Approvals shall, to the maximum extent 
allowed by law, prevail.  

5.6.2. Rules for Public Improvements.  For construction of public 
infrastructure, the Construction Codes along with any ordinances, resolutions, rules, 
regulations and official policies governing design, improvement and construction 
standards and specifications applicable to such construction shall be those in force and 
effect at the time of execution of the applicable improvement agreement between City 
and Owner, or at the time of permit approval if there is no improvement agreement. 

5.7. New Rules and Regulations. During the term of this Agreement, City 
may apply to the Property and the Project new or modified ordinances, resolutions, rules, 
regulations, standards, policies, conditions, specifications, new or amended general plan, 
specific plan and zoning provisions, new or amended fees or other exactions of the City 
which were not in force and effect on the Approval Date and thus not part of the Applicable 
Law (collectively, “New Rules”) only if (a) the New Rule is consented to in writing by 
Owner in Owner's sole and absolute discretion; or (b) it is otherwise expressly permitted 
by this Agreement. If City adopts a New Rule, Owner in its sole and absolute discretion 
may elect to comply with and receive the benefits of any New Rule by providing written 
notice to City of said election, after which such New Rule shall thereafter become part of 
the Applicable Law for the remaining Term of this Agreement. 

5.7.1. City shall not be precluded from applying any New Rules to 
the Project or the Property under the following circumstances, where the New Rules 
are: 

(a) Specifically mandated by changes in state or federal 
laws or regulations adopted after the Approval Date pursuant to Government Code 
section 65869.5; 

(b) Specifically mandated by a court of competent 
jurisdiction taking into consideration the vested rights protection provided by this 
Agreement and the Development Agreement Statutes; 
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(c) Changes to the Uniform Building Code or similar 
uniform construction codes, or to City’s local construction standards for public 
improvements so long as such code or standard has been adopted by City and is in effect 
on a City-wide basis; or 

(d) Required as a result of facts, events or circumstances 
presently unknown or unforeseeable that would otherwise have an immediate adverse 
risk on the health and safety of the surrounding community.  

(e) The City is currently preparing amendments to 
Chapters 12.E,12.F and Section 21.5.06(n) of the Zoning Code of the City Municipal Code 
which will be of citywide applicability, and Developer agrees that any changes to Chapter 
12.E and 12.F and Section 21.5.06(n) of the Zoning Code approved by the City Council 
prior to the date Developer applies for their first building permit will be applicable to the 
Project. 

5.8. Other Emergency Restrictions.  Notwithstanding anything to the 
contrary contained herein, if an ordinance, resolution, policy, directive or other measure 
is enacted or becomes effective, whether by action of City, by initiative, referendum, or 
otherwise, and if it imposes a building moratorium, a limit on the rate, timing, phasing or 
sequencing of development, a restriction on operations, or a voter-approval requirement 
which affects all or any part of the Property or Owner’s ability to develop and operate the 
Project (collectively, “Restrictions”), City agrees that such Restrictions shall not apply to 
the Project, the Property, this Agreement, the Project Approvals or the Subsequent 
Approvals unless it is imposed as part of a declaration of a local emergency or state of 
emergency as defined in Government Code section 8558, provided that to the extent it 
applies to all or any part of the Project then the Term shall automatically be extended for 
a period of time equal to the period during which the Restriction applies. 

5.9. Development of the Project; Phasing; Timing. 

5.9.1. No Requirement to Develop. Notwithstanding any provision 
of this Agreement, City and Owner expressly agree that there is no requirement that 
Owner must initiate or complete any action, including without limitation development of 
the Project or any portion or phase of the Project, within any period of time set by City, 
and City shall not impose such a requirement on any Project Approval or Subsequent 
Approval except as needed to ensure that necessary infrastructure is completed in an 
orderly fashion. Nothing in this Agreement is intended to create nor shall it be construed 
to create any affirmative development obligations to develop the Project at all or in any 
particular order or manner, or liability in Owner under this Agreement if the development 
fails to occur. It is the intention of this provision that Owner be able to develop the Property 
in accordance with its own time schedules and the Project Approvals. City acknowledges 
that Owner at this time cannot predict when or the rate at which or the order in which 
portions or phases of the Project will be developed, and City recognizes that many factors 
affect such actions that may not be within Owner’s control, including but not limited to 
market orientation and demand, interest rates and funding availability, and competition. 
Nothing in this Agreement shall exempt Owner from completing work required by a 
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subdivision agreement, road improvement agreement or similar agreement in accordance 
with the terms thereof, nor shall this Section 5.8 affect the Term of this Agreement or of 
any related Project Approvals or Subsequent Approvals. 

5.9.2. No Restriction on Timing.  City agrees that Owner shall be 
able to develop in accordance with Owner’s own time schedule as such schedule may 
exist from time to time, and Owner shall determine which part of the Property to develop 
first, and in what sequence, and at Owner’s chosen schedule.  In particular, and not in 
limitation of any of the foregoing, since the California Supreme Court held in Pardee 
Construction Co. v. City of Camarillo (1984) 37 Cal. 3d 465, that the failure of the parties 
therein to consider and expressly provide for the timing of development resulted in a later-
adopted initiative restricting the timing of development to prevail over such parties' 
agreement, it is the Parties' intent to avoid that result by acknowledging that Owner shall 
have the right to develop the Property in such order and at such rate and at such times 
as Owner deems appropriate within the exercise of its subjective business judgment, and 
that the timing, rate or sequence of development and occupancy of the Project shall not 
be restricted or dictated by any means other than as specifically may be recognized in 
this Agreement. 

5.10. Processing and City Discretion.   

5.10.1. Nothing in this Agreement shall be construed to limit 
the authority or obligation of City to hold necessary public hearings, nor to limit the 
discretion of City or any of its officers or officials with regard to those Subsequent 
Approvals that require the exercise of discretion by City, provided that such discretion 
shall be exercised consistent with the vested rights granted by this Agreement, the 
Applicable Law and the Project Approvals, and City shall apply the Applicable Law as the 
controlling body of law. 

5.10.2. Owner acknowledges that implementation of the 
Project will require City’s consideration and approval of applications for Subsequent 
Approvals and that City will complete environmental review in connection with those 
Subsequent Approvals as required by CEQA and other applicable federal, state and local 
laws and regulations. City's environmental review of the Subsequent Approvals pursuant 
to CEQA shall utilize the MEIR and the MND to the fullest extent permitted by law; 
provided, however, nothing in this Agreement shall be deemed to limit the legal authority 
of City to conduct any environmental review required under CEQA or other applicable 
laws and regulations. 

5.11. Regulation by Other Public Agencies.  The Parties acknowledge that 
other public agencies not within City's control may possess authority to regulate aspects 
of development of the Property, and this Agreement does not limit such authority of other 
public agencies. The Parties understand and agree that no development is allowed within 
the Airport’s Area of Influence until said proposed project to be developed has obtained 
Airport Land Use Committee (ALUC) review and approval, or should the ALUC not 
approve, approval by the City Council of an override of the ALUC decision. The Parties 
further understand and agree the final design of the road section of East Main Street 
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located in the County of Colusa shall be designed to the satisfaction of the County of 
Colusa’s Public Works Director.   

6. Covenants of Owner.  During the Term of this Agreement, Owner hereby 
covenants and agrees with the City as follows: 

6.1. Implementation.  Owner shall use commercial reasonable efforts to 
pursue the implementation of the Project as expeditiously as feasible, consistent with and 
subject to this Agreement, the Project Approvals and the Applicable Law. 

6.2. Maintain & Operate Project.  Developers shall maintain and operate 
the Project on the Property, once constructed, throughout the Term of this Agreement, in 
accordance with this Agreement, the Project Approvals, the Applicable Law, and all State 
and Federal laws. 

6.3. Hold Harmless  Owner shall defend (with counsel reasonably 
acceptable to City), indemnify and hold City and its councilpersons, officers, attorneys, 
agents, contractors, and employees (collectively, the “Indemnified Parties”) harmless 
from and against all losses, costs and expenses (including, without limitation, reasonable 
attorneys’ fees and costs), damages (including, without limitation, consequential 
damages), claims and liabilities to the extent arising from the Project, this Agreement, the 
approval of the Project, and the activities of Tenants, their members, officers, employees, 
agents, contractors, invitees and any third parties on the Cannabis Center Site, from and 
against any challenges to the validity of this Agreement or other Project Approvals; 
provided, Owner shall have no such obligation arising from the negligence or wrongful 
misconduct of the Indemnified Parties.  To the extent that Owner sells a portion of the 
Project to a Buyer, that Buyer and its successors in interest shall bear the responsibility 
of Owner under this Section 6.3 rather than Owner or any other Buyer.  The obligations 
of Owner under this Section shall survive the expiration or any earlier termination, as 
applicable, of this Agreement.       

7. Covenants of City.  During the Term of this Agreement, City hereby 
covenants and agrees with Owner as follows: 

7.1. Expeditious Services.  City shall process applications and address 
questions and concerns raised by Developers’ representatives at the "counter" at City 
Hall as expeditiously as reasonably possible. Upon a Developer’s request, or if, in an 
exercise of City's own discretion, City staff determines that it cannot comply with this 
section, City shall expeditiously engage the services of private contract planners, plan 
checkers or inspectors ("Private Contractors") to perform such services as may be 
necessary to assist in processing the Project plans as described herein. Compensation 
of such Private Contractors shall be at the Developer’s sole cost and expense, inclusive 
of any administrative cost to City of integrating services by Private Contractors into the 
Project's development processing. The Developer shall pay such costs and expenses of 
Private Contractors via reimbursement to City, per City's applicable policies and 
procedures. City shall have absolute discretion in the selection of such Private 
Contractors; provided the Developer shall have the right to reject the use of one or more 
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particular Private Contractors in its reasonable discretion, in which case City shall select 
another Private Contractor not rejected by the Developer. 

7.2. Building Permits and Other Approvals and Permits.  Subject to (a) 
Owner's compliance with this Agreement, the Project Approvals, the Applicable Law and 
the Construction Codes; and (b) payment of the Processing Fees pursuant to Section 
5.4.3 charged for the processing of such applications, permits and certificates and for any 
utility connection, or similar fees and charges of general application, the City shall in good 
faith expeditiously process and issue to Developers all necessary use permits, building 
permits, occupancy certificates, regulatory permits, licenses and other required permits 
for the construction, use and occupancy of the Project, or any portion thereof, as applied 
for, including connection to all utility systems under the City's jurisdiction and control (to 
the extent that such connections are physically feasible and that such utility systems are 
capable of adequately servicing the Project). 

7.3. Procedures and Standards.  The standards for granting or 
withholding permits or approvals required hereunder in connection with the development 
of the Project and the operation of the Cannabis Center shall be governed as provided 
herein by the standards, terms and conditions of this Agreement and the Project 
Approvals,  and  to  the  extent  not inconsistent therewith, the Applicable Law, but the 
procedures for processing applications for such permits or approvals  shall be governed 
by such ordinances and regulations as may then be applicable to the extent not 
inconsistent with this Agreement. 

7.4. Right to Rebuild.  City agrees that Owner, in Owner’s sole discretion, 
may renovate or rebuild the Project or portions thereof during the Term should it become 
necessary due to natural disaster, changes in seismic, flood or other requirements, fire, 
or other causes.  Any such renovation or reconstruction shall comply with the terms of 
this Agreement, and may be subject to CEQA as may be required under applicable law.  

8. Effect of Agreement.  

8.1. Grant of Right.  This Agreement shall constitute a part of the Enacting 
Ordinance, as if incorporated by reference therein in full.  The Parties acknowledge that 
this Agreement grants Owner the right and entitlement to develop the Project and use the 
land pursuant to specified and known criteria and rules as set forth in the Project 
Approvals and Applicable Law, and to grant the City and the residents of the City certain 
benefits which they otherwise would not receive. 

8.2. Binding on City/Vested Right of Owner.  This Agreement shall be 
binding upon the City and its successors in accordance with and subject to its terms and 
conditions notwithstanding any subsequent action of the City, whether taken by ordinance 
or resolution of the City Council, or by referenda, initiative, or otherwise.  The Parties 
acknowledge and agree that by entering into this Agreement and relying thereupon, 
Owner has obtained, subject to the terms and conditions of this Agreement, a vested right 
to proceed with its development and operation of the Project as set forth in the Project 
Approvals and the Applicable Law, and the timing provisions of Section 3, and the City 
has entered into this in order to secure the public benefits conferred upon it hereunder 
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which are essential to alleviate current and potential problems in the City and to protect 
the public health, safety and welfare of the City and its residents, and this Agreement is 
an essential element in the achievement of those goals. 

8.3. Future Conflicting Initiatives or Referenda.  If any New Rule is 
enacted or imposed by a citizen-sponsored initiative or referendum, or by the City Council 
directly or indirectly in connection with any proposed initiative or referendum, such New 
Rule shall not apply to the Property or Project.  The Parties, however, acknowledge that 
the City’s approval of this Agreement and one or more of the Project Approvals are 
legislative actions subject to referendum.   

9. Permitted Delays; Supersedure by Subsequent Laws. 

9.1. Permitted Delays.  In addition to any other provisions of this 
Agreement with respect to delay, Developers and City shall be excused from performance 
of their obligations hereunder during any period of delay caused by Force Majeure as 
defined in Section 3.1.3, litigation, acts or neglect of the other Party, any referendum 
elections held on the Enacting Ordinance or the Applicable Law, or any other matter 
affecting the Project or the approvals, permits or other entitlements related thereto, or 
restrictions imposed or mandated by governmental or quasi-governmental entities other 
than City, enactment of conflicting provisions of the Constitution or laws of the State of 
California or any codes, statutes, regulations or executive mandates promulgated 
thereunder (collectively, "Laws"), orders of courts of competent jurisdiction, or any other 
cause similar or dissimilar to the foregoing beyond the reasonable control of City or 
Developers, as applicable.  Each Party shall promptly notify the other Party of any delay 
hereunder as soon as possible after the same has been ascertained.  The time of 
performance of such obligations shall be extended by the period of any delay hereunder. 

9.2. Supersedure of Subsequent Laws or Judicial Action.   

9.2.1. The provisions of this Agreement or of the Project Approvals 
shall, to the extent feasible, be modified or suspended as may be necessary to comply 
with any new state or federal law or regulation or an action of a state or federal agency 
(“Non-City Law”) or decision issued by a court of competent jurisdiction (a "Decision"), 
enacted or made after the Effective Date which is determined to be applicable and 
prevents or precludes compliance with one or more provisions of this Agreement or of a 
Project Approval (such Non-City Law or Decision, a “Change in Law”).   

9.2.2. Promptly after a Party learns of any such Change in Law, that 
Party shall provide the other Party written notice and a copy, together with a statement 
identifying how it conflicts with or affects the provisions of this Agreement or of a Project 
Approval.  The Parties thereafter shall promptly meet and confer in good faith to determine 
the feasibility of any such modification or suspension based on the effect such 
modification or suspension would have on the purposes and intent of this Agreement or 
the Project Approval, and shall make a reasonable attempt to modify or suspend this 
Agreement or the Project Approval to comply with such Change in Law in a manner that 
protects, to the greatest extent feasible, the vested rights of Owner under this Agreement.  
Each Party agrees to extend to the other its prompt and reasonable cooperation in so 
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modifying this Agreement or Project Approval. If the Parties cannot agree on a manner 
or method to comply with the Change in Law, the Parties may but shall not be required to 
engage in alternative dispute resolution. 

9.2.3. During the interim until this Agreement or the Project Approval 
is so amended, or for the remainder of the Term if this Agreement or Project Approval is 
not so amended, the provisions at issue shall be deemed suspended but the remainder 
of this Agreement or Project Approval shall remain in full force and effect to the extent it 
is not inconsistent with such Change in Law and to the extent such Change in Law does 
not render such remaining provisions impractical to enforce; provided, Owner retains the 
right in Owner’s sole discretion to terminate this Agreement and Owner’s obligations 
hereunder in response to suspension of such provisions. 

9.2.4. Owner and City shall have the right to challenge the new 
Change in Law preventing compliance with the terms of this Agreement or a Project 
Approval.  In the event that such challenge is successful, this Agreement or the Project 
Approval shall remain unmodified and in full force and effect, except that the Term shall 
be extended, in accordance with Section 2.1 above, for a period of time equal to the length 
of time the challenge was pursued, to the extent such challenge delayed the 
implementation of the Project or delayed or temporarily halted or curtailed operation of 
the Cannabis Center. 

10. Operating Memoranda.  The provisions of this Agreement require a close 
degree of cooperation between the City and the Developers.  It is anticipated due to the 
term of this Agreement that refinements to the approvals may be appropriate with respect 
to the details of performance of the City and the Developers.  To the extent allowable by 
law, the Developers shall retain a certain degree of flexibility as provided herein with 
respect to all matters, items and provisions covered in general under this Agreement.  
When and if the Developers find it necessary or appropriate to make changes, 
adjustments or clarifications, the Parties shall enter into memoranda (“Operating 
Memoranda”) approved by the Parties in writing, which reference this Section of the 
Agreement.   Operating Memoranda are not intended to constitute an amendment to this 
Agreement but mere ministerial clarifications; therefore, public notices and hearings shall 
not be required.  The City Attorney shall be authorized upon consultation with the 
Developers, to determine whether a requested clarification may be effectuated pursuant 
to this Section or whether the requested clarification is of such character to constitute an 
amendment to this Agreement which requires compliance with the provisions of this 
Agreement pertaining to amendments.  The authority to enter into such Operating 
Memoranda is hereby delegated to the City Manager, and the City Manager is hereby 
authorized to execute any Operating Memoranda hereunder without further City Council 
action.  Where Tenants request Operating Memoranda, they shall be subject to review 
and approval by the Owner of the subject portion of the Project.  

11. Building Permits.  Nothing set forth herein shall impair or interfere with the 
right of City to require the processing of building permits as required by law relating to 
any specific improvements proposed for the Project pursuant to the Construction Codes, 
inclusive of such California and International Codes as have been adopted in accord 
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therewith, that are in effect at the time such permits are applied for; provided, however, 
no such permit processing shall authorize or permit City to impose any condition on and/or 
withhold approval of any proposed improvement the result of which would be inconsistent 
with this Agreement.    

12. Assignment and Transfer of Rights. Except as otherwise provided in this 
Section, the burdens of this Agreement are binding upon, and the benefits of this 
Agreement inure to, all successors-in-interest of the Parties and constitute covenants that 
run with the Property. Owner, for itself, its heirs, distributees, executors, administrators, 
legal representatives, successors and assigns, may at any time during the Term, assign, 
convey, lease, sell or otherwise transfer all or any portion of its rights under this 
Agreement and under the Special Use Permit (“Assignable Rights”) to a third party, a 
subordinate entity, or a related entity (an “Assignee”) in its sole discretion and without 
the prior written consent of City in each instance but with prior notice to City; provided 
any such Assignee must fully comply with all applicable terms of this Agreement, including 
without limitation the requirement to obtain a Regulatory Permit. Without limiting the 
foregoing, Owner may lease portions of the Project to Tenants and/or sell portions of the 
Property to Buyers, who thereafter shall assume the obligations and enjoy the rights of 
this Agreement (except as this Agreement may reserve such rights or obligations to 
Owner). Any lease or sale agreement shall require Tenants and Buyers to cooperate with 
Owner, City and other Tenants and Buyers in all respects with matters pertaining to this 
Agreement. 

13. Review for Compliance. 

13.1. Periodic Review.  Pursuant to Section 65865.1 of the Development 
Agreement Statutes, City shall engage in an annual review of this Agreement, on or 
before the anniversary of the Effective Date, in order to ascertain Owner’s good faith 
compliance with its terms (the “Periodic Review”).  Any initial finding of non-compliance 
will entitle Owner to reasonable good faith discussions with City staff to resolve the issue, 
and if necessary, a hearing before the City Council.  In the event City fails to formally 
conduct such annual review, Owner shall be deemed to be in full compliance with the 
Agreement.  If Owner sells a portion of the Property or Project to a Buyer, the Periodic 
Review as to that portion shall be between City and that Buyer (but with notice to Owner), 
and any results of such Periodic Review shall only involve and affect that portion and that 
Buyer and not affect Owner or the remainder of the Property and Project. 

14. Amendment or Cancellation. 

14.1. Amendment of Agreement. 

14.1.1. Modification Because of Conflict with State or Federal 
Laws.  An amendment to this Agreement resulting from a Change in Law shall be 
governed by Section 12.2. 

14.1.2. Amendment or Cancellation by Mutual Consent.  This 
Agreement may be amended (in whole or part) in writing from time to time by mutual 
consent of the Parties and in accordance with the procedures of Government Code 
section 65868. Except as otherwise permitted herein, this Agreement may be canceled 
in whole or in part only by an action which complies with Government Code section 65868. 
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14.1.3. Amendment as to Portion of Property.  When a Party 
that is successor to Owner as to a portion of the Property (“Portion”) seeks such an 
amendment, then such Party may only seek amendment of this Agreement as directly 
relates to the Portion, and the Party or Parties owning the remainder of the Property shall 
not be required or entitled to be a signatory or to consent to an amendment that affects 
only the other Party's Portion so long as such amendment does not directly or indirectly 
affect the rights or obligations of the Parties owning the remainder of the Property. If any 
Portion of the Property is subject to a document which creates an association which 
oversees common areas and any construction or reconstruction on or of the same, then 
the association shall be deemed to be the "owner" of that Portion of the Property for the 
purpose of amending this Agreement.  Notice shall be given to Owner and all Parties 
owning Portions of the Property of any attempt to amend this Agreement as to a Portion, 
who shall have the right to intervene based on the claim that the amendment will affect 
rights or obligations as to the remainder of the Property. 

14.1.4. Administrative Agreement Amendments.  
Notwithstanding the provisions of Section 17.1.2, the City Manager or designee 
(“Director”) may, except to the extent otherwise required by law, enter into certain 
amendments to this Agreement on behalf of City so long as such amendment does not 
substantially affect (a) the Term; (b) the permitted uses of the Property; (c) conditions, 
terms, restrictions or requirements for subsequent discretionary actions; (d) the density 
or intensity of use of the Property; (e) the maximum height or size of proposed buildings; 
or (f) monetary contributions by Owner as provided in this Agreement (an 
“Administrative Agreement Amendment”), and shall not, except to the extent otherwise 
required by law, require notice or public hearing before the Parties may execute an 
amendment hereto. The Director shall evaluate and apply the term “substantially affect” 
in the context of the Project as a whole. 

14.1.5. Amendment Exemptions.  No amendment of an Initial 
Approval or Subsequent Approval, whether done as an administrative amendment or 
otherwise, shall require an amendment to this Agreement.  Instead, any such matter 
automatically shall be deemed to be incorporated into the Project and vested under this 
Agreement when written and executed by the Parties. 

14.1.6. Amendment Limitations.  In consideration of the scope 
of benefits to City provided by this Agreement and the Project, any amendment to this 
Agreement shall only be subject to such new terms and conditions, including new 
exactions or other obligations, as are reasonably related to impacts on City directly 
attributable to such amendment. 

14.2. Amendment of Project Approvals.  To the extent permitted by law, 
any Initial Approval or Subsequent Approval may, from time to time, be amended or 
modified in the following manner. 

14.2.1. Administrative Project Amendments.  Upon written 
request by Owner for an amendment or modification to an Initial Approval or Subsequent 
Approval, the Director shall determine (a) whether the requested amendment or 
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modification is minor when considered in light of the Project as a whole, and (b) whether 
the requested amendment or modification is consistent with this Agreement, Applicable 
Law, applicable Construction Codes, and State and Federal law. If the Director finds that 
the proposed amendment or modification satisfies the terms of this Section 15.2.1, and 
will result in no new significant environmental impacts not addressed and mitigated in the 
MND or mitigated by conditions to any Project Approval, it shall be determined to be an 
“Administrative Project Amendment” and the Director may, except to the extent 
otherwise required by law, approve the Administrative Project Amendment without notice 
or public hearing. Without limiting the generality of the foregoing, lot line adjustments, 
reductions in the density, intensity, scale or scope of the Project, minor alterations in 
vehicle or pedestrian circulation patterns or access points, minor variations in lot layouts, 
substitutions of comparable landscaping for any landscaping shown on any final 
development plan or landscape plan, variations in the location of structures that do not 
substantially alter the design concepts of the Project, variations in the location or 
installation of utilities and other infrastructure that do not substantially alter the design 
concepts of the Project, and minor adjustments to the Project site diagram or Property 
legal description shall be treated as Administrative Project Amendments. 

14.2.2. Non-Administrative Project Amendments.  Any request 
of Owner for an amendment or modification to an Initial Approval or Subsequent Approval 
which is determined not to be an Administrative Project Amendment pursuant to Section 
15.2.1 shall be subject to review, consideration and action pursuant to Applicable Law 
and this Agreement. 

15. Notices.  All notices or other communications required or permitted 
hereunder shall be in writing and shall be either personally delivered (which may include 
delivery by means of professional overnight courier service which confirms receipt in 
writing [such as Federal Express or UPS]), sent by email, or sent by certified or registered 
mail, return receipt requested, postage prepaid to the following parties at the following 
addresses or numbers:  

If to City: City of Colusa 
Attention: City Manager 
425 Webster Street 
Colusa CA 95932 
Email: 
citymanager@cityofcolusa.com 
 
With copy to: 

Jones & Mayer, City Attorney 
Attention: Ryan R. Jones, Esq. 
6549 Auburn Blvd. 
Citrus Heights, California 95621 
Email: rjr@jones-mayer.com 
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If to Owner:  

 

 

COLUSA RIVERBEND ESTATES 
L.P., a California limited partnership, 
 
 
 And 
 
POMONA RIO PROPERTY, LLC a 
California limited liability company  
Courtney Dubar  
 
 
 

Notices sent in accordance with this Section shall be deemed delivered upon the: (a) date 
of delivery as indicated on the written confirmation of delivery (if sent by overnight courier 
service); (b) date of actual receipt (if personally delivered by other means); (c) date of 
transmission (if sent by email or Fax), if received before 5:00p.m. on a regular business 
day, otherwise on the next regular business day, so long is sender receives actual 
confirmation that the transmission was received; or (d) date of delivery as indicated on 
the return receipt (if sent by certified or registered mail, return receipt requested).  Notice 
of change of address shall be given by written notice in the manner detailed in this 
Section.  

16. Breach and Remedies.   

16.1. Notwithstanding any provision of this Agreement to the contrary, 
Developers shall not be deemed to be in default under this Agreement with respect to any 
obligation owed solely to City, and City may not terminate or modify Developers’ rights 
under this Agreement, unless City shall have first delivered a written notice of any alleged 
default to Owner and the defaulting Developer that specifies the nature of such default.  
If such default is not cured by the defaulting Developer within sixty (60) days after receipt 
of such notice of default, or with respect to defaults that cannot be cured within such 
period, the defaulting Developer fails to commence to cure the default within thirty (30) 
days after receipt of the notice of default, or thereafter fails to diligently pursue the cure 
of such default, City may terminate the defaulting Developer’s rights under this 
Agreement.  Owner reserves the right but is not obligated to cure any default of a 
defaulting Developer so as to allow the Developer to remain in the Project with the rights 
and obligations of this Agreement. 

16.1.1. Notwithstanding subsection 15.1, if a Tenant’s default 
results in City terminating the Tenant’s rights under this Agreement as to a portion of the 
Project occupied by the Tenant, Owner may reactivate such rights for the remaining Term 
either by occupying and operating the former Tenant’s portion of the Project or by leasing 
it to another Tenant that qualifies under this Agreement.  Recognizing the substantial 
benefit the City obtains through continued operation of the Project under this Agreement, 
Owner shall not be required to cure the former Tenant’s default to exercise this right. 

16.1.2. Notwithstanding subsection 15.1, if a Buyer’s default 
results in City terminating the Buyer’s rights under this Agreement as to a portion of the 
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Project owned by the Buyer, Owner may reactivate such rights for the remaining Term by 
obtaining title to the former Buyer’s portion of the Project and thereafter either operating 
such portion, leasing it to a Tenant, or selling it to another Buyer.  Owner shall not be 
required to cure the former Buyer’s default to exercise this right.  Recognizing the 
substantial benefit the City obtains through continued operation of the Project under this 
Agreement, 

16.2. Default by any Assignee or Owner’s successor in interest shall affect 
only that portion of the Property owned by such Assignee or successor, and shall not 
cancel or diminish in any way Owner’s rights with respect to any portion of the Property 
not owned by such Assignee or successor.   

16.3. In the event that a breach of this Agreement occurs, irreparable harm 
is likely to occur to the non-breaching Party and damages will be an inadequate remedy.  
To the extent permitted by law, therefore, it is expressly recognized that injunctive relief 
and specific enforcement of this Agreement are proper and desirable remedies, and it is 
agreed that any claim by a non-breaching Party for an alleged breach of this Agreement 
shall be remedied by injunctive relief or an appropriate action for specific enforcement of 
this Agreement, or to terminate this Agreement, and not by a claim or action for monetary 
damages against the breaching Party; provided, this limitation on damages shall not 
preclude actions to enforce payments of monies owed under this Agreement. 

17. Entire Agreement.  This Agreement and the Exhibits herein contain the 
entire integrated agreement among the Parties.  The Parties intend that this Agreement 
state their agreement in full to each and every one of its provisions.  Any prior agreements, 
understandings, promises, negotiations or representations respecting the matters dealt 
with herein or the duties of any Party in relation thereto, not expressly set forth in this 
Agreement, are agreed by all Parties to be null and void.  

18. Severability.  If any term, provision, condition, or covenant of this 
Agreement, or the application thereof to any Party or circumstance, shall to any extent be 
held invalid or unenforceable, the remainder of the instrument, or the application of such 
term, provision, condition or covenant to persons or circumstances other than those as to 
whom or which it is held invalid or unenforceable, shall not be affected thereby and each 
term and provision of this Agreement shall be valid and enforceable to the fullest extent 
permitted by law.     

19. Attorneys’ Fees.  If the services of any attorney are required by any party to 
secure the performance of this Agreement or otherwise upon the breach or default of 
another party, or if any judicial remedy or arbitration is necessary to enforce or interpret 
any provisions of this Agreement or the rights and duties of any person in relation to this 
Agreement, the prevailing party shall be entitled to reasonable attorneys' fees, costs and 
other expenses, in addition to any other relief to which such party may be entitled. 
Prevailing party includes (a) a party who dismisses an action in exchange for sums 
allegedly due; (b) the party that receives performance from the other party of an alleged 
breach of covenant or a desired remedy, if it is substantially equal to the relief sought in 
an action; or (c) the party determined to be prevailing by a court of law. 
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 Whenever provision is made in this Agreement for the payment of attorney's fees, 
such fees shall be payable whether the legal services are rendered by a salaried 
employee for the party or by independent counsel and shall include such fees as are 
incurred in connection with any pretrial proceeding, trial or appeal of the action. Any award 
of damages following judicial remedy or arbitration as a result of the breach of this 
Agreement or any of its provisions shall include an award of prejudgment interest from 
the date of the breach at the maximum amount of interest allowed by law. 

20. Counterparts.  This Agreement may be executed in one or more 
counterparts, each of which will be deemed an original, but all of which constitute one 
and the same instrument.   

21. Execution of Agreement.  The Parties shall sign this Agreement on or within 
five (5) business days of the Approval Date.  

22. Estoppel Certificate.  City shall, at any time and from time to time within ten 
(10) days after receipt of written notice from a Developer so requesting, execute, 
acknowledge and deliver to the Developer a statement in writing: (a) certifying that this 
Agreement is unmodified and in full force and effect (or, if modified, stating the nature of 
such modification and certifying that this Agreement, as so modified, is in full force and 
effect); and (b) acknowledging that there are no uncured defaults on the part of the 
Developer hereunder or specifying such defaults if any are claimed.  Any such statement 
may be relied upon by any prospective purchaser or encumbrancer of all or any portion 
of the Property.  Upon a Developer’s written request, City shall issue a certificate of 
performance evidencing completion of any of the Developer’s obligation(s) under this 
Agreement.   

23. Encumbrances on Real Property.   

23.1. Discretion to Encumber.  The Parties hereto agree that this 
Agreement shall not prevent or limit Owner, in any manner, at Owner’s sole discretion, 
from encumbering the Property or any portion thereof or any improvements thereon then 
owned by such person with any mortgage, deed of trust or other security device 
(“Mortgage”) securing financing with respect to the Property or such portion.  City 
acknowledges that the lenders providing such financing may require certain 
modifications, and City agrees, upon request, from time to time, to meet with Owner 
and/or representatives of such lenders to negotiate in good faith any such request for 
modification.  City further agrees that it will not unreasonably withhold its consent to any 
such requested modification.  Any mortgagee or trust deed beneficiary of the Property or 
any portion thereof or any improvements thereon and its successors and assigns 
(“Mortgagee”) shall be entitled to the following rights and privileges. 

23.2. Lender Requested Modification/Interpretation.  City acknowledges 
that the lenders providing financing to Developers may request certain interpretations and 
modifications of this Agreement.  City therefore agrees upon request, from time to time, 
to meet with the Developers and representatives of such lenders to negotiate in good faith 
any such request for interpretation or modification.  The City will not unreasonably 
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withhold its consent to any such requested interpretation or modification provided such 
interpretation or modification is consistent with the intent and purposes of this Agreement, 
provided, further, that any modifications of this Agreement are subject to the provisions 
of this Agreement relative to modifications or amendments.  Notwithstanding the above, 
no change to this Agreement requested by a Tenant or Buyer shall be made without the 
Owner’s approval in its sole discretion. 

23.3. Mortgage Protection.  This Agreement shall be superior and senior 
to the lien of any Mortgage.  Notwithstanding the foregoing, no breach of this Agreement 
shall defeat, render invalid, diminish or impair the lien of any Mortgage made in good faith 
and for value, and any acquisition or acceptance of title or any right or interest in or with 
respect to the Property or any portion thereof by a Mortgagee (whether pursuant to a 
Mortgage, foreclosure, trustee’s sale, deed in lieu of foreclosure or otherwise) shall be 
subject to all of the terms and conditions of this Agreement.   

23.4. Mortgagee Not Obligated.  Notwithstanding the provisions of Section 
26.3, no Mortgagee will have any obligation or duty under this Agreement to perform the 
obligations of Owner or other affirmative covenants of Owner hereunder, or to guarantee 
such performance, except that to the extent that Mortgagee opts to receive the benefits 
of the Agreement, including the right to operate, any covenant to be performed by Owner 
is a condition to the performance of a covenant by City, and the performance thereof shall 
continue to be a condition precedent to City’s performance hereunder.  No Mortgagee will 
be liable for any monetary defaults arising prior to its acquisition of title to the Property or 
any portion thereof.  Uncured monetary defaults will terminate the rights under this 
Agreement and Mortgagee’s right to operate, to the extent such default relates to all or a 
portion of the Property. 

23.5. Written Notice of Default.  Each Mortgagee shall be entitled to 
receive written notice from City of any default by Owner under this Agreement, if such 
default is not cured within thirty (30) days, provided such Mortgagee has delivered a 
written request to City for such notice.  Each Mortgagee shall have a further right, but not 
the obligation, to cure such default for a period of thirty (30) days after receipt of such 
notice of default.  Any non-curable defaults of Owner of any obligation owed solely to City 
arising prior to Mortgagee’s acquisition of title to the Property or any portion thereof shall 
be waived; provided, however, the non-payment of money shall not be deemed a non-
curable default. 

24. Binding Effect.  This Agreement shall be binding on and inure to the benefit 
of the Parties to this Agreement and their heirs, personal representatives, successors, 
and assigns, except as otherwise provided in this Agreement.   

25. Governing Law and Venue.  This Agreement and the legal relations 
between the Parties shall be governed by and construed in accordance with the laws of 
the State of California.  Furthermore, the Parties agree to venue in the Superior Court of 
Colusa County, California.    
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26. Mutual Covenants.  The covenants contained herein, including those 
contained in the Recitals herein, are mutual covenants and also constitute conditions to 
the concurrent or subsequent performance by the party benefited thereby of the 
covenants to be performed hereunder by such benefited party. 

27. Successors in Interest.  The burdens of this Agreement shall be binding 
upon, and the benefits of this Agreement shall inure to, all successors in interest to the 
Parties to this Agreement (“Successors”).  Furthermore, the rights and remedies, 
together with the benefits and burdens of this Agreement of each Party to this Agreement 
shall be coextensive with those of its Successors.  All provisions of this Agreement shall 
be enforceable as equitable servitudes and constitute covenants running with the land.  
Each covenant to do or refrain from doing some act hereunder with regard to development 
of the Property: (a) is for the benefit of and is a burden upon every portion of the Property; 
(b) runs with the Property and each portion thereof; and, (c) is binding upon each Party 
and each Successor during ownership of the Property or any portion thereof.  From and 
after recordation of this Agreement, this Agreement shall impute notice to all persons and 
entities in accord with the recording laws of this State 

28. No Third Party Beneficiaries.  This Agreement is made and entered into for 
the sole protection and benefit of the Parties and their Successors and Assignees.  No 
other person or entity shall have any right of action based upon any provision of this 
Agreement. 

29. Waiver.  Failure by a Party to insist upon the strict performance of any of 
this Agreement’s provisions by the other Party, or the failure by a Party to exercise its 
rights upon the breach or default of the other Party, shall not constitute a waiver of such 
Party's right to insist and demand strict compliance by the other Party with the terms of 
this Agreement thereafter, or be deemed a continuing waiver or a waiver of any 
subsequent breach of that or any other provision of this Agreement. 

30. Time of Essence.  Time is of the essence in the performance of the 
provisions of this Agreement as to which time is an element. 

31. Recordation of Agreement.  This Agreement and any amendment or 
cancellation thereof shall be recorded with the County Recorder by the City Clerk within 
the period required by Government Code Section 65868.5. 

32. Headings.  The headings in this Agreement are inserted for convenience 
only.  They do not constitute part of this Agreement and shall not be used in its 
construction. 

33. Jointly Drafted.  It is agreed among the Parties that this Agreement was 
jointly negotiated and jointly drafted by the Parties and their respective counsel, and that 
it shall not be interpreted or construed in favor of or against any Party solely on the ground 
that it drafted the Agreement.  It is also agreed and represented by all Parties that said 
Parties were of equal or relatively equal bargaining power and that in no way whatsoever 
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shall this Agreement be deemed to be a contract of adhesion, or unreasonable or 
unconscionable.  

34. Independent Legal Counsel.  Each Party acknowledges that it has been 
represented by independent legal counsel of its own choice throughout all of the 
negotiations that preceded the execution of this Agreement or has knowingly and 
voluntarily declined to consult legal counsel, and that each Party has executed this 
Agreement with the consent and on the advice of such independent legal counsel.    

35. Further Cooperation.  The Parties herein agree to execute any and all 
agreements, documents or instruments as may be reasonably necessary in order to fully 
effectuate the agreements and covenants of the Parties contained in this Agreement, or 
to evidence this Agreement as a matter of public record, if required to fulfill the purposes 
of this Agreement. The Parties further agree to mutually cooperate with one another in 
carrying out the purposes of this Agreement.   

36. Enforceability.  This Agreement shall not become binding and shall have no 
force and effect whatsoever until such time as it has been fully executed by and delivered 
to all of the Parties hereto. 

[Remainder of page left blank. Signatures on following pages] 
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 IN WITNESS WHEREOF, the undersigned have executed this Agreement as of 
the Execution Date. 

“CITY” 
 
 

Date:  __________________, 2023 

CITY OF COLUSA, CA 
a California Municipal Corporation 
 

By: _____________________________ 
 Greg Ponciano, Mayer 
  

Attest: 
 

By: _____________________________ 
 Shelly Kittle 
 City Clerk 

Approved as to form: 

JONES & MAYER 
 

By: _____________________________ 
 Ryan R. Jones, Esq. 
 City Attorney 
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ACKNOWLEDGEMENT 

A notary public or other officer completing this certificate verifies only the 
identity of the individual who signed the document to which this certificate 
is attached, and not the truthfulness, accuracy, or validity of that 
document. 

STATE OF CALIFORNIA   } 
COUNTY OF _____________________ } 

 

On___________________ before me, ______________________________________  
      (insert name and title of the officer) 

 

personally appeared _________________________________________________, who 
proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) 
is/are subscribed to the within instrument and acknowledged to me that he/she/they 
executed the same in his/her/their authorized capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or the entity upon behalf of which the 
person(s) acted, executed the instrument.  

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct.  

WITNESS my hand and official seal. 

 

_________________________________________ 
Signature of Notary 
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“OWNER” 
 
 

Date: _________, 2023 

COLUSA RIVERBEND ESTATES L.P., a 
California limited partnership,  
 

By: _____________________________ 
 Managing Member 

 

POMONA RIO PROPERTY, LLC a 
California limited liability company 

___________________________________
Courtney Dubar  
 
 . 
  

  

36

Item 1.



 

CANNABIS BUSINESS PARK 

Page 32 of 39 

ACKNOWLEDGEMENT 

A notary public or other officer completing this certificate verifies only the 
identity of the individual who signed the document to which this certificate 
is attached, and not the truthfulness, accuracy, or validity of that 
document. 

STATE OF CALIFORNIA   } 
COUNTY OF _____________________ } 

 

On___________________ before me, ______________________________________  
      (insert name and title of the officer) 

 

personally appeared _________________________________________________, who 
proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) 
is/are subscribed to the within instrument and acknowledged to me that he/she/they 
executed the same in his/her/their authorized capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or the entity upon behalf of which the 
person(s) acted, executed the instrument.  

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct.  

WITNESS my hand and official seal. 

 

_________________________________________ 
Signature of Notary 
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EXHIBIT A 

Depiction of the Property 
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EXHIBIT B 

Legal Description of the Parcels  

[See Attached] 
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EXHIBIT C 

Site Plan of the Project 
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EXHIBIT D 

Ordinance 519 
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City of Colusa California 

STAFF REPORT 

 

DATE: December 5, 2023 

TO: Mayor Ponciano and members of the City Council 

FROM: Joshua Fitch, Police Chief, via Jesse Cain, City Manager, and Ryan Jones, City 
Attorney 

 

AGENDA ITEM: 

Subject:  A Resolution of the Colusa City Council to authorize the Police Chief to purchase 
replacement handguns, optics, and related duty equipment.  

Recommendation: Authorize the Police Chief to purchase replacement handguns, optics, and 
related duty equipment from ProForce, amount not to exceed $12,500. 

 

BACKGROUND ANALYSIS: 

The duty weapons (handguns) currently used by the Police Department have surpassed their 
recommended replacement schedule of 10 years. This purchase is to include 13 (thirteen) 
Glock 17, generation 5, 9mm handguns each with three magazines. AMG night sites, Holosun, 
red dot optics, and Safariland duty holsters. 
 
Three quotes were received with the lowest provided by ProForce for the amount of $10,969.51. 
 

BUDGET IMPACT: 

None. SLEFS funds will be used for this purchase and is currently budgeted under ‘Machinery 
and Equipment’.  

 

STAFF RECOMMENDATION: 

Adopt Resolution 23-   AUTHORIZING THE CITY OF COLUSA POLICE CHIEF TO PURCHASE 

HANDGUNS, OPTICS, AND DUTY-RELATED EQUIPMENT FROM PROFORCE. 
 

ATTACHMENT: 

Resolution 23- 

Three (3) quotes received.  
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RESOLUTION NO. 23-___ 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF COLUSA AUTHORIZING 

THE CITY OF COLUSA POLICE CHIEF TO PURCHASE REPLACEMENT HANDGUNS, 

OPTICS, AND DUTY-RELATED ACCESSORIES FROM PROFORCE LAW 

ENFORCEMENT 

 WHEREAS, on December 5, 2023, the City of Colusa City Council approved the lowest quote 

for goods; and 

 WHEREAS, the City has a plan to purchase the Police handguns, optics, and related duty 

accessories from Proforce Law Enforcement. 

NOW THEREFORE, THE CITY COUNCIL OF THE CITY OF COLUSA DOES HEREBY 

RESOLVE: 

1. Recitals. The foregoing recitals are true and correct and made part of this Resolution. 

2. Approval. The City of Colusa City Council approves the resolution to purchase handguns, 

optics and related duty accessories from Proforce Law Enforcement, and: 

3. Effective Date.  This Resolution shall be effective immediately. 

 The City Clerk shall certify the passage and adoption of this Resolution and enter it into the 

book of original resolutions. 

Passed and adopted this 5th day of December 2023, by the following vote: 

AYES: 

NOES: 

ABSENT: 

ABSTAIN: 

        ________________________________ 

        GREG PONCIANO, MAYOR 

 

___________________________________ 

Shelly Kittle, City Clerk 
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City of Colusa California 

STAFF REPORT 

 

DATE:        December 5, 2023 

TO: Mayor and Members of the City Council 

FROM:  Jesse Cain, City Manager 

 

AGENDA ITEM: 

Consideration of a Resolution of the City Council of the City of Colusa approving a 20-year 
operating agreement with California State Parks 
 
Recommendation: The Council approve the Proposed Resolution  

BACKGROUND ANALYSIS: 

 
In 2011, the City Council negotiated and entered into an operating agreement with California 
State Parks for the operation and maintenance of the Colusa Sacramento River State recreation 
area. Our State Park was the first State Park on the Closure list due to State budgeting at that 
time. The Council believed that the closure would have had an economic impact on the City of 
Colusa. 
 
In 2016/2017, the City of Colusa received a grant from the Department of Boating and Waterways 
to construct a new boat launch facility. The boat launch facility completed construction in 2019.  
In the grant agreement, the City must enter into a 20-year operating agreement with California 
State Parks. The biggest change in this agreement is the new trail system that we have been 
working on with the Colusa Schools. In this agreement, if the trails are managed and taken care 
of for three years then State Parks will start the process to add them in the park trails program.  
Once the trails are in the system it makes it very difficult to remove them - this is a good thing as 
we would like to be able to keep the access.  
 

BUDGET IMPACT: 

Unknown 

 

STAFF RECOMMENDATION: 

Approve Resolution 23- 

20-year agreement 
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RESOLUTION NO. 23- 
 

A RESOLUTION OF THE CITY COUNCIL APPROVING AN AGREEMENT WITH THE 

STATE OF CALIFORNIA FOR THE OPERATION OF THE COLUSA-SACRAMENTO 

RIVER STATE RECREATION AREA  

 

 WHEREAS, due to budget shortfalls, the State of California has indicated an intent to 

close the Colusa-Sacramento River State Recreation Area; and 

 

 WHEREAS, the Council has determined that it would benefit the City, the residents and 

the businesses of the City if the Colusa-Sacramento State Recreation Area remains open and 

accessible to the public; and 

 

 WHEREAS, the City Council finds that the continued operation of the Colusa-

Sacramento State Recreation Area is in the public’s interest, as it provides access to the river, 

and opportunities for interaction with nature; and 

 

 WHEREAS, on June 7th, June 21st, and August 16, 2011 the City Council met and 

considered the potential for an operating agreement with the State of California for the Colusa-

Sacramento River State Recreation Area, and directed staff to pursue negotiations with the State 

Park on an operating agreement, and also indicated satisfaction with the terms of the Proposed  

Agreement; and 

          WHEREAS, as part of the boat launch facility grant agreement the City of Colusa must 

enter into a 20-year agreement.  
 

NOW THEREFORE, THE CITY COUNCIL OF THE CITY OF COLUSA DOES 

HEREBY RESOLVE:  

 

 1.  Recitals.  The foregoing recitals are true and correct and made a part of this Resolution.   

 

 2.  Authorization of Agreement.  The City Council of the City of Colusa hereby authorizes 

the City Manager to execute the Agreement with the State of California for the operation of the 

Colusa-Sacramento River State Recreation Area and also authorizes the City Manager to execute 

any further documentation in order to carry out the intent of this Resolution.   

 

 3.  Effective Date.  This Resolution shall be effective immediately. 
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Resolution 23- 

Page 2 

 

 

Passed and adopted this 5th day of December 2023 by the following vote: 

 

AYES:   

NOES:   

ABSENT:   

ABSTAIN:   

 

 

 

 

       ____________________________ 

       GREG PONCIANO, MAYOR 

 

 

 

___________________________ 

Shelly Kittle, City Clerk 
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City of Colusa California 

STAFF REPORT 

 

DATE:        December 5, 2023 

TO: Mayor and Members of the City Council 

FROM:  Jesse Cain, City Manager 

 

AGENDA ITEM: 

Consideration of a Resolution of the City Council of the City of Colusa approving a cannabis 
use and regulatory permit. 
 
 
Recommendation: The Council approve the Proposed Resolution  

BACKGROUND ANALYSIS: 

  As part of the City of Colusa’s cannabis ordinance once a development agreement has been 
obtained the next step in the process is for the applicant to obtain a use and City regulatory 
permit. The City use and regulatory permit is only valid for one year - the applicant must fill out 
and apply for a new permit each year. 
 
  

BUDGET IMPACT: 

None 

 

STAFF RECOMMENDATION: 

Approve Resolution 23- 
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RESOLUTION NO. 23-____ 
 

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF COLUSA APPROVING A 

CANNABIS MANUFACTURING SPECIAL USE PERMIT AND REGULATORY PERMIT 

FOR COLUSA RIVERBEND ESTATES L.P AND POMONA RIO PROPERTY, LLC 

RELATIVE TO THE DEVELOPMENT OF A CANNABIS MANUFACTURING FACILITY 

LOCATED ON EAST CLAY STREET NEXT TO THE SACRAMENTO RIVER 

 

WHEREAS, Riverbend Estates L.P and Pomona Rio Property, LLC has applied to the 

City to develop and open a cannabis manufacturing facility along the Sacramento River off of 

East Clay Street, Colusa; and  

WHEREAS, the Project will include the cultivation and manufacturing of cannabis 

products as provided within the Development Agreement by and between the City of Colusa and 

Riverbend Estates L.P and Pomona Rio Property, LLC relative to the development of a Cannabis 

Manufacturing Facility, adopted by City of Colusa City Council Ordinance No 562 on November 

21, 2023, incorporated herein by reference; and 

 WHEREAS, the City of Colusa City Code Article 21-5, and City of Colusa Zoning 

Ordinance Section 33.03, sets forth requirements for cannabis manufacturing regulations and a 

requirement to obtain a Cannabis Manufacturing Special Use Permit respectively; and 

 WHEREAS, the City of Colusa Municipal Code Chapter 12F sets forth requirements for 

a Cannabis Manufacturing Regulatory Permit; and  

 WHEREAS, the Riverbend Estates L.P and Pomona Rio Property LLC Project must be 

granted both a Cannabis Manufacturing Special Use Permit and a Cannabis Manufacturing 

Regulatory Permit by the City of Colusa City Council. 

NOW THEREFORE, THE CITY COUNCIL OF THE CITY OF COLUSA DOES RESOLVE 

AS FOLLOWS: 

 Section 1.  The City Council finds that the establishment, maintenance, and operation of 

the Riverbend Estates L.P and Pomona Rio Property LLC Project applied for is consistent with 

the City’s General Plan and zoning for the site. 

 Section 2.  The City Council finds that the establishment, maintenance, and operation of 

the Riverbend Estates L.P and Pomona Rio Property LLC Project applied for will not be 

detrimental to the health, safety, peace, morals, comfort and general welfare of persons residing 

or working in the neighborhood of such proposed use, or to be detrimental or injurious to 

property and improvements in the neighborhood or to the general welfare of the city. 
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Section 3.  The City Council hereby approves a cannabis manufacturing Regulatory 

permit for the Riverbend Estates L.P and Pomona Rio Property LLC 

 The City Clerk shall certify the passage and adoption of this Resolution and enter it into the 

book of original resolutions. 

Passed and adopted this 5th day of December 2023, by the following vote: 

AYES:   

 

NOES:  

 

ABSTAIN:  

 

ABSENT:   

 

        ________________________ 

        GREG PONCIANO, MAYOR 

 

ATTEST: 

 

 

 ______________________  

Shelly Kittle, City Clerk  
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Human resources provided by the City Clerk. 

  

The City Clerk shall help manage human resources for the City of Colusa, there is no current job 

description for these duties as this will be for a one-year trial period. It is expected that the 

added job duties would take approximately 20 additional hours per month for that the city will 

add $1,000 per month to the City Clerk’s salary.  The City Clerk shall work with the department 

heads to update the employees MOU’s and employee policies. This is new to the City of Colusa; 

the goal is to learn over the next year and create a job description for HR services that work for 

the City of Colusa.  

 

 

 

_____________________________    __________________________________ 
Shelly Kittle, City Clerk       Greg Ponciano, Mayor 
         
   
 
 APPROVED AS TO FORM:  
 
_____________________________                                             
Ryan Jones – City Attorney                                            

SIDE LETTER BETWEEN 

CITY OF COLUSA 

Colusa City Clerk 

Effective December 5th, 2023 
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City of Colusa California 
 

 

 

 

DATE: December 5th, 2023 

TO: City Council   

FROM: David Swartz, City Engineer, Planning Dept. Support Via Jesse Cain City Manager 

 
AGENDA ITEM: Public Hearing and council to consider the repeal and replacement of Article 
39 Floodplain Management with an updated version.   

 
Recommendation: Council to introduce and read by title only the Ordinance to repeal the 
current Article 39 and Replace it with Updated Article 39 that has been updated to comply 
with new NFIP guidelines.   

 
BACKGROUND ANALYSIS: With the adoption of the new Colusa County Flood Rate 
Insurance Maps (FIRM), the FEMA Region IX Regional Service Center is conducting a 
review of all counties that had changes in their floodplain development ordinances.   Reviews 
are required as part of the new Flood Insurance Study (FIS) and associated Flood Insurance 
Rate Maps (FIRMs) becoming effective in Colusa County       
 
Currently as published on the FEMA Map Service Center Web Site, the effective date when 
the new FEMA flood plain mapping is officially adopted and in place by March 27, 2024.  
 
When FEMA provides a community with new or revised flood hazard data, the community 
must ensure its floodplain management regulations are fully compliant, adopted by the local 
governing body, and are legally enforceable by the effective date of the FIRM and FIS report. 
A community that fails to do so will automatically be suspended from the NFIP. 
 
FEMA staff reviewed the city's ordinance for compliance with the NFIP minimum 
development standards. Our ordinance was largely in compliance, but there was some 
language and cross-references within our current regulations that were outdated.   
 
Staff met with FEMA and reviewed the changes requested by FEMA on Article 39 and has 
determined that the changes being proposed do not have any substantial effects on the 
interpretation of the code as it would relate to regulating floodplain management in the city.   
 
BUDGET IMPACT   
None 
 
STAFF RECOMMENDATION 
Council to introduce and read by title only the Ordinance to repeal the current Article 39 and 
replace with updated Article 39 to comply with new NFIP guidelines.   

STAFF REPORT 
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ORDINANCE NO.  

 

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF COLUSA AMENDING 

APPENDIX A – ZONING BY REPEALING AND REPLACING ARTICLE 39 - 

FLOODPLAIN MANAGEMENT OF THE COLUSA MUNICIPAL CODE  

 

WHEREAS, FEMA has completed a Flood Insurance Study (FIS), of the County of 

Colusa region, and has updated and adjusted the information on the Flood Insurance Rate Maps 

(FIRM),  

 

WHEREAS, With the adoption of the new Colusa County Flood Rate Insurance Maps 

(FIRM), FEMA Region IX Regional Service Center conducted an audit of the cities floodplain 

development ordinance.    

 

WHEREAS, the City is updated Article 39 of Appendix A – Zoning Code, relative to 

floodplain management.  

 

WHEREAS, the City of Colusa City Council has considered public comment at a duly 

noticed public hearing. 

 
The City Council of the City of Colusa, State of California does hereby ordain as follows: 

Article 39. Floodplain Management. 

Sec. 39.01. Statutory authorization, findings of fact, purpose and method. 

(a) Statutory Authorization. The Legislature of the State of California has in Government Code 

Sections 65302, 65560, and 65800 conferred upon local government units authority to adopt 

regulations designed to promote the public health, safety, and general welfare of its 

citizenry. Therefore, the City of Colusa does hereby adopt the following floodplain 

management regulations.  

(b) Findings of Fact.  

1. The flood hazard areas of the City of Colusa are subject to periodic inundation which 

results in loss of life and property, health and safety hazards, disruption of commerce 

and governmental services, extraordinary public expenditures for flood protection and 

relief, and impairment of the tax base, all of which adversely affect the public health, 

safety, and general welfare.  

2. These flood losses are caused by uses that are inadequately elevated, floodproofed, or 

protected from flood damage. The cumulative effect of obstructions in areas of special 

flood hazards which increase flood heights and velocities also contribute to the flood 

loss.  

(c) Statement of Purpose. It is the purpose of this ordinance to promote the public health, 

safety, and general welfare, and to minimize public and private losses due to flood 

conditions in specific areas by provisions designed to:  

1. Protect human life and health.  
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2. Minimize expenditure of public money for costly flood control projects.  

3. Minimize the need for rescue and relief efforts associated with flooding and generally 

undertaken at the expense of the general public.  

4. Minimize prolonged business interruptions.  

5. Minimize damage to public facilities and utilities such as water and gas mains, electric, 

telephone and sewer lines, and streets and bridges located in areas of special flood 

hazard.  

6. Help maintain a stable tax base by providing for the sound use and development of 

areas of special flood hazard so as to minimize future blighted areas caused by flood 

damage.  

7. Ensure that potential buyers are notified that property is in an area of special flood 

hazard.  

8. Ensure that those who occupy the areas of special flood hazard assume responsibility 

for their actions.  

(d) Methods of Reducing Flood Losses. In order to accomplish its purposes, this ordinance 

includes methods and provisions to:  

1. Restrict or prohibit uses which are dangerous to health, safety, and property due to 

water or erosion hazards, or which result in damaging increases in erosion or flood 

heights or velocities.  

2. Require that uses vulnerable to floods, including facilities which serve such uses, be 

protected against flood damage at the time of initial construction;  

3. Control the alteration of natural floodplains, stream channels, and natural protective 

barriers, which help accommodate or channel flood waters.  

4. Control filling, grading, dredging, and other development which may increase flood 

damage.  

5. Prevent or regulate the construction of flood barriers which will unnaturally divert 

flood waters or which may increase flood hazards in other areas.  

Sec. 39.02. Definitions. 

Unless specifically defined below, words or phrases used in this ordinance shall be 

interpreted so as to give them the meaning they have in common usage and to give this ordinance 

its most reasonable application.  

"Accessory use" means a use which is incidental and subordinate to the principal use of the 

parcel of land on which it is located.  

"Appeal" means a request for a review of the floodplain administrator's interpretation of any 

provision of this ordinance.  

"Area of shallow flooding" means a designated AO or AH Zone on the Flood Insurance 

Rate Map (FIRM). The base flood depths range from one to three feet; a clearly defined channel 
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does not exist; the path of flooding is unpredictable and indeterminate; and velocity flow may be 

evident. Such flooding is characterized by ponding or sheet flow.  

"Area of special flood hazard"- see "Special flood hazard area."  

"Base flood" means a flood which has a one percent chance of being equalled or exceeded 

in any given year (also called the "100-year flood"). Base flood is the term used throughout this 

ordinance.  

"Basement" means any area of the building having its floor below ground level on all sides.  

"Building" - see "Structure"  

"Development" means any man-made change to improved or unimproved real estate, 

including but not limited to buildings or other structures, mining, dredging, filling, grading, 

paving, excavation or drilling operations or storage of equipment or materials.  

"Encroachment" means the advance or infringement of uses, plant growth, fill, excavation, 

buildings, permanent structures or development into a floodplain which may impede or alter the 

flow capacity of a floodplain.  

"Existing manufactured home park or subdivision" means a manufactured home park or 

subdivision for which the construction of facilities for servicing the lots on which the 

manufactured homes are to be affixed (including, at a minimum, the installation of utilities, the 

construction of streets, and either final site grading or the pouring of concrete pads) is completed 

before the effective date of the floodplain management regulations adopted by a community.  

"Expansion to an existing manufactured home park or subdivision" means the preparation 

of additional sites by the construction of facilities for servicing the lots on which the 

manufactured homes are to be affixed (including the installation of utilities, the construction of 

streets, and either final site grading or the pouring of concrete pads).  

"Flood, flooding, or flood water" means:  

1. A general and temporary condition of partial or complete inundation of normally dry 

land areas from the overflow of inland or tidal waters; the unusual and rapid 

accumulation or runoff of surface waters from any source.  

2. The condition resulting from flood-related erosion - see "Flood-related erosion".  

"Flood Insurance Rate Map (FIRM)" means the official map on which the Federal 

Emergency Management Agency or Federal Insurance Administration has delineated both the 

areas of special flood hazards and the risk premium zones applicable to the community.  

"Flood insurance study" means the official report provided by the Federal Insurance 

Administration that includes flood profiles, the Flood Insurance Rate Map, the Flood Boundary 

and Floodway Map, and the water surface elevation of the base flood.  

"Floodplain or flood-prone area" means any land area susceptible to being inundated by 

water from any source - see "Flooding".  

"Floodplain administrator" is the individual appointed to administer and enforce the 

floodplain management regulations.  

"Floodplain management" means the operation of an overall program of corrective and 

preventive measures for reducing flood damage and preserving and enhancing, where possible, 
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natural resources in the floodplain, including but not limited to emergency preparedness plans, 

flood control works, floodplain management regulations, and open space plans.  

"Floodplain management regulations" means this ordinance and other zoning ordinances, 

subdivision regulations, building codes, health regulations, special purpose ordinances (such as 

grading and erosion control) and other application of police power which control development in 

flood-prone areas. This term describes federal, state or local regulations in any combination 

thereof which provide standards for preventing and reducing flood loss and damage.  

"Floodproofing" means any combination of structural and nonstructural additions, changes, 

or adjustments to non-residential structures which reduce or eliminate flood damage to real estate 

or improved real property, water and sanitary facilities, structures, and their contents.  

"Floodway" means the channel of a river or other watercourse and the adjacent land areas 

that must be reserved in order to discharge the base flood without cumulatively increasing the 

water surface elevation more than one foot. Also referred to as "Regulatory Floodway".  

"Floodway fringe" is that area of the floodplain on either side of the "Regulatory Floodway" 

where encroachment may be permitted.  

"Fraud and victimization" means that the variance granted must not cause fraud on or 

victimization of the public. In examining this requirement, the city council will consider the fact 

that every newly constructed building adds to government responsibilities and remains a part of 

the community for fifty to one-hundred years. Buildings that are permitted to be constructed 

below the base flood elevation are subject during all those years to increased risk of damage 

from floods, while future owners of the property and the community as a whole are subject to all 

the costs, inconvenience, danger, and suffering that those increased flood damages bring. In 

addition, future owners may purchase the property, unaware that it is subject to potential flood 

damage, and can be insured only at very high flood insurance rates.  

"Functionally dependent use" means a use which cannot perform its intended purpose 

unless it is located or carried out in close proximity to water. The term includes only docking 

facilities, port facilities that are necessary for the loading and unloading of cargo or passengers, 

and ship building and ship repair facilities, and does not include long-term storage or related 

manufacturing facilities.  

"Governing body" is the local governing unit, i.e. county or municipality, that is empowered 

to adopt and implement regulations to provide for the public health, safety and general welfare of 

its citizenry.  

"Hardship" means the exceptional hardship that would result from a failure to grant the 

requested variance. The city council requires that the variance be exceptional, unusual, and 

peculiar to the property involved. Mere economic or financial hardship alone is not exceptional. 

Inconvenience, aesthetic considerations, physical handicaps, personal preferences, or the 

disapproval of one's neighbors likewise cannot, as a rule, qualify as an exceptional hardship. All 

of these problems can be resolved through other means without granting a variance, even if the 

alternative is more expensive, or requires the property owner to build elsewhere or put the parcel 

to a different use than originally intended.  

"Highest adjacent grade" means the highest natural elevation of the ground surface prior to 

construction next to the proposed walls of a structure.  
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"Historic structure" means any structure that is:  

1. Listed individually in the National Register of Historic Places (a listing maintained by 

the Department of the Interior) or preliminarily determined by the Secretary of the 

Interior as meeting the requirements for individual listing on the National Register;  

2. Certified or preliminarily determined by the Secretary of the Interior as contributing to 

the historical significance of a registered historic district or a district preliminarily 

determined by the Secretary to qualify as a registered historic district;  

3. Individually listed on a state inventory of historic places in states with historic 

preservation programs which have been approved by the Secretary of the Interior;  

4. Individually listed on a local inventory of historic places in communities with historic 

preservation programs that have been certified either by an approved state program as 

determined by the Secretary of the Interior or directly by the Secretary of the Interior in 

states without approved programs.  

"Levee" means a man-made structure, usually an earthen embankment, designed and 

constructed in accordance with sound engineering practices to contain, control or divert the flow 

of water so as to provide protection from temporary flooding.  

"Levee system" means a flood protection system which consists of a levee, or levees, and 

associated structures, such as closure and drainage devices, which are constructed and operated 

in accord with sound engineering practices.  

"Lowest floor" means the lowest floor of the lowest enclosed area, including basement (see 

"Basement" definition).  

1. An unfinished or flood resistant enclosure below the lowest floor that is usable solely 

for parking of vehicles, building access or storage in an area other than a basement 

area, is not considered a building's lowest floor provided it conforms to applicable non-

elevation design requirements, including, but not limited to:  

a. The wet floodproofing standard in Section 39.05(a)(3)(c).  

b. The anchoring standards in Section 39.05(a)(1).  

c. The construction materials and methods standards in Section 39.05(a)(2).  

d. The standards for utilities in Section 39.05(b).  

2. For residential structures, all subgrade enclosed areas are prohibited as they are 

considered to be basements (see "Basement" definition). This prohibition includes 

below-grade garages and storage areas.  

"Manufactured home" means a structure, transportable in one or more sections, which is 

built on a permanent chassis and is designed for use with or without a permanent foundation 

when attached to the required utilities. The term "manufactured home" does not include a 

"recreational vehicle".  

"Manufactured home park or subdivision" means a parcel (or contiguous parcels) of land 

divided into two or more manufactured home lots for rent or sale.  
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"Mean sea level" means, for purposes of the National Flood Insurance Program, the North 

American Vertical Datum (NGVD) of 1988 nor other datum, to which base flood elevations 

shown on a community's Flood Insurance Rate Map are referenced.  

"New construction", for floodplain management purposes, means structures for which the 

"start of construction" commenced on or after the effective date of floodplain management 

regulations adopted by this community, and includes any subsequent improvements to such 

structures.  

"New manufactured home park or subdivision" means a manufactured home park or 

subdivision for which the construction of facilities for servicing the lots on which the 

manufactured homes are to be affixed (including at a minimum, the installation of utilities, the 

construction of streets, and either final site grading or the pouring of concrete pads) is completed 

on or after the effective date of floodplain management regulations adopted by this community.  

"Obstruction" includes, but is not limited to, any dam, wall, wharf, embankment, levee, 

dike, pile, abutment, protection, excavation, channelization, bridge, conduit, culvert, building, 

wire, fence, rock, gravel, refuse, fill, structure, vegetation or other material in, along, across or 

projecting into any watercourse which may alter, impede, retard or change the direction and/or 

velocity of the flow of water, or due to its location, its propensity to snare or collect debris 

carried by the flow of water, or its likelihood of being carried downstream.  

"One-hundred-year flood" or "100-year flood" - see "Base flood."  

"Public safety and nuisance" means that the granting of a variance must not result in 

anything which is injurious to safety or health of an entire community or neighborhood, or any 

considerable number of persons, or unlawfully obstructs the free passage or use, in the customary 

manner, of any navigable lake, or river, bay, stream, canal, or basin.  

"Recreational vehicle" means a vehicle which is:  

1. Built on a single chassis.  

2. Four hundred square feet or less when measured at the largest horizontal projection.  

3. Designed to be self-propelled or permanently towable by a light-duty truck.  

4. Designed primarily not for use as a permanent dwelling but as temporary living 

quarters for recreational, camping, travel, or seasonal use.  

"Regulatory floodway" means the channel of a river or other watercourse and the adjacent 

land areas that must be reserved in order to discharge the base flood without cumulatively 

increasing the water surface elevation more than one foot.  

"Remedy a violation" means to bring the structure or other development into compliance 

with state or local floodplain management regulations, or, if this is not possible, to reduce the 

impacts of its noncompliance. Ways that impact may be reduced include protecting the structure 

or other affected development from flood damages, implementing the enforcement provisions of 

the ordinance or otherwise deterring future similar violations, or reducing State or Federal 

financial exposure with regard to the structure or other development.  

"Riverine" means relating to, formed by, or resembling a river (including tributaries), 

stream, brook, etc.  
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"Sheet flow area" - see "Area of shallow flooding".  

"Special flood hazard area (SFHA)" means an area having special flood, and shown on a 

FIRM as Zone A, AO, Al-A30, AE, A99 or AH.  

"Start of construction" includes substantial improvement and other proposed new 

development and means the date the building permit was issued, provided the actual start of 

construction, repair, reconstruction, rehabilitation, addition, placement, or other improvement 

was within 180 days from the date of the permit. The actual start means either the first placement 

of permanent construction of a structure on a site, such as the pouring of slab or footings, the 

installation of piles, the construction of columns, or any work beyond the stage of excavation; or 

the placement of a manufactured home on a foundation. Permanent construction does not include 

land preparation, such as clearing, grading, and filling; nor does it include the installation of 

streets and/or walkways; nor does it include excavation for a basement, footings, piers, or 

foundations or the erection of temporary forms; nor does it include the installation on the 

property of accessory buildings, such as garages or sheds not occupied as dwelling units or not 

part of the main structure. For a substantial improvement, the actual start of construction means 

the first alteration of any wall, ceiling, floor, or other structural part of a building, whether or not 

that alteration affects the external dimensions of the building.  

"Structure" means a walled and roofed building that is principally above ground; this 

includes a gas or liquid storage tank or a manufactured home.  

"Substantial damage" means damage of any origin sustained by a structure whereby the cost 

of restoring the structure to its before damaged condition would equal or exceed fifty percent of 

the market value of the structure before the damage occurred.  

"Substantial improvement" means any reconstruction, rehabilitation, addition, or other 

proposed new development of a structure, the cost of which equals or exceeds fifty percent of the 

market value of the structure before the "start of construction" of the improvement. This term 

includes structures which have incurred "substantial damage", regardless of the actual repair 

work performed. The term does not, however, include either:  

1. Any project for improvement of a structure to correct existing violations of state or 

local health, sanitary, or safety code specifications which have been identified by the 

local code enforcement official and which are the minimum necessary to assure safe 

living conditions, or  

2. Any alteration of a "historic structure", provided that the alteration will not preclude 

the structure's continued designation as a "historic structure".  

"Variance" means a grant of relief from the requirements of this ordinance which permits 

construction in a manner that would otherwise be prohibited by this ordinance.  

"Violation" means the failure of a structure or other development to be fully compliant with 

this ordinance. A structure or other development without the elevation certificate, other 

certifications, or other evidence of compliance required in this ordinance is presumed to be in 

violation until such time as that documentation is provided.  

"Water surface elevation" means the height, in relation to the North American Vertical 

Datum (NAVD) of 1988, (or other datum, where specified) of floods of various magnitudes and 

frequencies in the floodplains of coastal or riverine areas.  
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"Watercourse" means a lake, river, creek, stream, wash, arroyo, channel or other 

topographic feature on or over which waters flow at least periodically. Watercourse includes 

specifically designated areas in which substantial flood damage may occur.  

Sec. 39.03. General provisions. 

(a) Lands to which this ordinance applies. This shall apply to all areas of special flood hazards 

within the jurisdiction of the City of Colusa.  

(b) Basis for establishing the areas of special flood hazard. The areas of special flood hazard 

identified by Federal Emergency Management Agency (FEMA) in the Flood Insurance 

Study (FIS) dated May 15, 2003and accompanying Flood Insurance Rate Maps (FIRMs), 

dated May 15, 2003, and all subsequent amendments and/or revisions, are hereby reference 

and declared to be a part of this ordinance. This FIS and attendant mapping is the minimum 

area of applicability of this ordinance and may be supplemented by studies for other areas 

which allow implementation of this ordinance and which are recommended to the City of 

Colusa by the Floodplain Administrator. The study and FIRMs are on file at 425 Webster 

Street, City of Colusa, City Hall, Executive Secretary's Office, Colusa, California 95932.  

(c) Compliance. No structure or land shall hereafter be constructed, located, extended, 

converted, or altered without full compliance with the term of this ordinance and other 

applicable regulations. Violation of the requirements (including violations of conditions and 

safeguards established in connection with conditions) shall constitute a misdemeanor. 

Nothing herein shall prevent the City of Colusa from taking such lawful action as is 

necessary to prevent or remedy any violation.  

(d) Abrogation and greater restrictions. This ordinance is not intended to repeal, abrogate, or 

impair any existing easements, covenants, or deed restrictions. However, where this 

ordinance and another ordinance, easement, covenant, or deed restriction conflict or 

overlap, whichever imposes the more stringent restrictions shall prevail.  

(e) Interpretation. In the interpretation and application of this ordinance, all provisions shall be:  

1. Considered as minimum requirements.  

2. Liberally construed in favor of the governing body.  

3. Deemed neither to limit nor repeal any other powers granted under state statutes.  

(f) Warning and disclaimer of liability. The degree of flood protection required by this 

ordinance is considered reasonable for regulatory purposes and is based on scientific and 

engineering considerations. Larger floods can and will occur on rare occasions. Flood 

heights may be increased by man-made or natural causes. This ordinance does not imply 

that land outside the areas of special flood hazards or uses permitted within such areas will 

be free from flooding or flood damages. This ordinance shall not create liability on the part 

of the City of Colusa, any officer or employee thereof, the State of California, or the Federal 

Insurance Administration, Federal Emergency Management Agency, for any flood damages 

that result from reliance on this ordinance or any administrative decision lawfully made 

hereunder.  

(g) Severability. This ordinance and the various parts thereof are hereby declared to be 

severable. Should any section of this ordinance be declared by the courts to be 

112

Item 6.



  

 

unconstitutional or invalid, such decision shall not affect the validity of the ordinance as a 

whole, or any portion thereof other than the section so declared to be unconstitutional or 

invalid.  

Sec. 39.04. Administration. 

(a) Establishment of development permit. A development permit shall be obtained before any 

construction or other development begins within any area of special flood hazard 

established in Section 39.03(b). Application for a development permit shall be made on 

forms furnished by the floodplain administrator and may include, but not be limited to: 

plans in duplicate drawn to scale showing the nature, location, dimensions, and elevation of 

the area in question; existing or proposed structures, fill, storage of materials, drainage 

facilities; and the location of the foregoing. Specifically, the following information is 

required:  

1. Proposed elevation in relation to mean sea level, of the lowest floor (including 

basement) of all structures - in Zone AO, elevation of highest adjacent grade and 

proposed elevation of lowest floor of all structures; or  

2. Proposed elevation in relation to mean sea level to which any nonresidential structure 

will be floodproofed, if required in Section 39.05(a)(3)(b); and  

3. All appropriate certifications listed in Section 39.04(c)(4) of this ordinance; and  

4. Description of the extent to which any watercourse will be altered or relocated as a 

result of proposed development.  

(b) Designation of floodplain administrator. The city manager or his or her designee shall serve 

as city's floodplain administrator and shall administer, implement, and enforce this 

ordinance by granting or denying development permits in accord with its provisions.  

(c) Duties and responsibilities of the floodplain administrator. The duties and responsibilities of 

the floodplain administrator shall include, but not be limited to the following:  

1. Permit review. Review all development permits to determine that:  

a. Permit requirements of this ordinance have been satisfied.  

b. All other required state and federal permits have been obtained.  

c. The site is reasonably safe from flooding.  

d. The proposed development does not adversely affect the carrying capacity of 

areas where base flood elevations have been determined but a floodway has not 

been designated. For purposes of this ordinance, "adversely affects" means that 

the cumulative effect of the proposed development when combined with all other 

existing and anticipated development will increase the water surface elevation of 

the base flood more than one foot at any point.  

2. Review and use of any other base flood data. When base flood elevation data has not 

been provided in accordance with Section 39.03(b), the floodplain administrator shall 

obtain, review, and reasonably utilize any base flood elevation and floodway data 

available from a federal or state agency, or other source, in order to administer Section 

39.05. Any such information shall be submitted to the city council for adoption.  
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3. Notification of other agencies. In alteration or relocation of a watercourse:  

a. Notify adjacent communities and the California Department of Water Resources 

prior to alteration or relocation.  

b. Submit evidence of such notification to the Federal Insurance Administration and 

Federal Emergency Management agency.  

c. Assure that the flood carrying capacity within the altered or relocated portion of 

said watercourse is maintained.  

4. Documentation of floodplain development. Obtain and maintain for public inspection 

and make available as needed the following:  

a. Certification required by Section 39.05(a)(3)(a) (lowest floor elevations).  

b. Certification required by Section 39.05(a)(3)(b) (elevation or floodproofing of 

nonresidential structures).  

c. Certification required by Section 39.05(a)(3)(c) (engineered foundation openings).  

d. Certification of elevation required by Section 39.05(c) (subdivision standards).  

e. Certification required by Section 39.05(f) (floodway encroachments).  

5. Substantial improvement and substantial damage determinations. For applications for 

building permits to improve buildings and structures, including alterations, movement, 

enlargement, replacement, repair, additions, rehabilitations, renovations, substantial 

improvements, repairs of substantial damage, and any other improvement of or work 

on such buildings and structures, the floodplain administrator, in coordination with the 

building official, shall: 

a.  Estimate the market value, or require the applicant to obtain an appraisal of the 

market value prepared by a qualified independent appraiser, of the building or 

structure before the start of construction of the proposed work; in the case of 

repair, the market value of the building or structure shall be the market value 

before the damage occurred and before any repairs are made. 

b. Compare the cost to perform the improvement, the cost to repair the damaged 

building to its pre-damaged condition, or the combined costs of improvements 

and repairs, when applicable, to the market value of the building or structure. 

c.  Determine and document whether the proposed work constitutes substantial 

improvement or repair of substantial damage. 

d.  Notify the applicant when it is determined that the work constitutes substantial 

improvement or repair of substantial damage and that compliance with the flood 

resistant construction requirements of the building code is required and notify the 

applicant when it is determined that work does not constitute substantial 

improvement or repair of substantial damage. 

6. Map determinations. Make interpretations where needed, as to the location of the 

boundaries of the areas of special flood hazard. Where there appears to be a conflict 

between a mapped boundary and actual field condition, grade and base flood elevations 

shall be used to determine the boundaries of the special flood hazard area. The person 
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contesting the location of the boundary shall be given a reasonable opportunity to 

appeal the interpretation as provided in Section 39.06.  

7. Require applicants who submit hydrologic and hydraulic engineering analyses to 

support permit applications to submit to FEMA the data and information necessary to 

maintain the Flood Insurance Rate Maps when the analyses indicate changes in base 

flood elevations, flood hazard area boundaries, or floodway designations; such 

submissions shall be made within 6 months of such data becoming available. The 

analyses shall be prepared by a qualified registered professional engineer in a format 

required by FEMA. 

8. Remedial action. Take action to remedy violations of this ordinance as specified in 

Section 39.03(c) or other applicable law.  

(Ord. No. 437, § 1.) 

Sec. 39.05. Provisions for flood hazard reduction. 

(a) Standards of construction. In all areas of special flood hazards the following standards are 

required:  

1. Anchoring.  

a. All new construction and substantial improvements shall be adequately anchored 

to prevent flotation, collapse or lateral movement of the structure resulting from 

hydrodynamic and hydrostatic loads, including the effects of buoyancy.  

b. All manufactured homes shall meet the anchoring standards of Section 39.05(d).  

2. Construction materials and methods. All new construction and substantial 

improvement shall be constructed:  

a. With materials and utility equipment resistant to flood damage;  

b. Using methods and practices that minimize flood damage.  

c. With electrical, heating, ventilation, plumbing and air conditioning equipment and 

other service facilities that are designed and/or located so as to prevent water from 

entering or accumulating within the components during conditions of flooding; 

and if  

d. Within Zones AH or AO, so that there are adequate drainage paths around 

structures on slopes to guide flood waters around and away from proposed 

structures.  

3. Elevation and floodproofing. (See Section 39.02 definitions for "basement," "lowest 

floor," "new construction," "substantial damage" and "substantial improvement".)  

a. Residential construction, new or substantial improvement, shall have the lowest 

floor, including basement:  

i. In an AO zone, elevated above the highest adjacent grade to a height 

exceeding the depth number specified in feet on the FIRM by at least one 
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foot, or elevated at least three feet above the highest adjacent grade if no 

depth number is specified.  

ii. In an A zone, elevated at least one foot above the base flood elevation, as 

determined by the City of Colusa.  

iii. In all other zones, elevated at least one foot above the base flood elevation.  

Upon the completion of the structure, the elevation of the lowest floor 

including basement shall be certified by a registered professional engineer or 

surveyor, and verified by the community building inspector to be properly 

elevated. Such certification and verification shall be provided to the 

floodplain administrator.  

b. Nonresidential construction, new or substantial improvement, shall either be 

elevated to conform with Section 39.05(a)(3)(a) above,  or together with attendant 

utility and sanitary facilities:  

i. Be floodproofed below the elevation specified in Section 39.05(a)(3)(a) so 

that the structure is watertight with walls substantially impermeable to the 

passage of water.  

ii. Have structural components capable of resisting hydrostatic and 

hydrodynamic loads and effects of buoyancy.  

iii. Be certified by a registered professional engineer or architect that the 

standards of this section are satisfied. Such certification shall be provided to 

the floodplain administrator.  

c. All new construction and substantial improvement with fully enclosed areas 

below the lowest floor (excluding basements) that are usable solely for parking of 

vehicles, building access or storage, and which are subject to flooding, shall be 

designed to automatically equalize hydrostatic flood forces on exterior walls by 

allowing for the entry and exit of floodwater. Designs for meeting this 

requirement must exceed the following minimum criteria:  

i. Be certified by a registered professional engineer or architect to comply with 

the guidelines for engineered openings in FEMA Technical Bulletin 1, or  

ii. Have a minimum of two openings having a total net area of not less than one 

square inch for every square foot of enclosed area subject to flooding. The 

bottom of all openings shall be no higher than one foot above grade. 

Openings may be equipped with screens, louvers, valves or other coverings 

or devices provided that they permit the automatic entry and exit of 

floodwater.  

d. Manufactured homes shall also meet the standards in Section 39.05(d).  

(b) Standards for utilities.  

1. All new and replacement water supply and sanitary sewage systems shall be designed 

to minimize or eliminate:  

a. Infiltration of flood waters into the systems.  
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b. Discharge from the systems into flood waters.  

2. On-site waste disposal systems shall be located to avoid impairment to them, or 

contamination from them during flooding.  

(c) Standards for subdivisions.  

1. All preliminary subdivision proposals shall identify special flood hazard areas and the 

elevation of the base flood.  

2. All subdivision plans will provide the elevation of proposed structure(s) and pad(s). If 

the site is filled above the base flood elevation, the lowest floor and pad elevations 

shall be certified by a registered professional engineer or surveyor and provided to the 

floodplain administrator.  

3. All subdivision proposals shall be consistent with the need to minimize flood damage.  

4. All subdivision proposals shall have public utilities and facilities such as sewer, gas, 

electrical and water systems located and constructed to minimize flood damage.  

5. All subdivisions shall provide adequate drainage to reduce exposure to flood hazards.  

(d) Standards for manufactured homes.  

All manufactured homes that are placed or substantially improved, within Zones AI-

30, AH, and AE on the community's Flood Insurance Rate Map, shall be elevated on a 

permanent foundation such that the lowest floor of the manufactured home is elevated to at 

least one foot above the base flood elevation and be securely fastened to an adequately 

anchored foundation system to resist flotation collapse and lateral movement.  

Upon the completion of the structure, the elevation of the lowest floor including 

basement shall be certified by a registered professional engineer or surveyor, and verified 

by the community building inspector to be properly elevated. Such certification and 

verification shall be provided to the floodplain administrator.  

(e) Standards for recreational vehicles.  

1. All recreational vehicles placed on sites within Zones A1-30, AH, and AE on the 

community's Flood Insurance Rate Map will either:  

a. Be on the site for fewer than one hundred eighty consecutive days, and be fully 

licensed and ready for highway use—a recreational vehicle is ready for highway 

use if it is on its wheels or jacking system, is attached to the site only by quick 

disconnect type utilities and security devices, and has no permanently attached 

additions, or  

b. Meet the permit requirements of this ordinance and the elevation and anchoring 

requirements for manufactured homes in Section 39.05(d).  

(f) Floodways. Located within areas of special flood hazard established in Section 39.03(b) are 

areas designated as floodways. Since the floodway is an extremely hazardous area due to 

the velocity of flood waters which carry debris, potential projectiles, and erosion potential, 

the following provisions apply.  

1. Prohibit encroachments, including fill, new construction, substantial improvement, and 

other new development unless certification by a registered professional engineer or 
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architect is provided demonstrating that encroachments shall not result in any increase 

in [the base] flood elevation during the occurrence of the base flood discharge.  

2. If Section 39.05(f)(1) is satisfied, all new construction, substantial improvement, and 

other proposed new development shall comply with all other applicable flood hazard 

reduction provisions othis ordinance.  

Sec. 39.06. Variance and appeals. 

(a) Nature of variances. The variance criteria set forth in this section of the ordinance are based 

on the general principle of zoning law that variances pertain to a piece of property and are 

not personal in nature. A variance may be granted for a parcel of property with physical 

characteristics so unusual that complying with the requirements of this ordinance would 

create an exceptional hardship to the applicant or the surrounding property owners. The 

characteristics must be unique to the property and not be shared by adjacent parcels. The 

unique characteristic must pertain to the land itself, not to the structure, its inhabitants, or 

the property owners.  

It is the duty of the City of Colusa to help protect its citizens from flooding. This need 

is so compelling and the implications of the cost of insuring a structure built below flood 

level are so serious that variances from the flood elevation or from other requirements in the 

flood ordinance are quite rare. The long term goal of preventing and reducing flood loss and 

damage can only be met if variances are strictly limited. Therefore, the variance guidelines 

provided in this ordinance are more detailed and contain multiple provisions that must be 

met before a variance can be properly granted. The criteria are designed to screen out those 

situations in which alternatives other than a variance are more appropriate.  

(b) Variance and appeals procedures.  

1. The planning commission of the City of Colusa shall hear and decide requests for 

variances from the requirements of this chapter.  

2. The planning commission shall hear and decide appeals on any requirement, decision, 

or determination made by the floodplain administrator in the enforcement or 

administration of this chapter.  

3. The planning commission shall consider all technical evaluations, all relevant factors, 

standards specified in other sections of this ordinance, and the  

a. Danger that materials may be swept onto other lands to the injury of others.  

b. Danger of life and property due to flooding or erosion damage.  

c. Susceptibility of the proposed facility and its contents to flood damage and the 

effect of such damage on the existing individual owner and future owners of the 

property.  

d. Importance of the services provided by the proposed facility to the community.  

e. Necessity to the facility of a waterfront location, where applicable.  

f. Availability of alternative locations for the proposed use which are not subject to 

flooding or erosion damage.  
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g. Compatibility of the proposed use with existing and anticipated development.  

h. Relationship of the proposed use to the comprehensive plan and floodplain 

management program for that area.  

i. Safety of access to the property in time of flood for ordinary and emergency 

vehicles.  

j. Expected heights, velocity, duration, rate of rise, and sediment transport of the 

flood waters expected at the site.  

k. Costs of providing governmental services during and after flood conditions, 

including maintenance and repair of public utilities and facilities such as sewer, 

gas, electrical, and water system, and streets and bridges.  

4. Any applicant to whom a variance is granted shall be given written notice by the 

floodplain administrator that:  

a. The issuance of a variance to construct a structure below the base flood level will 

result in increased premium rates for flood insurance up to amounts as high as 

twenty-five dollars for one hundred dollars of insurance coverage.  

b. Such construction below the base flood level increases risks to life and property. 

A copy of the notice shall be recorded by the floodplain administrator in the office 

of the Colusa County recorder.  

6. The decision (s) of the planning commission shall be final, unless said decision (s) is 

appealed to the city council within thirty days of said commission decision (s).  

7. The floodplain administrator will maintain a record of all variance actions, including 

justification for their issuance, and report such variances issued in its biennial report 

submitted to the Federal Insurance Administration, Federal Emergency Management 

agency.  

(c) Conditions for variances.  

1. Generally, variances may be issued for new construction, substantial improvement, and 

other proposed new development to be erected on a lot of one-half acre or less in size 

contiguous to and surrounded by lots with existing structures constructed below the 

base flood level, providing that the procedures of Sections 39.04 and 39.055 of this 

ordinance have been fully considered. As the lot size increases beyond one-half acre, 

the technical justification required for issuing the variance increases.  

2. Variances may be issued for the repair or rehabilitation of "historic structures" as 

defined in section 39.02 of this ordinance) upon a determination that the proposed 

repair or rehabilitation will not preclude the structure’s continued designation as an 

historic structure and the variance is the minimum necessary to preserve the historic 

character and design of the structure.  

3. Variances shall not be issued within any mapped regulatory floodway if any increase in 

flood levels during the base flood discharge would result.  

4. Variances shall only be issued upon a determination that the variance is the “’minimum 

necessary” considering the flood hazard, to afford relief. “Minimum necessary” means 
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to afford relief with a minimum of deviation from the requirements of this ordinance. 

For example, in the case of variances to an elevation requirement, this means the city 

need not grant permission for the applicant to build at grade, or even to whatever 

elevation the applicant proposes, but only to that elevation which the City of Colusa 

believes will both provide relief and preserve the integrity of the local ordinance.  

5. Variances shall only be issued upon a:  

a. Showing of good and sufficient cause.  

b. Determination that failure to grant the variance would result in exceptional 

“hardship” (as defined in section 39.02 of this ordinance) to the applicant.  

c. Determination that the granting of a variance will not result in increased flood 

heights, additional threats to public safety, or extraordinary public expense, create 

a nuisance (as defined in section 39.02—see ”Public safety or nuisance”), cause 

fraud or victimization (as defined in section 39.02 ) of the public, or conflict with 

existing local laws or ordinances.  

6. Variances may be issued for new construction, substantial improvement, and other 

proposed new development necessary for the conduct of a functionally dependent use 

provided that the provisions of this section are satisfied and that the structure or other 

development is protected by methods that minimize flood damages during the base 

flood and does not result in additional threats to public safety and does not create a 

public nuisance.  

7. Upon consideration of the criteria of section 39.06(b)(3) and the purposes of this 

ordinance, the City of Colusa planning commission may attach such conditions to the 

granting of variances as it deems necessary to further the purposes of this ordinance.  

SECTION 3. ENVIRONMENTAL DETERMINATION.   The project has been reviewed for 
compliance with the California Environmental Quality Act (CEQA), the CEQA guidelines, and 
the City's environmental procedures, and has been found to be exempt pursuant to Section 15061 
(b) (3) (general rule) of the CEQA Guidelines, in that the City Council hereby finds that it can be 
seen with certainty that there is no possibility that the passage of this ordinance amending the 
Municipal Code will have a significant effect on the environment. 

SSECTION 4. SEVERABILITY. 

If any provision of this ordinance or the application thereof to any person or circumstance is held 
invalid, the remainder of the ordinance and the application of such provision to other persons or 
circumstances shall not be affected thereby. 

SSECTION 5. EXECUTION. 

The Mayor shall sign and the City Clerk shall attest to the passage of this Ordinance. The City 
Clerk shall cause the same to be published once in the official newspaper within 15 days after its 
adoption. This Ordinance shall become effective 45 days after its adoption. 

 

 

 

 

120

Item 6.



 

 
  

Passed and adopted on this ____ day of December 2023 by the following vote: 

 

AYES:   

NOES:    

ABSENT:   

ABSTAIN:   

 

 

        ____________________________ 
        GREG PONCIANO, MAYOR 
 
 
ATTEST:       
 
 
      

Shelly Kittle, City Clerk 
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