
CAROLINA BEACH  

 

Board of Adjustment Meeting 

Monday, December 18, 2023 ꟷ 6:00 PM 

Council Chambers, 1121 N. Lake Park Boulevard, Carolina Beach, NC 

 
AGENDA 

 

CALL TO ORDER 
 

PUBLIC DISCUSSION 
 

1. To consider an appeal from Sections Sec. 40-425. - Extension or enlargement of 
nonconforming situations, including land uses and buildings. & Sec. 40-426. - Reconstruction, 
maintenance, full or partial demolition and renovation of nonconforming situations 

NON-AGENDA ITEMS 
 

ADJOURNMENT 
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AGENDA ITEM COVERSHEET 

PREPARED BY: Jeremy Hardison, Planning & 
Development Director  

DEPARTMENT: Planning & 
Development  

MEETING: Board of Adjustment – 12/18/2023 

SUBJECT:  To consider an appeal from Sections Sec. 40-425. - Extension or enlargement of 
nonconforming situations, including land uses and buildings. & Sec. 40-426. - 
Reconstruction, maintenance, full or partial demolition and renovation of 
nonconforming situations 

  

BACKGROUND: 
One of the roles for The Board of Adjustment is to hear and decide appeals where it is alleged 
there is error in any order, requirement, decision, or determination made by staff.  The 
applicant, Oceana Owners Association Inc/Olin Fur, submitted an appeal referencing Sec. 40-
425. - Extension or enlargement of nonconforming situations, including land uses and buildings. 
& Sec. 40-426. - Reconstruction, maintenance, full or partial demolition and renovation of 
nonconforming situations (Attachment 1 - Appeal Application). 
 
The appeal was submitted after staff received a complaint against staff and the property owner 
of an existing noncontiguous parking lot located inside the Oceana Subdivision that serves the 
Carolina Beach Yacht Club Marina with the address of 401 Marina St. (Attachment 2 - location 
map). The complaint specifically addresses the allowed increase in parking space(s) in a non-
conforming parking lot (Attachment - Complaint).  A zoning determination letter was sent to Mr. 
Furr outlining staff’s interpretation of Sec 40-425 non-conforming situations (Attachment 4).  
 
Non-conforming  
A nonconforming situation or use means a situation or use of the property that was in existence 
prior to a zoning change that would not allow the situation or use to occur under the existing 
ordinance. Nonconformity allows a landowner that is using land in a certain way prior to the 
enactment of a zoning ordinance, then the prior use may continue even if the existing ordinance 
does not allow for the prior use. An example if a commercial use is operating in a residential 
zoning distrcit may be non-conforming. If a use or situation is considered non-conformity, then 
the ordinance outlines if and when that use can be expanded. 
 

In the situation with the Carolina Beach Yacht Club Marina, it consists of two properties. One 
property is located in a commercial zone MB-1 (Marina Business) that has a building with a 
residential unit, parking lot, marina with slips, fuel dock, and a retail/eating and drinking barge. 
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The Oceana parking lot that is owned by the same entity as the marina is utilized to meet the 
required parking. This parking lot is zoned R-1B (residential).  The parking lot is considered non-
conforming because it is existing and would not be allowed under the current ordinance.  
Noncontiguous parking lots located in residential areas are not allowed to serve commercial uses. 
 
History of the property 

 February 1982 a CUP was issued for a 372 multi-family residential units in a planned 
unit development with a marina that was in one ownership for the land that now 
consist of Spinnaker Point, Oceana Subdivision, and Carolina Beach Yacht Club and 
Marina. The property was all zoned RA-6 at that time.  

 1985 four multi-family buildings were built, individual units were sold off and the 
common area was dedicated to Spinnaker Point HOA, the marina had been 
excavated, and a building was on site (Carolina Beach yacht club & Marina) according 
to New Hanover tax records.  

 3/8/94 Phase one Oceana Subdivision approved for 32 lots 

 8/9/94 Marina property was rezoned from RA-6 to MB-1  

 9/23/94 Phase two Oceana Subdivision approved for 17 created the parking lot and 
easement to access the boat slips for the marina (attachment 5 - Plat) 

 1994 Lots were offered for purchase. 

 1996 the property where Carolina Beach Yacht Club & Marina and the parking lot 
were sold.  

 2019 September the Marina applied for a Conditional Use Permit to add an eating 
and drinking establishment and a ship store located on a barge. 

 2019 November, petition by Oceana Owners Association to appeal the allowance of 
the use of a non-conforming parking lot. The allowance was upheld.  

 2020, January the Conditional Use Permit was not passed by Town Council (2-2 vote).   

 2020, April the Marina Owner filled a petition seeking an appeal.  

 2020, May the Oceana Owners Association then filed a verified motion to Intervene.  

 2020, September the hearing of the appeal was cancelled based upon the parties 
entering into an agreement and resolution. 

 2020, December the agreement was executed to issue the Conditional Use Permit 
with conditions (Attachment 6 – CUP Consent Order). 

 2021 – A building permit and site plan approval was issued based off of the 
Conditional Use Permit authorization that depicted 56 parking spaces located in the 
Oceana parking lot(Attachment 7 - CUP Site Plan).  
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 2023 –  The Marina has applied for a Conditional Use Permit modification to expand 
boat slips and proposes to add 7 parking spaces to the Oceana parking lot.   

 2023 - Zoning Permit Final Inspection 

When Staff did a final inspection in the Oceana parking lot a transformer was encroaching on 

two parking spaces.  There was also a neighbor’s block fence that was encroaching on a 

parking space in the parking lot of the marina building (Attachment 8 - Encroachments).  

Neither encroachment was depicted on the approved site plan. The applicant opt to relocate 

these spaces in the Oceana parking lot under a minor modification approved by staff.  This 

increased the total number of spaces from 56 to 57 parking spaces.  

Staff’s Determination  

This appeal is to staff’s determination that the additional space located in the Oceana 
Subdivision is not allowed under Sec 40-425 & Sec 40-426 Extension or enlargement of a non-
conforming situation.  ARTICLE XIV. - Nonconforming Situations, Sec. 40-425. - Extension or 
enlargement of nonconforming situations, including land uses and buildings states that “no 
increase in the extent of nonconformity, except as specifically provided in this section, it shall 
be unlawful for any person to engage in any activity that causes an increase in the extent of 
nonconformity of a nonconforming situation”.  The section further states that “the Increase in 
volume, intensity, or frequency of nonconforming use may be allowed.  The volume, intensity, 
or frequency of use of property where a nonconforming situation exists may be increased and 
the equipment or processes used at a location where a nonconforming situation exists may be 
changed if these or similar changes amount only to changes in the degree of activity rather 
than changes in kind”.  

Based on Article XIV Sec. 40-425 staff’s determination is that the extent of the facility has not 
increased in size just the volume of the number of parking spaces within the boundary of the 
facility.  It is staff’s determination that the non-conforming parking lot is allowed to increase the 
number of parking spaces within the property boundaries.  Sec. 40- 426 that was referenced in 
the appeal is in regard to buildings and structures and staff does not believe that it applies to a 
parking lot in this case. 
 

BOARD ACTION: The board of adjustment shall hear and decide appeals decisions of 
administrative officials charged with enforcement of the zoning or unified development 
ordinance. 
 
The board can agree or deny staff interpretation on the ordinance Sec 40-425 & Sec 40-426 
Extension or enlargement of a non-conforming situation.   

Attachments  

1. Appeal Application  
2. Location Map 
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3. Complaint 
4. Zoning Determination Letter 
5. Subdivision Plat 
6. CUP Consent Order  
7. CUP Site Plan 
8. Encroachments  

  

5

Item 1.



Fee: $450.00 to be submitted with application 

This petition will be scheduled for the next possible regular Board of Adjustment meeting. The 
applicant or a representative should be present at the meeting to answer any questions the Board may 
have. Board of Adjustment meetings are held on the second (3rd) Monday of each month at 6:00 P .M. 
in the Council Room at the Municipal Administration Building, 1121 N. Lake Park Boulevard, carolina 
Beach, NC 28428. Applicants will be informed of any changes in date, time, or location of meetings. 
Applications and supplementary time for processing and postings are required by the General Statutes 
of North Carolina. 

Applicant {) 11 O J1 , - ft 
Name: ---=--=u:....:e:.:..a_;,1:_0L.::..,______:,U)_l}_:e ,_, J__:..rr◄..t...:.J...::.S..=.:tx...!..1��7-I/_ ()J1

.:....+-
-�---''l:....;;;C....:.., _____ _ 

Applicant Mailing Address: 

C. 
City State 

Applicant Phone Number: �work/home (circle one): f{)Lf- 57;;;, -Z(et.G,
mobile/work/home (circle one 

Applicant Email Address: 

Property Owner Name: 

DD11"tFvRf-@ \.Jahw. com 
7 

Property Owner Mailing Address: 

l/0 / /JJ6WtY'tCI b± 
Street Address City State 

Zip 

Zip 

CB A02

Attachment 1
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R-1B

MB-1

C

R-1

MARINA ST

OCEANA W
AY

GEORGIA AVE 

FLORIDA AVE 

MARYLAND AVE 

VIRGINIA AVE 

401 Marina Street ®Attachment 2 
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Attachment 3
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Attachment 4 
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STATE OF NORTH CAROL I NA .NEW HANOVER COUNTY 

1, R<ib'l!t: H. Gos!,ee, o:ertlfy i-h,n th!, picir wns dnr'ljn onder mr :;upervl:ii<in from
a:r: 1J<.:tu11l s\H\I�)' mo.de 1.md.er m� supH>tl.si1>r1 frcm lr.formction found ln �h� New 
Hanover Go. R'3glstry, ils no!ud,.r,11r,,2,q/l.r,

1
tha; !he error ,;,f elo�ure tH cali;ulared 

by [ct!tudes ond dePiHllfre!l'.,<•l'f'io.O:-:Q9-/?;,}jit:if the Doun4crles riot ::n.nveJed are 
$!;,:rnn os �;t'ke� !tnes, th�-i'�t-ti'!i';...-�...:.,;�}1.i�p'f-;ipara?d in ac.-:-ordoni;:<= ;,;ith G.S. 47-30

;:,- ..... ,.� .,';,".";:: - ',;:,,�!,JO a:�� ,?,fl, qs amend'l':d. Wi tne.=s my .lia.n#·,i:Itt.d' s�1Jf'.c·th(tl ,=:;e. day vf..2""'�•---i. , 19::i....::t". 

/2 i? -d, , I J:(j;°;',/ �SE',, C ·? • 
-r-�� H.'-"-�� 

Rob.,rt H. Ge5\e., :, t - iJS i 
\ -

Regtsterec:i Lirnd Surv-eyo1, /·',, :'LC. Regi!ltrOfion l:i 1!95':� ... ,,,?�:::�:·:�: __ �:,:-_',\·.��:;-�: ... � 
STi\TE OF NORTH CAROLINA •,,,,,':.",.0 ;-- ,; ::_..,._\,•.·· HEW HANOVER COUNTY 
i, Manley 0. Cc.rr, a �lofary P�'b'('te',f-o·r""''�aid County ar;d Srr..te, dq i'ier?.by csrtifJ 

that Robsrr H. Goslee, a regr:sarsJ!.,1�{:"nd_,,,;�r':l'e.yor, per3ono[fy ;::ippe<lred irnfarc me 
. l • - ; , !hLe day and ackr,o;.<fedg

m

ed tl"'- ,:
�:::.zt[��)_of ,!_h�-. fo;'1goln.,; ln:,if<Ji«ent. �'!111.,,.!:> rnJV/4"", '" ;,;�n� " --�·l;>''>c.ZV?O,o, ,, � . ,.g4.

a :u .. tVv'V. ·-. -. "' . - ... ~ ' 
Men! ey D. c,nr :" ..,,. "'""" � �., 

:: ;"'; £· __ Notar:i, Pub I le 
My Corrrn!s.;lon Exoires Dec·;::m.b.,;;· 30, 1997 

CERTIFICATE OF ov,�iIERSH!P 

·� .--".,--

, .
··�-1�,;,,7.,,,- -

AND DEDfCATiON 

l hereby cer I ify rhat I cm H1e owner of the property sho•.._,n and de.:cr fbed hereon
and tnct I adopt !his- plcrn of �ubdi•Jisfon ;,;/th my free consent, establish minimum
b-ufic!ing setback lt1as, arid dedicate all streets, alfeys, wa[ks, porks, and other
�ife:, ur:d easemer.!s to public u:se cs no-red. Fur�hermore, i dedicare all public
':ae't<'H \Ifie:; ond llll 'A'aler iines to rh.e Town of yro-lln.a Beach, if applicable.

Dcie 

/� //_. 
f ' /_.-r ,.. 

/j Lf'. / I 
/ // � 1 ,,£-�½�·· 
,...____,/'__' / = '•· 

,t/'" 
CERT IF ICAIE OF WATER �UPPL j AND SE11✓AGE D ISPOSP..L SYSTEMS.
i h;,reby certify \t� the water supply and sewage systems fnsral!ed, or proposed 
for instai!alior.,••l¾i'f"u!ly meet the requtremenrs of,f,he The Town af Cor!fna Beach :rnd
a:ipi icable agencies of the State o-f North Carol vita • 

i' 

4/ ./ J .. I 

STATE OF NORTH CAROL [NA 
The foregoing certiflci'lotis 01 Mo;;ley 
County, h certified to be correct, 

STATEMENT OF THE DES!GN AND !NSTALLAT!ON OF STREETS 
! h,ireby cer1ify tt1at all streets sho!l be installed in an 1Jcceptable

manner and according to the specificoiions and standcrds of the Tow-n of
Caro! lna Be-a<:.h. Ji ,;I 

�"4 _Jl;I
F 

. # ✓, o/J��£ ��-lfr 
t,/ 

" 
91.so' �

-z.

·II Ii it !!I? a ,·7 /7 f/ '" 
J___J ' .;.A::✓"' 

,..? ����l_,A'ffi."•~ - ,, .. 
������ 

BLOCK 205 
D a 1 e � � w �� � 

I / 
!..,,/ 

I, ?,OBERT H. GOSLEE, A r; .GI STERt:.�- LAND SURVEYOR, CERT I FY THAT TH IS PLAT lS 

OF A SURVEY TH.f:.i CRE.:.\TES A SUBDIVISION OF L..AND WJTH!N THE AREA OF A COUNTY OR 

MUN!ClPALiTY THAT �AS AN ORDINANCE THAT REGUL_A_Ti::� "P.ARCELS OF LAND, 

ROBERT H. GOSLEE, R.L.S. L-; !95

' 

'v 

> <

BLOCK 207 

\ 

CERTIFICATE OF APPROVAL FOR Fi.ECORD I NG 

3LOCK 2i0 

1 h:r.eby c.ert[fy thc;i the Subdivi,;\on Pioi cihowr. her-2on has been found to comply 'Nith !he 
Subdivision Reguiotions fc,r Carolina aeoch, North Carol !na, and hcts been ap,provsc! by the Tow,, 
Cour:cil for re-::ordina in the ◊ff!c:: of ihe Re;;ister o-f DE'a1;Q� of Nt'.'-1:'!" Hi:!r!.Olf-:!-r- C"'.!r:ty. The T��i\ 
accept.s the cli!dicotion of streets-, easeme:.ts, and pub I ic porks, but assurnes no responsitiil jty to 
cpan nr maintain any str2ci:;ts, �asernents, ; ighi�-of-woy, or other lands shown thereor. and accep,ed 
her;;:by for public purposes until in the opinion of the Carolina Beach To·,,m Cvunci[ it i� in the 
oubi ic iriterest ;ode so. 

; . 
_jl'h:g!�·� 

Date 

DEVELOPER: 

CCE,4/llt.. LTD. 
�OJ VIRGINIA AVE. 

CAROL INA BEACH, N. C. 28428 

\ 
\ 
\ 

\ 

SPINNAKER POINTE 
PHASE I 

CONDO PLAT BOOK 7 
AT PAGES 72 - 75 

\ 

\ 
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/ 

/ 

/ 
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I 

\ 
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\ 
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\ 
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• i • I I I.

CERTIFICATE OF APPROVAL OF THE DESIGN A.ND INSTALLATION CF STREETS, UTILITIES, .A.ND OTHER: 
REOU!RED [MPP.OVEMENTS. 
I !,er«by certify tha1 ail 
in.sfol[ed fn c accep,crPJe 
the OCEANA subdivision or 
improvements in en amoun1 
been received. 

i-�-��
Oa:e 

str2e1s, util!iiei, and other improvements htJV€ been 
manner and accordfng 10 Town spec.ificctions ond stondords in 
that a gucran1ee of the insta[\ation of the required 
and mcrnner satisfactory to rhe TO\'/fi of Carol ino Beach has 

Jtµd/.hl.LJ ;?�1-./ 
City Man<Jger 

(_) Q 

CERTIF[CATE OF APPROVAL BY THE PLANNING AND ZONING CGrf:M!SS!ON. 
The Co:ro!ina 8€1;.:.h Planning 0:nd Zoi,,\ng Corrmha'.Si'Jn t,ereby app-roves 
the OCEANA subd[vislon. 

�/:t.1'/9+ 
D/te Chairman 
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NOTE: 

-ALL STEEETS A.ND OTHER COMMON A.REA. SHALL BE
MAiNTA!NED BY 

ASSOCIA.TiON.
t LEGA'..L Y FOR.MED !--10:,l!EOWNERS

-RECORDED iN BOOK 227 PAGE 1756 NEW HANOVER
COUNTY REblSTRY

LOT CC-�NE�S OF L01S TH£!.! FRON1 ON THE MAR'lN 4 
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OCEAlVA 
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CAROLINA BEACH 
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STATE OF NORTH CAROLINA 

COUNTY OF NEW HANOVER L'.�u 
1 , ;"" � t ' I 

r-··--
• 

1.1.... .. i 

IN RE REQUEST BY CBYC, LLq, v 
..., f 

Petitioner, 

v. 

) 

') 
) 
) 

) 
) 

TOWN OF CAROLINA BEACH, a North ) 
Carolina Municipal Corporation and ) 
Body Politic, ) 

Respondent, 

OCEANA OWNERS ASSOCIATION, 
INC. 

Intervenor-Respondent. 

) 
) 
) 
) 
) 
) 

) 

------------------') 

� THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DMSION 

o 20-CVS-1444
'� 

CONSENT ORDER 

THIS MA TIER appears before the Court for entry of a Consent Order granting the 

application and request for a conditional use permit submitted to the Respondent Town of Carolina 

Beach ("Town") by Petitioner CBYC, LLC ("CBYC") (collectively, "Consent Order"). 

ALL PARTIES, including Intervenor Oceana Owners Association, Inc. ("Oceana"), now 

consent, by and through their undersigned counsel, to the granting of this Consent Order and 

CB Y C's application and request for a conditional use permit that was submitted to the Respondent 

on or about 25 September 2019, premised upon the following: 

FINDINGS OF FACT 

1. Jurisdiction and venue of this action are properly before this Court.

2. By virtue of that General Warranty deed dated 31 July 2019 and recorded on 2

August 2019 in Book 6235 at Page 2175 of the New Hanover Country Registry of Deeds 

A TRUE COPY 
CLERK OF SUPERIOR COURT 

NEW HANOVER COUNTY 
BY: £eni �. 7(Jiowfes 

Deputy Clerk 

Pagel of 6 
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DEVELOPMENT SUMMARY

SP1.0

SKETCH

PLAN

PROJECT DESCRIPTION:

LOCATION MAP
NTS

STORMWATER MANAGEMENT:

TYPICAL PARKING
SPACE DETAIL
SCALE: 1"=20'
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Encroachments 

Wall 

Transformer 

Neighbors Wall 

Attachment 8
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