
CAROLINA BEACH  

 

Board of Adjustment Meeting 

Monday, January 22, 2024 ꟷ 6:00 PM 

Council Chambers, 1121 N. Lake Park Boulevard, Carolina Beach, NC 

 
AGENDA 

 

CALL TO ORDER 
 

APPROVAL OF MINUTES 
 

1. December 5th, and December 18th, 2023 – BOA Minutes  

PUBLIC HEARING 
 

2. To consider an appeal from Sections Sec. 40-425. - Extension or enlargement of 
nonconforming situations, including land uses and buildings. & Sec. 40-426. - Reconstruction, 
maintenance, full or partial demolition and renovation of nonconforming situations 

3. Variance to Building Setbacks - Sec. 40-74. - Dimensional standards for lots and principal 
structures. 

Variance to Building Height - Sec. 40-74. - Dimensional standards for lots and principal 
structures. 

Variance to Lot Coverage - Sec. 40-426. - Reconstruction, maintenance, full or partial 
demolition and renovation of nonconforming situations. & Sec. 40-74. - Dimensional 
standards for lots and principal structures.  

APPOINTMENT OF CHAIR AND CO-CHAIR 
 

NON-AGENDA ITEMS 
 

ADJOURNMENT 
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AGENDA ITEM COVERSHEET 

PREPARED BY: Gloria Abbotts, Senior Planner  DEPARTMENT: Planning & 
Development  

MEETING: Board of Adjustment – January 22nd, 2024 

SUBJECT:  
 

December 5th, and December 18th, 2023 – BOA Minutes  

  

Action: 

Approve the December 5th, and December 18th, 2023 Minutes  
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CAROLINA BEACH  

 

Board of Adjustment Meeting 

Tuesday, December 5, 2023 - 6:00 PM 

Council Chambers, 1121 N. Lake Park Boulevard, Carolina Beach, NC 

 
MINUTES 

 

CALL TO ORDER 
Chairman Hartsell called the meeting to order at 6:00 PM. 
 
PRESENT 
Chairman Wayne Hartsell 
Vice Chairman Patrick Boykin 
Board Member Jullena Shelley 
Board Member Paul Levy 
Board Member Ken Thompson 
 
ABSENT 
Board Member Tim Howard 
Board Member David Marshall 
 
ALSO PRESENT 
Planning Director Jeremy Hardison 
Senior Planner Gloria Abbotts 
Board Attorney Matt Nichols 
 
APPROVAL OF MINUTES 

1. July 17, 2023 – BOA Minutes  
 
ACTION: Motion to approve the minutes 
Motion made by Board Member Shelley, seconded by Board Member Levy 
Voting Yea: Chairman Hartsell, Vice Chairman Boykin, Board Member Shelley, Board Member Levy, 
Board Member Thompson 
Motion passed 5-0 
 
PUBLIC HEARING 

2. Variance to the Required 25-Foot Front Yard Setback for 311 Spencer Farlow Drive 
Deck: 24.56 Feet 
Pool: 21 Feet 
Applicant: Lary and Cory Ellis 
 

Applicants Lary and Cory Ellis are requesting a variance of up to 4 feet from Sec. 40-74. -Dimensional 
standards for lots and principal structures and Sec. 40-75. – Dimensional standards for accessory 
structures that require a 25-foot front yard setback. The property is located at 311 Spencer Farlow 
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Drive and is in the R-2 zoning district. The property consists of a 0.171-acre lot, Lot 3B, Block 3, Harbour 
Point. Two permits were applied for at the property, one for a single-family home and a second for a 
pool. The contractor scheduled a final inspection of the swimming pool and home. A final survey is 
required for the final zoning inspection. The final survey depicted the front deck and swimming pool 
encroaching on the minimum 25-foot front setback. 
 
DECK 
The first site plan submitted with the permit application for new construction depicted the incorrect 
front setback. Staff notified the applicant that the minimum front setback in R-2 is 25 feet and not 20 
feet. An updated site plan was submitted to the permit application, and the project was approved. The 
zoning ordinance requires that a foundation survey be submitted prior to the sheathing inspection. A 
foundation survey was submitted and approved, but the front deck was not shown and had not yet 
been built. Upon review of the final survey and during the final zoning inspection, the three front deck 
pilings were shown encroaching into the minimum front setback. The three pilings for the front deck 
were built with setbacks of 24.68 feet, 24.70 feet, and 24.56 feet from the front property line along 
Spencer Farlow Drive. 
 
POOL 
In October 2022, the owner applied for a permit for a pool, but it was never approved. The site plan 
submitted showed the pool meeting the 25-foot front setback. The permit application expired in April 
2023. A new permit for the pool was applied for in April 2023, and the site plan showed the pool from 
the original site plan submittal with the incorrect 20-foot minimum front setback. The front corner of 
the pool was built with a setback of 21 feet. Pool setbacks are measured to the edge of the water. 
 
To resolve the situation, the applicant requests up to a 4-foot variance to the required 25-foot front 
yard setback. The home meets the minimum required side (7.5 feet), corner side (12.5 feet), and rear 
(10 feet) yard setbacks. To come into compliance with the ordinance, the front deck and pool would 
have to be rebuilt. 
 
REQUIRED FINDINGS 
When unnecessary hardships would result from carrying out the strict letter of a zoning ordinance, the 
Board shall vary any of the provisions of the ordinance upon a showing of all the following: 

1. Unnecessary hardship would result from the strict application of the ordinance. It shall not be 
necessary to demonstrate that, in the absence of the variance, no reasonable use can be made 
of the property. 

2. The hardship results from conditions that are peculiar to the property, such as location, size, or 
topography. Hardships resulting from personal circumstances, as well as hardships resulting 
from conditions that are common to the neighborhood or the general public, may not be the 
basis for granting a variance. 

3. The hardship did not result from actions taken by the applicant or the property owner. The act 
of purchasing property with knowledge that circumstances exist that may justify the granting of 
a variance shall not be regarded as a self-created hardship. 

4. The requested variance is consistent with the spirit, purpose, and intent of the ordinance, such 
that public safety is secured and substantial justice is achieved. 
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If the Board supports the findings, staff recommends the following condition for the variance: The 
variance is granted for the existing house and pool only, and any new structures on the property shall 
conform to the setback requirements. 
 
Individuals planning to speak on the matter were sworn in. 
 
Ms. Abbotts presented the details. She reviewed photos of the property, site plans, and the required 
findings. 
 
Attorney Sam Potter, representing the applicants, said the Ellises were surprised that after receiving 
the final permit from New Hanover County approving the house as constructed, they received word 
from Town staff that they could not get a certificate of occupancy because the pool and a portion of 
the deck had encroached into the setback. He said the pool was built in accordance with the permit 
issued, and everybody missed the incorrect setbacks. Mr. Potter said the applicants never intended for 
this to happen, and demolition and rebuilding don’t make sense because nobody is hurt by the 
encroachments.  
 
Chairman Hartsell asked if two different contractors made two different mistakes. Mr. Potter said yes. 
 
Mr. Ellis said he and his wife are trying to complete their retirement homeownership journey and hired 
Cory Thompson of Thompson Design Build and Doug Hill of Outdoor & More as contractors. He said his 
family, including four pets, has had to find a place to rent until the issues are resolved, and the delays 
have resulted in the need to pay the property’s mortgage in addition to rent. Mr. Ellis said they would 
like to move into their new home in time of the holidays. 
 
Board Member Thompson asked if the builder is compensating the applicants for their hardships. Mr. 
Ellis said no. 
 
Mr. Thompson, the builder, said he is responsible for the three pilings going into the front setback. He 
said to the best of his knowledge, the issue was related to the building footprint the surveyor provided. 
 
Chairman Hartsell asked Mr. Thompson if he personally staked off the house. Mr. Thompson said no, 
he never stakes a house and instead leaves it to the surveyor. He said Derek Danford was the surveyor, 
and there have never been any previous issues with his work. Mr. Thompson said he doesn’t 
understand why the foundation survey came back different from the final survey. He said it’s possible 
someone kicked over or otherwise moved one of the stakes because building sites sit unprotected for 
weeks before work starts. 
 
Mr. Hill said he requested the survey and drew the pool he was asked to build on the survey. He said 
he turned in all the information for permitting, it was reviewed and approved, and his team built the 
pool. 
 
Mrs. Ellis said they hired licensed professionals and entrusted them with this project, which is their first 
time building from the ground up. She said this is their dream home, and it’s also a necessity to provide 
space for them to care for relatives who are ill and aging. Mrs. Ellis said one of their pets became so 
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sick and stressed during this process that the animal had to be put down. She said the situation is not 
her family’s fault in any way. 
 
Mr. Potter reviewed the required findings and said his clients meet all four. He said rebuilding would 
cause unnecessary hardship and waste, the hardship is peculiar to the property because the edge of 
the pavement sits farther back than the property line, the situation is not the action of the property 
owner/applicant, and substantial justice would be served by allowing them to move into their house. 
Mr. Potter said the pilings are inches into the setback, and the pool was issued pursuant to a permit 
allowing it to be constructed exactly where it is. 
 
Chairman Hartsell opened the public hearing.  
 
Marcus Max Gunkel of 312 Spencer Farlow Drive said there was not proper notice for this proceeding. 
He said there was a sign on the property, but the dates were not visible so he had to go to Town Hall to 
get information. Mr. Gunkel said representatives from the N.C. Wildlife Resources Commission and the 
U.S. Army Corps of Engineers should be present and part of the discussion because of their interest in 
property near the home. He said this is not a long-term hardship to the Ellises because the mistake was 
not theirs and they have recourse against the builder and surveyor, who have insurance for such 
situations. Mr. Gunkel said the situation is not peculiar to the property because everyone in that area 
has a 25-foot setback. He said he believes the curved design of the pool and the replacement of a spiral 
staircase with a larger staircase indicates the applicants knew something was amiss. Mr. Gunkel said it 
defies logic that no one noticed the setback issues. He said the pool could pose a public safety issue, 
and he believes there are plans for a firepit with a copper gas line to also be within the setback, which 
he also considers a safety concern. Mr. Gunkel said the variance requests do not address compensation 
for the Town for a situation that is “like reverse eminent domain” with a private property owner taking 
something from the public. 
 
Sharon Luehs of Spencer Farlow Drive asked the Board to consider language that the Ellises, if granted 
the variances, will not contest having the street widened. She said a sidewalk in the area, where large 
boats on trailers frequently travel, is necessary so people can walk safely to the boat ramp without 
having to step into private yards. 
 
Chairman Hartsell closed the public hearing and asked for rebuttals. 
 
Mr. Hardison said notice given by the Town of this proceeding meets legal requirements. 
 
Chairman Hartsell asked if there are protocols in place to avoid these types of situations. Mr. Hardison 
said yes, prior to the final survey a foundation survey is required once pilings are set, but in this 
instance the pilings were set for the house but not the deck at the time of the foundation survey. 
 
Mr. Potter disputed Mr. Gunkel’s claim that the applicants knew they were constructing within the 
setback. He said they both testified they had no idea about the situation, the builder took 
responsibility for the issues with the posts, and the pool contractor relayed how the mistake was made 
with respect to the location of the pool. Mr. Potter said for Mr. Gunkel’s argument to be correct, all 

6

Item 1.



 

December 5, 2023 Minutes Page 5 
 

four people had to be lying under oath. Mr. Potter also said Mr. Gunkel’s testimony was based on 
suspicion and not fact. 
 
Board Member Shelley asked about the inspection process. Ms. Abbotts said the applicants had all the 
proper building inspections, but the Town reviewed the project when they came in with the permit for 
the zoning portion. Mr. Potter said the County makes final building approval, and this would not have 
been granted if what the plans required was not actually there. He said the County currently handles 
the Town’s permitting. Ms. Abbotts said the Town still reviews zoning, stormwater, and utilities, but 
the County handles the building inspection and building code portion. 
 
Board Member Levy asked if there are any issues with the fence and concrete deck around the pool 
being outside of any permitted area. Ms. Abbotts said the fence height is in compliance with the zoning 
ordinance, which also allows anything under 30 inches to be within the setback area, so that would 
include the concrete and driveway. 
 
Board Member Levy asked if a sidewalk or multi-use path is ever approved on Spencer Farlow Drive 
whether the fence would be within the area that the sidewalk or path would go. Ms. Abbotts said no, 
that would be in the right-of-way, and currently the fence is completely on the applicants’ property.  
 
Chairman Hartsell summarized the variance requests and said the Board will address each request 
separately. 
 
Board Members went through each required finding for the deck variance request. 
 
Regarding finding 1, the following agreed: Chairman Hartsell, Vice Chairman Boykin, Board Member 
Levy, Board Member Shelley, and Board Member Thompson. Therefore, finding 1 passed 5-0.  
 
Regarding finding 2, the following agreed: Chairman Hartsell, Vice Chairman Boykin, Board Member 
Levy, and Board Member Shelley. The following disagreed: Board Member Thompson. Therefore, 
finding 2 passed 4-1. 
 
Regarding finding 3, the following agreed: Chairman Hartsell, Vice Chairman Boykin, Board Member 
Levy, Board Member Shelley, and Board Member Thompson. Therefore, finding 3 passed 5-0.  
 
Regarding finding 4, the following agreed: Chairman Hartsell, Vice Chairman Boykin, Board Member 
Levy, Board Member Shelley, and Board Member Thompson. Therefore, finding 4 passed 5-0.  
 
ACTION: Motion to grant the variance 
Motion made by Board Member Shelley, seconded by Vice Chairman Boykin 
Voting Yea: Chairman Hartsell, Vice Chairman Boykin, Board Member Shelley, Board Member Levy, 
Board Member Thompson 
Motion passed 5-0 
 
Board Members went through each required finding for the pool variance request. 
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Regarding finding 1, the following agreed: Chairman Hartsell, Vice Chairman Boykin, Board Member 
Levy, Board Member Shelley, and Board Member Thompson. Therefore, finding 1 passed 5-0.  
 
Regarding finding 2, the following agreed: Chairman Hartsell, Vice Chairman Boykin, Board Member 
Levy, and Board Member Shelley. The following disagreed: Board Member Thompson. Therefore, 
finding 2 passed 4-1. 
 
Regarding finding 3, the following agreed: Chairman Hartsell, Vice Chairman Boykin, Board Member 
Levy, Board Member Shelley, and Board Member Thompson. Therefore, finding 3 passed 5-0.  
 
Regarding finding 4, the following agreed: Chairman Hartsell, Vice Chairman Boykin, Board Member 
Levy, Board Member Shelley, and Board Member Thompson. Therefore, finding 4 passed 5-0.  
 
ACTION: Motion to approve the requested variance for the pool and fencing 
Motion made by Vice Chairman Boykin, seconded by Chairman Hartsell 
Voting Yea: Chairman Hartsell, Vice Chairman Boykin, Board Member Shelley, Board Member Levy, 
Board Member Thompson 
Motion passed 5-0 
 
Chairman Hartsell said Board Members understand the hardships people face and try to make fair 
decisions. He said he wanted to amend the last motion to include stipulations from Mr. Hardison. Vice 
Chairman Boykin said the idea is to prevent this situation from happening in the future. Mr. Hardison 
said the variance is only for the pool and deck and cannot include anything else. Vice Chairman Boykin 
said there should be checks and balances so this doesn’t keep occurring. Mr. Hardison said staff can 
review this and bring back options for discussion. Board Member Thompson said there should be a 
better process. Chairman Hartsell said he wants to make sure it gets into the minutes that the Board 
recommends that staff examine procedures for granting permits. Mr. Hardison said tonight’s actions 
do not apply to any future requests. Mr. Nichols said it is not necessary to reopen the motion to add 
the suggestion for procedural improvements. 
 
NON-AGENDA ITEMS 
None 
 
ADJOURNMENT 
ACTION: Motion to adjourn 
Motion made by Board Member Thompson 
Voting Yea: Chairman Hartsell, Vice Chairman Boykin, Board Member Shelley, Board Member Levy, 
Board Member Thompson 
Motion passed 5-0 
 
The meeting adjourned at 7:20 PM. 
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CAROLINA BEACH  

 

Board of Adjustment Meeting 

Monday, December 18, 2023 - 6:00 PM 

Council Chambers, 1121 N. Lake Park Boulevard, Carolina Beach, NC 

 
MINUTES 

 

CALL TO ORDER 
Vice Chairman Boykin called the meeting to order at 6:16 PM. 
 
PRESENT 
Vice Chairman Patrick Boykin 
Board Member Paul Levy 
Board Member Ken Thompson 
Board Member Tim Howard 
 
ABSENT 
Chairman Wayne Hartsell 
Board Member Jullena Shelley 
 
ALSO PRESENT 
Planning Director Jeremy Hardison 
Senior Planner Gloria Abbotts 
Board Attorney Matt Nichols 
 
PUBLIC HEARING 
To consider an appeal from Sections Sec. 40-425 - Extension or enlargement of nonconforming 
situations, including land uses and buildings, and Sec. 40-426 - Reconstruction, maintenance, full, or 
partial demolition and renovation of nonconforming situations. 
 
One of the roles of the Board of Adjustment is to hear and decide appeals where it is alleged there is 
error in any order, requirement, decision, or determination made by staff. The applicant, Oceana 
Owners Association Inc./Olin Fur, submitted an appeal referencing Sec. 40-425 - Extension or 
enlargement of non-conforming situations, including land uses and buildings, and Sec. 40-426 - 
Reconstruction, maintenance, full, or partial demolition and renovation of non-conforming situations. 
 
The appeal was submitted after staff received a complaint against staff and the property owner of an 
existing non-contiguous parking lot located inside the Oceana subdivision that serves the Carolina 
Beach Yacht Club and Marina at 401 Marina Street. The complaint specifically addresses the allowed 
increase in parking space(s) in a non-conforming parking lot. A zoning determination letter was sent to 
Mr. Furr outlining staff’s interpretation of Sec. 40-425. 
 
Non-conforming 
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A non-conforming situation or use means a situation or use of the property that was in existence prior 
to a zoning change that would not allow the situation or use to occur under the existing ordinance. 
Non-conformity allows a landowner that is using land in a certain way prior to the enactment of a 
zoning ordinance to continue the prior use even if the existing ordinance does not allow for it. An 
example is a commercial use operating in a residential zoning district may be non-conforming. If a use 
or situation is considered non-conforming, then the ordinance outlines if and when that use can be 
expanded.  
 
In the situation with the Carolina Beach Yacht Club and Marina, it consists of two properties. One 
property is located in commercial zone MB-1 (Marina Business) that has a building with a residential 
unit, parking lot, marina with slips, fuel dock, and a retail/eating and drinking barge. The Oceana 
parking lot that is owned by the same entity as the marina is utilized to meet the required parking. This 
parking lot is zoned R-1B (residential). The parking lot is considered non-conforming because it is 
existing and would not be allowed under the current ordinance. Non-contiguous parking lots located in 
residential areas are not allowed to serve commercial uses. 
 
History of the property 

 February 1982: A Conditional Use Permit (CUP) was issued for 372 multi-family residential units 
in a Planned Unit Development (PUD) with a marina that was in one ownership for the land that 
now consists of Spinnaker Pointe, Oceana subdivision, and Carolina Beach Yacht Club and 
Marina. The property was all zoned RA-6 at that time. 

 1985: Four multi-family buildings were built, individual units were sold, the common area was 
dedicated to Spinnaker Pointe homeowners association, the marina had been excavated, and a 
building was on the site (Carolina Beach Yacht Club and Marina), according to New Hanover 
County tax records. 

 3/8/94: Phase one Oceana subdivision approved for 32 lots. 

 8/9/94: Marina property was rezoned from RA-6 to MB-1. 

 9/23/94: Phase two Oceana subdivision approved for 17 lots, which created the parking lot and 
easement to access the boat slips for the marina. 

 1994: Lots were offered for purchase. 

 1996: The property of Carolina Beach Yacht Club and Marina and the parking lot were sold. 

 September 2019: The marina applied for a CUP to add an eating and drinking establishment and 
a ship store located on a barge. 

 November 2019: Petition by Oceana Owners Association to appeal the allowance of the use of a 
non-conforming parking lot. The allowance was upheld. 

 January 2020: The CUP was not passed by Council (2-2 vote). 

 April 2020: The marina owner filed a petition seeking an appeal. 

 May 2020: The Oceana Owners Association filed a verified motion to intervene. 

 September 2020: The hearing of the appeal was canceled based upon the parties entering into 
an agreement and resolution. 

 December 2020: The agreement was executed to issue the CUP with conditions. 

 2021: A building permit and site plan approval was issued based on the CUP authorization that 
depicted 56 parking spaces located in the Oceana parking lot. 

 2023: The marina has applied for a CUP modification to expand boat slips and proposes to add 
seven parking spaces to the Oceana parking lot. 
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 2023: Zoning permit final inspection. 
 
When staff did a final inspection in the Oceana parking lot, a transformer was encroaching on two 
parking spaces. There was also a neighbor’s block fence that was encroaching on a parking space in the 
parking lot of the marina building. Neither encroachment was depicted on the approved site plan. The 
applicant opted to relocate these spaces in the Oceana parking lot under a minor modification 
approved by staff. This increased the total number of spaces from 56 to 57 parking spaces. 
 
Staff’s determination 
This appeal is regarding staff’s determination that the additional space located in the Oceana 
subdivision is not allowed under Sec. 40-425 and Sec. 40-426. Sec. 40-425 states that “no increase in 
the extent of non-conformity, except as specifically provided in this section, it shall be unlawful for any 
person to engage in any activity that causes an increase in the extent of non-conformity of a non-
conforming situation.” The section further states that “the increase in volume, intensity, or frequency 
of non-conforming use may be allowed. The volume, intensity, or frequency of use of property where a 
non-conforming situation exists may be increased and the equipment or processes used at a location 
where a non-conforming situation exists may be changed if these or similar changes amount only to 
changes in the degree of activity rather than changes in kind.” 
 
Based on Sec. 40-425,  staff’s determination is that the extent of the facility has not increased in size, 
just the volume of the number of parking spaces within the boundary of the facility. It is staff’s 
determination that the non-conforming parking lot is allowed to increase the number of parking spaces 
within the property boundaries. Sec. 40- 426 that was referenced in the appeal is in regard to buildings 
and structures, and staff does not believe that it applies to a parking lot in this case. 
 
Board action 
The Board of Adjustment shall hear and decide appeals for decisions of administrative officials charged 
with enforcement of the zoning or unified development ordinance. The Board can agree or deny staff 
interpretation of the ordinance Sec. 40-425 and Sec. 40-426. 
 
Mr. Nichols said he understands the applicant would like to request continuance, so this would be a 
good time for the Board to hear this. 
 
Wes Hodges, attorney for the Ocean Owners Association, said with only four Board Members present 
he thinks this substantially increases the likelihood of a 2-2 tie and poses unfairness to the applicant 
because of the need to get three of four Board Members to agree instead of three of five. He asked 
that the matter be continued until a full Board is present.  
 
Mr. Nichols said the next available date when all involved attorneys would be available is January 22. 
He said he feels this is a reasonable request, but it’s ultimately up to the Board. 
 
ACTION: Motion for continuance 
Motion made by Board Member Thompson, seconded by Board Member Howard 
Voting Yea: Vice Chairman Boykin, Board Member Levy, Board Member Thompson, Board Member 
Howard 
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Motion passed 4-0 
 
Mr. Nichols said he wants the record to reflect that the matter is being continued until January 22, 
2024.  
 
NON-AGENDA ITEMS 
None  
 
ADJOURNMENT 
ACTION: Motion to adjourn 
Motion made by Board Member Howard, seconded by Board Member Thompson 
Voting Yea: Vice Chairman Boykin, Board Member Levy, Board Member Thompson, Board Member 
Howard 
Motion passed 4-0 
 
The meeting adjourned at 6:35 PM. 
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AGENDA ITEM COVERSHEET 

PREPARED BY: Jeremy Hardison, Planning & 
Development Director  

DEPARTMENT: Planning & 
Development  

MEETING: Board of Adjustment – 12/18/2023 

SUBJECT:  To consider an appeal from Sections Sec. 40-425. - Extension or enlargement of 
nonconforming situations, including land uses and buildings. & Sec. 40-426. - 
Reconstruction, maintenance, full or partial demolition and renovation of 
nonconforming situations 

  

BACKGROUND: 
One of the roles for The Board of Adjustment is to hear and decide appeals where it is alleged 
there is error in any order, requirement, decision, or determination made by staff.  The 
applicant, Oceana Owners Association Inc/Olin Fur, submitted an appeal referencing Sec. 40-
425. - Extension or enlargement of nonconforming situations, including land uses and buildings. 
& Sec. 40-426. - Reconstruction, maintenance, full or partial demolition and renovation of 
nonconforming situations (Attachment 1 - Appeal Application). 
 
The appeal was submitted after staff received a complaint against staff and the property owner 
of an existing noncontiguous parking lot located inside the Oceana Subdivision that serves the 
Carolina Beach Yacht Club Marina with the address of 401 Marina St. (Attachment 2 - location 
map). The complaint specifically addresses the allowed increase in parking space(s) in a non-
conforming parking lot (Attachment - Complaint).  A zoning determination letter was sent to Mr. 
Furr outlining staff’s interpretation of Sec 40-425 non-conforming situations (Attachment 4).  
 
Non-conforming  
A nonconforming situation or use means a situation or use of the property that was in existence 
prior to a zoning change that would not allow the situation or use to occur under the existing 
ordinance. Nonconformity allows a landowner that is using land in a certain way prior to the 
enactment of a zoning ordinance, then the prior use may continue even if the existing ordinance 
does not allow for the prior use. An example if a commercial use is operating in a residential 
zoning distrcit may be non-conforming. If a use or situation is considered non-conformity, then 
the ordinance outlines if and when that use can be expanded. 
 

In the situation with the Carolina Beach Yacht Club Marina, it consists of two properties. One 
property is located in a commercial zone MB-1 (Marina Business) that has a building with a 
residential unit, parking lot, marina with slips, fuel dock, and a retail/eating and drinking barge. 
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The Oceana parking lot that is owned by the same entity as the marina is utilized to meet the 
required parking. This parking lot is zoned R-1B (residential).  The parking lot is considered non-
conforming because it is existing and would not be allowed under the current ordinance.  
Noncontiguous parking lots located in residential areas are not allowed to serve commercial uses. 
 
History of the property 

 February 1982 a CUP was issued for a 372 multi-family residential units in a planned 
unit development with a marina that was in one ownership for the land that now 
consist of Spinnaker Point, Oceana Subdivision, and Carolina Beach Yacht Club and 
Marina. The property was all zoned RA-6 at that time.  

 1985 four multi-family buildings were built, individual units were sold off and the 
common area was dedicated to Spinnaker Point HOA, the marina had been 
excavated, and a building was on site (Carolina Beach yacht club & Marina) according 
to New Hanover tax records.  

 3/8/94 Phase one Oceana Subdivision approved for 32 lots 

 8/9/94 Marina property was rezoned from RA-6 to MB-1  

 9/23/94 Phase two Oceana Subdivision approved for 17 created the parking lot and 
easement to access the boat slips for the marina (attachment 5 - Plat) 

 1994 Lots were offered for purchase. 

 1996 the property where Carolina Beach Yacht Club & Marina and the parking lot 
were sold.  

 2019 September the Marina applied for a Conditional Use Permit to add an eating 
and drinking establishment and a ship store located on a barge. 

 2019 November, petition by Oceana Owners Association to appeal the allowance of 
the use of a non-conforming parking lot. The allowance was upheld.  

 2020, January the Conditional Use Permit was not passed by Town Council (2-2 vote).   

 2020, April the Marina Owner filled a petition seeking an appeal.  

 2020, May the Oceana Owners Association then filed a verified motion to Intervene.  

 2020, September the hearing of the appeal was cancelled based upon the parties 
entering into an agreement and resolution. 

 2020, December the agreement was executed to issue the Conditional Use Permit 
with conditions (Attachment 6 – CUP Consent Order). 

 2021 – A building permit and site plan approval was issued based off of the 
Conditional Use Permit authorization that depicted 56 parking spaces located in the 
Oceana parking lot(Attachment 7 - CUP Site Plan).  
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 2023 –  The Marina has applied for a Conditional Use Permit modification to expand 
boat slips and proposes to add 7 parking spaces to the Oceana parking lot.   

 2023 - Zoning Permit Final Inspection 

When Staff did a final inspection in the Oceana parking lot a transformer was encroaching on 

two parking spaces.  There was also a neighbor’s block fence that was encroaching on a 

parking space in the parking lot of the marina building (Attachment 8 - Encroachments).  

Neither encroachment was depicted on the approved site plan. The applicant opt to relocate 

these spaces in the Oceana parking lot under a minor modification approved by staff.  This 

increased the total number of spaces from 56 to 57 parking spaces.  

Staff’s Determination  

This appeal is to staff’s determination that the additional space located in the Oceana 
Subdivision is not allowed under Sec 40-425 & Sec 40-426 Extension or enlargement of a non-
conforming situation.  ARTICLE XIV. - Nonconforming Situations, Sec. 40-425. - Extension or 
enlargement of nonconforming situations, including land uses and buildings states that “no 
increase in the extent of nonconformity, except as specifically provided in this section, it shall 
be unlawful for any person to engage in any activity that causes an increase in the extent of 
nonconformity of a nonconforming situation”.  The section further states that “the Increase in 
volume, intensity, or frequency of nonconforming use may be allowed.  The volume, intensity, 
or frequency of use of property where a nonconforming situation exists may be increased and 
the equipment or processes used at a location where a nonconforming situation exists may be 
changed if these or similar changes amount only to changes in the degree of activity rather 
than changes in kind”.  

Based on Article XIV Sec. 40-425 staff’s determination is that the extent of the facility has not 
increased in size just the volume of the number of parking spaces within the boundary of the 
facility.  It is staff’s determination that the non-conforming parking lot is allowed to increase the 
number of parking spaces within the property boundaries.  Sec. 40- 426 that was referenced in 
the appeal is in regard to buildings and structures and staff does not believe that it applies to a 
parking lot in this case. 
 

BOARD ACTION: The board of adjustment shall hear and decide appeals decisions of 
administrative officials charged with enforcement of the zoning or unified development 
ordinance. 
 
The board can agree or deny staff interpretation on the ordinance Sec 40-425 & Sec 40-426 
Extension or enlargement of a non-conforming situation.   

Attachments  

1. Appeal Application  
2. Location Map 
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3. Complaint 
4. Zoning Determination Letter 
5. Subdivision Plat 
6. CUP Consent Order  
7. CUP Site Plan 
8. Encroachments  
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Fee: $450.00 to be submitted with application 

This petition will be scheduled for the next possible regular Board of Adjustment meeting. The 
applicant or a representative should be present at the meeting to answer any questions the Board may 
have. Board of Adjustment meetings are held on the second (3rd) Monday of each month at 6:00 P .M. 
in the Council Room at the Municipal Administration Building, 1121 N. Lake Park Boulevard, carolina 
Beach, NC 28428. Applicants will be informed of any changes in date, time, or location of meetings. 
Applications and supplementary time for processing and postings are required by the General Statutes 
of North Carolina. 

Applicant {) 11 O J1 , - ft 
Name: ---=--=u:....:e:.:..a_;,1:_0L.::..,______:,U)_l}_:e ,_, J__:..rr◄..t...:.J...::.S..=.:tx...!..1��7-I/_ ()J1

.:....+-
-�---''l:....;;;C....:.., _____ _ 

Applicant Mailing Address: 

C. 
City State 

Applicant Phone Number: �work/home (circle one): f{)Lf- 57;;;, -Z(et.G,
mobile/work/home (circle one 

Applicant Email Address: 

Property Owner Name: 

DD11"tFvRf-@ \.Jahw. com 
7 

Property Owner Mailing Address: 

l/0 / /JJ6WtY'tCI b± 
Street Address City State 

Zip 

Zip 

CB A02

Attachment 1
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R-1B

MB-1

C

R-1

MARINA ST

OCEANA W
AY

GEORGIA AVE 

FLORIDA AVE 

MARYLAND AVE 

VIRGINIA AVE 

401 Marina Street ®Attachment 2 
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STATE OF NORTH CAROL I NA .NEW HANOVER COUNTY 

1, R<ib'l!t: H. Gos!,ee, o:ertlfy i-h,n th!, picir wns dnr'ljn onder mr :;upervl:ii<in from
a:r: 1J<.:tu11l s\H\I�)' mo.de 1.md.er m� supH>tl.si1>r1 frcm lr.formction found ln �h� New 
Hanover Go. R'3glstry, ils no!ud,.r,11r,,2,q/l.r,

1
tha; !he error ,;,f elo�ure tH cali;ulared 

by [ct!tudes ond dePiHllfre!l'.,<•l'f'io.O:-:Q9-/?;,}jit:if the Doun4crles riot ::n.nveJed are 
$!;,:rnn os �;t'ke� !tnes, th�-i'�t-ti'!i';...-�...:.,;�}1.i�p'f-;ipara?d in ac.-:-ordoni;:<= ;,;ith G.S. 47-30

;:,- ..... ,.� .,';,".";:: - ',;:,,�!,JO a:�� ,?,fl, qs amend'l':d. Wi tne.=s my .lia.n#·,i:Itt.d' s�1Jf'.c·th(tl ,=:;e. day vf..2""'�•---i. , 19::i....::t". 

/2 i? -d, , I J:(j;°;',/ �SE',, C ·? • 
-r-�� H.'-"-�� 

Rob.,rt H. Ge5\e., :, t - iJS i 
\ -

Regtsterec:i Lirnd Surv-eyo1, /·',, :'LC. Regi!ltrOfion l:i 1!95':� ... ,,,?�:::�:·:�: __ �:,:-_',\·.��:;-�: ... � 
STi\TE OF NORTH CAROLINA •,,,,,':.",.0 ;-- ,; ::_..,._\,•.·· HEW HANOVER COUNTY 
i, Manley 0. Cc.rr, a �lofary P�'b'('te',f-o·r""''�aid County ar;d Srr..te, dq i'ier?.by csrtifJ 

that Robsrr H. Goslee, a regr:sarsJ!.,1�{:"nd_,,,;�r':l'e.yor, per3ono[fy ;::ippe<lred irnfarc me 
. l • - ; , !hLe day and ackr,o;.<fedg

m

ed tl"'- ,:
�:::.zt[��)_of ,!_h�-. fo;'1goln.,; ln:,if<Ji«ent. �'!111.,,.!:> rnJV/4"", '" ;,;�n� " --�·l;>''>c.ZV?O,o, ,, � . ,.g4.

a :u .. tVv'V. ·-. -. "' . - ... ~ ' 
Men! ey D. c,nr :" ..,,. "'""" � �., 

:: ;"'; £· __ Notar:i, Pub I le 
My Corrrn!s.;lon Exoires Dec·;::m.b.,;;· 30, 1997 

CERTIFICATE OF ov,�iIERSH!P 

·� .--".,--

, .
··�-1�,;,,7.,,,- -

AND DEDfCATiON 

l hereby cer I ify rhat I cm H1e owner of the property sho•.._,n and de.:cr fbed hereon
and tnct I adopt !his- plcrn of �ubdi•Jisfon ;,;/th my free consent, establish minimum
b-ufic!ing setback lt1as, arid dedicate all streets, alfeys, wa[ks, porks, and other
�ife:, ur:d easemer.!s to public u:se cs no-red. Fur�hermore, i dedicare all public
':ae't<'H \Ifie:; ond llll 'A'aler iines to rh.e Town of yro-lln.a Beach, if applicable.

Dcie 

/� //_. 
f ' /_.-r ,.. 

/j Lf'. / I 
/ // � 1 ,,£-�½�·· 
,...____,/'__' / = '•· 

,t/'" 
CERT IF ICAIE OF WATER �UPPL j AND SE11✓AGE D ISPOSP..L SYSTEMS.
i h;,reby certify \t� the water supply and sewage systems fnsral!ed, or proposed 
for instai!alior.,••l¾i'f"u!ly meet the requtremenrs of,f,he The Town af Cor!fna Beach :rnd
a:ipi icable agencies of the State o-f North Carol vita • 

i' 

4/ ./ J .. I 

STATE OF NORTH CAROL [NA 
The foregoing certiflci'lotis 01 Mo;;ley 
County, h certified to be correct, 

STATEMENT OF THE DES!GN AND !NSTALLAT!ON OF STREETS 
! h,ireby cer1ify tt1at all streets sho!l be installed in an 1Jcceptable

manner and according to the specificoiions and standcrds of the Tow-n of
Caro! lna Be-a<:.h. Ji ,;I 

�"4 _Jl;I
F 

. # ✓, o/J��£ ��-lfr 
t,/ 

" 
91.so' �

-z.

·II Ii it !!I? a ,·7 /7 f/ '" 
J___J ' .;.A::✓"' 

,..? ����l_,A'ffi."•~ - ,, .. 
������ 

BLOCK 205 
D a 1 e � � w �� � 

I / 
!..,,/ 

I, ?,OBERT H. GOSLEE, A r; .GI STERt:.�- LAND SURVEYOR, CERT I FY THAT TH IS PLAT lS 

OF A SURVEY TH.f:.i CRE.:.\TES A SUBDIVISION OF L..AND WJTH!N THE AREA OF A COUNTY OR 

MUN!ClPALiTY THAT �AS AN ORDINANCE THAT REGUL_A_Ti::� "P.ARCELS OF LAND, 

ROBERT H. GOSLEE, R.L.S. L-; !95

' 

'v 

> <

BLOCK 207 

\ 

CERTIFICATE OF APPROVAL FOR Fi.ECORD I NG 

3LOCK 2i0 

1 h:r.eby c.ert[fy thc;i the Subdivi,;\on Pioi cihowr. her-2on has been found to comply 'Nith !he 
Subdivision Reguiotions fc,r Carolina aeoch, North Carol !na, and hcts been ap,provsc! by the Tow,, 
Cour:cil for re-::ordina in the ◊ff!c:: of ihe Re;;ister o-f DE'a1;Q� of Nt'.'-1:'!" Hi:!r!.Olf-:!-r- C"'.!r:ty. The T��i\ 
accept.s the cli!dicotion of streets-, easeme:.ts, and pub I ic porks, but assurnes no responsitiil jty to 
cpan nr maintain any str2ci:;ts, �asernents, ; ighi�-of-woy, or other lands shown thereor. and accep,ed 
her;;:by for public purposes until in the opinion of the Carolina Beach To·,,m Cvunci[ it i� in the 
oubi ic iriterest ;ode so. 

; . 
_jl'h:g!�·� 

Date 

DEVELOPER: 

CCE,4/llt.. LTD. 
�OJ VIRGINIA AVE. 

CAROL INA BEACH, N. C. 28428 

\ 
\ 
\ 

\ 

SPINNAKER POINTE 
PHASE I 

CONDO PLAT BOOK 7 
AT PAGES 72 - 75 

\ 

\ 

/ 
/ 

/ 

/ 

/ 

I 

\ 
\ 

\ 
\ 

\ 
\ 

\ 
\ 

\ 

• I ' I

\ 
\ 
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• i • I I I.

CERTIFICATE OF APPROVAL OF THE DESIGN A.ND INSTALLATION CF STREETS, UTILITIES, .A.ND OTHER: 
REOU!RED [MPP.OVEMENTS. 
I !,er«by certify tha1 ail 
in.sfol[ed fn c accep,crPJe 
the OCEANA subdivision or 
improvements in en amoun1 
been received. 

i-�-��
Oa:e 

str2e1s, util!iiei, and other improvements htJV€ been 
manner and accordfng 10 Town spec.ificctions ond stondords in 
that a gucran1ee of the insta[\ation of the required 
and mcrnner satisfactory to rhe TO\'/fi of Carol ino Beach has 

Jtµd/.hl.LJ ;?�1-./ 
City Man<Jger 

(_) Q 

CERTIF[CATE OF APPROVAL BY THE PLANNING AND ZONING CGrf:M!SS!ON. 
The Co:ro!ina 8€1;.:.h Planning 0:nd Zoi,,\ng Corrmha'.Si'Jn t,ereby app-roves 
the OCEANA subd[vislon. 

�/:t.1'/9+ 
D/te Chairman 
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NOTE: 

-ALL STEEETS A.ND OTHER COMMON A.REA. SHALL BE
MAiNTA!NED BY 

ASSOCIA.TiON.
t LEGA'..L Y FOR.MED !--10:,l!EOWNERS

-RECORDED iN BOOK 227 PAGE 1756 NEW HANOVER
COUNTY REblSTRY

LOT CC-�NE�S OF L01S TH£!.! FRON1 ON THE MAR'lN 4 
A�E SET 10,c' BACK i::-ROM CORNER ON 10.0' EASEMENT UNE_ 

OCEAlVA 
S.E CT i ON 2

CAROLINA BEACH 

60' 

- NEW HANOVER COUNTY

SCALE: I " 

60 0 60 i 20 

I i I i I : I i ! i I i I
GRAPHIC SCALE - FEET 

ROBERT H. GOSLEE S ASSOCIATES 

LAND SURVEYORS - LAND PLANNERS 
513 CHESTNUT STREET 

WILMINGTON, NORTH CAROL INA 

SEPTEMBER 8, 
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STATE OF NORTH CAROLINA 

COUNTY OF NEW HANOVER L'.�u 
1 , ;"" � t ' I 

r-··--
• 

1.1.... .. i 

IN RE REQUEST BY CBYC, LLq, v 
..., f 

Petitioner, 

v. 

) 

') 
) 
) 

) 
) 

TOWN OF CAROLINA BEACH, a North ) 
Carolina Municipal Corporation and ) 
Body Politic, ) 

Respondent, 

OCEANA OWNERS ASSOCIATION, 
INC. 

Intervenor-Respondent. 

) 
) 
) 
) 
) 
) 

) 

------------------') 

� THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DMSION 

o 20-CVS-1444
'� 

CONSENT ORDER 

THIS MA TIER appears before the Court for entry of a Consent Order granting the 

application and request for a conditional use permit submitted to the Respondent Town of Carolina 

Beach ("Town") by Petitioner CBYC, LLC ("CBYC") (collectively, "Consent Order"). 

ALL PARTIES, including Intervenor Oceana Owners Association, Inc. ("Oceana"), now 

consent, by and through their undersigned counsel, to the granting of this Consent Order and 

CB Y C's application and request for a conditional use permit that was submitted to the Respondent 

on or about 25 September 2019, premised upon the following: 

FINDINGS OF FACT 

1. Jurisdiction and venue of this action are properly before this Court.

2. By virtue of that General Warranty deed dated 31 July 2019 and recorded on 2

August 2019 in Book 6235 at Page 2175 of the New Hanover Country Registry of Deeds 

A TRUE COPY 
CLERK OF SUPERIOR COURT 

NEW HANOVER COUNTY 
BY: £eni �. 7(Jiowfes 

Deputy Clerk 

Pagel of 6 
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DEVELOPMENT SUMMARY

SP1.0

SKETCH

PLAN

PROJECT DESCRIPTION:

LOCATION MAP
NTS

STORMWATER MANAGEMENT:

TYPICAL PARKING
SPACE DETAIL
SCALE: 1"=20'

Attachment 7

75

Item 2.



Encroachments 

Wall 

Transformer 

Neighbors Wall 

Attachment 8
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AGENDA ITEM COVERSHEET 

PREPARED BY: Haley Moccia, Planner  DEPARTMENT: Planning & Development  

MEETING: Board of Adjustment – January 22nd, 2024 

SUBJECT:  Variance to Building Setbacks - Sec. 40-74. - Dimensional standards for lots and 
principal structures. 

Variance to Building Height - Sec. 40-74. - Dimensional standards for lots and 
principal structures. 

Variance to Lot Coverage - Sec. 40-426. - Reconstruction, maintenance, full or 
partial demolition and renovation of nonconforming situations. & Sec. 40-74. - 
Dimensional standards for lots and principal structures.  

  

BACKGROUND: 

 

The applicant, North Pier Holdings, LLC, is a North Carolina Limited Liability Company, formed on 
May 3, 2022. The Registered Agent is Caleb Kratsa. 
 
On July 27, 2022, the applicant acquired a fee simple interest in all of the units (42 units) within 
North Pier Ocean Villas Condominiums (the “Property”) from North Pier Ocean Villas 
Homeowners Association, Inc. (the “HOA”) for a sales price of $8.3 million following proceedings 
in bankruptcy court.  The Property has a physical address of 1800 Canal Drive, Carolina Beach, 
New Hanover County, North Carolina.  
 
The Property, currently improved with condominium units, is an irregularly shaped area 
containing 33,541 gross square feet or approximately 0.8 acres. The Property is bounded by 
Carolina Beach Pier House, a rock revetment, the Carolina Beach Pier, and the Atlantic Ocean to 
the east, Canal Drive to the west, Island North condominium complex to the south, and a 
privately owned parking lot (which is leased to the Town for public parking) to the north. 
 
According to the Flood Plain Map number 3720313000K, dated August 28, 2018, the Property is 
located within a special hazard flood zone (Zone Coastal AE-12). This structure is considered legal 
non-conforming since it does not meet current FEMA Flood requirements, town ordinance 
requirements, nor current CAMA requirements. The buildings (1 & 2) are limited in their 
improvements. The total cost of the improvements is not permitted to exceed 49% of the “as is" 
market value of the structures (Building 1 & 2). If the renovation exceeds this renovation cap, the 
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buildings would be required to come into compliance with all town ordinances, FEMA Flood 
requirements, and CAMA requirements. The current proposed renovations do not exceed 49% 
and therefore the applicant was allowed to renovate as long as the existing building (pre-
renovation) setbacks and lot coverage were not enhanced.  
 
The property is located within the R-1 Zoning district. This zoning district usually supports single-
family/2-family dwellings. It does not permit multi-family structures. The table below lists the 
permitted dimensional standards for lots and principal structures located within the R-1 zoning 
district:  
 

 
 
The condominium structures were constructed beginning in 1984 and 1985 and consist of two 
(2), cosmetically attached but structurally independent, three-level, piling-supported wood 
frame buildings containing 42 individual residential units:  Building 1 consisting of 15 (3 floors x5) 
individual residential units and Building 2 consisting of 27 (3 floors x 9) individual residential units.  
The pool area was constructed sometime between 1985 and 1992.  
 
Following deferred maintenance by the prior HOA, during Hurricane Dorian in 2019, Building 1 
experienced significant storm damage. The applicant describes it as uninhabitable but was not 
condemned by the Town. The HOA chose not to make the necessary repairs for financial reasons 
and Building 1 remained in this state of disrepair for several years.  Building 2 experienced minor 
damage from Hurricane Dorian and continued to be used as vacation rentals following the storm. 
 
At the time that Applicant acquired the Property, the buildings, in particular Building 1, were in 
significant disrepair, including mold and structural issues. The Town’s building inspector at that 
time, Mr. Darrell Johnson, informed the applicant that he had the authority to require either 
demolition to prevent the structures from becoming storm debris if a major hurricane neared the 
coast or to secure. 
 
Shortly after the applicant purchased the Property on July 27, 2022, beginning in August 2022, 
the applicant began maintenance and repair activities of Buildings 1 and 2. See attached timeline 
of permits.  
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In addition to these activities, in February 2023, the existing pool plumbing under the in-ground 
pool’s surrounding deck was not functioning and the applicant contends it needed to be replaced.  
The concrete pool deck was cracked and created dangerous conditions for the pool users. Due to 
these conditions, the applicant removed the pool deck, without a demo or renovation permit, 
and proposes to fix the plumbing, repair the retaining wall, and replace the pool deck.  
 
On April 20, 2023, the Town issued a Violation to the applicant for enclosing unheated areas of 
Building 1 within the State Coastal Area Management setback regulations (CAMA setback). The 
applicant also did not have a renovation permit for this work. The applicant contends there was 
a misunderstanding with the building inspector regarding the ability to enclose the unheated sf 
based on their ability to secure the building prior to Hurricane Dorian in 2019, mentioned above. 
The applicant applied for a CAMA variance to permit the following: enclose the decks located on 
the NE corner of building 1, expand the decks on the NE corner of Building 1, add a penthouse to 
building 1, enclose an entryway into 6 units located on the E side of Building 1, and add a smaller 
proposed pool deck back within the CAMA buffer. CAMA granted a variance for the enclosures 
and pool deck but denied the expansion of the NE decks and penthouse on building 1.  
 

CURRENT STATE OF THE PROPERTY: 
 
To date, a building permit has been issued for the renovation and repair of the buildings. The 
renovation included combining some residential units, moving interior walls, replacing and 
fortifying the roof, replacing siding, decking, and adding windows. A second building permit was 
issued for the addition of four (4) penthouse units added to the top of building 2, the 
reconstruction of the breezeways and small storage closet, and the relocation of the elevators 
and staircases. The proposed number of units overall decreased from 42 units to 40 units.  

   
Pre-construction Site Plan            Approved Building Permit Site Plan 

79

Item 3.



 
Variance Proposed Site Plan 

 
Height  
The maximum height limit for the R-1 zoning district, in which this building is located, is 50’ (Sec. 
40-74.).  Leading up to the variance request, the applicant stated they ran into an unexpected 
issue with the design of their proposed elevator shafts. The elevators were originally designed 
and approved to not exceed 50’ and stay level with the roof line on top of the added penthouses 
on building 2. The applicant requests a total of 55’ 4” height for the elevator shaft.  
 

       
Proposed Height for Variance – 55’ 4”  Approved Building Permit Height – 50’ 
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Setbacks  
The R-1 Zoning district allows a minimum front setback of 20’ and a minimum corner side setback 
of 12.5’ (Sec. 40-74.).  With the change in the design of the elevators and staircases, the applicant 
also proposes to encroach further into the front and side building setbacks. The front property 
line would be adjacent to Canal Dr. and the side property line would be adjacent to Salt Marsh 
Ln. The setbacks required by Town ordinance are a 20’ front setback and a 12.5’ side setback. 
The existing building, before demo and reconstruction began, was considered legal non-
conforming because the building was already encroaching into the front and side setbacks.  
 

Staircase  
The applicant proposes enlarging the staircase which would cause further encroachment 
into the building setbacks. The existing most forward staircase along the front property line 
was located on building 2 and was 6’8”. The new, most forward, front setback would be 3’9”. 
The existing most forward staircase in the side setback was 6’11”. The proposed new most 
forward side setback would be 0’6”. See comparison between the existing setbacks (pre-
renovation), the approved building permit setbacks, and the proposed variance setbacks:  

 

Existing (pre-renovation) Setbacks:  

  
Building 2 (Front Setbacks) – 6’8”              Building 1 (Side Setbacks) – 6’11” 
 

Approved Building Permit Setbacks:  

   
Building 2 (Front Setback) – 7’2”             Building 1 & 2 (Side Setback) – 11’0” 
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Variance Proposed Setbacks:  

   
Building 2 (Front Setback) – 3’9”                    Building 1 (Side Setback) – 6 inches 

 
Lot Coverage  
The applicant also desired to enlarge the size of the residential balconies on buildings 1 & 2, add 
an elevator machinery room/vending room, add a trash chute, enlarge a storage closet between 
the buildings, and relocate and enlarge the staircases and elevator. These proposed additions 
and enlargements contribute to the increase in lot coverage proposed by the applicant. The town 
ordinance allows lot coverage not to exceed 40%. The building was already legal-nonconforming 
for lot coverage. The existing lot coverage was 15,776 sf (47.0%). The lot coverage of the building 
approved for the renovation and addition building permits was 15,774 sf (46.99%). The proposed 
variance lot coverage would be 16,512 sf (49.2%). This is an increase of approximately 736 sf.  
 

       
Pre-Construction Lot Coverage     Approved Permit Lot Coverage            Variance Proposed Lot Coverage 
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Approved Building Permit Lot Coverage  
 

 
Proposed Variance Expansions to Lot Coverage 
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SUMMARY: 
 
The applicant is seeking three (3) separate variances: 

- Building Height (50’ Max)– Exceed the maximum 50’ height limitation by 5’ 4” for a total 
height of 55’ 4” for the elevator shaft.  

- Front and Side Building Setbacks (20’ Front, 12.5’ Side) – The front setback would change 
from the existing (pre-renovation) setback of 6’8” to the proposed variance front setback 
of 3’9”. The side setback would change from the existing (pre-renovation) setback of 6’11” 
to the proposed variance front setback of 0’6”.  

- Lot Coverage (40%) – The total lot coverage would expand by approximately 738 sf and 
would change from the existing (pre-renovation) lot coverage of 15776 sf (47.0%) to the 
proposed variance lot coverage of 16,512 sf (49.2%) 

 

 
Summary Table of Comparisons 
 
REQUIRED FINDINGS: 
 

When unnecessary hardships would result from carrying out the strict letter of a zoning 
ordinance, the board of adjustment shall vary any of the provisions of the ordinance upon a 
showing of all of the following:  

1. Unnecessary hardship would result from the strict application of the ordinance. 
It shall not be necessary to demonstrate that, in the absence of the variance, 
no reasonable use can be made of the property.  

2. The hardship results from conditions that are peculiar to the property, such as 
location, size, or topography. Hardships resulting from personal circumstances, 
as well as hardships resulting from conditions that are common to the 
neighborhood or the general public, may not be the basis for granting a 
variance.  

3. The hardship did not result from actions taken by the applicant or the property 
owner. The act of purchasing property with knowledge that circumstances exist 
that may justify the granting of a variance shall not be regarded as a self-
created hardship.  

Ordinance 
Required By 

Ordinance Pre Construction

Approved Building 

Plans

Proposed 

Variance Notes

Building 

Height

Sec. 40-426. & 

Sec. 40-74.
Up to 50' <50' 50.0'

55' 4" to top of 

elevator shaft

Lot 

Coverage 

Sec. 40-426. & 

Sec. 40-74.
13,426.8 Sf = 40.0% 15,776 sf = 46.7% 15,774 sf = 46.7% 16,512 sf = 49.2 %

An addition of 736 sf of 

expanded balconies, trash 

chute, storage, vending, and 

mechanical room.

Building 

Setbacks 

Sec. 40-426. & 

Sec. 40-74.

Front Setback: 20'      

Side Setback: 12.5'

Front Setback: 6' 8"          

Side Setback: 6' 11"

Front Setback: 7' 2"   

Side Setback: 11' 0"

Front Setback: 3' 9"   

Side Setback: 0' 6"
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4. The requested variance is consistent with the spirit, purpose, and intent of the 
ordinance, such that public safety is secured, and substantial justice is 
achieved.  

CONDITIONS: 
 
In granting any variance, the Board may prescribe reasonable and appropriate conditions and 
safeguards, in conformity with this ordinance.  Violation of any such conditions or safeguards, 
when made part of the terms under which the variance is granted, shall be deemed a violation 
of this ordinance and punishable under Article 19 of the Zoning Ordinance: 

Attachments  

1. Building Height Variance Application 
2. Setback Variance Application 
3. Lot Coverage Variance Application 
4. Variance Architecture Plans 
5. Building Permit Timeline 
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Jeff O'Brien (Dec 21, 2023 12:17 EST)

21/12/2023
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                    Permit Number: _________ 
 
Each application must be printed or typewritten and have all information answered.  It is strongly recommended 
that the applicant set up a meeting with Planning Staff prior to the submission deadline to ensure the 
application is complete. The Town of Carolina Beach requires a licensed attorney to appear in a representative 
capacity to advocate the legal position of another person, firm, or corporation who is the applicant/owner of record. 
 

Fee: to be submitted with application in accordance with the Town’s annually adopted Rates and Fee Schedule 
 
This petition will be scheduled for the next possible regular Board of Adjustment meeting. The applicant or a 
representative should be present at the meeting to answer any questions the Board may have.  Board of 
Adjustment meetings are held on the third (3rd) Monday of each month at 6:00 P.M. in the Council Room at the 
Municipal Administration Building, 1121 N. Lake Park Boulevard, Carolina Beach, NC 28428.  Applicants will be 
informed of any changes in date, time, or location of meetings.  Applications and supplementary time for 
processing and postings are required by the General Statutes of North Carolina. Application Deadline: 25 days 
prior to next scheduled meeting.  

 

Applicant 
Name:_________________________________________________________________________________ 
 
Applicant Mailing Address: 
 
_______________________________________________________________________________________ 
 Street Address    City   State                                     Zip                      
 
Applicant Phone Number: mobile/work/home (circle one): _____________________ mobile/work/home 
(circle one):_______________ 
 
Applicant Email Address: 
________________________________________________________________________________________ 
 
Property Owner Name:_____________________________________________________________________ 
 
Property Owner Mailing Address: 
 
_______________________________________________________________________________________ 
 Street Address    City   State                                     Zip                      
 
Property address of variance being requested:  
 
______________________________________________________________________ 
 
Property Size:  ______________sq. ft.     Zoning Designation:__________ 
 
 
 

Application for Variance 
TOWN OF CAROLINA BEACH, N.C. 

 
 

 

Equitas Law Partners, LP, as attorneys for Property Owner, North Pier Holdings, LLC

330 Military Cutoff, A-2, Wilmington, NC 28405

(910) 500-1532

sam@equitaslp.com

North Pier Holdings, LLC

6316 Marywood Drive, Wilmington, NC 28409

1800 Canal Drive, Wilmington, NC 28428

33,566 R-1
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Please give a brief description of requested action:  
__________________________________________________________________________________________ 
 
__________________________________________________________________________________________ 
 
___________________________________________________________________________________________ 
 
___________________________________________________________________________________________ 
 
 
Owner Signature:__________________________________________________________________________ 
Date: _____/_____/_____ 
         
 
Owner Printed Name:_____________________________________________________________________  
 

Variance Requirements 

 
1. The Board of Adjustment conducts a quasi-judicial hearing. You may not contact the Board members once 
the application has been filed.  
 
 
2. The Board of Adjustment is not empowered to modify zoning lines or grant a use variance.  
 
 
3. The Board of Adjustment may attach conditions of approval to a variance to protect surrounding properties.  
 
 
4. Town Staff will place a public hearing sign on the subject property. The sign must be prominently displayed 
on the property for at least ten days before the hearing. The property owner is responsible for maintaining the 
sign during this ten day period.  
 

North Pier Holdings, LLC, by Jeff O'Brien

allow the property owner to build a staircase for an additional means of ingress and egress. 

A variance from Carolina Beach Town Code Section 40-74, establishing side setback requirements to 

Jeff O'Brien (Jan 2, 2024 14:44 EST)

02/01/2024
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Variance Considerations 

 
 
The Board of Adjustment will review all variance requests against the criteria below. In the spaces provided, 
please indicate the facts that you intend to show and the arguments that you intend to make to the Board. 
 
 
1. Unnecessary hardship would result from the strict application of the ordinance. It shall not be necessary to 
demonstrate that, in the absence of the variance, no reasonable use can be made from the property.  
 
 
 
 
 
 
 
 
2. The hardship results from conditions that are peculiar to the property, such as location, size or topography. 
Hardships resulting from personal circumstances, as well as hardships resulting from conditions that are 
common to the neighborhood or the general public, may not be the basis for granting a variance.  
 
 
 
 
 
 
 
3. The hardship did not result from actions taken by the applicant or the property owner. The act of 
purchasing property with knowledge that circumstances exist that may justify the granting of a variance shall 
not be regarded as a self-created hardship.  
 
 
 
 
 
 
4. The requested variance is consistent with the spirit, purpose and intent of the ordinance, such that public 
safety is secured and substantial justice is achieved. 
 
 
 
 
 
 
 

The Carolina Beach Town Code, Section 40-2 states that the purpose of the zoning ordinance is to "secure safety from fire" and "promote health and 
general welfare", and that the Town's vision for land use is to "direct growth such that the quality of [the Town] is continually enhanced". The adopted land 
use plan also states that a local concern it seeks to address is to "encourage, support, and find a path forward for reuse or renovation of existing 
structures[.]" 
The staircase necessitating the variance promotes safety, accessibility, and public health and welfare by providing an additional improvement that furthers 
the Town's stated goals and objectives. 
This variance furthers the Town's stated goals and objectives, and is thus consistent with the spirit of the ordinance, and proposed to be installed in a 
manner so as to ensure that public safety is secured and substantial justice is achieved. 

Absent a variance, the property owner cannot install the desired staircase to promote accessibility and safety 
due to the existing setback requirements. Strictly applying the ordinance in this case would preclude the owner's
ability to further safety, accessibility, and promote public health on an existing structure. 

This hardship results from the size and dimensions of the existing building on the property that the property 
owner is attempting to maintain in furtherance of the Town's stated goals and objectives, listed below. 
This hardship is particular to the property and unique to this case.  

The stated hardship is not self-created as the property owner did not build the original building that 
it is now renovating in hopes of maintaining an existing structure. The property owner, rather,
seeks to make meaningful use of an existing structure, while providing an additional means of ingress
and egress to promote safety, accessibility, and public health.
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Jeff O'Brien (Dec 21, 2023 12:17 EST)

21/12/2023
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Timeline of Permits for 1800 Canal 
Prepared: 9/12/2023 

 
 
Between 2018 – 2020 hurricanes Florance (2018) and Dorain (2019) damaged the buildings at 1800 
Canal spurring the following permits:  
 
2020 

 Reno/Repair Permit COM20-143 - Remove damaged flat roof & replace with new modified 
Bitumen Roofing System.  

o Applied: 3/9/20 
o Permit Issued: 3/9/20 

 Demo Permit COM20-144 - Remove drywall  
o Applied: 3/9/20 
o Issued: 3/12/20 

 Revision to COM20-143 – Change in Contractor – COM20-526  
o Applied: 9/11/20 
o Issued: 10.2.20 

 
2022 

 Received Reno/Repair Application– COM22-584: Repair & renovate both bldgs. - Foundation, 
exterior, interior & pool, repairs & renovations.  

o Applied: 7/20/22 
o Never issued – Canceled 8/25/22 due to applicant needing to provide construction plans 

and an appraisal, as well as plans needing to be revised to meet state building code, 
town ordinance, and CAMA requirements.  

 Reno/Repair Permit COM22-669 – Repair foundation pilings. Demo exterior siding, damaged 
staircases, breezeways & decks. Demo interior cabinetry, flooring & bathrooms.  

o Applied: 8/19/22 
o Issued: 9/9/22 

 Revision to COM22-699 – Change in Contractor COM22-819  
o Applied: 10/26/22 
o Issued: 12/8/22 (Permit was ready to be picked up on 10/31/22, but contractor did not 

pay for permit until 12/8/22) 
 
2023 

 Reno/Repair Permits – Building 1 (COM23-043) and Building 2 (COM23-044) – CANCELED – 
Phase 1- Building 1- Remove and replace interior finishes, repair and replace rotten exterior 
sheathing, structural members, remove and replace PME new windows and stucco exterior.  

o Canceled due to plan inconsistencies to meet state building code, town ordinance, and 
CAMA requirements. Applicants were not able to submit plans which could be approved 
by the town building inspector before the inspector left 2/8/23. Since the building 
inspector could not sign off on the applications before leaving, the applicant was told 
they would need to apply for a building permit through New Hanover County, since the 
County took over building permit issuance.  

o Applied: 1/26/23 
o Canceled: 2/9/23 

 

 Alteration/Up-Fit/Addition COM23-045 – Penthouse additions on Building 2  
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2 
 

o Canceled because Building inspector did not sign off on plans before leaving. Told to 
reapply at the County for building permit.  

o Applied: 1/26/23 
o Canceled: 2/9/23 

 Reno/Repair COM23-186 (NHC23-00174) – Interior renovation of 36 condo units. Renovation 
includes insulation, PME, Drywall, cabinets, flooring, interior doors, trim and paint. 

o Permit was approved with the stipulation: INTERIOR AND EXTERIOR RENO ONLY OF 
EXISTING STRUCTURES, EXCLUDING UNITS 112,212,& 312 in Building 1. NO RENOVATION 
WORK CAN OCCUR IN OR ON THE EXTERIOR OF UNITS 112,212,& 312 in Building 1. They 
are combining a few units, moving interior walls, replacing and fortifying roof, replacing 
siding, decking, and windows. 

o Applied: 3/21/23 
o Town Approved: 4/24/23 
o NHC Issued Building Permit: 4/28/23 
o Town wrote CAMA exemption for reno work (13-23 EX CB) on 4/21/23 – It was amended 

4/24/23: “Additionally, work to be included under this amended exemption includes all 
work outlined in the “Proposed Work to be Completed with Exemption” sections of the 
attached scope of work and cost estimate document for buildings 1 & 2, received 
4/24/2023. These renovations will not occur on the interior or exterior of units 112, 212, 
and 312 on building 1.” 

 Alteration/Up-Fit/Addition COM23-281 (NHC23-00293) - Addition of new penthouses on 
building 2, Breezeways on building 1, elevators on building 2, decks and storage on building 2. 

o Town issued a conditioned-out CAMA permit 6/28/23 (12-23 CB). 
o Applied 5/4/23 
o Town Approved: 8/4/23 
o NHC Issued Building Permit: 8/10/23 
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