AGENDAPACKET RESUMESP.760

City of Capitola
Planning Commission Meeting Agenda
Thursday, October 02, 2025 - 6:00 PM

City Council Chambers
420 Capitola Avenue, Capitola, CA 95010

Chairperson: Paul Estey
Commissioners:  Matthew Howard, Nathan Kieu, TJ Welch, Courtney Christiansen

All correspondence received prior to 5:00 p.m. on the Wednesday preceding a Planning Commission
Meeting will be distributed to Commissioners to review prior to the meeting. Information submitted after
5 p.m. on that Wednesday may not have time to reach Commissioners, nor be read by them prior to
consideration of an item.

1. Roll Call and Pledge of Allegiance

Commissioners Matthew Howard, Nathan Kieu, TJ Welch, Courtney Christiansen, and Chair Paul
Estey

2. Additions and Deletions to the Agenda

A. Additional Materials Item 6A - Correspondence Received

B. Additional Materials Item 6B - Correspondence Received

C. Additional Materials Item 6C - Correspondence Received
3. Oral Communications

Please review the section How to Provide Comments to the Planning Commission for instructions.
Oral Communications allows time for members of the public to address the Planning Commission
on any Consent Item on tonight’s agenda or on any topic within the jurisdiction of the City that is not
on the Public Hearing section of the Agenda. Members of the public may speak for up to three
minutes unless otherwise specified by the Chair. Individuals may not speak more than once during
Oral Communications. All speakers must address the entire legislative body and will not be permitted
to engage in dialogue.

Planning Commission/Staff Comments
Consent Calendar

All matters listed under “Consent Calendar” are considered by the Planning Commission to be
routine and will be enacted by one motion in the form listed below. There will be no separate
discussion on these items prior to the time the Planning Commission votes on the action unless the
Planning Commission request specific items to be discussed for separate review. Iltems pulled for
separate discussion will be considered in the order listed on the Agenda.

Approval of September 4, 2025 Planning Commission Minutes
321 Cherry Avenue

Project Description: Application #25-0349. APN: 035-181-18. Historical Alteration Permit for
modifications and a 117 square foot addition to a historic single-family residence located within
the Mixed Use Village (MU-V) zoning district. This project is located within the Coastal Zone
but does not require a Coastal Development Permit.
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Planning Commission Meeting Agenda — October 02, 2025

Recommended Action: Consider Historic Alteration Application #25-0349 and approve the
project with the attached Conditions and Findings for Approval.

6. Public Hearings

Public Hearings are intended to provide an opportunity for public discussion of each item listed as a
Public Hearing. The following procedure is as follows: 1) Staff Presentation; 2) Planning Commission
Questions; 3) Public Comment; 4) Planning Commission Deliberation; and 5) Decision.

A.

|

|

427 Riverview Avenue

Project Description: Application #23-0400. APN: 035-132-01. Design Permit to connect an
existing single-family residence and two-story accessory structure into a single structure through
an upper story bridgeway, with comprehensive remodel to the exterior of entire structure and
garage area. The proposal does not increase floor area. The project is located within the R-1
(Single-Family Residential) zoning district.

This project is in the Coastal Zone and requires a Coastal Development Permit which is
appealable to the California Coastal Commission after all possible appeals are exhausted
through the City.

Environmental Determination: Categorical Exemption

Recommended Action: Consider Application #23-0400 and approve the project based on the
Conditions and Findings for Approval

Capitola Mall Zoning Code Amendments

Project Description: Capitola Mall Zoning Code Amendments Work Session
Recommended Action: Receive report and provide feedback.

Cliff Drive Resiliency Project and Local Coastal Program Update

Project Description: Application #24-0421 for Amendments to the City’s Local Coastal
Program including Capitola’s Land Use Plan Chapter 2: Public Access and Capitola’s Local
Coastal Land Use Plan Chapter 7: Natural Hazards. The proposed LCP amendments affect
properties within the Coastal Zone and are not effective within the Coastal Zone unless
certified by the California Coastal Commission.

Recommended Action: Adopt a resolution recommending the City Council adopt amendments
to Capitola’s Land Use Plan Chapter 2: Public Access and Chapter 7: Natural Hazards.

Director's Report

Adjournment — The Planning Commission will hold a special meeting on October 30, 2025 at
6:00 PM.

How to View the Meeting

Meetings are open to the public for in-person attendance at the Capitola City Council Chambers
located at 420 Capitola Avenue, Capitola, California, 95010

Other ways to Watch:

Spectrum Cable Television channel 8

City of Capitola, California YouTube Channel: : https://www.youtube.com/@cityofcapitolacalifornia3172

To Join Zoom Application or Call in to Zoom:
Meeting link: https://us02web.zoom.us/j/84412302975?pwd=NmlrdGZRU2tnY XRjeSs5SIZweUIOQT09
Or dial one of these phone numbers: 1 (669) 900 6833, 1 (408) 638 0968, 1 (346) 248 7799
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Planning Commission Meeting Agenda — October 02, 2025
Meeting ID: 844 1230 2975
Meeting Passcode: 161805
How to Provide Comments to the Planning Commission

Members of the public may provide public comments to the Planning Commission in-person during the
meeting. If you are unable to attend the meeting in person, please email your comments to and they will
be included as a part of the record for that meeting. Emailed comments will be accepted after the start of
the meeting until the Chairman announces that public comment for that item is closed.

Appeals: The following decisions of the Planning Commission can be appealed to the City Council within
the (10) calendar days following the date of the Commission action: Design Permit, Conditional Use
Permit, Variance, and Coastal Permit. If the tenth day falls on a weekend or holiday, the appeal period is
extended to the next business day. All appeals must be in submitted writing on an official city application
form, setting forth the nature of the action and the basis upon which the action is considered to be in
error, and addressed to the City Council in care of the City Clerk. An appeal must be accompanied by a
filing fee, unless the item involves a Coastal Permit that is appealable to the Coastal Commission, in
which case there is no fee. If you challenge a decision of the Planning Commission in court, you may be
limited to raising only those issues you or someone else raised at the public hearing described in this
agenda, or in written correspondence delivered to the City at, or prior to, the public hearing.

Notice regarding Planning Commission meetings: The Planning Commission meets regularly on the
1st Thursday of each month at 6 p.m. in the City Hall Council Chambers located at 420 Capitola Avenue,
Capitola.

Agenda and Agenda Packet Materials: The Planning Commission Agenda and complete Agenda
Packet are available on the Internet at the City's website: https://www.cityofcapitola.org/. Need more
information? Contact the Community Development Department at (831) 475-7300.

Agenda Materials Distributed after Distribution of the Agenda Packet: Materials that are a public
record under Government Code 8§ 54957.5(A) and that relate to an agenda item of a regular meeting of
the Planning Commission that are distributed to a majority of all the members of the Planning Commission
more than 72 hours prior to that meeting shall be available for public inspection at City Hall located at
420 Capitola Avenue, Capitola, during normal business hours.

Americans with Disabilities Act: Disability-related aids or services are available to enable persons with
a disability to participate in this meeting consistent with the Federal Americans with Disabilities Act of
1990. Assisted listening devices are available for individuals with hearing impairments at the meeting in
the City Council Chambers. Should you require special accommodations to participate in the meeting
due to a disability, please contact the Community Development Department at least 24 hours in advance
of the meeting at (831) 475-7300. In an effort to accommodate individuals with environmental
sensitivities, attendees are requested to refrain from wearing perfumes and other scented products.

Si desea asistir a esta reunién publica y necesita ayuda - como un intérprete de lenguaje de sefas
americano, espafol u otro equipo especial - favor de llamar al Departamento de la Secretaria de la
Ciudad al 831-475-7300 al menos tres dias antes para que podamos coordinar dicha asistencia especial
0 envié un correo electrénico a jgautho@ci.capitola.ca.us.

Televised Meetings: Planning Commission meetings are cablecast "Live" on Charter Communications
Cable TV Channel 8 and are recorded to be replayed on the following Monday and Friday at 1:00 p.m.
on Charter Channel 71 and Comcast Channel 25. Meetings can also be viewed from the City's
website:https://www.cityofcapitola.org/ .
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[PDF] 427 Riverview Avenue - Capitola Design Review & CDP Application No. 23-0400 (amended)

From Derric G. Oliver <doliver@fentonkeller.com>
Date Tue 9/30/2025 10:08 AM
To PLANNING COMMISSION <planningcommission@ci.capitola.ca.us>

Cc  City Council <citycouncil@ci.capitola.ca.us>; Goldstein, Jamie (jgoldstein@ci.capitcla.ca.us)
<jgoldstein@ci.capitola.ca.us>; Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>;
Samantha Zutler <SZutler@bwslaw.com?>; Leila J. Moshref-Danesh <LMoshref@bwslaw.com>;
boardofsupervisors@santacruzcountyca.gov <boardofsupervisors@santacruzcountyca.gov>;
matt.machado@santacruzcountyca.gov <matt.machado@santacruzcountyca.gov>;
countycounsel @santacruzcountyca.gov <countycounsel@santacruzcountyca.gov>;
justin.graham@santacruzcountyca.gov <justin.graham@santacruzcountyca.gov>

ﬂJ 1 attachment (1 MB)
20250930 Letter to Capitola Planning Commission - CDP App. 23-0400 - EXCLUDING EXHIBITIS.pdf;

Dear Capitola Planning Commissioners-

Attached please find my letter of today’s date (excluding exhibits, due to file size) and this
Dropbox link to the complete letter with exhibits, submitted on behalf of the project applicant
and Capitola resident, Mr. McLean, for inclusion in the administrative record for the above-
referenced matter, set for public hearing on October 2, 2025, as Planning Commission meeting
agenda item 6A. Please let me know if you have any trouble opening the attachment or
accessing the Dropbox link.

As explained in the letter, Mr. McLean objects to proposed conditions of approval 33 and 35,
including because they are, individually and/or collectively:

1. Beyond the City’s police power to impose, as they undermine, not promote, public health
and safety;

2. Beyond the City’s jurisdiction, by regulating, adjudicating, and enforcing a third-party
easement;

3. Unconstitutionally disproportionate and extortionate land use exactions and regulations
that go “too far” by requiring a Capitola resident to forever forfeit protections from an
unmaintained public utility in exchange for a building permit;

4. Contrary to “black letter” California easement law;

5. Arbitrary and capricious, in violation of constitutional principles of due process and equal
protection;

6. Violative of the Permit Streamlining Act;

7. Unconstitutional impairments of contract (the Drainage Easement);

8. Unconstitutionally vague and ambiguous, rendering compliance and enforcement
uncertain;

9. Contrary to, and not supported by, substantial evidence in the administrative record;

0

10. Unnecessary, as the Project will improve site conditions and better protect the drainage
facility;

11. Unnecessary, as the indemnity agreement signed by Mr. McLean sufficiently protects the
City; and

12. Unnecessary, as the County can independently assert drainage facility/easement rights.
If the City’s final decision includes proposed conditions 33 and 35, thereby unlawfully,

unconstitutionally, and unwisely placing public burdens on private shoulders, Mr. McLean will 4




pursue his rights and remedies against the City and County/District in court to the full exten{ em2a.

federal and state law, including to recover attorneys’ fees incurred to enforce important rights
affecting the public interest in the face of unjustified governmental action. Mr. McLean sincerely
hopes such action—especially against the City he grew to love and calls “home"—uwill not be
necessary.
Similar to the City’s recent rejection of County RTC'’s proposed detour of the over-budget Rail
Trail into the Village (which detour would have violated City Measure L), the City should reject
the County's Drainage Facility-related demands (i.e., proposed conditions 33 and 35) calculated
to reduce the County/District's budget shortfalls at the expense of the City and its taxpayers.
The County can take steps—own its own, separate from the City’s permitting process—to
protect any drainage facility/easement rights it chooses to assert. The City need not, should not,
and legally cannot, do so for the County.
Thank you for your consideration of this important matter.

Best,

Yores

Derric G. Oliver
FENTON & KELLER
Post Office Box 791
Moenterey, CA 93942-0791
831-373-1241, ext. 207
831-373-7219 (fax)
doliver@fentonkeller.com
www.FentonKeller.com

CONFIDENTIALITY NOTICE: This is a transmission from the law firm of Fenton & Keller. This message and any attached documents may be
confidential and contain information protected by the attorney-client or attorney work product privileges. They are intended only for the use of the
addressee. If you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution or the taking of any action in reliance on the
contents of this information is strictly prohibited. If you received this transmission in error, please immediately notify our office at 831-373-1241. Thank you.




CHRISTOPHER E. PANETTA
BRIAN D. CALL

JOHN E. KESECKER
ELIZABETH R. LEITZINGER
ANDREW B. KREEFT
KENNETH S. KLEINKOPF
ALEX J. LORCA

DERRIC G. OLIVER

MARCO A. LUCIDO
CHRISTOPHER M. LONG

CAROL S. HILBURN
GLADYS RODRIGUEZ-MORALES
BRADLEY J. LEVANG
CHRISTOPHER J. NANNINI
TARA L. CLEMENS
MATTHEW D. FERRY
EMMANUEL PEREA JIMENEZ
REBECCA J. SAATHOFF
ALYSSA C. MATSUHARA
KALI N. SMILEY
ELIZABETH A. HERR

DERRIC G. OLIVER

FENTON & KELLER

A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW
2801 MONTEREY-SALINAS HIGHWAY
POST OFFICE BOX 791
MONTEREY, CALIFORNIA 93942-0791
TELEPHONE (831) 373-1241
FACSIMILE (831) 373-7219

www.FentonKeller.com

September 30, 2025

LEWIS L. FENTON
1925-2005

OF COUNSEL

CHARLES R. KELLER
SARA B. BOYNS
TROY A. KINGSHAVEN

DOliver@fentonkeller.com
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VIA EMAIL ONLY (PLANNINGCOMMISSION@CI.CAPITOLA.CA.US)

City of Capitola Planning Commission
420 Capitola Avenue
Capitola, CA 95010

Re: 427 Riverview Avenue, Capitola (APN 035-132-01)
City of Capitola Design Review/CDP Application No. 23-0400 (amended)
Our File: 60257.70409

Dear Planning Commissioners:

Your action is necessary to stop pervasive coercion and unfair treatment of two Capitola
residents in the discretionary permitting process—now, a two-year endeavor with which they
have cooperated in good faith and, until recently, with great patience. Failure to promptly curb
these confounding and embarrassing administrative abuses will result in actionable violations of
California law and the California and United States constitutions. Thus, corrective action 1s vital.

This firm represents Joseph McLean, Jr., who owns and, with his wife, Terri Robbins
(aka Terri Thatcher), resides at the above referenced property (“Property”) in the City of
Capitola (“City”), Santa Cruz County (“County”). The Property abuts Soquel Creek and sits atop
a portion of the Noble Creek Gulch public drainage facility running under the Property
(“Drainage Facility”) through the adjacent drainage outfall (“Outfall”’) into Soquel Creek. By the
above referenced project (“Project”) application (“Application”), as recently amended,
Mr. McLean proposes to remodel the existing residence on the Property. City and County staff
insist, as a condition of approval, that Mr. McLean, a private citizen, forever assume all
responsibility for the Drainage Facility and waive any damages claims against the City and
County that may result from those public agencies’ admitted ongoing failures to maintain the
Drainage Facility. Rightly, Mr. McLean refuses to do so, as the demanded condition contradicts
numerous prior decisions by the City and County, violates long-established California easement
law, and is unconstitutionally disproportionate and extortionate.
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To facilitate effective and efficient review of this letter, the table of contents includes

TABLE OF CONTENTS

links to the listed sections:

II.

I1I.

EXECUTIVE SUMMARY

CHRONOLOGICAL HIGHLIGHTS

BACKGROUND FACTS AND HISTORY

A.

B.

In 1922, the County approved a subdivision for residential and

COIMIMETCIAL USE ..ot e e e e e e e e e e ee e e e e e e e e e e eaeaaeeens

Post-1922 residential development of Property and surrounding

NEIZhDOTROOM ...

In 1969, the County Flood Control and Water Conservation
District established District Zone 5 to construct, maintain, and
finance a storm drainage system and to maintain and improve
existing pipes, ditches, and natural waterways within the Zone

5 area, which area includes the Property and Drainage Facility............

The County District is responsible for the drainage systems
located in the City, including the Drainage Facility, located in

DISITICE ZOTIE 5 et e e e e e e e e et e e e e e e e e e eeeeesaaaeaeaaaees

In 1970, the County District established drainage fees
applicable to properties within Zone 5, which fees were

thereafter steadily increased and expanded...........cccoevevveeviiriniiiennennnn.

In 1984, the City and County discussed and confirmed the
terms upon which properties lying atop the Drainage Easement

could be redeveloped .........coceeeviiiiiiiiiiie e

Precedential, post-1984 redevelopment of parcels atop Noble

GUuICh drainage .......coeevieriinieiieee e

1. 419 Capitola Avenue was redeveloped without
objection from the City or County, and the project
caused no damage to the Noble Gulch drainage facility

10786 1< g | R

2. Other similarly situated parcels were developed

without City/County 0bjeCtion ..........ccceevveeeruveeeriieeeieeesreeennne
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IV.

H. The City and County have long failed to properly maintain and
repair the public Drainage Facility, which “is in bad condition
and does not have sufficient capacity to convey the flow it
receives”; instead, the City and County continue efforts to
AVOLd TESPONSIDIIILY ..eeeviieiie et

1. By October 1997, the County/District knew its Noble
Gulch drainage facilities in other areas were
deteriorating but failed to make necessary repairs ...........cccceeeeveennnns

2. In 2007, the County requested a financial contribution
from the City for Noble Gulch storm drain work; the
City T€TUSCA...eoeieeiiiee e

3. In March 2011, a portion of the Noble Creek drainage
system failed, resulting in significant damage to public
and private properties within the City .........ccccooveeeieriiieiieniiiiieeens

4. In 2020, the City, County, and County District entered
into a “cooperative agreement” regarding drainage
system repairs and MAaINtENANCE .......cc.eeeveerieeriieeriieeieenie e e

5. Despite eliminating their “disincentive” to do so, the
County and City continue to fail to adequately address
the Drainage Facility portion of the Noble Gulch
drainage system, despite the drainage failure and
catastrophe in 2011, and despite the damage to the
Drainage Facility and Drainage Easement Area caused
by storms in January 2023 .........cociieiiiieiiieeeeee e

CITY REFUSES TO PROCESS AND/OR APPROVE THE
PROJECT APPLICATION UNLESS MR. MCLEAN SIGNS AN
UNCONSTITUTIONALLY EXTORTIONATE INDEMNITY
AND WAIVER AGREEMENT ......ccoiiiiiiiiiiiiniiieiesteieeeneee e

A. Project Application placed “on hold” by the City, four months
after it was flled ..o

B. The City and County demand that Mr. McLean sign an
unconstitutionally extortionate Indemnity Agreement ............cccceeevevereeennennne.

1. Mr. McLean’s proposed Indemnity Agreement
(Indemnity Draft 1).....cooeeiiiiiniiniieeee e

Item 2 A.
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Page 4

The City’s and County’s expanded Indemnity
Agreement (Indemnity Draft 2) ........ccooovviiiiniiiiiiiiiieeeeeeen

The City confirms its refusal to process or approve the
Project Application unless Mr. McLean signs the
City/County-demanded Indemnity Agreement...........c.cceeevveereveennnee.

Mr. McLean again reasonably revises the proposed
Indemnity Agreement, again deleting its unreasonable
and unconstitutional terms (Indemnity Draft 3) .........ccccceeviiriiennns

The City and County renew their demand that Mr.
McLean sign a one-sided, disproportionate Indemnity
Agreement (Indemnity Draft 4) .........ccccooiiiiiiiiiiiie,

Mr. McLean refuses to sign the City/County-demanded
Indemnity AGreement ..........coeuieieeiiieiiiiieeiee ettt

Despite revising the scope of the Project (from
demolition/rebuild to a remodel), the City and County

continue to demand the Indemnity Agreement..............c..........

LEGAL ANALYSIS ..ot

A. The City’s and County’s conduct is coercive and extortive, in
violation of California law and the California and U.S.

CONSTITULIONS e eeeeeeeeeeee e e e e e e e e e e e e e e e e e eeeeee e eaeeeeeeeeaa e aeaeeeeereeennaaaaens

B. The City’s and County’s claimed easement rights and
demanded Indemnity Agreement are contrary to California

CASEIMENT LAW ...ttt e e et e e e e e e e v e s

1. California easement law: @ Primer........c..cccceveeveerieneenenniennns

2. The County, as title owner of the Drainage Easement,
has limited rights to use the Property, and is legally
responsible for maintaining the Drainage Easement
Area in safe condition to avoid injury to persons and

the Property.....ccecuiieeiieeee e

3. The Drainage Easement Area was relocated
underground by agreement; if not, then the Drainage
Facility is a physical “taking” without “just

[670) 101015 RF: 110 AR
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4. The City- and County-demanded Indemnity
Agreement constitutes an unlawful attempt to impair
the obligation of contracts and unilaterally amend the
terms of the 1922 Easement Deed .........c.ccooeeierienienicnienenieniee,

C. The City lacks jurisdiction to impose Drainage Easement-
related conditions on the Project..........cocvevieiiieniiiniiiiiieeieeecceeeeee e

1. The City’s “police powers” do not include the power to
adjudicate or enforce third-party easements............cccceeeervenveeciiennnnns

2. The City’s Permit Application demands violate the
Permit Streamlining ACt .......cccuvevieeriieiieeieeieeeie et

D. The City’s and County’s conduct, including their demanded
Indemnity Agreement, violate the “takings” clauses of the U.S.
and California CONStItULIONS .....cc.eeueerieriirieiiiieeeeie et

1. The Drainage Facility may constitute a “physical
taking” without “just compensation™...........cccceecueerienieenienieeieenienne

2. By the demanded Indemnity Agreement, the City’s and
County’s land wuse “regulation” of the Project
Application goes “t00 far’”........ccccoiiiiiiiiiiiiee

3. The demanded Indemnity Agreement is a land use
exaction  violating long-standing  constitutional
principles of “essential nexus” and “rough
PrOPOTTIONALIEY ... et e e e e eaaee e

VI CONCLUSION. ..ottt e

Item 2 A.
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EXHIBITS LIST

To facilitate effective and efficient review, the exhibits list includes links to each exhibit:

Exhibit 1: Email from McLean to City staff, 10-25-24, “We never understood why we would
have to indemnify the County for a public easement for which it claims no responsibility...”

Exhibit 2: Email from McLean legal counsel to City staff/legal counsel, 12-12-24, explaining
“black letter easement law” and sufficiency of City indemnity agreement signed by McLean.

Exhibit 3: Email from City legal counsel to McLean legal counsel, 12-19-24, confirming “at a
minimum” required indemnity and waiver agreement for damage caused to the Property and
Project by the County’s Drainage Facility.

Exhibit 4: 1922 Subdivision Map, approving parcels (including the Property) for residential or
commercial use.

Exhibit 5: 1922 Easement Deed, conveying Drainage Easement to County.
Exhibit 6: Public Records Act requests (multiple) to City and County.

Exhibit 7: City Planning Commission meeting minutes, 5-17-71, approving addition of garage
and rumpus room to existing residence on the Property; permit documents.

Exhibit 8: County District Resolution No. 719-69, establishing District Zone 5.
Exhibit 9: County Flood Control Zones map (May 2019), confirming the Property is in Zone 5.
Exhibit 10: County GIS map image and information (2025), confirming Property is in Zone 5.

Exhibit 11: County District Zone 5 Master Drainage Plan (excerpts), 10-20-98, confirming the
Property and Drainage Facility are in Zone 5.

Exhibit 12: County District Zone 5 Draft Storm Drain Master Plan Update excerpts (December
2023), confirming the Property and Drainage Facility are in Zone 5, and identifying Drainage
Facility repair as a “high priority” project.

Exhibit 13: “Flood Control & Stormwater” page on Public Works section of County website,
explaining importance of managing stormwater drainage.

Exhibit 14: “Drainage Zones” page of the County’s website, confirming the Property and
Drainage Facility are in Zone 5, and explaining the District collects fees to maintain and improve
“our storm drainage system.”

Exhibit 15: Letter from County District Engineer, D.A. Porath, to the County District board (i.e.,
the County Board of Supervisors), 3-24-70, recommending an increase to drainage fee rates and

11
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projecting fee income collected to 1990 will fund “about half of the total improvement costs”
with the “remainder of the improvement costs” funded by “assessment districts.”

Exhibit 16: County District Ordinance No. 1503, 4-14-70, per Mr. Porath’s recommendations.

Exhibit 17: Letter from Mr. Porath to the Sutter Hill Development Company, 7-22-70,
explaining that Ordinance No. 1503 will enable the District to collect drainage fees “to finance
and eventually build and adequate drainage system for this area.”

Exhibit 18: County District Resolution Nos. 179-77 (3-22-77) and 403-77 (7-12-77), increasing
Zone 5 drainage fees.

Exhibit 19: Letter from City Council member, Dennis Beltram, to City Council, 6-11-84, “for 62
years there has been not a squeak of objection or comment from the County regarding the
building of permanent structures over the easement, and now this. . .”

Exhibit 20: City Council meeting minutes, 6-14-84, for agenda item #13(D), directing City staff
to contact County District “to see if something can be worked out” regarding “County Counsel’s
position relative to the properties located on the Noble Gulch Drainage Easement.”

Exhibit 21: (1) Letter from County District Engineer, D.A. Porath, to County District, 6-12-84,
recommending fee increases due to “insufficient revenues being generated to fund the current list
of drainage projects... construction costs are escalating at between five and ten percent a year.”
(2) County District Resolution 333-84, 6-19-84, further increasing Zone 5 flood control and
drainage facilities fees.

Exhibit 22: County Board of Supervisor’s order, 6-19-84, unanimously adopted “in concept” an
“ordinance establishing in-lieu fees for on-site storm water detention facilities within Zone 5”
and directing County Public Works Director to prepare recommendations for “solving the
drainage problems” by collecting equitable/appropriate contributions from properties in Zone 5.

Exhibit 23: County Ordinance No. 3566, 6-26-84, “establishing in-lieu fees for on-site storm
water detention facilities within Zone No. 5” of $25 per square foot of new impervious areas.

Exhibit 24: Letter from City Manager to County Public Works Director, 7-9-84, questioning
Zone 5’s position “regarding the reconstruction of homes over the easement in the event they
were demolished. It would seem that as long as access to the drainage facilities is maintained that
construction of structures on the easement would not represent a significant problem.”

Exhibit 25: Letter from County Public Works Director to City Manager, 8-6-84, confirming
allowed replacement of structures over County drainage facilities “with the stipulation that a
deed restriction be placed on the property encumbering the present and all future owners of the
parcel with the responsibility for paying any future maintenance, repair or replacement costs of
the drainage facility which are necessitated as a direct result of the structure being over the
drainage easement.”

12
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City of Capitola Planning Commission
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Exhibit 26: County Board of Supervisor’s order, 8-21-84, accepting County Public Works
Director’s report on financing mechanisms for drainage/flood control operations and facilities.

Exhibit 27: County Board Resolution Nos. 3-90Z (6-22-90), 1-Z (1-8-91), and 2-91Z (7-30-91),
increasing Zone 5 fees and establishing fee collection procedures.

Exhibit 28: City Council meeting minutes, 9-13-84, indicating County response to Noble Gulch
Drainage easement issue is sufficient to resolve the issue.

Exhibit 29: V&A Consulting Engineers, Inc.’s Noble Gulch Culvert Condition Assessment
(draft), 1-22-24, confirming assessment revealed no defects to drainage facility caused by
redevelopment project at 419 Capitola Avenue.

Exhibit 30: Email from City Public Works Project Manager, Kailash Mozumder, to engineering
and construction consultants, 1-24-24, attaching V&A’s draft report and explaining, “If we could
keep this within our team right now that would be best.”

Exhibit 31: (1) Email correspondence between City Public Works Director, Jessica Kahn, and
V&A engineer, Noy Phannavong, 1-22-24 through 1-30-24, discussing Ms. Kahn’s requested
revisions to V&A'’s draft Noble Gulch Culvert Condition Assessment, and confirming “there was
no issue underneath 419 Capitola Avenue and the culvert crosses underneath multiple
properties.” (2) Revised V&A Noble Gulch Culvert Condition Assessment, 1-30-24, finding “no
significant defects” where the culvert crosses underneath private properties from Capitola
Avenue to Soquel Creek, deleting references to 419 Capitola Avenue, and revising stated scope
of project from “assessing the box culvert section for possible damage underneath 419 Capitola
Avenue where construction had occurred” to “assessing the box culvert section for major defects
or signs of distress where the box culvert crosses private properties between Capitola Avenue
and Soquel Creek.” (Emphases added.)

Exhibit 32: Email from City Public Works Director, Jessica Kahn, to County Senior Engineer,
Rachel Fatoohi, and County Planning Director, Matt Machado, 1-24-24, requesting removal of a
photograph showing the damaged Outfall area (at Soquel Creek, adjacent to the Property) from
forthcoming Zone 5 Master Plan Update presentations to the County District Board and to the
City Council: “I suggest avoiding the highlighting of this particular visual in the presentation.”

Exhibit 33: Email correspondence between City staff, April 9-10, 2024, confirming no drainage
facility-related conditions imposed on City approval of redevelopment of 419 Capitola Avenue
in 2017; includes project-related documents.

Exhibit 34: Infrastructure Study of the Noble Gulch (Ifland Engineers, Inc.), October 1997,
excerpts, prepared for County, identifying repairable rusting of portions of County drainage
pipeline under Pacific Cove Mobile Home Park.

Exhibit 35: Capitola City Council Action Minutes, 6-22-06, reporting City Council Member
Nicol, “commented on the condition of the [Pacific Cove Mobile Home Park portion of the]
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Noble Gulch storm drain and said [County District] Zone 5 is seeking bids for replacement of
that storm drain due to its deterioration.”

Exhibit 36: Letter from County Director of Public Works, Thomas Bolich, to City Director of
Public Works, Steve Jesberg, 5-16-07, citing County District budget shortfall and requesting City
financial contribution toward costs to repair drainpipe under Pacific Cove Mobile Home Park.

Exhibit 37: Letter from City Director of Public Works, Steve Jesberg, to County Director of
Public Works, Thomas Bolich, 5-31-07, reporting City Council’s decision not to help fund the
drainpipe repair project under Pacific Cove Mobile Home Park to ensure capacity for a “100-
year” storm because City Council “did not want to set a precedent of funding other agency
projects.”

Exhibit 38: Proclamation of Existence of a Local Emergency, 3-24-11, signed by Jamie
Goldstein (then, the Director of Emergency Services for the City and County; now, City
Manager), proclaiming “extreme peril” and major damages caused by failure of Noble Gulch
drainage system located near/under the Pacific Cove Mobile Home Park.

Exhibit 39: City Council Resolution No. 3863, 3-26-11, declaring emergency due to Noble
Gulch creek pipeline failure and subsequent flooding of Pacific Cove Mobile Home Park, City
Hall and Capitola Village” including “properties along Soquel Creek.”

Exhibit 40: (1) Mercury News article, 3-26-11, quoting City Public Works Director, Steve
Jesberg, “The pipe was not able to keep up with the water flow.” (2) News article, 5-31-11,
reporting, “The question of who’s going to pay for the replacement remains. The county has
written the city a letter saying that the county isn’t responsible. However, [the then County
assistant public works director, Dan] Hill acknowledges that talks are presently ongoing to
determine who will pay what.”

Exhibit 41: Email from City Manager, Jamie Goldstein, to City Council, 3-30-11, explaining,
“Given the unknown responsibility for the pipe (Zone 5 or City), it is not known who will
ultimately pay for the costs to repair the pipe.”

Exhibit 42: Email from City Manager, Jamie Goldstein, to entire City staff, 4-7-11, explaining,
“In the upcoming weeks and months, the City is anticipating a variety of inquiries about the
cause of the pipe failure, who is responsible, and other questions. Many answers are not known
and some may never be known.”

Exhibit 43: Letter from City Manager, Jamie Goldstein, to California Emergency Management
Agency, 6-10-11, explaining, City’s damages sustained in March 2011 were “a direct result of
the 25-year storm.”

Exhibit 44: “Cooperative Agreement and Reservation of Rights” between the City, County, and
District, 1-14-20, citing parties’ “disincentive” to make drainage repairs due to ongoing dispute
over drainage responsibilities.
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Exhibit 45: Capitola City Council Agenda Report, 6-27-19, prepared by City Public Works,
discussing Cooperative Agreement and Reservation of Rights and explaining, “Prior to this
agreement both parties have been hampered in their ability to” maintain drainage facilities.

Exhibit 46: Granite Rock proposal (1-16-23) and invoice (3-31-23) to City to “temporarily
repair the damaged pathway near the Noble Gulch Culvert.”

Exhibit 47: Photographs of “before” and “after” temporary repairs to damaged pathway near
Drainage Facility and Outfall at/near the Property.

Exhibit 48: Right of Entry Agreement for the Property, 1-24-23, confirming scope of work was
to “repair the pedestrian pathway and eroded areas over the Noble Gulch outfall pipe,” and did
not include any repairs to the Drainage Facility itself.

Exhibit 49: Pacific Crest Engineering proposal to City, 4-21-23, “to prepare a design level
geotechnical investigation for the storm damaged culvert and headwall at 427 Riverview
Avenue.”

Exhibit 50: Emails between City attorney and County CAO, Matt Machado, 9-6-23 and 9-7-23,
discussing status of funding for and repairs to Noble Gulch drainage, which “is not clearly
owned or maintained by any jurisdiction.”

Exhibit 51: Email from City attorney to County Counsel attorney, 9-22-23, discussing and
attaching “Cooperative Agreement and Reservation of Rights” (Exhibit 41), and requesting cost-
split for Drainage Facility inspection.

Exhibit 52: Emails between City staff and FEMA discussing potential use of FEMA funds to
perform repairs to “busted and undercut” Drainage Facility and Outfall.

Exhibit 53: (1) Email from City Public Works Director, Jessica Kahn, to Terri Robbins (Mr.
McLean’s wife), 11-9-23, “We understand the importance of addressing the damage promptly,
and we are committed to ensuring that the outfall is restored to its proper condition.” (2) Email
from Terri Robbins to Jessica Kahn, 11-10-23, discussing Project Application and explaining,
“The draft plan would be to begin with the building closest to the creek, in the Spring. It would
likely give you access to the top of the box.”

Exhibit 54: Email correspondence between City Public Works Director, Pacific Crest
Engineering, and Sunstone Construction, between 11-30-23 and 1-22-24, discussing various
reports and conclusions about status of damage to Drainage Facility.

Exhibit 55: County District Zone 5 board meeting agenda item ZN5-2023-7, 12-12-23,
including staff report on City/County cost-sharing, and including Schaaf & Wheeler contract
amendment to complete Zone 5 Storm Drain Master Plan Update.
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Exhibit 56: Emails between McLean/Robbins and City staff, 3-23-23 to 1-24-24, regarding
Project Application and Drainage Facility/Outfall.

Exhibit 57: Email from Assistant County Counsel, Justin Graham, to City staff and attorneys, 2-
15-24, relaying County “drainage staff” comments, including, “the [County’s] Zone 5 master
plan consultant has already evaluated the condition of the culvert. It is in bad condition and does
not have sufficient capacity to convey the flows it receives.” “2. The County and Zone 5 would
not permit a project like this with a culvert in this condition and with insufficient capacity.” “7.
Applicant should be required to perform or contribute toward maintenance on the culvert [i.e.,
the County’s Drainage Facility].”

Exhibit 58: Email from City Public Works Director, Jessica Kahn, to City Public Works staff, 2-
20-24, attaching spreadsheet (“DPW Council Goals.xIsx.”) identifying “Noble Gulch Repairs” as
a “low effort” project for “this fiscal year.”

Exhibit 59: Pacific Crest Engineering, Inc.’s Geotechnical Investigation report, 4-2-24, “for the
repair of the damaged culvert and headwall located on Soquel Creek at 427 Riverview,”
concluding nothing “indicates the existing residence on the Property was a cause of any damage
to the Drainage Facility” and “the proposed improvements are feasible from a geotechnical
engineering standpoint...” notwithstanding “site constraints.”

Exhibit 60: Email from City Public Works Director, Jessica Kahn, to McLean/Robbins, 6-17-24,
“earliest possible start date for this [Drainage Facility/Outfall repair] project would be in spring
2025.”

Exhibit 61: Project Application submitted to City, 9-5-23, proposing demo/rebuild on Property.

Exhibit 62: Memo from City Public Works to City Associate Planner, Sean Sesanto, 9-26-23,
commenting on Project Application, none of which relate to the Drainage Facility.

Exhibit 63: Letter from City Associate Planner, Sean Sesanto, to Project architect, 12-5-23,
indicating (two months after the City’s 30-day deadline under the Permit Streamlining Act) the
Project Application is “incomplete.”

Exhibit 64: Email correspondence between City planning staff (Katie Herlihy and Sean Sesanto)
and Project architect, 1-9-24 and 1-10-24, regarding City staff putting the Project Application
“on hold to ensure the easement [issue] is resolved,” as “the City needs to receive assurances
from the County of Santa Cruz in terms of allowing development over the easement.”

Exhibit 65: Email from City attorney to Assistant County Counsel, Jason Heath, 1-11-24,
regarding the Drainage Facility and disputed ownership, and the Project’s “raised design to...
improve access to the drainage easement.”

Exhibit 66: Indemnity Agreement, 4-25-24, prepared by McLean’s legal counsel, providing for
indemnity to City and County for damage caused to the Drainage Facility by the Project.

16




Item 2 A.

City of Capitola Planning Commission
September 30, 2025
Page 12

Exhibit 67: City-revised/redline Indemnity Agreement and transmittal email to County, 5-17-24,
expanding indemnity to include damages to the Property caused by the Drainage Facility;
includes 1922 Easement Deed.

Exhibit 68: County further revised/redline Indemnity Agreement and transmittal email to City,
5-17-24, further expanding scope of demanded indemnity, citing “basic principles of fairness.”

Exhibit 69: Email from City attorney to McLean counsel, 6-12-24, attaching revised Indemnity
Agreement and explaining, “Given the novel nature of the project and the complexities
associated with the culvert, we had to expand fairly significantly upon your original draft, but the
outcome is an agreement that will ultimately allow the City to process [the Project Application].”

Exhibit 70: Email correspondence between McLean/Robbins and City staff, 6-21-24 to 7-18-24,
regarding McLean’s objections to the Indemnity Agreement “that places 100% responsibility for
the City’s flume and drainage system that underlies our property on us, in perpetuity.”

Exhibit 71: Letter from City attorney to McLean/Robbins (Thatcher), 7-31-24, explaining the
Project Application is “incomplete” because McLean had not signed the Indemnity Agreement.

Exhibit 72: Letter from City Associate Planner, Sean Sesanto, to McLean, 8-1-24, again
indicating the Project Application is “incomplete” and will not be further processed until
McLean signs the Indemnity Agreement covering “the operation and maintenance of the
easement and drainage facility and possible impacts to the project.”

Exhibit 73: McLean’s revised draft Indemnity Agreement and transmittal email from McLean
counsel to City and County staff and counsel, 8-8-24, deleting the unconstitutional terms.

Exhibit 74: City attorney’s further redline revisions to Indemnity Agreement and transmittal
email to County Counsel, 8-21-24, rejecting McLean’s deletions as “required by the City in order
to continue processing the [Project] Application.”

Exhibit 75: County Counsel office’s further redline revisions and comments to Indemnity
Agreement and transmittal email to City attorneys, 8-23-24.

Exhibit 76: City attorneys’ further redline revisions to proposed Indemnity Agreement and
transmittal email to County Counsel, 9-3-24.

Exhibit 77: City- and County-proposed/demanded Indemnity Agreement and transmittal email
to McLean’s counsel, 9-3-24, admitting City/County dispute over Drainage Facility
responsibility, admitting “no permanent repairs have been made” to the Drainage Facility, and
citing “basic principles of fairness” requiring McLean to sign the Indemnity Agreement to
assume responsibility for the County’s and/or City’s unmaintained Drainage Facility.

Exhibit 78: Email from McLean to City staff, 10-25-24, indicating refusal to sign the Indemnity
Agreement as demanded by City and County staff, explaining, “We also never understood why
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we would have to indemnity the County for a public easement for which it claims no
responsibility and has nothing to do with approval of our project being built within the City of
Capitola.”

Exhibit 79: Email from City Planning Director, Katie Herlihy, to McLean, 11-4-24, indicating
Project Application is “complete” and advising that City staff will recommend the Project “be
subject to conditions of approval requiring you to obtain consent from the easement holder(s) to
construct your project, and that you enter into an indemnification agreement with the City.”

Exhibit 80: Email correspondence between McLean and City staff, 11-4-24 to 11-12-24,
regarding potential amendment to Project Application.

Exhibit 81: Email from City attorney to McLean counsel, 12-19-24, confirming required
Indemnity Agreement to, “at a minimum that [McLean] agree to indemnify/hold the City
harmless and waive the ability to sue for damages to the project” because the unmaintained
Drainage Facility is a “potential hazard.”

Exhibit 82: Meeting Minutes, 1-23-25, prepared by amended Project architect’s senior designer
(and City Planning Commissioner), Courtney Christiansen, summarizing discussions between
City staff (Katie Herlihy; Jamie Goldstein), McLean, Robbins, and Project representatives.

Exhibit 83: Email from Mrs. Robbins to Jamie Goldstein and Katie Herlihy, 2-7-25, requesting
Mr. Goldstein “share the document you referenced from the 1980°s that references the
exceptions and limitations on development associated with our property.” Request ignored.

Exhibit 84: Email from City Planning Director, Katie Herlihy, to McLean/Robbins, 3-10-25,
discussing proposed terms of Indemnity Agreement and requesting McLean pay City $3,000 for
City attorney and staff additional time in revising the Indemnity Agreement.

Exhibit 85: City’s Master Application form, listing application submittal requirements, none of
which include easement-related items.

Exhibit 86: Email from City Planning Director, Katie Herlihy, to Mr. McLean, 8-8-24,
discussing proposed terms of Indemnity Agreement and requesting McLean pay City a $5,000
deposit for City attorney and staff additional time in revising the Indemnity Agreement.

Exhibit 87: Email from City attorney, Leila Moshref-Danesh, 9-29-25, responding to letter from
Mr. McLean’s legal counsel dated 9-24-25, explaining, “For the answers to your questions I
would refer you to the published staff report.”
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I. EXECUTIVE SUMMARY

City and County staff insist on imposing two unlawful and unconstitutional conditions of
approval on the Project—proposed conditions of approval 33 and 35, as set forth in the Staff
Report—citing “health and safety” concerns relating to the Project on the Property situated atop
the Drainage Facility, which has existed underground since 1934 or earlier. In support of those
proposed conditions, the City and County have pointed to a drainage easement burdening the
Property (“Drainage Easement”) conveyed to the County by recorded deed, dated May 10, 1922
(“1922 Easement Deed”). Pursuant to the 1922 Easement Deed, the Drainage Easement consists
of an 8’ wide, “permanent easement and right of way to construct, maintain, operate, repair and
renew a drainage ditch, canal or flume, for the purpose of conveying storm and drainage water”
from the Noble Gulch across the Property to Soquel Creek (“Drainage Easement Area”),
“together with all necessary and convenient means of ingress and egress to and from” the
Drainage Easement for the above-stated uses.

The 1922 Easement Deed contains no express limitations on the use or development of
the Property. Therefore, as a matter of settled California easement law, the Property may be
developed and used in any lawful manner that does not unreasonably interfere with use of the
Drainage Easement Area, as has been done on the Property since the original residence was
constructed more than 90 years ago and remodeled in 1971 without City or County objection.

Incongruously, County staff apparently convinced City staff to subjugate the City’s
lawful permitting jurisdiction to the County based on the County’s asserted Drainage Easement
rights in and to the very same Drainage Facility for which the County disputes having any legal
responsibility.! Further, City and County staffs’ attempts to leave Mr. McLean “holding the bag”
for the unmaintained Drainage Easement (a public facility for which, since 1969, the County
Flood Control and Water Conservation District has been responsible) may provide a convenient
avenue to moot and resolve the ongoing dispute as to which public agency (the City or
County/District) is responsible for the Drainage Easement. However, such attempts violate the
law, ignore the City’s and County’s relevant decisions made in 1969 and 1984, and conflict with
development approvals for the Property and similarly situated residential properties in the City.

The reasons for Mr. McLean’s objections are summarized in his email to City staff, dated
October 25, 2024, attached and incorporated here as Exhibit 1?: “After spending considerable
time and money on back-and-forth negotiations regarding the Indemnity Agreement, we have
decided that we are not comfortable (nor legally obligated) to give the City any more indemnity
than what it already has pursuant to the language in the Application... We cannot sign something
that releases the City and County from its liability for a public culvert that has clearly not been
repaired or maintained for some time. We also never understood why we would have to
indemnify the County for a public easement for which it claims no responsibility...”

! In response to Public Records Act requests, neither the City nor the County produced any documents evidencing
any conveyance of the County’s Drainage Easement rights under the 1922 Easement Deed.
2 Mr. McLean requests the City add all documents cited in this letter to the administrative record for the Project.
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Similarly, the legal bases for Mr. McLean’s refusal to sign the demanded Indemnity
Agreement were repeatedly explained to City and County staff, including in an email to City
staff, dated December 12, 2024, a copy of which is attached and incorporated here as Exhibit 2:

“l. County consent is not required. Consent from the County, i.e., the easement holder,
should not be required. It’s black letter easement law that the County possesses only those
rights established by the creation of the subsurface drainage easement and that all other
rights and uses of this private property remain with the owner of the servient tenement, i.e.,
Joseph McLean. ... The applicant’s current desire to remodel an older existing permitted
home is certainly not an unreasonable use of this residential property nor is the desire/need
to improve the existing residential structures an unreasonable interference with the County’s
subsurface drainage facility or limited rights as an easement holder. ... [The Drainage
Facility] was obviously constructed underground before the existing home was built... and
presumably before all other developments/improvements under which the culvert runs were
built, i.e., other homes, buildings, Riverside Drive, Capitola Avenue, Capitola City Hall, etc.
... Undoubtedly, if the Applicant were to request records pertaining to development of all
other parcels in the City under which the drainage facility runs, we’d likely find that none of
these developers over the years were required to obtain the County’s consent before building
over the County’s drainage facility.”

“2. The City and Applicant already have an indemnity agreement in place protecting the
City. The subject application, attached, already provides that the Applicant agrees fo defend,
indemnify, and hold harmless the City of Capitola, its officers, employees, and agents,
from and against any claim, including attorney’s fees and litigation costs, arising out of or
in any way related to the City of Capitola’s processing, consideration, or approval of this
Application. Thus, the Applicant has already entered into an indemnification agreement with
the City. In addition, as discussed above with respect to the requirement that the County
consent to the remodel, undoubtedly, the City has not required that any other developer offer
any more indemnity than the City already has per the above language that is part of every
development permit application.” (Emphasis in original.)

Despite this and numerous other explanations, and despite City and County staff and
counsel offering no supporting legal authority, City and County staff continue to require, “at a
minimum,” that Mr. McLean agree to indemnify and hold the City and County harmless, and
waive any claims against them for damages caused to the Property or Project by the
unmaintained Drainage Facility and Drainage Easement Area. A copy of the City’s legal
counsel’s email, dated December 19, 2024, is attached and incorporated here as Exhibit 3.

J.P. Morgan said, “A man always has two reasons for what he does—a good one, and a
real one.” The City’s “good reason” for the demanded Indemnity Agreement (and conditions 33
and 35) is “health and safety.” If health and safety were the “real reason,” the City and/or County
would have long ago repaired the Drainage Facility, as repeatedly requested by Mr. McLean and
Mrs. Robbins. In reality, the “real reason” is to enable the City and County to avoid
responsibility for the Drainage Facility. As such, Mr. McLean requests the City approve the
Project without conditions 33 and 35, as the City’s form indemnity agreement signed by Mr.
McLean to assume responsibility only for damage caused by the Project is sufficient and proper.
The County has no Drainage Easement rights to compel anything in this City permitting process.
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II.

CHRONOLOGICAL HIGHLIGHTS

May 10, 1922: Drainage Easement (per 1922 Easement Deed) for “drainage ditch, canal,
or flume... over and across” the Property to Soquel Creek conveyed to County by
subdivider. (Exhibit 5.)

May 11, 1922: County approves real property subdivision (including the Property) for
residential or commercial use. (Exhibit 4.)

May 13, 1922: Subdivision map recorded in official County records. (Exhibit 4.)
May 17, 1922: County formally accepts the Drainage Easement. (Exhibit 5.)
July 11, 1922: 1922 Easement Deed recorded in official County records. (Exhibit 5.)

1922-1934 (est.): Overground “flume” on Property replaced with existing underground
Drainage Facility.

1934 (est.): Original residence on Property constructed atop Drainage Facility.

1969: Santa Cruz County Flood Control and Water Conservation District established
Zone 5 service area (which includes Property and Drainage Facility), taking
responsibility for all existing and future drainage facilities within Zone 5. (Exhibit 8.)

1970: County District established and began collecting drainage fees from Zone 5
property owners to fund County District’s construction, maintenance, and operation of
drainage facilities within Zone 5. Thereafter, District increased and expanded drainage
fees collected from Zone 5 property owners. (Exhibits 15-16, 18, 21-23, 27.)

1971: Construction of additions to existing residence on Property, including three-car
garage and rumpus room, approved with no Drainage Facility- or Drainage Easement-
related objections or conditions from City, County, or District. (Exhibit 7.)

1984: County initially raises concerns over proposed development of 402 Blue Gum
Avenue located atop portion of County/District’s Noble Gulch drainage facility, then
confirms property owners’ rights to replace/redevelop existing structures sitting atop
County/District’s Noble Gulch drainage facility, conditioned upon property owners’
agreement to indemnify County for damages caused to drainage facility by projects.
(Exhibits 19-26, 28.)
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e 1997: Engineering firm’s report (prepared for the County) confirmed damage and needed
repairs to portion of Noble Gulch drainage pipeline running under Pacific Cove Mobile
Home Park. Recommended repairs not made. (Exhibit 34.)

e May 16, 2007: County requests City’s financial contribution to share costs to replace
damaged portion of Noble Gulch drainage pipeline under Pacific Cove Mobile Home
Park as “necessary” to protect residents and City park. (Exhibit 36.)

e May 31, 2007: City notifies County of City’s refusal to financially contribute to Noble
Gulch drainage improvement project for fear of setting “precedent” and questioning
needed scope of repairs and damage risks. (Exhibit 37.)

e March 2011: Noble Gulch drainage system under/near Pacific Cove Mobile Home Park
failed, causing significant damage in the City. (Exhibit 38-43.)

e 2017: City approved major redevelopment of 419 Capitola Avenue, which sits atop the
County’s existing Noble Gulch drainage system, with no objections from County or
required indemnity condition of approval as proposed for the Project. (Exhibit 33.)

e January 2020: City, County, and District enter “Cooperative Agreement” regarding storm
drainage facilities in City, including to ostensibly eliminate the parties’ “disincentives” to
make needed repairs. (Exhibit 44.)

e January 2023: Drainage Facility and adjacent public drainage outfall pipeline (“Outfall”)
under public pedestrian pathway southwest of Property into Soquel Creek damaged in
winter storms. (Exhibit 47.)

e March 2023: Mr. McLean notifies City of drainage facility concerns and Project plans.
(Exhibit 56.)

e April 2023: Engineering firm notifies City of damage to Drainage Facility/Outfall.
(Exhibit 49.)

e September 2023: Project Application submitted to City. (Exhibit 61.)

e January 11, 2024: City notified by engineering firm and contractor of damage and needed
repairs to the Drainage Facility and Outfall. (Exhibit 54.)
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e January 22-February 22, 2024: City and County work in concert to conceal the extent of
damage to Drainage Facility and Outfall. (Exhibits 30-33.)

e January 30, 2024: County District accepts draft Zone 5 Drainage Master Plan Update,
identifying “high priority” Drainage Facility repair project. (Exhibit 12.)

e April 2024: Geotechnical engineering report, prepared for City, confirmed damage to
Drainage Facility and Outfall, confirmed no evidence shows residence on Property
caused the damage, and confirmed feasibility of recommended repairs. (Exhibit 59.)

e June 2024: More than nine months after Project Application submittal, City and County
first notify Mr. McLean of 1922 Drainage Easement as basis for demanded Indemnity
Agreement the City says it “had” to require. (Exhibit 69.)

e September 23, 2025: McLean counsel meet with City attorney and staff to discuss City’s
(lack of) authority/legal/factual bases to require the Indemnity Agreement; City’s answers
to McLean counsels’ questions were unpersuasive.

e September 24, 2025: Mr. McLean’s legal counsel sent a letter to City attorney and staff
requesting legal authority supporting City’s purported power to require the demanded
Indemnity Agreement and proposed conditions of approval 33 and 35. (See City Planning
Commission staff report (“Staff Report”), Attachment 4.)

e September 26, 2025: City publishes Staff Report, in which City staff acknowledges the
demanded Indemnity Agreement “address[es] potential hazards to and from construction
on top of the culvert” (i.e., “health and safety” concerns), “as well as liability and
indemnity provisions” (i.e., legal/financial objectives unrelated to “health and safety.”)
(Emphasis added; Staff Report, page 1.)

e September 29, 2025: City attorney responds via email to letter dated September 24, 2025,
explaining: “For the answers to your questions I would refer you to the published staff
report.” (Exhibit 87.) Again, those answers are unpersuasive.

k %k %k ok ok
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III. BACKGROUND FACTS AND HISTORY
A. In 1922, the County approved a subdivision for residential and commercial use

On May 13, 1922, a map of Capitola Subdivision No. 6 (1922 Subdivision Map”’), was
recorded in Official County Records (Bk. 18, Pg. 36), a copy of which is attached and
incorporated here as Exhibit 4.

The Property is identified on the 1922 Subdivision Map (sheet 3 of 4) as lots 47 and 48 in
block 7. Sheet 4 of the 1922 Subdivision Map includes signatures by the Chairman and Clerk of
the County Board of Supervisors, certifying: “This is to certify that the map hereto attached was
this day presented to the Board of Supervisors of Santa Cruz County, and that they approve said
map.” Sheet 4 of the 1922 Subdivision Map also includes signatures by the County Assessor and
the County Surveyor, certifying: “We hereby certify that we have examined a subdivision of
land, show on the map hereto attached, for residence or commercial use, and hereby approve
said subdivision.” (Emphasis added.) The County Surveyor also signed the following: “I hereby
certify that the subdivision shown on this map was made from my survey of the ground, and that
the monuments are of the nature and in the locations shown on the map.”

Three days prior to recording the 1922 Subdivision Map, by the 1922 Easement Deed, the
Drainage Easement was conveyed to the County by subdivider-landowner, Bay Head Land Co.,
including to construct, maintain, repair, and renew the “drainage ditch, canal or flume,” which
overground “flume” is shown on the 1922 Subdivision Map as running over/across the Property.
A copy of the 1922 Easement Deed is attached and incorporated here as Exhibit 5. In sum, in
1922, the Drainage Easement was conveyed to the County, then the County contemplated and
consented to the developability of the Property.

B. Post-1922 residential development of Property and surrounding neighborhood

The evidence confirms the pre-existing overground “flume” was abandoned, the
Drainage Easement Area was relocated underground, and the Drainage Facility was constructed
under the Property, followed by construction of the original single-family residence on the
Property circa 1934.3

3 Numerous Public Records Act requests to the City and County, in February and June 2025, sought documents
relating to the Property and Drainage Easement. A copy of each of the Public Records Act requests to the City and
County, respectively, is attached and incorporated here as Exhibit 6. In response to those requests, neither the City
nor the County produced any documents establishing when the existing underground drainage facilities or the
original portion of the existing residence on the Property were constructed. However, as the Staff Report (p. 1) for
this Project Application indicates, “Per the County Assessor, the existing single-family dwelling [on the Property]
was constructed circa 1934.” And, a 1948 photograph shows the neighborhood developed with houses, including
five properties under which the Noble Gulch drainage runs: the Property, 402 Blue Gum Ave., 404 Blue Gum Ave.,
419 Capitola Ave., and 421 Capitola Ave. That 1948 photograph is found on page 76 of the draft document,
“Historic Context Statement for the City of Capitola,” dated June 24, 2004, incorporated here by this reference and
available on the County’s website:
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In 1971, in connection with City-approved Application #412, a three-car garage and a
rumpus room addition to the existing residence on the Property were constructed. (See City
Planning Commission Regular Meeting Minutes, dated May 17, 1971; Building Permit #6098;
Plumbing and Gas Permit #6213; Electric Permit #6218.) A copy of the above referenced
documents is attached and incorporated here as Exhibit 7. Mr. McLean is aware of no evidence
the County objected to the construction of the original/existing residence on the Property circa
1934, or the additions to the residence in 1971.

C. In 1969, the County Flood Control and Water Conservation District established
District Zone 5 to construct, maintain, and finance a storm drainage system and
to maintain and improve existing pipes, ditches, and natural waterways within
the Zone 5 area, which area includes the Property and Drainage Facility

On November 18, 1969, the Santa Cruz County Flood Control and Water Conservation
District (“District”) adopted Resolution No. 650-69, declaring the District’s intent to form
District Zone 5, the service area of which includes the Property and Drainage Facility. On
December 1, 1969, the Soquel Creek County Water District adopted Resolution No. 69-22,
consenting to the creation of District Zone 5 within the relevant area, “solely for the purposes
outlined in [District Resolution No. 650-69].” On December 8, 1969, the City Council adopted
Resolution No. 1089, consenting to the creation of District Zone 5 within the relevant area,
“solely for the purposes outlined in [District Resolution No. 650-69].”

On December 16, 1969, the District adopted Resolution No. 719-69, formally
establishing District Zone 5, including for (a) “Construction, maintenance and financing of a
storm drain system in accordance with the approved Master Plan”, (b) Maintenance and
Improvement of the existing pipes, ditches, and natural waterways pending reconstruction into
the aforementioned Master Plan.” A copy of each of these resolutions, and the supporting
“Report of the Chief Engineer [D.A. Porath] of the District on the Formation of Zone 5 dated
November 10, 1969, is attached and incorporated here as Exhibit 8.

D. The County District is responsible for the drainage systems located in the City,
including the Drainage Facility, located in District Zone 5

The County Flood Control Zones map (May 2019) confirms the Property is within
Zone 5. A copy of the Zones map (downloaded from the County’s website), and a screenshot of
the Zone 5 area of the map with notations, is attached and incorporated here as Exhibit 9. The
County GIS information also confirms the Property is within Zone 5. A copy of a screenshot of a
County GIS map image of the Property showing it within Zone 5 is attached and incorporated
here as Exhibit 10.

https://www.cityofcapitola.org/sites/default/files/fileattachments/community development/page/2482/entire historic
al_context.pdf
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Numerous other documents prepared by or for the County/District confirm the
County/District is responsible for the drainage facilities within Zone 5, including the Drainage
Facility, consistent with the County’s pre-existing legal responsibilities as the Drainage
Easement holder/owner pursuant to the 1922 Easement Deed.

For example, the County District Zone 5 Master Drainage Plan, dated October 20, 1998,
states, in the Introduction (page 1-1): “Background — The County of Santa Cruz Public Works
Department is responsible for operating and maintaining the storm drainage facilities in the areas
between the cities of Santa Cruz and Watsonville. The area includes the communities of Live
Oak, Capitola, Soquel and Aptos, referred to as Zone 5.” (Emphasis added.) Figure 1-1 (“Study
Area” map) of the Plan (page 1-2), confirms the Property is within Zone 5. Page 5-5 of the Plan
includes a list of planned and unplanned capital improvement program (CIP) projects provided
by County staff. That list, included as Table 5-3 of the Plan, identifies “Noble Gulch; Bay
Avenue to Soquel Creek,” which area includes the Drainage Facility. A copy of selected pages of
the County District Zone 5 Master Drainage Plan is attached and incorporated here as Exhibit 11.
The complete Plan is available on the County’s website and is incorporated here by reference.*

Similarly, the County District Zone 5 Draft Storm Drain Master Plan Update (December
2023; Schaaf & Wheeler) (“Update”) also confirms the Drainage Facility is within County
District Zone 5’s responsibility. For example, the Update’s Executive Summary (page 1-1)
states, “The study area and existing stormwater conveyance system are shown in Figure 1-1,” a
map showing, among other things, culverts and storm pipes, including in the area of the Property
and Drainage Facility. The Update also explains:

Protecting Local Beaches and Water Resources from Pollution: During a storm,
rainwater is “runoff,” meaning that it runs off roofs, roads, driveways, parking lots, and
many surfaces, washing with it trash and pollutants, including fertilizers, vehicle fluids,
pesticides, pet waste and other bacteria sources as it makes its way through storm drains
and ditches — untreated — into our streams, rivers, and ocean, impacting the Monterey
Bay National Marine Sanctuary. Keeping our beaches open and clean and maintaining
shoreline water quality in the Sanctuary is critical for the health of Santa Cruz County
residents, visitors, aquatic life, and the local economy. (Update, page 1-2.)

Minimizing the Damaging Effects of Floods: Natural geography puts lower elevation
areas of Santa Cruz County at high flood risk. The severe atmospheric rivers that
occurred during the 2023 winter storm season resulted in devastating flooding and
underscored the need to prepare for emergencies and to protect local, natural water
resources. Maintaining aging storm drainage systems is essential to helping prevent
significant property damage in neighborhoods and loss of life during major floods. (/d.)

Protecting Public Health and Long-Term Water Supplies: Public agencies in Santa Cruz
County recognize the importance of effective storm drainage and watershed
management to minimize flooding and protect local waterways, which are vital to the

4 https://cdi.santacruzcountyca.gov/PublicWorks/FloodControlStormwater/DrainageZones.aspx
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overall health of our ecosystem. Our region’s system of storm drains, pumps, channels,
pipes, culverts, outlets, and lagoons are essential to collect and manage storm runoff to
protect our beaches and local waterways from pollution. Keeping these water resources
safe and clean is critical to protecting both public health and local wildlife. (/d.)

Upgrading and Maintaining Aging, Deteriorating Stormwater System: Much of the
storm drain infrastructure in Santa Cruz County is more than 50 years old, and many
channels, pipes and pumps located on both public and private properties are
deteriorating. Without repairs or improvements, local communities face an elevated risk
of flooding in our low-lying communities and pollution of our beaches, rivers, and other
local water resources. (Update, page 1-3.)

Update section 2.4, “Existing System,” explains (on page 2-5), in relevant part,
“Drainage systems within Zone 5 encompass a network of open channel conveyance (e.g.,
ditches and creeks), inlet structures, and storm drain pipes. The area drains to 20 distinctive,
contiguous regional subsystems. These areas can be grouped into eight larger regions by
receiving body. These regions drain to three creeks (Arana Gulch, Rodeo Gulch, and Soquel
Creek), four Lagoons (Schwan, Corcoran, Moran, and Bonita) and directly to the Monterey Bay,
as shown in Figure 2-4.” (Emphasis added.) The referenced Figure 2-4 (Update page 2-6)
consists of a map detailing, among other things, the area draining into Soquel Creek (in purple),
which area includes the Property and Drainage Facility.

In specifically discussing the Drainage Facility and identifying it as a “high priority”
project (see Figure 5-11 on page 5-16), the “Noble” (Creek) section of the Update explains,
“Noble Downstream includes a large box culvert that runs through easements across properties
on the west side of Capitola Avenue.” The Update (page 5-19) then discusses potential
alternatives to upsizing these box sections of the culvert (including the Drainage Facility) all the
way to Soquel Creek, such as by rerouting drainage pipes to a new outfall at Stockton Avenue
Bridge, as shown in Figure 5-13 (Update, page 5-20). Further details regarding the potential
alternatives are included in the Update at pages C-11 through C-16 of Appendix C, significantly,
entitled, “High Priority CIP [capital improvement program] Project Sheet Details.” (Emphasis
added.) The Update (Table 1-1; page 1-5) describes a “High Priority” project as, “High
magnitude, high impact flooding where heavy erosion and property damage pose major risk;
Urgent repairs or replacement of existing system in very poor condition.” A copy of the selected
portions of the Update is attached and incorporated here as Exhibit 12, and the complete Update
is available on the County’s website and is incorporated here.’

Further, the Public Works section of the County’s website includes a “Flood Control &
Stormwater” page. On that page, the County defines “Stormwater” as “rain that runs off streets,
parking lots, roofs, other impervious surfaces, and also rain that naturally flows over the ground
surface. Stormwater runoff received no treatment and enters directly into our storm drain system
and out to our creeks, rivers, and ocean.” In answering, “Why Manage Stormwater?”” the County
explains: “Stormwater runoff is one of the leading causes of pollution in our surface waters.

5 https://cdi.santacruzcountyca.gov/PublicWorks/FloodControlStormwater/DrainageZones.aspx
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Pollutants (such as oils, chemicals, fertilizers, litter) can be transported by stormwater into our
creeks, rivers, and ocean. Increases in impervious surfaces can cause water quantity issues (such
as flooding and erosion) and quality problems (pollution) if not managed properly.” A copy of
the “Flood Control & Stormwater” page of the County’s website is attached and incorporated
here as Exhibit 13.

Finally, on the “Drainage Zones” page of the County’s website, the County includes a
small map of the County Flood Control Zones, noting (as explained above) that Zone 5 was
established in 1969. On that same page, the County also explains: “Drainage Zones / Flood
Control Districts (blue shaded areas on map above) have been established based upon defined
watersheds within urban areas. Permit applications for projects located within a drainage zone
are assessed an impervious area fee based upon the increase in impervious and/or semi-pervious
surfaces for the project. ... The fees are used to maintain drainage infrastructure, identify
problem areas, and improve our storm drainage system.” (Emphasis added.) A copy of the
“Drainage Zones” page of the County’s website is attached and incorporated here as Exhibit 14.

E. In 1970, the County District established drainage fees applicable to properties
within Zone 5, which fees were thereafter steadily increased and expanded

In a letter dated March 24, 1970, from the County District Engineer, D.A. Porath, to the
County District board (i.e., the County Board of Supervisors), Mr. Porath submitted a schedule
of drainage fee rates and corresponding revenue estimates for Zone 5 and recommended “a 10
cents per square foot rate on all new construction and pavement.” Mr. Porath then explained,
“From this rate we can expect about half of the total improvement costs to be paid for by
drainage fees collected from now until 1990. The remainder of the improvement costs would be
paid by funds resulting from assessment districts.” A copy of Mr. Porath’s letter is attached and
incorporated here as Exhibit 15.

On April 14, 1970, consistent with Mr. Porath’s recommendations, the County District
adopted Ordinance No. 1503. In that Ordinance, the County expressed that the District was
“given the power to prescribe, revise, and collect fees and charges for services and facilities
furnished or to be furnished to any new building, structure, improvement or construction by the
use of any flood control or storm drainage system constructed or to be constructed in the District
or any zone thereof,” including Zone 5. As such, by the Ordinance, the County District set a fee
of 10 cents per square foot (1) “of foundation area of all roofed structures, including but not
limited to, garages of residences,” and (2) “of paved areas without roof, excepting such paved
areas appurtenant to single family dwellings.” The Ordinance also provided, “Such fees shall be
collected by the Building Inspector of the City or County prior to issuance of a building permit...
and forward such records and fees to the administrative office of the District.” A copy of
Ordinance No. 1503 is attached and incorporated here as Exhibit 16.

In a letter, dated July 22, 1970, from Mr. Porath to the Sutter Hill Development Company
(which company, in 1974, began developing the Capitola Mall), Mr. Porath explained that the
District adopted Ordinance No. 1503 for Zone 5, and that the District’s collection of drainage
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fees pursuant to the Ordinance “started the County’s program to finance and eventually build and
adequate drainage system for this area. Our calculations show that the collection and
accumulation of drainage fees within this zone over 20 years will pay approximately 1/2 the total
cost of the drainage facilities required. The successful formation of the assessment districts will
finance the remaining costs.” A copy of Mr. Porath’s letter is attached and incorporated here as
Exhibit 17.

On March 22, 1977, by Resolution No. 179-77, the District increased the Zone 5 fees to
15 cents per square foot. On July 12, 1977, by Resolution No. 403-77, the District added a one
cent inflation factor per year, resulting in a maximum fee of 20 cents per square foot as of July 1,
1982. A copy of Resolution Nos. 179-77 and 403-77 is attached and incorporated here as
Exhibit 18.

F. In 1984, the City and County discussed and confirmed the terms upon which
properties lying atop the Drainage Easement could be redeveloped

On June 11, 1984, in a letter to the City Council (erroneously dated June 11, 1983), City
Councilmember and lawyer, Dennis F. Beltram, objected to the County’s proposed prohibition
against rebuilding any structures that lie atop the County’s Noble Gulch drainage easements,
including the property at 402 Blue Gum Ave® (corner of Blue Gum and Riverview Avenues,
across the street from the Property). Mr. Beltram explained:

“[TThe natural water course known as Noble Gulch has, since 1922, been designated as a
drainage easement owned by the County. ... [T]he easement runs through many parcels
of private property, most if not all, occupied by buildings. ... All structures over the
culvert/easement have been constructed after dedication to the County in 1922, and
(presumably) after placement of the culvert in 1922. To the best knowledge of all
concerned, there have been no difficulties with maintenance of the culvert in the last 62
years occasioned by the presence of homes, buildings, and other structures (i.e., mobile
homes, parks, roadways) on top of said easement.”

Mr. Beltram opined that the County’s legal position is “incorrect” and “untenable” and
“in a legal action the County will not prevail,” including because it would result in properties and
homes “being, effectively, condemned by the County.” Mr. Beltram noted, “[t]here may be,
fortunately, positive alternatives to litigating.” Toward that end, Mr. Beltram urged, “This matter
should be easily solved between the governmental agencies involved, and to this end, I ask that
this matter be placed on our June 28, 1984, agenda, and that at this, our June 14, 1984, meeting,
we direct Staff to explore with the County, all alternatives to resolve this problem.”

In closing, Mr. Beltram explained: “for 62 years there has been not a squeak of objection
or comment from the County regarding the building of permanent structures over the easement,
and now this. . .” A copy of Mr. Beltram’s letter is attached and incorporated here as Exhibit 19.

¢ In his letter, Mr. Beltram refers to 422 Riverview Avenue. However, as confirmed by the map attached to the letter
(which notes the “““sale” property”), the property in question is 402 Blue Gum Avenue (APN 035-131-20).
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In a letter to the District, dated June 12, 1984, the County Director of Public Works, D.A.
Porath, submitted a proposed resolution to, among other things, increase the Zone 5 drainage fee
“from the current $0.20/square feet to a maximum of $0.25/square foot by 1988 via one cent
increments over a five year period.” Mr. Porath explained, “The Zone 5... drainage fees were
last revised by Resolution No. 403-77 which established a maximum rate of $0.20 per square
foot on July 1, 1982. Presently, there are insufficient revenues being generated to fund the
current list of drainage projects... In addition construction costs are escalating at between five
and ten percent a year.”

On June 14, 1984, as indicated in the meeting minutes, and per Mr. Beltram’s written
request, the City Council met and “discussed the impact of the County Counsel’s position
relative to the properties located on the Noble Gulch Drainage Easement. Council expressed it’s
[sic] concern indicating that the County is condemning properties on the easement with it’s [sic]
stand. ACTION: Staff was directed to contact Donald Porath at the [County] District to see if
something can be worked out and to report back to Council Member Beltram, as well as other
Council Members as soon as possible.” A copy of the City Council meeting minutes for this
agenda item #13(D), dated June 14, 1984, is attached and incorporated here as Exhibit 20.

On June 19, 1984, the County Board of Supervisors (i.e., the District Board) unanimously
adopted Resolution 333-84, by increasing the Zone 5 flood control and drainage facilities fee to
25 cents per square foot (exceeding Mr. Porath’s recommended increase) with additional
increases of one cent per year to a maximum fee of 30 cents per square foot as of July 1, 1989. A
copy of Mr. Porath’s June 12" letter and Resolution No. 333-84 is attached and incorporated
here as Exhibit 21.

Also, on June 19, 1984, the County Board of Supervisors (acting as the District board)
unanimously adopted “in concept” an “ordinance establishing in-lieu fees for on-site storm water
detention facilities within Zone 5, to return June 26, 1984 for final adoption.” At that time, the
County also issued a “directive to Public Works Director, working with County Counsel and
Planning Director, to return to the Board on August 21, 1984 with an initial report and
recommendations on procedures that the Board might consider to establish an appropriate
assessment district in the flood control and water conservation district drainage zones to allow
for an equitable contribution to solving the drainage problems by existing properties, as well as
an appropriate contribution by new properties.” A copy of the County Board of Supervisor’s
order, dated June 19, 1984, is attached and incorporated here as Exhibit 22.

On June 26, 1984, the County passed and adopted Ordinance No. 3566, “establishing in-
lieu fees for on-site storm water detention facilities within Zone No. 5 of the District.” In that
Ordinance, the Board expressly found, “it has been deemed to be more beneficial to the District
and cost effective to collect an in-lieu fee from certain developments rather than have on-site
storm water detention facilities installed by the developer as determined by the District
Engineer.” As such, the Ordinance established an in-lieu fee of “$25.00 per 100 sq. ft. or fraction
thereof of net new on-site and off-site impervious areas.” A copy of Ordinance No. 3566 is
attached and incorporated here as Exhibit 23.
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On July 9, 1984, in a letter from the City Manager, Stephen Burrell, to the County
Director of Public Works, D.A. (Don) Porath, Mr. Burrell cited to and attached Councilmember
Beltran’s letter (see above), and explained, “As you are aware, several homes are constructed
over the easement between Bay Avenue and Soquel Creek. The concern expressed in the letter
has to do with a home that was constructed over the easement several years ago, as well as other
homes that have been built in recent times. I would appreciate it if you would review the position
of [District] Zone 5 regarding the reconstruction of homes over the easement in the event they
were demolished. It would seem that as long as access to the drainage facilities is maintained that
construction of structures on the easement would not represent a significant problem.” A copy of
Mr. Burrell’s letter is attached and incorporated here as Exhibit 24.

On August 6, 1984, by letter response to Mr. Burrell, Mr. Porath confirmed that, pursuant
to his discussion of the matter with County Counsel, replacement of existing structures could be
allowed, “with the stipulation that a deed restriction be placed on the property encumbering the
present and all future owners of the parcel with the responsibility for paying any future
maintenance, repair or replacement costs of the drainage facility which are necessitated as a
direct result of the structure being over the drainage easement. This restriction would have to be
secured by an insurance policy, bond or ability to place a lien against the property.” In other
words, property owners seeking to maintain, repair, or replace structures on properties sitting
atop drainage facilities would be required, as a condition of project approval, to indemnify the
County for any damages to the drainage facilities caused by such project. A copy of Mr. Porath’s
letter is attached and incorporated here as Exhibit 25.

On August 21, 1984, consistent with the County Board order dated June 19, 1984, the
County accepted and filed the Public Works Director’s report on financing mechanisms for
drainage and flood control operations and facilities. At that hearing, the Board also directed the
County Administrative Officer, in connection with the Public Works Director and Planning
Director, “to outline a proposed program (if funding would allow) to carry out the needed work
in the urban areas of the County” and report back to the County Board on November 20, 1984. A
copy of the County Board of Supervisor’s order, dated August 21, 1984, is attached and
incorporated here as Exhibit 26.”

7 In responding to Public Records Act requests (See Exhibit 6), neither the County nor the City produced all
documents responsive to those requests, including documents relating to the Board-ordered report and meeting on
November 20, 1984. However, the County produced numerous relevant post-1984 documents, including (1) Board
Resolution No. 3-90Z, adopted June 22, 1990, which increased the Zone 5 fees to 40 cents per square foot with
annual escalations of 5 cents to a maximum fee of 60 cents per square foot as of July 1, 1994; (2) Board Ordinance
No. 1-Z, adopted January 8, 1991, establishing a Zone 5 “plan checking and permit processing fee” to be collected
by the County building official for remodels or additions to single family dwellings ($50), remodels or additions to
commercial structures ($50), new single family dwellings, condos, and townhouses ($150 per unit), and for new
commercial development ($500); and (3) Board Resolution No. 2-91Z, adopted July 30, 1991, establishing
additional Zone 5 fees as follows: “Subdivisions, minor land divisions and single family dwellings shall pay a
drainage fee at the prevailing unit rate, with a not-to-exceed amount of $3,000 per parcel or condominium unit, for
paged or other improved impervious areas without a roof.” A copy of the above-referenced three resolutions and
ordinance is attached and incorporated here as Exhibit 27.
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On September 13, 1984, as indicated in the meeting minutes, the City Council met and
discussed the “unfinished business” regarding the “memo from City Manager regarding Noble
Gulch Drainage easement and Zone 5 in-lieu fees.” The minutes further reflect, “Action: Council
Member Beltram stated that he feels the response from the County resolves his concerns
regarding this matter.” A copy of page 7 of the City Council meeting minutes, dated
September 13, 1984, is attached and incorporated here as Exhibit 28.8

G. Precedential, post-1984 redevelopment of parcels atop Noble Gulch drainage

1. 419 Capitola Avenue was redeveloped without objection from the City or County,
and the project caused no damage to the Noble Gulch drainage facility under it

The residential property located at 419 Capitola Avenue (APN 035-131-26) sits atop the
County’s existing Noble Gulch drainage system. In 2017, the City approved permits to demolish
the existing residential structure and construct a new residential duplex (1,614 sq. ft.) and two
garages (960 sq. ft.). Neither the City nor County/District objected, nor was the property owner
required to sign an indemnity agreement of the scope the City and County now demand
Mr. McLean sign in connection with the Project.

Significantly, the draft “Noble Gulch Culvert Condition Assessment” report, dated
January 22, 2024, prepared for the City by V&A Consulting Engineers, Inc., states, in relevant
part, on page 1: “V&A was tasked with assessing the box culvert section for possible damage
underneath 419 Capitola Avenue where construction had occurred at that property.” On page 4,
the V&A report concludes, “No defects were observed where the [Noble Gulch Culvert]
presumably crosses underneath the property at 419 Capitola Avenue.” A copy of the V&A
report, dated January 22, 2024, is attached and incorporated here as Exhibit 29.7 1°

8 As detailed in the Project amendment section of this letter, during a meeting with Mr. McLean and Mrs. Robbins,
City Manager, Jamie Goldstein, indicated he had sitting on his desk document from the 1980s referencing
development limitations on properties sitting atop the Noble Gulch drainage. Despite Mrs. Robbins’ multiple
requests to Mr. Goldstein and other City staff for a copy of the document, those requests went unanswered.

 On January 24, 2024, City Public Works Project Manager, Kailash Mozumder, sent the draft V&A report (which,
in contradiction to other technical reports, found the Outfall adjacent to the Drainage Facility in “good condition”)
via email to consultants at Pacific Crest Engineering and Sunstone Construction. Earlier in the same email chain,
Pacific Crest Engineer’s principal civil engineer, Chris Johnson, PE, explained: “The culvert in question (shown in
blue) runs under 427 Riverview Avenue in Capitola and discharges into Soquel Creek, with the headwall shown in
red. We are looking for some direction as to what would be the most cost-effective type of wall for this
environment. The home [on the Property] is already seeing some signs of distress so the installation method needs to
be minimally evasive, which is why we are looking at helical anchors.” In a response email, Rennon Fuller, of
Sunstone Construction, concurred with Mr. Johnson’s damage assessment. Nonetheless, in Mr. Mozumder’s email
to Mr. Johnson and Mr. Fuller on January 24, 2024, he stated: “The attached inspection report will aid [influence?]
your review. The inspection of the section of box culvert closest to the outfall received a good evaluation. If we
could keep this within our team right now that would be best. Once we have your report and some decisions are
made we can then share this information with the [Rock Solid Engineering] team working on the private property
immediately adjacent [i.e., the Property].” (Emphasis added.) The City never shared any V&A report with anyone
on the Project team. A copy of this email chain correspondence is attached and incorporated as Exhibit 30.
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In response to V&A’s draft report, City Public Works Director, Jessica Kahn, sent an
email to V&A engineer, Noy Phannavong, dated January 25, 2024, stating: “I believe the address
that the culvert is under is 427 Riverview. Please confirm, and if this is accurate, please refer to
the property by its parcel number 035-13-201.”

On January 30, 2024, Ms. Phannavong responded via email to Ms. Kahn, stating: “I got
the 419 Capitola Avenue address from [the City’s former Director of Public Works]
Steve Jesberg in 2017. See attached e-mail. Looking back at the Google Earth image from 2017
below, there was construction at the 419 Capitola property, which may have been Steve’s
concern back then. However, the culvert does appear to cross underneath both properties (along
with other properties) based on the potential alignment line I’'ve drawn below. That being said
we can reference either property in the report or not mention any property at all since there was
no issue underneath 419 Capitola Avenue and the culvert crosses underneath multiple properties.
Please advise.” (Emphasis added.)

That same day, in yet another attempt to minimize or conceal facts inconvenient to the
City, Ms. Kahn responded, “Currently, there is a proposed construction project at 427 Riverview.
Can the report affirm that there are no observed damages or concerns regarding the culvert
beneath the residential properties? I would like to include a reference acknowledging that the
culvert is situated on private property.” Complying with Ms. Kahn’s directive, Ms. Phannavong
revised the V&A report (dated January 30, 2024) by deleting all references to 419 Capitola
Avenue and instead stating, “No significant defects... were observed where the NGC [Noble
Gulch Culvert] crosses underneath the private properties between station 1+20 (west edge of
Capitola Avenue) and station 3+70 (discharge point at Soquel Creek).” A copy of the updated
V&A report, dated January 30, 2024, and the above-referenced email correspondence is attached
and incorporated here as Exhibit 31.

On April 9, 2024, Mr. McLean’s former counsel, Anna DiBenedetto, asked the City
attorney about the recent redevelopment project at 419 Capitola Avenue, stating in her email:
“As I mentioned when we spoke, I’'m wondering whether the City and owner of 419 Capitola
Avenue went down a similar indemnity/hold harmless route when that property was recently

10 Also on January 24, 2024, the City Public Works Director, Jessica Kahn, sent an email to the County’s Senior
Civil Engineer, Rachel Fatoohi, and the County’s Planning Director, Matt Machado, requesting that a photograph
showing the damaged Outfall area (at Soquel Creek, adjacent to the Property) be removed from a forthcoming Zone
5 Master Plan Update slideshow presentation to the County District. Ms. Kahn explained, “Regarding the
presentation, I noticed that the image on slide 5 labeled “Methods” appears to depict the Noble Gulch outfall, which
sustained damage in last January’s storms and has undergone only temporary repairs (current image attached).
Additionally, this drainage way has other issues with adjacent property owners and easements. / suggest avoiding
the highlighting of this particular visual in the presentation.” (Emphasis added.) The County complied with the
City’s concealment request, removing the photograph from the presentation given to the County District on
January 30, 2024 (see District Zone 5 meeting agenda and minutes from January 30, 2024) and to the City Council
on February 22, 2024 (see City Council meeting agenda and minutes from February 22, 2024). A copy of the
relevant email chains (including the emails on January 24, 2024, and February 21, 2024), along with the two
versions of the presentations (with and without the photograph of the damaged Outfall at Soquel Creek adjacent to
the Property) is attached and incorporated here as Exhibit 32.
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redeveloped? It was a pretty hefty project and I understand that this drainage system also runs
under that parcel. Can you check with Planning to see how that was handled before I confirm my
Clients’ consent for me to put together a proposed indemnity agreement?”’

In response, as detailed below, City staff reviewed the 419 Capitola Avenue project—
then, with knowledge V&A concluded the project had no adverse impact on the drainage
facility—and found no required special condition relating to the Noble Gulch drainage system.

On April 9, 2024, in an email from the City Manager, Jamie Goldstein, to the City
Community Development Director, Katie Herlihy, Mr. Goldstein asked, “I recall we did require
some kind of inspection or indemnity for 419 cap ave? Is that wrong? Maybe it’s in the PW files
if not CDD?” In response, that same day, Ms. Herlihy emailed City staff: “Hoping you can help
me out with this. Are either of you aware of any agreements for 419 Capitola Avenue related to
the drainage under the property from when they redeveloped the site about 6 years ago? I know I
processed the application through PC but [do] not recall any agreements being in place or
drainage coming up. Not sure if something was put in place during the building permit review or
separate from the PC process.” In his response email on April 10, 2024, City staff planner, Sean
Sesanto, explained: “It comes up in some of the building permit documents which I have
attached. I didn’t find other related correspondence. No special condition in the FLAN.”
Unsurprisingly, the City did not respond to Ms. DiBenedetto’s email inquiry. A copy of the
above-referenced email correspondence and documents relating to the approved redevelopment
of 419 Capitola Avenue is attached and incorporated here as Exhibit 33.

On December 12, 2024, in further objecting to the City and County’s demanded
Indemnity Agreement, Ms. DiBenedetto again brought the 419 Capitola Avenue project to the
attention of City staff and counsel: “no County consent was required for development of the
property located at 419 Capitola Avenue, under which the same drainage facility runs.
Undoubtedly, if the Applicant were to request records pertaining to development of all other
parcels in the City under which the drainage facility runs, we’d likely find that none of these
developers over the years were required to obtain the County’s consent before building over the
County’s drainage facility.” (See Exhibit 2.) Ms. DiBenedetto was correct.

2. Other similarly situated parcels were developed without City/County objection

Mr. McLean’s Public Records Act requests to the City and County (see Exhibit 6) sought
documents relating to development of 419 Capitola Avenue (discussed above) and other
residentially-developed parcels sitting atop the Noble Gulch drainage facilities, including 402
Blue Gum Avenue, 404 Blue Gum Avenue, and 421 Capitola Avenue. To date, neither the City
nor County (or District) produced any documents evidencing any drainage facility- or drainage
easement-related City or County/District objections or demanded conditions of development
approvals for any such parcels. As such, these other developed properties serve as precedent; the
City’s and County’s demands in connection with the Project Application are arbitrary and
capricious, in violation of constitutional principles of due process and equal protection.
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H. The City and County have long failed to properly maintain and repair the public
Drainage Facility, which “is in bad condition and does not have sufficient
capacity to convey the flow it receives”; instead, the City and County continue
efforts to avoid responsibility

1. By October 1997, the County/District knew its Noble Gulch drainage facilities in
other areas were deteriorating but failed to make necessary repairs

In October 1997, an Infrastructure Study of the Noble Gulch (Ifland Engineers, Inc.) was
prepared for and presented to the County, explaining, in part, the Noble Gulch drainage system,
maintained by the District (Zone 5), showed signs of rusting. A copy of relevant excerpts of the
Study is attached and incorporated here by Exhibit 34. More specifically, the Study explained:

Prior to the construction of the [Pacific Cove Mobile Home] park, Noble Gulch was a
natural drainage channel. The gulch was filled in and a 72” diameter corrugated metal
pipe was installed to carry the storm waters from the upper portion of Noble Gulch
northeast of Bay Avenue to Soquel Creek. [!'] ... The pipe invert (interior bottom)
shows signs of rusting at the section joints. This is common in metal pipe that has been
in place for many years. However, it appears to be repairable... This pipeline is
maintained by Santa Cruz County Drainage District Zone 5 and therefore should not be
a cost to the [mobile home] park owner for repairs or replacement.” (Emphases added.)

Nearly nine years later, apparently, the recommended repairs had still not been made. On
June 22, 2006, City Council Member Nicol, “commented on the condition of the Noble Gulch
storm drain and said [County District] Zone 5 is seeking bids for replacement of that storm drain
due to its deterioration.” A copy of the relevant page of the Capitola City Council Action
Minutes—June 22, 2006, is attached and incorporated here as Exhibit 35.

2. In 2007, the County requested a financial contribution from the City for Noble
Gulch storm drain work; the City refused

In a letter, dated May 16, 2007, the County’s Director of Public Works, Thomas Bolich,
wrote to the City’s Director of Public Works, Steve Jesberg, regarding the potential replacement
of a portion of the Noble Gulch storm drain. A copy of the letter is attached and incorporated
here as Exhibit 36. In his letter, Mr. Bolich explained that the County recently received four bids
for the project, and based upon the lowest bid and “the available funding in the Zone 5 budget
for this project,” “a funding shortfall of $367,000” exists. Mr. Bolich then explained:

In order to award the contract, we are requesting that the City of Capitola contribute as
much of the shortfall as possible, preferably at least half of the additional cost or
approximately $180,000. We feel that this contribution is justified in as much as the
project is within the city limits of Capitola and is necessary to protect the residence

' Similar to the long-ago (i.e., pre-1934) downstream relocation underground of the Drainage Easement Area and
construction of the underground Drainage Facility to replace to overground flume.
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[sic] and the City park which are adjacent to the pipe. The park would not exist except
for the fact that the pipe exists. The pipe was placed in what was once a continuation of
the upstream gulch and backfilled to create what is now the park land. The requested
contribution from the City is consistent with many other projects that are cost shared
with Zone 5, the Redevelopment Agency, and private developers. ... 4 commitment of
funding from the City of Capitola will be necessary to proceed with the project now or in
the future.” (Emphases added.)

In response, the City’s Public Works Director, Steve Jesberg, wrote a letter to the
County’s Public Works Director, dated May 31, 2007. A copy of the letter is attached and
incorporated here as Exhibit 37. In his letter, Mr. Jesberg explained, in relevant part:

At their meeting last night the City Council for the City of Capitola chose not to
participate in funding the Noble Gulch Storm Drain Replacement Project. The Council
did not want to set a precedent of funding other agency projects and also believes that
Zone 5 should seek other repair alternatives for this portion of pipeline. While we realize
that the existing pipeline does not have the theoretical 100-year event capacity that your
agency typically designs for, the long term history of this pipeline has no history of
flooding and given the high price to replace it, a lower cost repair project may be
worthwhile. (Emphases added.)

Thereafter, neither the County/District nor City undertook the recommended storm
drainage project to protect persons and property in Capitola. Then came March 2011.

3. In March 2011, a portion of the Noble Creek drainage system failed, resulting in
significant damage to public and private properties within the City

On March 24, 2011, a section of the Noble Gulch drainage system located near/under the
Pacific Cove Mobile Home Park failed, resulting in the City proclaiming a public emergency on
grounds of “extreme peril” due to “the overflowing of Noble Creek... causing major damage to
Pacific Cove Mobile Home Park and threatening and damaging public and private properties to
many areas within the City of Capitola.” A copy of the Proclamation of Existence of a Local
Emergency, dated March 24, 2011, and signed by Jamie Goldstein (then, the Director of
Emergency Services for the City and County), is attached and incorporated here as Exhibit 38.

On March 26, 2011, the City Council adopted Resolution No. 3863, “declaring that an
emergency condition continues to exist... pertaining to Noble Gulch creek pipeline failure and
subsequent flooding of Pacific Cove Mobile Home Park, City Hall and Capitola Village”
including “properties along Soquel Creek.” A copy of the Resolution is attached and
incorporated here as Exhibit 39.

In a Mercury News article, entitled, “Capitola Village flooded for second time in three
days,” dated March 26, 2011, the City’s Public Works Director, Steve Jesberg, was quoted as
saying, “The pipe was not able to keep up with the water flow.” In another news article,
“Capitola Releases Findings on What Caused Village Flood,” dated May 31, 2011, City and
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County officials are quoted in reporting on a dispute between the City and County as to who
owns and is responsible for the drainage facility.!? For example, the article reports that City and
County officials “agree” that the Noble Gulch drainage “pipe under the mobile home park is not
part of an easement...” The article also explains, “The question of who’s going to pay for the
replacement remains. The county has written the city a letter saying that the county isn’t
responsible. However, [County Assistant Public Works Director, Dan] Hill acknowledges that
talks are presently ongoing to determine who will pay what.” A copy of these news articles is
attached and incorporated here as Exhibit 40.

Consistent with those news reports, in an email, on March 30, 2011, to the City Council,
the City Manager, Jamie Goldstein, explained, “Given the unknown responsibility for the pipe
(Zone 5 or City), it is not known who will ultimately pay for the costs to repair the pipe.” A copy
of Mr. Goldstein’s email is attached and incorporated here as Exhibit 41.

A week later, on April 7, 2011, Mr. Goldstein sent an email to the entire City staff,
stating, “In the upcoming weeks and months, the City is anticipating a variety of inquiries about
the cause of the pipe failure, who is responsible, and other questions. Many answers are not
known and some may never be known.” (Emphases added.) A copy of Mr. Goldstein’s email is
attached and incorporated here as Exhibit 42.

Recall, in May 2007, the City refused the County’s request to contribute funds to repair
the Noble Creek drainage facility, despite the City “realiz[ing] that the existing pipeline does not
have the theoretical 100-year event capacity. Fast forward, then, to a letter to the California
Emergency Management Agency from Mr. Goldstein, dated June 10, 2011, explaining that the
damages sustained in the City in March 2011 were “a direct result of the 25-year storm.” A copy
of Mr. Goldstein’s letter is attached and incorporated here as Exhibit 43. (Emphasis added.)

4. In 2020, the City, County, and County District entered into a “cooperative
agreement” regarding drainage system repairs and maintenance

On January 14, 2020, the County Board of Supervisors (whose members also serve as the
District board) approved a “Cooperative Agreement and Reservation of Rights” between the
City, County, and District, to, among other things, “work cooperatively toward identifying and
pursuing sources of funding for any necessary repairs/replacements/maintenance of storm drain
infrastructure within the City.” (Agreement, sec. 2.) A copy of the Agreement is attached and
incorporated here as Exhibit 44." Significantly, the Agreement includes the following factual
Recitals, which constitute admissions by the City and County/District:

WHEREAS, in 1949, the City was incorporated in Santa Cruz County.

12 See Santa Cruz Public Libraries:
https://history.santacruzpl.org/omeka/items/show/121235#?7c=0&m=0&s=0&cv=0

13 For more background, see the Capitola City Council Agenda Report, prepared by the City’s Public Works
Department, for the meeting on June 27, 2019, attached and incorporated here as Exhibit 45.
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WHEREAS, in 1955, the State of California created the District for purposes of
controlling, diverting, and disposing of flood waters in Santa Cruz County. The District
has the statutory power to create “zones” wherein property owners in a set locality are
taxed to create a local fund to construct and maintain specific drainage facilities.

WHEREAS, the District is a legal entity that is separate and distinct from the County.

WHEREAS, in 1969, the District created Zone 5 to cover 8.75 square miles within the
County, including in Live Oak, Capitola, and Soquel. Zone 5 facilities include certain
ditches, culverts, pipes, and water storage basins.

WHEREAS, the District and the City have a dispute as to whether and to what extent
the District or the City have legal control over or responsibility for certain drainage
facilities that exist in the City. Moreover, the County contends that it has no
responsibility for flood control within the City.

WHEREAS, Noble Creek is a natural watercourse that runs through the County until it
reaches the City; it thereafter continues through the City, draining into Soquel Creek and
flowing on to the Pacific Ocean. The creek consists of both natural channel and piped
sections. The creek runs through a portion of natural channel before it gets to Noble
Gulch Park, a city park adjacent to Bay Avenue. There, the creek is diverted
underground through a series of corrugated metal pipes and concrete box culverts.

WHEREAS, the Parties recognize that critical system improvements may be required to
maintain adequate storm drainage systems throughout the District, including within the
geographical boundaries of the City.

WHEREAS, the Parties recognize and acknowledge that concerns about potential
liability for the failure of storm drainage systems throughout the City and District and
uncertainty as to whether the City or District is legally responsible for the maintenance
thereof could operate as a disincentive to the City or District to undertake maintenance
or repair of certain facilities, and that this is particularly a concern if maintenance or
repair could later be used as evidence of “ownership and control” for purposes of
establishing liability for the future failure of said facilities.

WHEREAS, the Parties now wish to work cooperatively toward an approach that
facilitates projects in the City, while preserving their respective rights as to whether the
City or the District bears ultimate legal responsibility or liability for damages or loss
caused by potential failure of such facilities. (Emphases added.)

Consistent with these public agencies’ (City, County, and District) unwillingness (and
“disincentive”) to take responsibility for these vital public drainage facilities, the Agreement also
provides, in section 3, “The Parties agree that neither the terms of this Agreement, may be
utilized by any Party against another as evidence of ownership, control or responsibility [of the
drainage infrastructure] for purposes of establishing liability. ... Moreover, the Parties agree that
they are prohibited from using this Agreement or any actions completed to implement it as proof
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or evidence that any Party has a duty or responsibility to maintain or replace any drainage
infrastructure in the City.”

5. Despite eliminating their “disincentive” to do so, the County and City continue to
fail to adequately address the Drainage Facility portion of the Noble Gulch
drainage system, despite the drainage failure and catastrophe in 2011, and despite
the damage to the Drainage Facility and Drainage Easement Area caused by
storms in January 2023

By the City and County/District Agreement in 2020, the “disincentive to the City and
County to undertake maintenance and repair” of drainage facilities in the City was ostensibly
eliminated. Nonetheless, rather than adequately addressing the problems, the City and
County/District continue to avoid taking responsibility for public drainage facilities in the City.

During the 2022-23 winter storms, the Drainage Facility and surrounding areas/facilities
sustained additional damage. Following the storm damage, the City contracted Granite Rock
Construction to “temporarily repair the damaged pathway near the Noble Gulch Culvert.” A
copy of the Granite Rock proposal (dated January 16, 2023) and invoice (dated March 31, 2023)
is attached and incorporated here as Exhibit 46. Photographs of the area (before and after
“repairs”) are attached and incorporated here as Exhibit 47. As confirmed in the City’s Right of
Entry Agreement signed by Mr. McLean, the scope of work was to “repair the pedestrian
pathway and eroded areas over the Noble Gulch outfall pipe,” and did not include any repairs to
the Drainage Facility itself. A copy of the Right of Entry Agreement for the Property is attached
and incorporated here as Exhibit 48.

On March 23, 2023, more than six months prior to submitting the Project Application to
the City, Mrs. Robbins sent an email to City staff requesting details regarding the City’s plans to
permanently repair the drainage facilities damaged by the recent storms: “Joe Mclean and I are
the new owners of 427 Riverview, over the [Drainage Facility]. We have been communicating
with [City Public Works Project Manager| Kailash [Mozumder] on the damage that was done to
the [Drainage Facility] after the storms this year. We are preparing to work on the house so we
need to understand what the plans are to address the damage. I know that you had Granite Rock
put a temporary fix in place so that the public walkway could reopen but there is still significant
damage that needs to be addressed. We hired a soil engineer [Rock Solid Engineering] to assess
the property and she went into the [Drainage Facility] and took photos and video that show
further issues that need to be addressed. The summary is that about 10’ in there is a crack and
spalting of the cement. There looks to be a previously repaired section that is also cracking now.
About 38’ in there is a crack that goes all the way around; the bottom, sides, and top. The crack
is allowing the water to penetrate underneath the floor of the [Drainage Facility]. We would love
to get with you to discuss next steps. I’ve attached photos...” (See Exhibit 56, referenced below.)

On March 30, 2023, having received no response from City staff, Mrs. Robbins sent a
follow-up email, again requesting to discuss the City’s plans to repair the damage to the
Drainage Facility and surrounding area, and including links to four photographs.
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On April 4, 2023, City staff responded via email to Mrs. Robbins and Mr. McLean: “Last
week City staff met with FEMA regarding this location along with several others in the City. We
are currently awaiting funding information that will allow us to move forward with the
permanent repair. This repair will likely require permits from several regulatory agencies and
selecting a contractor through the public bidding process. Assuming that there is not any
additional damage this outfall requiring emergency repair, [ would expect permanent repair work
to commence sometime within the next 3 months.” (Emphasis added.) (See Exhibit 56, below.)

On April 21, 2023, at the City’s request, Pacific Crest Engineering submitted a proposal
to the City “to prepare a design level geotechnical investigation for the storm damaged culvert
and headwall at 427 Riverview Avenue.” The proposal was based, in part, on the engineering
firm’s site visit conducted on April 20, 2023, during which the firm concluded that the Drainage
Facility “sustained damage during the storm events of January 2023 and that the “headwall and
culvert appear are [sic] severely cracked and weathered.” A copy of the Pacific Crest
Engineering proposal is attached and incorporated here as Exhibit 49. The City did not disclose
this information to Mr. McLean or Mrs. Robbins.

On August 29, 2023, having still received no further communications from City staff,
Mrs. Robbins again emailed City staff: “I’m following up on this last email from you. It’s been
five months now and we’ve not heard any updates. We’re very concerned about the upcoming
wet winter and the integrity of the [Drainage Facility]. As you know it’s impacted both of our
properties, 425 and 427 Riverview Avenue. We’ve hired an architect, Faulkner Architects, to
remodel 427. They have been working with the city to ensure we are compliant with regulations.
They will be submitting detailed plans within the week with an expected break-ground
timeframe of this next Spring. We hope that the plan is to address the flume repairs before the
winter and our break ground timing. We’re happy to come into the office to meet if this helps.
Please let us know!” (See Exhibit 56, referenced below.)

On September 5, 2023, the Project Application was filed with the City. By this time,
more than nine months had passed since the winter storms and resulting damage to the Outfall
and public pathway adjacent to the Drainage Facility, and more than five months had passed
since Mr. McLean and/or his wife, Mrs. Robbins, raised their Drainage Facility-related concerns
and informed the City of their Project plans.

On September 6, 2023, a City attorney emailed County Deputy Chief Administrative
Officer and Director of Community Development & Infrastructure, Matt Machado, stating,
“Some time has passed since we last touched base on Noble Gulch. Our most recent
understanding is the County/Flood District was developing a plan for the repair and maintenance
of the facility as part of the Zone 5 Master Plan and funding effort. Could you provide an
update?” On September 7, 2023, Mr. Machado responded, in part, “Zone 5 Master Plan effort is
wrapping up now. The Master Plan includes system needs / deficiencies and cost to repair /
maintain. Much of the system identified in the Master Plan is not clearly owned or maintained by
any jurisdiction. Our plan going forward is to use this cost / scope of improvements to increase
the Zone 5 assessment. With adequate funding in place the ownership and maintenance
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responsibilities becomes more easily resolved. ... Regarding permanent repair of Noble Gulch
storm damage, it is my understanding that the City is leading the effort for FEMA funding. The
County is in agreement to share the local cost for this effort. Please share status on this FEMA
effort.” A copy of this email correspondence is attached and incorporated here as Exhibit 50.

On September 8, 2023, City staff responded via email to Ms. Robbins: “Unfortunately,
the City will not proceed with any further repairs on the flume before this winter. During the
process of obtaining permits for the work in [sic] this past spring and summer, it became
apparent that the permanent repair will require engineered plans to be submitted to the
permitting agencies for review. It is likely that the permanent repair work will not take place
until next May, as the permitting agencies have indicated that we must wait for the lowest creek
level to complete work in or near the water. This also applies to the City-owned bulkheads
adjacent to the creek, which has not yet been repaired.” (Emphases added.) (See Exhibit 56.)

On September 22, 2023, the City attorney sent an email to County counsel attorney,
Jason Heath, stating, in relevant part, “I’m attaching the agreement between the City and the
County from 2019 [i.e., the “Cooperative Agreement and Reservation of Rights” approved
January 14, 2020, by the County Board of Supervisors/District Board]. Section 1 says that,
within six months of execution, the City and County would jointly fund an inspection of Noble
Gulch, so they could suss out repair needs. We don’t think this inspection was ever performed,
so we’d like to do it now. Will the County still split the cost with us? The quote we’ve received
is $30K.” A copy of this email is attached and incorporated here as Exhibit 51.

It is unclear what substantive response, if any, the County gave to the City, as no such
substantive email response was produced by the City or County in response to Mr. McLean’s
Public Records Act requests, though any such email response would have been responsive to one
or more of those and required to be produced. Nonetheless, on October 6, 2023, the City signed a
contract with Pacific Crest Engineering, thereby accepting the proposal (dated April 21, 2023) to
conduct a geotechnical investigation of the Drainage Facility.

On November 5, 2023, Mrs. Robbins followed up with City staff via email: “Joe and I
wanted to check-in to ensure we’re still on track for this repair to occur in May. I know you
know that this winter is forecasted to be a wet one. We’re very concerned for both of our
properties due to the large crack in the flume that compromised the integrity of the walkway and
the front yard of 427 and would feel better knowing that there was a repair plan in place.”

On November 7, 2023, in emails between City staff and FEMA discussing potential use
of FEMA funds to perform repairs, the “damage description” of the Drainage Facility, Outfall,
and related drainage facilities in the vicinity of the Property was described as follows:

“NOBLE GULCH / RIVERVIEW PARK: Site 1 thru 1d.

Excessive surface water runoff damaged:
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Site 1: 36.974294, -121.954261: Walking trail, 50 FT long x 11.5 FT wide x 5 FT deep = 106.5
CY of unclassified fill eroded.

Site 1a: 36.974294, -121.954261: Crushed granite walking trail: 50 FT long x 11.5 FT wide x 1
FT deep =21.3 CY of decomposed granite eroded.

Site 1b : 36.974294, -121.954261: Walking trail: 20 FT long x 10 FT wide x 3 FT deep = 22 CY
of unclassified fill eroded.

Site 1c: 36.974294, -121.954261: Crushed granite walking trail: 20 FT long x 10 FT wide x 1 FT
deep = 7.4 CY of decomposed granite eroded.

Site 1d: 36.974389, -121.954480: Concrete box culvert /damaged storm outlet, 10 FT long x 6 FT
wide x 5 FT high concrete was ‘;busted’ and undercut”

A copy of this email correspondence is attached and incorporated here as Exhibit 52.

On November 9, 2023, City staff responded via email to Mrs. Robbins: “Thank you for
your email, we appreciate your patience and concern regarding the upcoming wet winter and the
impact on your properties. The City is actively engaged in the planning and permitting process
for the permanent repair of the outfall. Our current timeline anticipates that construction will
take place in the spring, coinciding with the period of lowest water levels. This approach ensures
a safe and effective repair process. We understand the importance of addressing the damage
promptly, and we are committed to ensuring that the outfall is restored to its proper condition.
We will keep you informed of any further developments or updates as we progress with the
repair work.” (Emphases added.)

On November 10, 2023, Mrs. Robbins emailed City staff: “We are also in the permit
process to remodel this property. We are currently working with Sean on this. The draft plan
would be to begin with the building closest to the creek, in the Spring. It would likely give you
access to the top of the box. When the Granite Rock guys put the temporary fix to the walkway
in place, they indicated there was a crack about ten feet into the flume. We look forward to
working with you on this!” (Emphasis added.) City staff did not respond to Mrs. Robbins’ email.
A copy of this email correspondence is attached and incorporated here as Exhibit 53.

Meanwhile, as footnoted above, “behind the scenes” and unbeknownst to Mr. McLean
and Mrs. Robbins:

J On November 30, 2023, a principal civil engineer for Pacific Crest Engineering
sent an email to Rennon Fuller (Sunstone Construction) regarding the culvert portion of the
Drainage Facility, explaining, “The culvert in question (shown in blue) runs under [the Property]
and discharges into the Soquel Creek, with the head wall shown in red. We are looking for some
direction as to what would be the most cost-effective type of wall for this environment. The
home [on the Property] is already seeing some signs of distress so the installation method needs
to be minimally invasive, which is why we are looking at helical anchors.” (Emphasis added.)
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J On December 20, 2023, Mr. Fuller (Sunstone Construction) responded to the
email inquiry from Pacific Crest Engineering. In his email, Mr. Fuller explained that he visited
the site and concluded, in concurrence with Pacific Crest Engineering’s assessment, “I think
you’d have to reach over the top and install a tieback(s) on the existing side that hasn’t failed,
faceplate it, and lock it off. For the side that has failed, it’s hard to tell without opening it up to
see if there is any viable structure left to save/repair.” (Emphasis added.)

° On January 11, 2024, the above referenced email correspondence was forwarded
to City Public Works Manager, Kailash Mozumder, asking, ‘“Please let us know what you think.”

. On January 22, 2024, V&A Engineering emailed its draft “Noble Gulch Culvert
Condition Assessment” to the City’s Public Works Director, Jessica Kahn. As explained in that
report, V&A consulting engineers was retained by the City to, among other things, “determine if
the condition of the [Noble Gulch Culvert] has degraded or changed since V&A’s initial
assessments in 2011 and 2012,” and, to assess the “box culvert section for possible damage
underneath 419 Capitola Ave. where construction had occurred at that property.” Seemingly at
odds with the damage assessment conclusions reached by Pacific Crest Engineering and
Sunstone Construction, the V&A draft report indicated that the section of the box culvert
(Drainage Facility) under the Property to Soquel Creek was “in good condition” and should be
reassessed in 10 years. As for the portion of the Noble Gulch drainage facility running under the
recently-redeveloped property at 419 Capitola Avenue, V&A concluded, “no defects were
observed” in that area. A copy of the above-referenced email correspondence is attached and
incorporated here as Exhibit 54.

Despite the City’s knowledge of its consultants’ conclusions as described above, and
despite numerous requests for updated information, City staff did not disclose any of this
important information to Mr. McLean or Mrs. Robbins.

Also, during the above referenced time period, on December 12, 2023, the County
District Board unanimously approved an amendment to the District’s contract with its consulting
civil engineer, Schaaf & Wheeler—originally approved by the District Board on June 16, 2020,
six months after entering into the “Cooperative Agreement” with the City—to revise, expand,
and complete the Zone 5 Storm Drain Master Plan Update. The staff letter report to the District
Board explained, in part:

“The contract as approved in 2020 would have provided the District and the City of
Capitola with a Capital Improvement Program (CIP) and Maintenance Plan, identifying
the needed improvements and the cost to implement the improvements. ... The original
project also included an Impact Fee Analysis task. Considering that the District already
collects fees for new impervious areas associated with land development projects in the
zone; that most of land development projects in the zone is redevelopment of existing
land uses; and that new impervious area fees cannot be collected for redeveloped portion
of sites; it was decided that conducting additional analysis is not beneficial and therefore
the Impact Fee analysis Task is proposed to be eliminated directing the funding available
for the task to the proposed Stormwater Fee task.”
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The staff letter report to the District Board also includes a “financial impact” section,
which includes, among other things, County and City cost-sharing and cost-distribution details.
A copy of the Zone 5 agenda item ZNS5-2023-7, which includes the staff letter report to the
Board and the District Board’s approval of the Schaaf & Wheeler contract amendment on
December 12, 2023, is attached and incorporated here as Exhibit 55.

On January 23, 2024, Mrs. Robbins again emailed City staff asking about the status of the
City’s planned repairs of the Drainage Facility:

“We’re following up on the latest we’ve heard from our architect on the status of our
building permit.

“It appears that the date for the [Drainage Facility] repair continues to slip and with it
progress on getting a permit to remodel the home above it at 427 Riverview. What is
frustrating to us is that there has been zero communication from the City of Capitola to
us personally. We hear updates second-hand or after reaching out.

“We also heard that there is a dispute between the County of Santa Cruz and the City of
Capitola on who is responsible for the [Drainage Facility] repair. We assumed this was
sorted out last year after we were told of two different timeframes for the [Drainage
Facility] repair, Spring of 2023 and Fall of 2023.

“The initial plans for our remodel were reviewed by Capitola last Spring. After approval
to proceed with the drawings, the plans for the remodel were submitted to Capitola on
September 8th, 2023. We were told the review would take 30 business days which
would have been October 20th. We’re just now hearing about this new delay that is now
on indefinite hold. This means we cannot schedule a contractor or anything else for the
project. I feel we’ve been more than accommodating in this year-long process.

“We heard from our architect last week that there is a ‘five-year plan’ where the
[Drainage Facility] will potentially be diverted to another location. We’ve never heard
this from the city which doesn’t make sense as it runs under our home.

“My question to you is how do we resolve these pretty massive communication issues?
We’ve followed all of the rules, reset expectations on timelines, and have been
extremely cooperative.

“We’d like to have a face-to-face meeting with you all to agree on a path forward. We
will make ourselves available at a time that works for you all. The sooner the better,
please.”

On January 24, 2024, City staff responded to Mrs. Robbins via email but provided none
of the requested information about the status of repairs of the Drainage Facility or Outfall,
despite the City’s recently-obtained knowledge of the relevant conclusions reached by several
consultants. Rather, the City’s update related only to the City’s communication with the Project
Application architect (Nick Batie), stating, in part: “At this point, we want to ensure that when
your application goes through the review process, the County will not prevent the development
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from happening through unrealistic conditions.”'* (Emphasis added.) That same day,
Mrs. Robbins responded via email: “We’re aware of the communication stream with Nick. My
issue is regarding communication around the [Drainage Facility] repair that is now impacting our
permit. We are free any time you can make yourself available. Sooner the better.” Thereafter, the
subject of the subsequent email chain correspondence turned to which conditions the City and/or
County would require in connection with the Project Application. A copy of the above-
referenced email chain correspondence between Mrs. Robbins/Mr. McLean and City staff,
between March 23, 2023, and January 24, 2024, is attached and incorporated here as Exhibit 56.

On January 30, 2024, at the District Zone 5 regular meeting, the County District Board
approved and accepted the Schaaf & Wheeler 2023 Draft Zone 5 Drainage Master Plan. '’

On February 15, 2024, in an email from Assistant County Counsel, Justin Graham, to
City staff and attorneys, Mr. Graham relayed County “drainage staff” comments, including, “the
[County’s] Zone 5 master plan consultant has already evaluated the condition of the culvert. It is
in bad condition and does not have sufficient capacity to convey the flows it receives.”'¢
(Emphasis added.) A copy of Mr. Graham’s email to City and County staff and counsel is
attached and incorporated here as Exhibit 57. Again, none of this information was timely relayed
by the City or County to Mr. McLean or Mrs. Robbins.

On February 20, 2024, City Public Works Director, Jessica Kahn, sent an email to City
Public Works staff regarding “PW Staff Meeting and Project List” and attaching a spreadsheet
entitled, “DPW Council Goals.xIsx.” In her email, Ms. Kahn stated, “Regular meeting a review
list for Council goal setting meeting. Attached is a draft list of projects.” The attached
spreadsheet identifies the “Noble Gulch Repairs” project, indicates the project is “identified in
assessment” and “in progress,” and the “level of effort this fiscal year” for that project is “low.”
A copy of that email and the relevant page of the spreadsheet is attached and incorporated here
as Exhibit 58.

On March 8, 2024, in an email to City staff, Mr. McLean’s land use consultant,
Charlie Eadie, wrote, in relevant part, “We are awaiting the results of your site visit and next
steps regarding the walkway failure and related safety concerns.” City staff did not respond.

On March 26, 2024, Mr. Eadie sent a follow-up email to City staff, who did not respond.

On April 2, 2024, a geotechnical investigation report “for the repair of the damaged
culvert and headwall located on Soquel Creek at 427 Riverview” was submitted by Pacific Crest
Engineering, Inc.” As explained in the report, “the culvert outlet and associated headwall...
sustained damage during the storm events of January 2023. ... The headwall and culvert appear

14 Despite this representation, some six months later, the City and County began demanding Mr. McLean sign the
unreasonable and unconstitutional (i.e., “unrealistic”’) Indemnity Agreement.

15 https://santacruzcountyca.igm2.com/Citizens/Detail Meeting.aspx?ID=2046, incorporated here by this reference.
16 This admission by the County is consistent with the reported statement, in 2011, by the City’s Public Works
Director: “The pipe was not able to keep up with the water flow.”
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to be severely cracked and weathered, and were damaged from surface runoff and wave
action...” Nothing in the report indicates the existing residence on the Property was a cause of
any damage to the Drainage Facility. The report indicates that “the proposed improvements are
feasible from a geotechnical engineering standpoint...” and given the “site constraints.” A copy
of the geotechnical investigation report is attached and incorporated here as Exhibit 59.

On June 10, 2024, having still received no response or additional information from City
staff, Mrs. Robbins emailed City staff: “It’s been nearly 3 months without the courtesy of a reply
from anyone. Are there any updates on the status of the [Drainage Facility and Outfall] repair? I
feel like the city of Capitola has completely blown us off at this point. We’ve all but lost faith in
the town we chose to spend the rest of our lives in. All we’ve asked for is to be kept up to date.”

On June 17, 2024, City staff responded via email to Mrs. Robbins, ultimately explaining:
“Until FEMA approves the expenditure of funds, establishing a reliable schedule would be
challenging. This work would likely be constrained by conditions set forth by regulatory
agencies, typically during the spring and/or summer when the outfall experiences the lowest
flows. The earliest possible start date for this project would be in spring 2025.” A copy of the
above referenced email chain correspondence is attached and incorporated here as Exhibit 60.

Spring 2025 has come and gone, and still no permanent repairs to the Drainage Facility or
Outfall have been performed, despite the passage of more than two years since City staff
indicated (via email on April 4, 2023) that “permanent repair work™ was expected “to commence
sometime within the next 3 months.” Instead, only temporary “repairs”—such as placing cement
bags into the holes—have been made.!”

IV. CITY REFUSES TO PROCESS AND/OR APPROVE THE PROJECT
APPLICATION UNLESS MR. MCLEAN SIGNS AN UNCONSTITUTIONALLY
EXTORTIONATE INDEMNITY AND WAIVER AGREEMENT

A. Project Application placed “on hold” by the City, four months after it was filed

The “Building Permit and Applications” page of the City’s website advises, “When
considering any kind of construction on your property it is a good idea to discuss your plans with
local building staff first. This will assist you to become aware of other permits or approvals you
might need, such as demolition permits, minor variances and electrical permits.”

On March 8, 2023, following the City’s advice, the architects of the originally-proposed
Project, Greg Faulkner and Nick Batie of Faulkner Architects, met via Zoom with City Associate
Planner, Sean Sesanto, to review the proposed Project design before preparing drawings for the
Project Application. Mr. Sesanto expressed no concerns or objections about the Project.

17 Failure to maintain the Drainage Easement Area in safe condition gives rise to Mr. McLean’s claims against the
County/District and/or City, including for damages and injunctive relief for breach and surcharge of the 1922
Easement Deed.
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On July 7, 2023, Mr. Faulker and Mr. Batie again reviewed the Project with City
planning and building staff, including Mr. Sesanto. During that meeting, City staff expressed
support for the Project, with Mr. Sesanto explaining, “Overall, this project represents the kind of
improvement in development along the creek that we want to see.” In reliance upon City staff’s
comments, the Project architects proceeded with preparing the necessary Project plans and
documents for Application submission.

On September 5, 2023, Mr. McLean'® filed the original Project Application with the City,
proposing to replace the existing residence on the Property with a new residence within the
current footprint and elevated above the FEMA base flood elevation.!” In sum, the originally
designed proposed Project would improve access to and operation of the Drainage Easement
Area and Drainage Facility.?’ A copy of the “Master Application” for the Project is attached and
incorporated here as Exhibit 61.

On September 26, 2023, City Public Works sent a memo to Mr. Sesanto containing
comments on the Project Application, none of which relate to the Drainage Facility. A copy of
the memo attached and incorporated here as Exhibit 62.

On October 18, 2023, the Project architect called and left a message for Mr. Sesanto
inquiring about the status of the Project Application. Mr. Sesanto did not respond.

On October 24, 2023, the Project architect again called and left a message for
Mr. Sesanto asking about the status of the Project Application. Again, Mr. Sesanto did not
respond. Over the course of the next two weeks, the Project architect made no less than six
phone calls and left multiple voicemails to City planning staff. City staff returned none of those
messages.

On November 1 and 6, 2023, having still received no response from City staff,
Mr. McClean went to the City offices and spoke to Mr. Sesanto. During Mr. McLean’s
discussion with Mr. Sesanto on November 6, 2023, Mr. Sesanto indicated he had a few questions
for the Project architect but didn’t see any “significant issues.”

On December 5, 2023, two months after the Permit Streamlining Act deadline to do so,
City planning staff issued a Project Application “incomplete” letter, a copy of which is attached
and incorporated here as Exhibit 63. The only comments in the “incomplete” letter potentially
relating to the Drainage Facility are item #1 (“General: Clarify on the plans if there are any
proposed structures or alterations between the existing pathway and the creek™) and item #4

18 As Trustee of The Joseph McLean Jr. Trust, established March 2, 2022.

1 The Master Application includes Mr. McLean’s signed agreement to the following: “In submitting this
Application, I agree to defend, indemnify, and hold harmless the City of Capitola, its officers, employees, and
agents, from and against any claim, including attorneys’ fees and litigation costs, arising out of or in any way related
to the City of Capitola’s processing, consideration, or approval of this Application.”

20 In 2025, due to the objections and demands of City and County staff, Mr. McLean amended the Project
Application to propose a residential remodel instead of the originally-proposed demolition and rebuild.
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(“Flume: Please submit a current title report of the property”). The letter identifies no issues with
the Project due to the existing Drainage Facility.

On January 9, 2024, more than four months after the Project Application was submitted,
City staff, in further violation of the Permit Streamlining Act, notified the Project architect that
the City’s review of the Project Application was “on hold to ensure the easement [issue] is
resolved,” as “the City needs to receive assurances from the County of Santa Cruz in terms of
allowing development over the easement.” In relaying this news to Mr. McLean, the architect
empathized, “I don’t understand why the city did not start this conversation with the county
months ago when we submitted our planning application.”?! Good point.

On January 9, 2024, in response to the City’s surprise announcement, the Project
architect sent an email to City staff, requesting a meeting to discuss the Project, and summarizing
a “few key aspects of”’ the Project as follows:

e “There is already development in the easement and on top of the culvert—the
existing garage and residence on the property.

e Our redevelopment proposal is driven by requirements set forth by FEMA and the
State of California for building in a flood plain, and to make to make both the
property and creek more resilient against extreme weather events.

e  QOur redevelopment proposal reduces the structural loading on the culvert and
makes it more accessible for current and future repairs.” (Emphasis added.)

Later, on January 10, 2024, City staff responded via email, explaining that a further
update would be forthcoming after the City and County attorneys meet to discuss the Project, as
“we are trying to figure out the best path forward for the application review since there are
multiple agencies involved.” A copy of the above cited email chain correspondence is attached
and incorporated here as Exhibit 64.

On January 11, 2024, Leila Moshref-Danesh, a lawyer in the City attorney’s office, sent
an email to Assistant County Counsel, Jason Heath, a copy of which is attached and incorporated
here as Exhibit 65. In that email, the City’s attorney states:

As you know, our office serves as City Attorney for the City of Capitola. The City is in
receipt of an application for the demolition and reconstruction of an existing residence
and garage located at 427 Riverview Ave in the City of Capitola, abutting Soquel Creek.
Importantly, the Noble Gulch culvert and drainage easement runs directly through the

2 In the Staff Report (p. 1), City staff erroneously contends, “In late 2023, staff informed the applicant team that, as
shown on the title for the project site, any new construction would potentially impact the culvert.” The City did not
raise any drainage easement issues with Mr. McLean until January 9, 2024 (more than four months after the Project
Application was filed) and did not notify Mr. McLean of the 1922 Easement Deed until June 12, 2024 (more than
nine months after the Project Application was filed), in violation of the Permit Streamlining Act. Further, City
staff’s contention—*“any new construction would potentially impact the culvert” is “shown on title for the project
site” —makes no sense. Nothing in the 1922 Easement Deed says anything of the sort.
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property, under the existing residence (see attached title report). The property owners
have indicated that their demo/rebuild has a raised design to achieve compliance with
FEMA flood plain construction requirements and improve access to the drainage
easement. The required permits include a discretionary design review and coastal
development permit.

Given the City and the County’s shared interest in pursuing a long-term solution for the
culvert and the impact any construction/reconstruction could have on the
culvert/drainage easement, we wanted to set up a meeting with you and staff as soon as
possible to discuss the application and the best way forward. Ultimately, we think the
solution might be an agreement between the City, County and property owner wherein
the City agrees to process the permit application, the County provides its consent to the
demo/reconstruction, and the property owner agrees and affirms that their structure
could be subject to removal if necessary to complete the future culvert
repair/replacement. The agreement would necessarily also include language wherein the
City and County agree that, given the disputed nature of the drainage easement, the City
does not claim or accept ownership of the drainage easement by virtue of processing of
the permit application.

Please let us know if you have initial thoughts on this approach and your availability
over the next week or so for a zoom meeting to discuss. (Emphases added.)

On February 15, 2024, Assistant County Counsel, Justin Graham, sent a response email
to the City attorney (see Exhibit 57), stating:

In anticipation of our meeting this afternoon, staff provided these comments:

“This is not a project that the County or Zone 5 would typically allow, because the entire
property and footprint of the structure is bisected by an underground culvert. If the City
is interested in entertaining this application, County drainage staff have the following
preliminary comments:

1. The Applicant should be required to evaluate the condition of the culvert
underlying the property; however, the Zone 5 master plan consultant has already
evaluated the condition of the culvert. It is in bad condition and does not have sufficient
capacity to convey the flows it receives.

2. The County and Zone 5 would not permit a project like this with a culvert in
this condition and with insufficient capacity.

3. Per the Master Plan the required culvert size is 96” by 120”. Potentially it
might make sense to reroute the culvert under the adjacent walkway rather than having it
bisect the entire footprint of the house.**

22 In the Staff Report (p. 1), City staff contend Mr. McLean rejected and “deemed not practical” the potential option
to relocate the Drainage Facility to under the public pathway adjacent to and north of the Property. That contention
is false, as the Staff Report author, City Associate Planner, Sean Sesanto, and a City attorney, Leila Moshref-
Danesh, well know. On September 26, 2024, Ms. Moshref-Danesh sent an email to Mr. McLean’s legal counsel
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4. Applicant should be required to take steps to protect culvert during
construction. Potentially the house foundation should be designed such that a culvert
failure would not result in damage to the house.?

5. The Applicants need to enter and record an agreement that runs with title that
acknowledges the existence of and hazard of building on top of the culvert and contains
restrictions on future use of the property that will protect the culvert (e.g. trees,
drilling/excavation), and agrees to defend and indemnify the County, Zone 5 and the
City. Should also include a right of access to the culvert if necessary for
maintenance/repair by a public entity and notice when they’re going to do work that
might impact the culvert.

6. Indemnity agreement should extend to construction of the project.

7. Applicant should be required to perform or contribute toward maintenance on
the culvert.”

On February 23, 2024, City staff met with Mr. McLean, Mrs. Robbins, and their land use
consultant, Charlie Eadie, to further discuss the Project. During that meeting, City staff planner,
Sean Sesanto, referenced an easement “clearly defined” in the Property deed that took “top
priority over any structure over the easement.” In her response email on February 27, 2024, Mrs.
Robbins asked Mr. Sesanto to provide support for his easement claims, as the Property deed to
Mr. McLean identified no such easement. Mr. Sesanto did not respond.

On March 8, 2024, Charlie Eadie sent an email to City staff: “Just checking on the status
of the follow-up from our meeting on February 23. We are awaiting the results of your site visit
and next steps regarding the walkway failure and related safety concerns. Also, we would
appreciate a response regarding the title information provided by Terri Thacher [Robbins]
confirming that per the easement the property owners are to be indemnified as to any damages
due to work on the flume, which as written, is the opposite of what the City had been assuming.”
Once again, City staff did not respond.

stating, in relevant part: “I will share your desire to discuss the feasibility of relocating the flume with staff and will
follow up with next steps.” Two weeks later, in an email from Mr. Sesanto to Mr. McLean and Mrs. Robbins, dated
October 9, 2024, Mr. Sesanto wrote: “I am writing to inform you that your initial deposit of $5,000 for attorney fees
(BWS) now had a balance of $312.50 at the end of September. It is my understanding that you would like [the City
attorneys] to continue discussions with the county regarding the possibility of moving the culvert. Please let us know
if you would like us to proceed and have a meeting setup with the County. If so, please bring an additional deposit
of $3,000 to cover costs for continued negotiations. We will continue to monitor the deposit on a monthly basis.”
(Emphasis added.) Ultimately, discussions regarding the potential relocation of the Drainage Facility were dropped
not because the relocation was “deemed not practicable” by Mr. McLean, but because the County and City wanted
Mr. McLean to pay to relocate the County’s Drainage Facility.

23 The Project plans and proposed condition of approval 32 comply with this requested requirement.
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B. The City and County demand that Mr. McLean sign an unconstitutionally
extortionate Indemnity Agreement

1. Mr. McLean’s proposed Indemnity Agreement (Indemnity Draft 1)

Having received no responses from City staff to numerous emails, Mr. McLean retained
attorney Anna DiBenedetto to assist with the Project Application process. On April 25, 2024, via
email, Ms. DiBenedetto submitted a two-page draft Indemnity Agreement (“Indemnity Draft 1)
to City and County staff. Indemnity Draft 1 provides that Mr. McLean agrees to indemnify the
City and County from and against damage “caused to the flume” (i.e., the Drainage Facility) by
the Project. (Emphases added.) A copy of Ms. DiBenedetto’s email and Indemnity Draft 1 is
attached and incorporated here as Exhibit 66. **

2. The City’s and County’s expanded Indemnity Agreement (Indemnity Draft 2)

On May 17, 2024, via email, the City’s counsel sent the County’s counsel the City’s
proposed redline revisions to Indemnity Draft 1 (“City Redline 1”’), which, among other things,
adds references to the 1922 Easement Deed and Drainage Easement, and cites several facts,
including, “ownership of the Drainage Facility is currently in dispute... between the City,
County...,” and “no permanent repairs have been made” to the Drainage Facility. City Redline 1
also significantly expands Mr. McLean’s “indemnity” obligations to include damages “caused to
the McLean Property... as _a result of the ongoing operation, maintenance, repair, and
replacement of the Drainage Facility in perpetuity.” (Emphases added.) Finally, City Redline 1
provides, “any construction or work conducted on or above the Easement may be subject to
removal at the sole discretion of the City, County, or District, and Property Owner shall not be
entitled to any compensation as a result.” (Emphasis added.) A copy of City Redline 1, along
with the transmittal email, is attached and incorporated here as Exhibit 67.

Later, on May 17, 2024, via email, the County’s counsel sent the City’s counsel the
County’s proposed further redline revisions to Indemnity Draft 1 (“County Redline 1”°). Among
other things, County Redline 1:

e Expands upon the nature of the Easement Facility “dispute” between the City and
County, explaining, the dispute relates to “which of them owns and is responsible
for the maintenance of the [Drainage] Facility.”

e Adds, “the [Drainage] Facility is not actively maintained by any Party.”

24 Indemnity Draft 1 is consistent with the indemnity agreement contained in the Master Application for the Project,
signed by Mr. McLean more than two years ago: “In submitting this Application, I agree to defend, indemnify, and
hold harmless the City of Capitola, its officers, employees, and agents, from and against any claim, including
attorneys’ fees and litigation costs, arising out of or in any way related to the City of Capitola’s processing,
consideration, or approval of this Application.”
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e Adds, “one or several of the Public Entities [i.e., City, County, Zone 5] have the
right to access the [Drainage] Facility pursuant to the terms of the Drainage
Easement” to perform “Maintenance Activities.”

e Expands the proposed terms of Mr. McLean’s indemnity (i.e., waiver), stating,
“McLean shall not be entitled to any compensation from any of the Public Entities
for any such Maintenance Activities regardless of the impacts such Maintenance
Activities might have on the Property.”

Ironically, County Redline 1 cites to “basic principles of fairness” in an attempt to justify
the City’s and County’s legally unsupported and unconstitutional indemnity and waiver
demands. A copy of County Redline 1, along with the transmittal email, is attached and
incorporated here as Exhibit 68.

Nearly one month later, on June 12, 2024—nearly 15 months after Mr. McLean and
Mrs. Robbins first informed the City of their Drainage Facility/Outfall concerns and of their
proposed Project—the City emailed Mr. McLean’s then-counsel the City- and County-revised
Indemnity Agreement (“Indemnity Draft 2”), which, for the very first time, identified the 1922
Easement Deed as a basis for the City’s and County’s Project-based objections and demands. In
that email, the City’s attorney explained: “Given the novel nature of the project and the
complexities associated with the culvert, we had to expand fairly significantly upon your original
draft, but the outcome is an agreement that will ultimately allow the City to process [the Project
Application].” (Emphases added.) > A copy of Indemnity Draft 2 and the two transmittal emails
is attached and incorporated here as Exhibit 69.

On June 21, 2024, in an email to City staff, Mrs. Robbins asked: “We received the city’s
proposed indemnification for the remodel/demo project we’ve been trying to get through the
permitting process. We are left to assume that the design, where we raise the living space above
the easement on pylons, is at the root of why you want us to be caretaker of the ‘facility’. Can
you please confirm this?”

On June 24, 2024, via email, City staff responded, in relevant part: “I will reach out to
legal (City and County) and get back to you.”

On June 27, 2024, via email, City staff responded, demanding, as a condition of the
City’s further processing of the Project Application, that Mr. McLean pay $9,906.50 to the City
to cover the City’s attorney’s fees, including those incurred to review the Project and draft
Indemnity Draft 2.

25 From Mr. McLean’s perspective, the only “complexities associated with the culvert” are those arising from the
County’s and/or City’s ongoing failures to properly maintain it and from the City’s and County’s inability (due to
lack of any legal basis) to successfully bully Mr. McLean into assuming what is squarely a public obligation. Indeed,
the contention, “we had to expand fairly significantly” the Indemnity Agreement is self-serving and contrary to the
relevant history, evidence, and law.
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In response, on July 10, 2024, Mr. McLean and Mrs. Robbins sent an email to City staff,
explaining, in part:

“We do not feel that we are legally obligated to sign the City’s proposed indemnity
agreement [i.e., Indemnity Draft 2] prepared after our attorney sent to the City a very
reasonable agreement [i.e., Indemnity Draft 1] that indemnified the City for any harm
caused to the City’s flume as a result of our proposed project. Nor are we obligated to
reimburse the City for thousands of dollars in attorney’s fees supposedly incurred by the
City for its attorneys to prepare a completely new indemnity agreement that places
100% responsibility for the City’s flume and drainage system that underlies our property
on us, in perpetuity, (even after we no longer own the property) as well as future owners
of our property.”

Once again, City staff did not respond.?¢

On July 18, 2024, having received no response to her June 1% email, Mrs. Robbins sent
another email to City staff, summarizing the Permit Application history and explaining, in part,
“If we don’t hear from you by 5pm tomorrow, we’ll consider the application denied and start the
appeal process with the planning commission. ... To date, we have spent nearly $200K on an
architect to design a home that takes the [Drainage Facility] well into consideration, soil reports,
structural engineers, etc. to include in the application based on the communications [from the
City] to go ahead and move forward. We love Capitola and we’re so disappointed.” A copy of
the above referenced email chain correspondence, between June 21 and July 18, 2024, is
attached and incorporated here as Exhibit 70.

3. The City confirms its refusal to process or approve the Project Application unless
Mr. McLean signs the City/County-demanded Indemnity Agreement

On July 31, 2024, in a letter to Mr. McLean, the City’s legal counsel explained,
construction of the Project (as proposed in the Application), “requires permission from the City,
County and Zone 5” because, “given the [Drainage] Easement and [Drainage] Facility’s location
(transversing the Property), the City would not typically approve any construction on the
Property.”>’ The City’s legal counsel further explained, the Application is “incomplete,”
including due to “the lack of an executed Indemnification Agreement” signed by Mr. McLean to
indemnify the City, County and Zone 5 not only for (as is standard), “damage to the Facility,
Property, or surrounding properties caused by your Project,” but also (unconstitutionally) for,
“damage fo your Property caused by the [Drainage] Facility.” (Emphases added.) A copy of the
above referenced letter is attached and incorporated here as Exhibit 71.

26 Correctly, the City later withdrew its request for payment of $9,906.50 for attorneys’ fees. To date, Mr. McLean
has paid $5,000 to the City for City attorneys’ fees, as demanded by City staff via email on August 8, 2024.
27 By this email, it appears City staff adopted and parroted the County’s position stated five months earlier in an
email from the County Counsel’s office to City staff and attorneys on February 15, 2024. (See Exhibit 57.)
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On August 1, 2024, in a letter to Mr. McLean, City staff confirmed the Application (filed
nearly 11 months prior) was “incomplete” and would not be further processed unless and until
Mr. McLean complied with the City’s additional demands. As relevant here, the City explained
and demanded: “Flume/Culvert. The property is subject to an existing easement with an active
public agency-owned drainage facility (Grant Deed recorded in Volume 315 [sic, 314], page 192
[sic, 191] of the Santa Cruz County records.). To the satisfaction of City and County of Santa
Cruz, the applicant must indemnify and hold harmless the City, County of Santa Cruz, and Santa
Cruz County Flood Control and Water Conservation District — Zone 5 with respect to the
operation and maintenance of the easement and drainage facility and possible impacts fo the
project.” (Emphases added.) A copy of the above-referenced letter is attached and incorporated
here as Exhibit 72.

4. Mr. McLean again reasonably revises the proposed Indemnity Agreement, again
deleting its unreasonable and unconstitutional terms (Indemnity Draft 3)

On August 8, 2024, via email, Mr. McLean’s former counsel sent an email to City’s and
County’s respective legal counsel, attaching a further revised draft of the proposed Indemnity
Agreement (“Indemnity Draft 3”). Indemnity Draft 3 deletes the City’s and County’s proposed
terms that conflict with California easement law and the California and United States
constitutions, including terms that would make Mr. McLean responsible for the public Drainage
Facility and waive Mr. McLean’s rights to claims against the City or County for “any damage
caused to the Property by the present or future condition of the [Drainage] Facility.” A copy of
Indemnity Draft 3, and the transmittal emails, is attached and incorporated here as Exhibit 73.

5. The City and County renew their demand that Mr. McLean sign a
disproportionate and extortionate Indemnity Agreement (Indemnity Draft 4)

On August 21, 2024, via email, the City’s counsel sent the County’s counsel the City’s
proposed redline revisions to Indemnity Draft 3 (“City Redline 2”), rejecting Mr. McLean’s
reasonable revisions and deletions, and adding that the agreement “is required by the City in
order to continue processing the [Project] Application.” A copy of City Redline 2, and the
transmittal email, is attached and incorporated here as Exhibit 74.

On August 23, 2024, via email, the County’s counsel sent the City’s counsel the County’s
proposed further redline revisions and margin comments to Indemnity Draft 3 (“County Redline
2”). A copy of County Redline 2, and the transmittal email, is attached and incorporated here as
Exhibit 75. Among other things, County Redline 2:

e Rejects the City’s revised description of the Drainage Facility and contends, in a
margin comment, the existing underground Drainage Facility is not within the Drainage
Easement Area described in the 1922 Easement Deed: “We disagree with this modification. As
you recall, a key issue for the County/Zone 5 is that the easement creates a right to convey water
in an open channel (like a flume or ditch). An underground culvert is not within the scope of
those [1922 Easement Deed] rights.” (Emphasis added.) This, despite that the County’s stated
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basis for demanding Mr. McLean sign the County-proposed Indemnity Agreement is pursuant to
the County’s asserted rights under the 1922 Easement Deed.

e Adds, “the [Drainage] Facility is not maintained by any Party due to the
ambiguity in its ownership.” Again, this, despite the County’s expressly-claimed rights under the
1922 Easement Deed and voluntarily-assumed obligations pursuant to the Zone 5 resolutions.

e Confirms agreement with the City’s insistence that Mr. McLean waive any claims
against the City or County for “any damage caused to the Property by the present or future
condition of the [Drainage] Facility.”

e Re-adds section 7.2: “In making the promises in this Agreement, Owner
specifically acknowledges and agrees that but for the presence of the Culvert resulting in a
covered rather than an open water channel on the Property, and given the Culvert’s position on
the Property, the existing single-family residence on the Property could not have been
constructed.” In other words, but for the relocation underground of the Drainage Easement Area
more than 90 years ago, the long-existing residence on the Property could not have been
constructed. True, as with several other properties similarly situated atop Noble Gulch drainage
facilities (e.g., 419 Capitola Avenue, 421 Capitola Avenue, 402 Blue Gum Avenue, and 404
Blue Gum Avenue) developed and redeveloped without “a squeak of objection or comment from
the County regarding the building of permanent structures over the easement.”

e Re-adds section 7.4: “In making the promises in this Agreement, Owner
acknowledges and agrees that the presence of a single-family residence on the Property
substantially increases the difficulty of the Public Entities accessing the Facility and the cost of
performing Maintenance Activities, including potential future upgrade and replacement of the
Culvert.” This proposed term contradicts the conclusions in Pacific Crest Engineering’s
geotechnical investigation report (April 2024), “the proposed improvements are feasible from a
geotechnical standpoint” despite the “site constraints.” (See Exhibit 59.) This proposed term also
ignores that, as explained to City staff by Mr. McLean and Mrs. Robbins, the Project Application
would have demolished the existing residence, thereby providing improved access to repair or
replace the Drainage Facility prior to construction of the new home proposed by the Project
Application, which new house would have been elevated off the ground, resulting in greatly
improved access to the Drainage Facility and Drainage Easement Area.

On September 3, 2024, via email the City’s counsel sent the County’s counsel the City’s
further revisions to Indemnity Draft 3 (“City Redline 3”). A copy of City Redline 3, and the
transmittal email, is attached and incorporated here as Exhibit 76. Among other things, City
Redline 3:

e Accepts the County’s rejection of the City’s revised proposed description of the
Drainage Facility, the basis for the County’s rejection, as explained in a margin comment, being
the existing underground Drainage Facility is not within the Drainage Easement Area originally
described in the 1922 Easement Deed. (See Exhibit 75.)
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e Complies with the County’s requested characterization of the Drainage Facility
and Drainage Easement Area by, as explained by the City’s counsel in a margin comment,
“Remov[ing] reference to underground facility,” in attempt to ignore that the Drainage Facility is
not within the Drainage Easement Area described in the 1922 Easement Deed.

e Confirms “the [Drainage] Facility is not maintained by any Party.”

e Confirms, “as both a completeness item for processing the Application, and
condition to approval of the Application, the City is requiring McLean to obtain permission from
the Public Entities to erect a structure on top of the Drainage Easement,” and that “the Public
Entities are requiring McLean and future Owners of the Property to agree to indemnify, defend
and hold harmless the Public Agencies from... (2) any damage caused to the Property by the
present or future condition of the Facility, or due to the Property being located over the
underground [Drainage] Facility.” (Emphasis added.)

Later, on September 3, 2024, nearly one month after the City and County received
Mr. McLean’s Indemnity Draft 3, the City’s legal counsel emailed Mr. McLean’s then-counsel
another revised proposed draft of the demanded Indemnity Agreement (“Indemnity Draft 4”)
containing redline revisions and margin comments from the City’s and County’s respective legal
counsel. A copy of the Indemnity Draft 4 is attached and incorporated here as Exhibit 77.

Indemnity Draft 4 includes the following relevant recitals, each of which constitute
intended admissions by the City and County that, among other things, (1) the City and County
dispute which entity/entities is/are responsible for the “Facility”/”Drainage Easement”; (2) the
Drainage Facility is “not maintained” by the City or County; (3) “no permanent repairs have
been made” to the Drainage Facility by the City or County; and (4) under the ruse of “basic
principles of fairness,” the City will agree to process, but not necessarily approve, Mr. McLean’s
Application, but only if Mr. McLean (on his behalf, and on behalf of successor owners of the
Property) first assumes the City’s and/or County’s responsibility for the unmaintained public
Drainage Facility:

WHEREAS, the Flume is believed to be located within the bounds of an easement created
by a Grant Deed dated May 10, 1922 and recorded in the Official Records of Santa Cruz
County on July 11, 1922 in Volume 314 at Page 193 of the Deeds of Santa Cruz County
Records (“Grant Deed”), granting to the County of Santa Cruz (“County”) a permanent
eight foot wide easement and right of way to “construct, maintain, operate, repair and
renew a drainage ditch, canal or flume, for the purpose of conveying storm and drainage
water (from the most easterly boundary of the property hereinafter described to the Soquel
Creek),” and including all necessary and convenient means of ingress and egress thereto
(“Drainage Easement™). A copy of the Grant Deed is attached hereto as Exhibit C;

WHEREAS, for purposes of this Indemnity Agreement, “Flume” refers to the portion of
the [now non-existent overground] flume traversing the McLean Property and “Drainage
Easement” refers to the portion of said drainage easement traversing [under]| the Property;
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WHEREAS, at an indeterminate point in time the Flume was converted into a culvert
(“Culvert”), which Culvert underlies the Property within the bounds of the Drainage
Easement;

WHEREAS, the Culvert, Flume, and Drainage Easement are sometimes collectively
referred to herein as the “Facility” and any reference to “Facility” refers to that portion of
the Facility traversing the McLean Property;

WHEREAS, City, County, and the Santa Cruz County Flood Control and Water
Conservation District- Zone 5 (“Zone 57) are sometimes collectively referred to herein as
“Public Entities”;

WHEREAS, City, County, Zone 5 and McLean are sometimes collectively referred to
herein as the “Parties” and individually as “Party”;

WHEREAS, one or more of the Public Entities may have an interest in any part or all of
the Facility, and there is a dispute between them as to what the nature of their respective
interests may be, but it is the Parties’ intent to leave the determination of those interests
unresolved by the execution of this Agreement;

WHEREAS, the Facility is not maintained by any Party;

WHEREAS, the Public Entities have previously made temporary emergency repairs... but
no permanent repairs have been made;”

WHEREAS, on or about August 31, 2023, McLean submitted Application No. 23-0400
(“Application”) for a coastal development permit and design review (the “Required
Approvals”) to demolish the existing two story single family residence at the Property and
construct a new residence within the same footprint, with the first-floor of the new
residence to be elevated above the Federal Emergency Management Agency (“FEMA”)
base flood elevation;

WHEREAS, on  , [sic] 2024, McLean submitted a modified project application
consisting of an interior and exterior remodel, including the existing detached garage and
construction of a new second floor living space, reinforcement of existing foundation with
potential new footings, and a new second story enclosed bridge to connect the primary
residence to the proposed living space above the garage, resulting in an approximate 2,625
sf, 3 bedroom, 2 and % bath two story single family residence (the “Project”);

WHEREAS, as both a completeness item for processing the Application, and condition to
approval of the Application, the City is requiring McLean to obtain permission from the
Public Entities to erect a structure on top of the Drainage Easement (the “Clearances”);

WHEREAS, in order to provide the Clearances, the Public Entities are requiring McLean
and future Owners of the Property to agree to indemnify, defend and hold harmless the
Public Agencies from (1) any damage caused to the Facility by the Project, and (2) any
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damage caused to the Property by the present or future condition of the Facility, or due to
the Property being located over the underground Facility;

WHEREAS, all Parties acknowledge that the residential construction in the Application
would not normally be considered as presented given the presence of the Facility lying
below and transversing the Property, but given that McLean purchased an existing single-
family home on the Property overlying the Facility, has been living on the Property for a
number of years, and the Project proposes merely to demolish and reconstruct within the
same footprint the existing single-family home located on the Property, basic principles of
fairness allow the City to consider the Application in exchange for the promises McLean
has made in this Agreement;

WHEREAS, it is the intent of the Parties that this Agreement will allow the City to process
the Application for the benefit of McLean, but that execution of this Agreement will not
guarantee the approval of the Project or the Application or otherwise bind the City in any
way to any future approval of the Application]; and

WHEREAS, the Parties agree that execution of this Agreement does not resolve the
ownership of the Facility, or prejudice any rights or affirmative defenses that the Public
Entities may have relating to determination of the ownership of the Facility or the Public
Entities’ respective rights and responsibilities in the Property or Facility. (Emphases
added.)

6. Mr. McLean refuses to sign the City/County-demanded Indemnity Agreement

On October 25, 2024, Mr. McLean notified the City, via email, that he would not sign the
City/County-demanded Indemnity Agreement (i.e., Indemnity Draft 4). A copy of Mr. McLean’s
email is attached and incorporated here as Exhibit 78. In his email, Mr. McLean explained:

“After spending considerable time and money on back-and-forth negotiations regarding
the Indemnity Agreement, we have decided that we are not comfortable (nor legally
obligated) to give the City any more indemnity than what it already has pursuant to the
language in the Application... We cannot sign something that releases the City and
County from its liability for a public culvert that has clearly not been repaired or
maintained for some time. We also never understood why we would have to indemnity
the County for a public easement for which it claims no responsibility and has nothing to
do with approval of our project being built within the City of Capitola. We understand
that refusing to sign the agreement means the City will not further process our
application, therefore deeming it incomplete again. We take that to mean our application
is denied. Assuming that to be the case, please let us know immediately so that we can
start the administrative appeal process.”

On October 30, 2024, having received no response, Mr. McLean’s wife, Terri Robbins,
again emailed City staff: “Can you provide an update when we can expect the denial letter?”

58




Item 2 A.

City of Capitola Planning Commission
September 30, 2025
Page 54

On November 4, 2024, more than 14 months after the Project Application was filed, the
City’s planning director emailed Mr. McLean to announce a change of course, explaining: “We
have reviewed the information provided and have determined that your application for a Design
Review and Conditional Use Permit is complete. Please be advised that staff will be
recommending that your project be subject to conditions of approval requiring you to obtain
consent from the easement holder(s) to construct your project, and that you enter into an
indemnification agreement with the City, both prior to obtaining a building permit to construct
within the easement.” A copy of the above referenced email correspondence is attached and
incorporated here as Exhibit 79.

On November 7, 2024, City planner, Sean Sesanto, sent a follow-up email to
Mr. McLean, asking whether he intended on revising the Project (stating, “you had previously
indicated that you may be revising the plans and/or changing architects”) and offered a design
review meeting. On November 12, 2024, in his email response to Mr. Sesanto, Mr. McLean
explained, in part, “Unfortunately, we are not prepared to get in front of the city on either of
those dates. We did not feel comfortable investing any more money into an updated design given
the friction we’ve experienced thus far. In June we asked if an updated design, that would be
more of a remodel, would be considered. We never got a response.” That same day, Mr. Sesanto
responded via email, in relevant part, “In my call last week with Dan Gomez, he indicated FUSE
would like to draft plans and resubmit under the existing application, as Katie said. If the
resubmittal revises the scope of work as well, that is fine. A less intensive scope of work would
be preferred by staff but to [sic] still expect conditions of approval referenced in Katie’s 11/4 e-
mail.” A copy of this email correspondence is attached and incorporated here as Exhibit 80.

Thereafter, more discussions occurred between Mr. McLean (directly and via counsel)
and City and County staff regarding the demanded Indemnity Agreement and City’s insistence
that Mr. McLean pay additional fees to the City for the City attorney’s time in drafting the
agreement. Following up on those discussions, on December 12, 2024, Mr. McLean’s then-
counsel (Anna DiBenedetto) emailed City staff, as detailed above in the Executive Summary,
explaining that “County consent is not required” for the City to process and approve the Project
Application, and that “The City and Applicant already have an indemnification agreement in
place protecting the City.” (See Exhibits 2 and 61.)

A week later, on December 19, 2024, the City’s counsel’s response email to
Ms. DiBenedetto cited “public health” and “safety” (i.e., the “good reason’) and confirmed the
City is “requiring at minimum that [Mr. McLean] agree to indemnify/hold the City harmless and
waive the ability to sue for damages to the project,” and, “we will continue to recommend the
City require the conditions of approval requiring County permission and indemnification/waiver
of damages for the City,” consistent with the “real reason” unrelated to “health and safety.”?® A
copy of the City attorney’s email is attached and incorporated here as Exhibit 81.

28 See J.P. Morgan “good reason/real reason” quote in Executive Summary above. See also City staff’s attempted
justification in the Staff Report (p. 1), “The purpose of the [Indemnity Agreement] was to streamline the approval
process for the applicant.” (Emphasis added.)
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7. Despite revising the scope of the Project (from demolition/rebuild to a remodel),
the City and County continue to demand the Indemnity Agreement

On January 22, 2025, Mr. McLean, Mrs. Robbins, and their new architect, Dan Gomez
(Fuse Architects), met with the City Manager and Community Development Director to discuss
potentially reducing the scope of the Project from a demolition/rebuild to a residential remodel.
City Planning Commissioner and Fuse Architects’ Senior Project Designer, Courtney

Christiansen, also attended the meeting and took notes. A copy of Ms. Christiansen’s “meeting
minutes,” dated January 23, 2024 [sic, 2025], is attached and incorporated here as Exhibit 82.

During that meeting, Mr. Goldstein noted the existence of a document from the 1980s
that “has been on my desk for quite some time” and references exceptions and limitations to
development on properties that sit atop the Noble Gulch drainage facilities. Mr. Goldstein also
noted the ongoing dispute between City and County as to which of them is responsible for the
Drainage Facility. Mrs. Robbins expressed concern about someone getting hurt, and getting sued,
due to the hazardous conditions created by the City/County failures to maintain the Drainage
Easement Area. Astonishingly, Mr. Goldstein responded, “getting sued is likely the only way the
City and County will resolve who owns the easement.” Following Mr. Goldstein’s premonition
(which, unfortunately, may soon come to pass), Ms. Christiansen left the meeting.

On February 7, 2025, Mrs. Robbins emailed Mr. Goldstein and Ms. Herlihy: “We’re
following up on our meeting from a couple of weeks ago. Jamie, can you share the document
you referenced from the 1980’s that references the exceptions and limitations on development
associated with our property?” A copy of that email is attached and incorporated here as Exhibit
83. City staff did not respond to Mrs. Robbins’ request. Mr. McLean reasonably believes Mr.
Goldstein was referring to the documents from 1984 discussed above (including, particularly,
Mr. Porath’s letter, dated August 6, 1984) (see Exhibits 19-26, and 28), and that City and County
staff ignore or misinterpret those documents, as nothing in the 1984 correspondence or decisions
supports the waivers and scope of indemnity the City and County demand of Mr. McLean.

Nonetheless, the City continues to demand Mr. McLean sign an unreasonable and
unconstitutional indemnity and waiver agreement, including, as explained in City Planning
Director Katie Herlihy’s email to Mr. McLean and Mr. Robbins on March 10, 2025: “The
changes [to the demanded Indemnity Agreement] would stipulate that the City/County are not
liable for the additional value of improvements as we had discussed during the meeting at Fuse
[on January 22, 2025].” Worse, as explained in Ms. Herlihy’s email, “In order to proceed we will
need an additions [sic] $3,000 deposit to cover the cost of attorney/staff time.” A copy of Ms.
Herlihy’s email is attached and incorporated here as Exhibit 84.

On September 23, 2025, as noted in the Staff Report (p. 2, Attachment 4), “Staff met with
the property owner and their attorneys to discuss proposed conditions of approval related to the
culvert.” City staff failed to disclose that, during the meeting, the City’s staff and attorney were
repeatedly asked to provide legal authority establishing the City’s power to impose conditions 33
and 35, and that their explanations were nonresponsive, inadequate, and unpersuasive.
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V. LEGAL ANALYSIS

A. The City’s and County’s conduct is coercive and extortive, in violation of
California law and the California and U.S. constitutions

As consistently evidenced in documents obtained through Public Records Act requests
(see Exhibit 6), the City’s and County’s conduct with respect to the Project and Application—
including effectively holding the Project and Application hostage unless and until Mr. McLean
inadvisedly agrees, by signing an adhesive/one-sided Indemnity Agreement, to assume full
responsibility for the admittedly unmaintained Drainage Easement Area (including the Drainage
Facility) and pay the City’s attorneys’ fees for the “privilege”—is nothing short of an
unconscionable and coercive attempt to disproportionately shift what are undisputedly public
burdens onto a private property owner/citizen. Extortion is another legally apt description, as is
prejudicial abuse of discretion, and breach of the Drainage Easement.

More specifically, the City and County’s demands are, among other things, wholly at
odds with California easement law, and repugnant to the California Constitution (Art. I, Sec. 19)
and the Fifth and Fourteenth Amendments of the U.S. Constitution, including under the well-
established “unconstitutional demands doctrine,” and constitutional principles of “essential
nexus” and “rough proportionality,” applicable to land use permits. In addition, the City’s and
County’s conduct and demands in connection with the Project Application (in light of previously
approved development of the Property and other properties in Capitola lying atop the County’s
drainage facilities) are arbitrary and capricious, in violation of constitutional principles of equal
protection and due process. (See, e.g., G & D Holland Constr. Co. v. City of Marysville (1970)
12 Cal.App.3d 989, 944.) It appears the City and County are unaware of, misunderstand, or
disregard these legal protections afforded Mr. McLean. None bode well, to say the least.

B. The City’s and County’s claimed easement rights and demanded Indemnity
Agreement are contrary to California easement law

1. California easement law: a primer

As repeatedly explained to the City and County during this Project Application process,
the rights of an easement owner are restrictive and the rights of the owner of the real property
burdened by the easement (i.e., the servient tenement) are residual. Thus, the easement owner
possesses only those rights established by its creation (e.g., the easement deed); all other
property rights and uses remain with the property owner. Said another way, the rights and duties
of the easement owner and the servient tenement owner are correlative. (See, e.g., Miller & Starr,
Cal. Real Estate, 4™ ed. (June 2024), Vol. 6, Ch. 16, Easements, § 15:63; Civil Code § 806: “The
extent of a servitude is determined by... the nature of the enjoyment by which it was acquired.”)

The rules applicable to the use of easements also apply to owners of subsurface
easements for pipelines and similar uses, meaning such uses must not be inconsistent with the
enjoyment of the surface use by the servient tenement owner. (Id. § 15:61.) As such, when
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exercising easement rights, the easement owner must give due regard to the rights of the servient
tenement owner, must use the easement in the manner that imposes the least burden on the
servient tenement owner, and cannot do anything that causes unreasonable injury to the servient
tenement or interferes with the servient tenement owner’s use of the property. (Id. § 15:66.)

Relatedly, an easement owner has not only the right to maintain and repair the easement
area, but the legal duty to keep it in a safe condition to prevent injury to the servient tenement,
the servient tenement owner, and third persons. Conversely, absent an agreement to the contrary
(and none exists here), the servient tenement owner has no legal obligation to maintain or repair
the easement area. (/d. § 15:67.) The easement owner’s duty to maintain the easement area also
extends to a city or other public agency that has accepted the easement. (/d.)

Finally, importantly, an instrument creating an easement, such as the 1922 Easement
Deed, is subject to the same rules of interpretation applicable to written contracts, beginning by
looking to the plain meaning of the words in the deed. (Civil Code §§ 1066, 1067.)

2. The County, as title owner of the Drainage Easement, has limited rights to use the
Property, and is legally responsible for maintaining the Drainage Easement Area
in safe condition to avoid injury to persons and the Property

On May 17, 1922, the County, formally and in writing, accepted the 1922 Easement
Deed, establishing the County is the Drainage Easement owner.?” City staff acknowledge these
facts. (Staff Report, pgs. 1, 5.) The County’s Drainage Easement rights are limited to conveying
storm and drainage water from the Noble Gulch through the Property into Soquel Creek. All
other rights, including the right to develop, use, and enjoy the Property, remain with Mr.
McLean, as the 1922 Easement Deed contains no terms to the contrary.

In addition, as the Drainage Easement owner, the County is legally obligated to maintain
the Drainage Easement Area and Drainage Facility in a safe condition to avoid injury to the
Property, its occupants, and third persons. Nothing in the 1922 Easement Deed provides
otherwise. However, the County has admittedly failed to do so, in breach of the County’s legal
obligations as the Drainage Easement owner. That breach is actionable by Mr. McLean.*°

3. The Drainage Easement Area was relocated underground by agreement; if not,
then the Drainage Facility is a physical “taking” without “just compensation”

In California, parties to an easement (i.e., the dominant and servient tenement owners)
may agree, expressly or implicitly, to change the easement location. If the location is changed
without an express agreement and without objection, an agreement can be implied by
acquiescence. (Red Mountain, LLC v. Fallbrook Public Utility Dist. (2006) 143 Cal.App.4" 333,

2 Motivations aside, the legal bases of the City’s and County’s ongoing dispute as to which public entity owns the
Drainage Easement and/or Drainage Facility is unknown to Mr. McLean, as neither the City nor County produced
any documents indicating the County is not the Drainage Easement owner pursuant to the 1922 Easement Deed.

30 Such breach also constitutes a dangerous condition of property, giving rise to inverse condemnation claims.
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352; McCarty v. Walton (1963) 212 Cal.App.2d 39, 46; Johnstone v. Bettencourt (1961) 195
Cal.App.2d 538, 542.) Between 1922 and 1934 (approximately), the existing underground
Drainage Facility was constructed, followed by construction of the original residence on the
Property. City staff confirms this in the Staff Report (p. 5): “Following the original subdivision,
the Noble Gulch facility was covered and now comprises an underground pipe and culvert that
crosses several private lots between Soquel Creek and Capitola Avenue.” Those facts alone
evidence an agreement or acquiescence to relocate underground the over-ground easement for a
“ditch, canal or flume” described in the 1922 Easement Deed.

Nonetheless, the County contends the Drainage Facility does not exist and is not operated
pursuant to the 1922 Easement Deed. For example, in County Redline 2 of Indemnity Draft 3
(see Exhibit 75), the County explained, in a margin comment, “the [1922 Easement Deed]
creates a right to convey water in an open channel (like a flume or ditch). An underground
culvert is not within the scope of those [1922 Easement Deed] rights.” The County’s
contention—the Drainage Facility is not within the agreed-upon Drainage Easement Area—is
highly problematic for the County and City in at least two additional respects.

First, the County’s contention is wholly inconsistent and incompatible with the County’s
position (which position the City has thus far accepted) that the County has rights under the 1922
Easement Deed to compel Mr. McLean to sign the County-demanded Indemnity Agreement.
Moreover, if, as the County contends, the Drainage Facility is not within the agreed-upon
Drainage Easement Area, then the County has no right under the 1922 Easement Deed to make
any Drainage Easement-related demands of Mr. McLean.?!

Second, if the County’s contention is correct, then the Drainage Facility is not existing or
operated pursuant to the 1922 Easement Deed as amended by subsequent agreement, and
therefore, absent evidence of another recorded easement in favor of the County/District or City—
and no such evidence has been produced by the City or County—the Drainage Facility
constitutes a physical occupation (i.e., a physical or per se “taking”) of Mr. McLean’s Property
for public use without “just compensation” in violation of the Fifth Amendment of the United
States Constitution. (See, e.g., Loretto v. Teleprompter Manhattan CATV Corp. (1982) 458 U.S.
419; Lingle v. Chevron U.S.A., Inc. (2005) 544 U.S. 528, 548 [“where government requires an
owner to suffer a permanent physical invasion of her property—however minor—it must provide
just compensation.”].) If so, then Mr. McLean has an inverse condemnation claim against the
County and/or City, and neither the City nor the County (by its own admission) has any
easement rights upon which to impose any drainage easement-related conditions on the Project.

31 The County’s contention also supports the County’s abandonment of its rights under the 1922 Easement Deed.
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4. The City- and County-demanded Indemnity Agreement constitutes an unlawful
attempt to impair the obligation of contracts and unilaterally amend the terms of
the 1922 Easement Deed

A “law impairing the obligation of contracts may not be passed.” (California
Constitution, Art. I, § 9.) Presumably, no such relevant “law” exists in the City Municipal Code.
Yet, by their concerted demands that Mr. McLean sign an overbroad and disproportionate
Indemnity Agreement as a condition of Project Application completeness or approval, the City
and County are impermissibly attempting to force Mr. McLean to assume the County’s Drainage
Easement legal obligations and amend the terms of the 1922 Easement Deed in the name of land
use regulation. Such attempts and demands exceed the City’s and County’s police power
(discussed below) and are contrary to the California Constitution’s prohibition against impairing,
as relevant here, the County’s and Mr. McLean’s respective property rights and obligations
under the 1922 Easement Deed. Wisely, Mr. McLean has resisted those attempts and demands.

C. The City lacks jurisdiction to impose Drainage Easement-related conditions on
the Project

1. The City’s “police powers” do not include the power to adjudicate or enforce
third-party easements

The authority of local municipalities (e.g., cities, counties) to regulate land use decisions
derives from the general police powers, as set forth in the California Constitution, to “make and
enforce... ordinances and regulations....” (Cal. Const. Art. XI, Sec. 7; emphases added.)
California’s Planning and Zoning Law (Gov. Code §§ 65000-66499.58) supply the framework
for local land use regulation including, as relevant here, zoning (Gov. Code § 65800, et seq.) and
the permitting process (Gov. Code § 65920, et seq.), all of which must be reasonably related to
promoting and protecting public health, safety, morals, and general welfare of the community.
(See, e.g., Carlin v. City of Palm Springs (1971) 14 Cal.App.3d 706, 711.) Although generally
broad, local municipalities’ police powers do not include the legal authority to adjudicate the
private rights and disputes of third parties, such as those arising from easements. Indeed, nothing
in the City Municipal Code relating to land use planning and development or health and safety—
Title 8 (health and safety), Title 15 (buildings and construction), Title 16 (subdivisions), or Title
17 (zoning)—provides for the City’s review or consideration, let alone adjudication and
enforcement, of third-party easements such as the County’s Drainage Easement.

As established by the documents and confirmed by City staff, the County is the Drainage
Easement owner. Therefore, the City has no Drainage Easement rights and lacks jurisdiction to
consider or enforce the County’s Drainage Easement, whether in connection with the Project
Application or otherwise. Rather, the County’s and Mr. McLean’s respective rights and
obligations under the Drainage Easement are a private, civil matter, akin to parties to a private
contract. As such, here, the City’s jurisdiction is limited to accepting, processing, and reviewing
the Project Application in accordance with applicable law, including the California Planning and
Zoning Law, the City Municipal Code, and the California Permit Streamlining Act.
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Again, by the express terms of the City- and County-demanded Indemnity Agreement
and proposed conditions of approval 33 and 35, the primary purpose is not to protect the public;
rather, it aims to shift the City’s and/or County’s legal and financial responsibilities for the
public Drainage Facility to a private citizen, Mr. McLean. City staff admits as much in the Staff
Report (p. 1), explaining that the demanded Indemnity Agreement “address[es] potential hazards
to and from construction on top of the culvert” (i.e., “health and safety” concerns), “as well as
liability and indemnity provisions” (i.e., legal/financial objectives unrelated to “health and
safety.”) (Emphasis added.)

If Mr. McLean were to accede to the City and County demands in this respect, the result
would threaten—not promote or protect—public health and safety. As such, the demanded
Indemnity Agreement is contrary to law and beyond the City’s lawful “police powers.” City staff
and attorneys have provided no relevant and binding legal support for any other conclusion.

For example, in the Staff Report (p. 5), City staff contend, “County clearance is required
for construction occurring within the County’s easement. Toward that end, City staff proposes
condition of approval 35, which states: “Prior to issuance of the building permit for the project,
the Owner/Applicant shall obtain written authorization from the culvert easement holder(s),
including the County of Santa Cruz, to construct or modify improvements within the easement
area as shown in the public records.”?

In the Staff Report (p. 5), City staff continues, “In addition, measures are necessary to
protect the existing culvert as a public stormwater facility, consistent with the City’s stormwater
pollution prevention and protection ordinance (CMC Chapter 13.16) and enforcement of laws,
ordinances, and regulations relating to work done in public streets, easements and right of way
(§2.04.390). Conditions 32 through 35 have been added related to mitigating load on the culvert,
indemnification/hold harmless of the City, and review by Santa Cruz County/Zone 5.”%3

City staff’s stated findings and conclusions relating to recommended conditions 33
(requiring an unconstitutionally overbroad indemnity and waiver agreement) and 35 (requiring
written consent from the Drainage Easement “holder(s)”) are not supported by the evidence, the
City staff-cited City Municipal Code (“CMC”) sections, or any other law, regulation, or
ordinance. As such, Mr. McLean continues to object to those two proposed conditions of
approval as beyond the City’s “police power” to impose on the Project and Mr. McLean.

32 Curiously, despite City staff’s conclusion the County is the easement holder/owner, proposed condition of
approval 35 contemplates Mr. McLean obtaining written consent from potentially multiple “easement holder(s),
including the County of Santa Cruz.” Again, this condition is not supported by the evidence or the City’s own
finding that the County is the sole holder/owner of the Drainage Easement. As a result, this proposed condition is
also vague and ambiguous, such that it makes compliance uncertain and/or impossible. Further, this proposed
condition is also potentially inapplicable, as the Project does not propose “to construct or modify improvements
within the “Drainage Facility” area or the relocated underground Drainage Easement Area. Finally, this proposed
condition is further flawed, as the phrase, “within the easement area as shown in the public records” is vague and
ambiguous, rendering compliance uncertain.

33 Mr. McLean does not object to proposed conditions of approval 32 and 34.
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First, City staff’s reliance on CMC Chapter 13.16 (cited in Staff Report, p. 5) is
unpersuasive, as that chapter contains no reference to easements. Further, to the extent it applies,
compliance with CMC section 13.16.050 (“Watercourse protection”) subdivision A—requiring
“every person owning property through which a watercourse passes” to “maintain existing
privately owned structures within or adjacent to a watercourse, so that such structures will not
become a hazard to the use, function, or integrity of the watercourse”—is ensured by proposed
condition of compliance 32. That proposed condition relates to “health and safety” and provides:

32. Prior to issuance of the building permit, the applicant shall demonstrate, to the
satisfaction of the Building Official, that the bridgeway will not place load on the
existing underground storm drain facilities (culvert) structure, nor will any
alterations to the existing residential structures create load on the facilities.
Additionally, the applicant shall demonstrate, to the satisfaction of the Building
Official, that the structure shall be reconfigured such that there will be no bearing
on the culvert, consistent with the recommendation in the letter from Redwood
Engineering dated February 6, 2025, a copy of which letter is included in the
public record for the project approval actions. [See Staff Report, Attachment 3.]

Proposed condition 32, separate and apart from proposed conditions 33 and 35 objected
to by Mr. McLean, also properly and adequately ensures compliance with CMC section
13.16.090(A)(1), requiring “new development and redevelopment projects” to “comply with the
post-construction requirements (PCRs) and the city design standards.” As such, Mr. McLean
does not object to condition 32, as it is rationally related to “health and safety.”

Second, City staff’s reliance on CMC section 2.04.390 (“Director — Powers and duties™)
is equally unpersuasive. That section, cited in the Staff Report (p. 5), obligates the City Public
Works Director “to act to secure and preserve the physical properties of the city” (emphases
added), including by enforcing laws, ordinances, and regulations relating to work done in the
City’s easements. Again, as confirmed by City staff in the Staff Report and by numerous other
documents in the administrative record (including exhibits attached to this letter), the Drainage
Easement is a County easement (not a City easement), and the County/District (not the City) is
responsible for the Drainage Facility under the Property. As such, section 2.04.390 is
inapplicable here. Implicitly recognizing this, City staff’s proposed condition of approval 15
relates only to work in the City’s right of way.

Despite numerous requests, including, most recently, during a meeting with a City
attorney and City staff on September 23, 2025, and the follow-up letter to them on September 24,
2025 (see Staff Report, Attachment 4), City staff and counsel provide zero legal or evidentiary
support for City staff’s contentions, including, “County clearance is required for construction
occurring within the County’s easement.” (Emphasis added.) See email from City attorney, Leila
Moshref-Danesh, September 29, 2025, a copy of which is attached and incorporated here as
Exhibit 87. For argument’s sake, to the extent such “clearance is required,” it would be required
by the County, not the City, and the City has no legal authority to impose any such requirement
as a condition of approval of the Project.
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In sum, proposed condition 32, in and of itself, sufficiently addresses any “health and
safety” concerns relating to the Project. By contrast, proposed conditions 33 and 35 do nothing to
advance “health and safety” because those conditions relate only to legal and financial interests.
To date, City staff and attorneys have offered no legal authority or substantial evidence as
required to support City staff’s findings and conclusions that proposed conditions of approval 33
and 35 relate to “health and safety” and are within the City’s legal authority to impose.

2. The City’s Permit Application handling and demands violate the Permit
Streamlining Act

In the Staff Report (p. 2), City staff self-servingly contends, “in keeping with its
obligations under the Permit Streamlining Act, the city notified the applicant that the application
could proceed, but any approval would be subject to conditions of approval requiring they obtain
consent from the easement holders and indemnification of the city prior to obtaining a building
permit to construct within the easement area.” (Empasis added.)

To the contrary, a review of the facts and law confirms City staff’s repeated violations of
the Permit Streamlining Act (Gov. Code § 65920, et seq.) (“PSA”) in the Permit Application
process. For example, the City’s tardy “completeness” determinations and prior refusal to deem
the Project Application “complete” unless and until Mr. McLean signs the demanded Indemnity
Agreement violated the PSA.

As explained in PSA section 65921, “The Legislature finds and declares that there is a
statewide need to ensure clear understanding of the specific requirements which must be met in
connection with the approval of development projects and to expedite decisions on such projects.
Consequently, the provisions of [the PSA] shall be applicable to all public agencies...” Toward
that end, the PSA requires each public agency to “compile one or more lists that shall specify in
detail the information that will be required from any applicant for a development project. ...
Copies of the information... shall be made available to all applicants for development
projects...” (PSA § 65940(a)(1).) Also, the required information “shall also indicate the criteria
which the agency will apply in order to determine the completeness of any application submitted
to it for a development project.” (PSA § 65941(a).)

Here, the City’s list of required development permit application information, applicable
to the Project Application, is contained on the City’s Master Application form, a copy of which
is attached and incorporated here as Exhibit 85. Tellingly, and consistent with the City’s lack of
lawful “police power” with respect to third party easements, the Master Application contains no
mention of easements or any easement-related application requirements.

b (13

Nonetheless, in the City’s “incomplete” letter, dated August 1, 2024, the City confirmed
that the Project Application was “incomplete” and, due to the Drainage Easement, would not be
further processed unless and until Mr. McLean signed the City- and County-demanded
Indemnity Agreement. By that “incomplete” determination and demand, the City violated the
PSA, including section 65943(a), which provides, in relevant part: “If the application is
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determined to be incomplete, the lead agency shall provide the applicant with an exhaustive list
of items that were not complete. That list shall be limited to those items actually required on the
lead agency’s submittal requirement checklist. In any subsequent review of the application
determined to be incomplete, the local agency shall not request the applicant to provide any new
information that was not stated in the initial list of items that were not complete.”

Making matters worse, the City also demanded that Mr. McLean pay the City’s
attorney’s fees incurred in drafting the unauthorized demanded Indemnity Agreement. For
example, in the City’s “incomplete” letter, dated August 1, 2024, the City indicated, “Any
additional legal costs by City review are at the expense of the applicant, made in advance as a
deposit.” And, a week later, on August 8, 2024, via email to Mr. McLean, the City’s Community
Development Director, Katie Herlihy, stated: “the City Attorney’s office will review the
indemnity agreement upon receipt of revisions from your attorney, which we expect to be soon.
Please also keep in mind that, after the City Attorney reviews, the County must also review. The
City obviously cannot account for the County’s timing but, as we have done thus far, we will
forward our revisions timely, and follow up with them to obtain their revisions. Please provide a
$5,000 deposit to cover attorney costs moving forward.” A copy of Ms. Herlihy’s email is
attached and incorporated here as Exhibit 86.

Those demands constitute violations of PSA section 65943(e), which provides, in
relevant part: “A public agency may charge applicants a fee not to exceed the amount reasonably
necessary to provide the service required by this section.” Of course, as the City had no legal
authority under the PSA to compel the demanded Indemnity Agreement as a condition of Permit
Application completeness or otherwise, the City similarly lacked legal authority to demand Mr.
McLean pay additional fees related to the City’s other unauthorized, unconstitutional demands.

D. The City’s and County’s conduct, including their demanded Indemnity
Agreement, violate the “takings” clauses of the U.S. and California constitutions

The City’s and County’s lawful “police power” to regulate the use of land is further
limited by the Fifth Amendment of the U.S. Constitution, and by the California Constitution
(Art. I, § 19). Thus, if a land use regulation becomes so unduly restrictive that it causes a
“taking” of a landowner’s property for public use, just compensation must be paid to the property
owner. As relevant here, federal courts recognize three types of land use regulations that can
result in regulatory takings: (1) permanent physical invasions, (2) regulations that go “too far,”
and (3) land use exactions. These types of regulatory takings “share a common touchstone;”
namely, “regulatory actions that are functionally equivalent to the classic taking in which
government directly appropriates private property or ousts the owner from his domain.” (Lingle
v. Chevron U.S.A., Inc. (2005) 544 U.S. 528, 539.) That “common touchstone” exists here.

1. The Drainage Facility may constitute a “physical taking” without “just compensation”

As explained above, if, as the County contends, the Drainage Facility is not within the
Drainage Easement Area (i.e., if the Drainage Easement Area as described in the 1922 Easement
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Deed) and/or was not (by agreement or acquiescence) relocated underground to its current
location prior to 1934, then the Drainage Facility constitutes a physical occupation (i.e., a per se
“taking”) of Mr. McLean’s Property for public use (i.e., a public drainage facility) without “just
compensation.” And, accordingly, the County has no Drainage Easement rights upon which to
insist on any Drainage Easement-related conditions imposed on the Project or Mr. McLean.

2. By the demanded Indemnity Agreement, the City’s and County’s land use
“regulation” of the Project Application goes “too far”

The United States Supreme Court and the California Supreme Court recognize
government regulation of land use may go “too far” in placing what should be a public burden on
private shoulders. (Penn Central Transportation Co. v. City of New York (1978) 438 U.S. 104;
Kavanau v. Santa Monica Rent Control Bd. (1997) 16 Cal.4™ 761, 775.) That is precisely what
the City and County are attempting here in requiring Mr. McLean, as a condition of approval of
the Project, to sign the demanded Indemnity Agreement and/or accept proposed condition of
approval 33, which would place the public burden of maintaining the public Drainage Facility on
the private shoulders of Mr. McLean. Such demands constitute land use regulation that goes “too
far,” in violation of the “takings” clause.

3. The demanded Indemnity Agreement is a land use exaction violating long-standing
constitutional principles of “essential nexus” and “rough proportionality”

A proposed development project, such as that proposed by the Project Application, might
result in costs and burdens on the public that the government may offset by certain “exactions,”
such as by a project developer’s payment of money or dedication of land. The U.S. Supreme
Court and the California Supreme Court have long held that regulation of land use must be
rationally related to the societal costs of an applicant’s proposed development project. For
example, where a proposed development project would increase traffic congestion, a city or
county may condition the project permit approval on the project developer paying traffic fees or
dedicating land to widen a public road to offset the burdens caused by the project.

The third relevant, recognized regulatory “taking” claim arises where the government
requires an exaction, as a condition to issuing a discretionary permit, that does not meet the
requirements established by the U.S. Supreme Court and the California Supreme Court,
including in Nollan v. California Coastal Commission (1987) 483 U.S. 825, 834; Dolan v. City
of Tigard (1994) 512 U.S. 374, 385; Ehrlich v. City of Culver City (1996) 12 Cal.4™ 854, 865;
Landgate, Inc. v. Cal. Coastal Comm. (1998) 17 Cal.4™ 1006, 1017; Koontz v. St. Johns River
Water Mgmt. Dist. (2013) 570 U.S. 595, 612 [expanded the applicability of those requirements to
land use permit denials and to monetary/financially-related exactions]; Sheetz v. County of El
Dorado, California (2024) 601 U.S. 267. (See also, Fifth Amendment to the U.S. Constitution,
and California Constitution, Art. X, § 7.)
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Under Nollan and Dolan, such exactions, to be valid, must have an “essential nexus” and
“rough proportionality” to the adverse public impacts caused by (not to) the Project. Using the
example above to illustrate, where a proposed development project would increase traffic
congestion, an exaction requiring a project developer to dedicate land for a public amusement
park would not satisfy Nollan’s “essential nexus” test because an amusement park is generally
unrelated to, and would not serve to offset, the project-caused increase in traffic congestion.
Next, an exaction requiring the project developer to dedicate land sufficient to expand an
existing two-lane road into a six-lane highway to offset a 5% increase in traffic congestion
caused by the project would not satisfy the Dolan-required “rough proportionality” test because
the exaction goes far beyond, and is not proportionate to, merely offsetting the 5% increase in
traffic congestion caused by the project.

Here, the standard form indemnity agreement contained in the Project Application (i.e.,
the Master Application), which Mr. McLean long ago signed, is consistent with the principles set
forth in Nollan and Dolan because that agreement is limited to imposing obligations on
Mr. McLean relating to any potential “health and safety” impacts caused by the Project. In stark
contrast, the demanded Indemnity Agreement and proposed condition of approval 35 fail the
two-part Nollan-Dolan test because they would require Mr. McLean to also, among other things,
forever assume responsibility for damage to the Project and other property caused by the public
Drainage Facility.

Importantly, where, as here, the proposed exaction is administrative or “ad hoc” (i.e., not
imposed pursuant to a particular legislatively established requirement), the local agency (e.g., the
City and County) has the burden of proving the sufficient “nexus” and “rough proportionality” of
the exaction. Here, for the reasons explained above, the City and County cannot meet their
burden as to the Indemnity Agreement. Indeed, the demanded Indemnity Agreement is squarely
coercive, extortionate, and is repugnant to the well-established constitutional principles set forth
above and the “unconstitutional conditions doctrine.” As the U.S. Supreme Court explained:

“[TThe unconstitutional conditions doctrine... vindicates the Constitution’s enumerated rights
by preventing the government from coercing people into giving them up, and Nollan and
Dolan represent a special application of this doctrine that protects the Fifth Amendment right
to just compensation for property the government takes when owners apply for land-use
permits. The standard set out in Nollan and Dolan reflects the danger of governmental
coercion in this context while accommodating the government’s legitimate need to offset the
public costs of development through land use exactions. [Citations.]

“Our decisions in those cases reflect two realities of the permitting process. The first is that
land-use permit applicants are especially vulnerable to the type of coercion that the
unconstitutional conditions doctrine prohibits because the government often has broad
discretion to deny a permit that is worth far more than property it would like to take. By
conditioning a building permit on the owner’s deeding over a public right-of-way, for
example, the government can pressure an owner into voluntarily giving up property for which
the Fifth Amendment would otherwise require just compensation. [Citations.] So long as the
building permit is more valuable than any just compensation the owner could hope to receive
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for the right-of-way, the owner is likely to accede to the government’s demand, no matter
how unreasonable. Extortionate demands of this sort frustrate the Fifth Amendment right to
just compensation, and the unconstitutional conditions doctrine prohibits them. ...

“A predicate for any unconstitutional conditions claim is that the government could not have
constitutionally ordered the person asserting the claim to do what it attempted to pressure that
person into doing.” (Koontz v. St. Johns River Water Mgmt. Dist. (2013) 570 U.S. 595, 604.)

VI. CONCLUSION

As noted in former City Councilman Beltran’s 1984 letter, “for 62 years [i.e., 1922-
1984] there has been not a squeak of objection or comment from the County regarding the
building of permanent structures over the easement, and now this. . .” The precedent of allowing
development and use of residential parcels lying atop the drainage facility, was affirmed by the
City and County in 1984, consistent with California easement law. Fast forward: For more than a
century, other than briefly in 1984, “there has been not a squeak of objection or comment from
the County regarding the building of permanent structures over the easement, and now this. . .”

To summarize, the City’s and County’s unreasonable, overbroad, coercive, and
extortionate Indemnity Agreement demand—designed to place public burdens on the private
shoulders of Mr. McLean—jeopardizes public health and safety, is arbitrary, capricious, and
wholly untethered from the facts and applicable laws. Neither budgetary constraints nor
“disincentives” to fulfilling public responsibilities with respect to public drainage facilities
within the City and/or County justify or compel any other conclusion.

Based on the foregoing, Mr. McLean respectfully requests and urges the Planning
Commission to approve the amended Project and reject proposed conditions of approval 33 and
35. Conversely, if the City—perhaps in reliance upon bad legal advice—insists on conditioning
Project approval upon Mr. McLean signing an agreement to assume responsibility for the
Drainage Facility—which responsibility, as a matter of settled law, lies with the County—
Mr. McLean will pursue his rights and claims against the City, County, and/or District to the full
extent of the law, including his right to recover attorneys’ fees incurred in pursuit of important
rights affecting the public interest in the face of unjustified government actions, in accordance
with California and federal laws. Mr. McLean sincerely hopes such action—especially against
the City he grew to love and calls “home”—will not be necessary.

Very truly yours,

FENTON & KELLER
A Professional Corporation

LB
Derric G. Oliver
Enclosures
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Cc:

City of Capitola

City Council, citycouncil@ci.capitola.ca.us

Jamie Goldstein, City Manager, jgoldstein(@ci.capitola.ca.us

Katie Herlihy, Community Development Director, kherlihy(@ci.capitola.ca.us
Samantha W. Zutler, Esq., City Attorney, szutler@bwslaw.com

Leila Moshref-Danesh, Esq. City Attorney’s office, Imoshref(@bwslaw.com

County of Santa Cruz

Board of Supervisors (and District board), boardofsupervisors@santacruzcountyca.gov

Matt Machado, Chief Administrative Officer, Community Development and
Infrastructure Director, matt.machado@santacruzcountyca.gov

Jason Heath, County Counsel, countycounsel@santacruzcountyca.gov

Justin Graham, Asst. County Counsel, justin.graham(@santacruzcountyca.gov
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EXHIBIT 1




From: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us> Item 2 A.
Sent: Monday, November 04, 2024 3:03 PM PST

To: Justin.Graham@santacruzcountyca.gov <Justin.Graham@santacruzcountyca.gov>; Matt Machado
<Matt.Machado@santacruzcountyca.gov>

CC: Samantha Zutler <SZutler@bwslaw.com>; Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Subject: FW: Application No. 23-0400 (427 Riverview)

Hi Matt and Justin,

| wanted to bring you up to date on 427 Riverview. The applicant requested a denial letter related to being incomplete. As stated in
my email below, we are going to proceed with the application and include a condition of approval that they obtain consent from the
easement holder(s) to construct the project and that they enter into an indemnification agreement with the City, prior to obtaining a
building permit to construct within the easement. We appreciate your willingness to work with us through the initial efforts. | will
continue to keep you in the loop as this application moves forward. Feel free to reach out with any questions.

Regards,
Katie

From: Herlihy, Katie (kherlihy@ci.capitola.ca.us)

Sent: Monday, November 4, 2024 2:55 PM

To: Joe McLean ; Sesanto, Sean <ssesanto@ci.capitola.ca.us>

Cc: Rae Spencer <rspencer@dibenedetto.law>; Anna DiBenedetto <anna@dibenedetto.law>; T Thatcher

Subject: RE: Application No. 23-0400 (427 Riverview)
Dear Mr. and Mrs. McLean,

We have reviewed the information provided and have determined that your application for a Design Review and Conditional Use
Permit is complete. Please be advised that staff will be recommending that your project be subject to conditions of approval requiring
you to obtain consent from the easement holder(s) to construct your project, and that you enter into an indemnification agreement
with the City, both prior to prior to obtaining a building permit to construct within the easement.

Regards,

Katie Herlihy, AICP

Community Development Director - City of Capitola
420 Capitola Avenue, Capitola, CA 95010
831.475.7300 ext. 216

& Cdp
14

4949 7023

From: Joe McLeanm
Sent: Friday, October 25, :

To: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Sesanto, Sean <ssesanto@ci.capitola.ca.us>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Anna DiBenedetto <anna@dibenedetto.law>; T Thatcher

Subject: Application No. 23-0400 (427 Riverview)
Dear Katie and Sean,

After spending considerable time and money on back-and-forth negotiations regarding the Indemnity Agreement, we have decided
that we are not comfortable (nor legally obligated) to give the City any more indemnity than what it already has pursuant to the
language in the Application — see below.

“In submitting this Application, | agree to defend, indemnify, and hold harmless the City of Capitola,
It's officers, employees, and agents, from and against any claim, including attorney’s fees and
Litigation costs, arising out of or in any way related to the City of Capitola’s processing, consideration,
or approval of this application.”

We cannot sign something that releases the City and County from its liability for a public culvert that has clearly not been repaired or
maintained for some time. We also never understood why we would have to indemnity the County for a public easement for which it
claims no responsibility and has nothing to do with approval of our project being built within the City of Capitola. We understand that
refusing to sign the agreement means the City will not further process our application, therefore deeming it incomplete again. We
take that to mean our application is denied. Assuming that to be the case, please let us know immediately so that we can start the
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administrative appeal process.
PP P Item 2 A.

Thank you.

Joe McLean
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From: Anna DiBenedetto <anna@dibenedetto.law> Item 2 A.
Sent: Thursday, December 12, 2024 4:39 PM PST

To: Samantha W. Zutler (Work) <SZutler@bwslaw.com>
CC: Rae Spencer <rspencer@dibenedetto.law>; Herlihy, Katie(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>
Subject: [PDF] 427 Riverview, Capitola - Conditions of Approval

Attachment(s): "Exh B - Subdivision Map.pdf","419 Box Culvert.pdf","427 Riverview MAster Application.pdf"

Dear Sam,

Following up on our recent discussions, while the City has eliminated the easement indemnification
requirement from an application completeness determination, it remains a condition of approval per Katie

Herlihy’s following comments made in a recent email to the Applicant:

We have reviewed the information provided and have determined that your application for a Design Review and Conditional
Use Permit is complete. Please be advised that staff will be recommending that your project be subject to conditions of
approval requiring you to obtain consent from the easement holder(s) to construct your project, and that you enter into an
indemnification agreement with the City, both prior to prior to obtaining a building permit to construct within the easement.

Here’s why both conditions seem unnecessary/inappropriate:

1. County consent is not required. Consent from the County, i.e., the easement holder, should not be
required. It's black letter easement law that the County possesses only those rights established by
creation of the subsurface drainage easement and that all other rights and uses of this private
property remain with the owner of the servient tenement, i.e., Joseph McLean. While the parties
seemingly contemplated in 1922 when the easement was created that it would be an open
engineered channel (based on its identification as a “ditch, canal or flume”), not subsurface, it was
obviously never built as such. Nor does it seem that it was really contemplated to be built as a
surface culvert, given how may parcels it ran through per the April 1922 subdivision map (attached).
Instead, it was obviously constructed underground before the existing home was built in 1936 and
presumably before all other developments/improvements under which the culvert runs were built,
i.e, other homes, buildings, Riverside Drive, Capitola Avenue, Capitola City Hall, etc. The general
rules that apply to the use of easements in general apply to subsurface easements and the
subsurface easement holder can only use the subsurface easement for purposes consistent with
the enjoyment of the surface use by the owner of the servient tenement. The subject subsurface
drainage facility has presumably existed for almost 100 years under this residential parcel and to
require the County’s consent to remodel the existing home is not reasonable because we both
know that the County will not consent unless the Applicant waives all of his rights of recourse should
the drainage facility cause damage to his property. Lastly, per the attached July 11, 2017 Fuse
Architects letter and my conversations with Dan Gomez from Fuse, no County consent was required
for development of the property located at 419 Capitola Avenue, under which the same drainage
facility runs. Undoubtedly, if the Applicant were to request records pertaining to development of all
other parcels in the City under which the drainage facility runs, we’d likely find that none of these
developers over the years were required to obtain the County’s consent before building over the
County’s drainage facility.

While the rights and duties between the owner of an easement and owner of the servient tenement
are correlative, each is required to respect the right of the other and neither party can conduct
activities or place obstructions on the property that unreasonably interfere with the other party’s
use of the property. The applicant’s current desire to remodel an older existing permitted home is
certainly not an unreasonable use of this residential property nor is the desire/need to improve the
existing residential structures an unreasonable interference with the County’s subsurface drainage
facility or limited rights as an easement holder. Thus, the City should not require the consent of the
County as a condition of approval of the subject application. [See Miller & Starr, 6 Cal. Real Est,
Chapter 15 for the legal authority governing the parties’ respective rights with respects to
easements in general and subsurface easements.]

2. The City and Applicant already have an indemnification agreement in place protecting the City. The
subject application, attached, already provides that the Applicant agrees to defend, indemnify, and

hold harmless the City of Capitola, its officers, employees, and agents, from and against any
claim, including attorney’s fees and litigation costs, arising out of or in any way related to

7
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the City of Capitola’s processing, consideration, or approval of this Application. Thus| iem2A.
Applicant has already entered into an indemnification agreement with the City. In addition, as
discussed above with respect to the requirement that the County consent to the remodel,
undoubtedly, the City has not required that any other developer offer any more indemnity than the
City already has per the above language that is part of every development permit application.

Please let us know as soon as possible how the City intends to proceed, as | don’t believe that the
Applicant will accept the above conditions to approval of his application. Thank you.

Best,

Anna DiBenedetto, Esq.
DIiBENEDETTO LAW GROUP, PC
1101 Pacific Avenue, Suite 200

Santa Cruz, CA 95060

Office Tel. (831) 253-0499, Ext. 101
Direct Tel. (831) 253-0503

Fax (831) 253-0502

anna@dibenedetto.law

Go Green! Please consider the environment before printing this e-mail.

This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain information that is privileged,
confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this email is strictly prohibited.
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f“se architects inc. CJ

DATE: July 11,2017

PROJECT: 419 Capitola Avenue

RE: Drainage Box Culvert

To Whom It May Concern:

This letter is in regards to the existing concrete box culvert that runs under a portion of the back corner of the
property at 419 Capitola Ave. We were asked by the City of Capitola Building Department and Public Works to
locate the depth of the box culvert. The depth of the top of the box culvert was determined to be at approx.. 4’-6”
below the top of grade. The soils engineer determined that the building pad be over-excavated and re-compacted to a
depth of 3’ below grade. The location of the box culvert was deemed acceptable for the new structure by the
structural engineer, Redwood Engineering.

During the process of re-compaction we discussed and advised our grading contractor to take the box culvert into
consideration along with oversight by Rocksolid Engineering (Geotechnical engineer). The grading contractor static
rolled the areas above and adjacent to the concrete box culvert. After completion of the compaction we were notified
that we would need to fix repairs caused by the compaction, if any. We will pay for repairs that were caused during
the duration of compaction associated with our site, if any. We are aware that we will not be responsible to pay for or
cover the expenses related to damage that was pre-existing.

Sincerely,

S
Daniel Gomez

")
-
-~ P —————
C = o
R -

-~

I

Daniel Townsend

lof |
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From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com> ltem 2 A.
Sent: Thursday, December 19, 2024 1:17 PM PST

To: Anna DiBenedetto <anna@dibenedetto.law>

CC: Zutler, Samantha W. <SZutler@bwslaw.com>; Goldstein, Jamie(jgoldstein@ci.capitola.ca.us)
<jgoldstein@ci.capitola.ca.us>; Herlihy,Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Rae Spencer
<rspencer@dibenedetto.law>

Subject: RE: 427 Riverview, Capitola - Conditions of Approval

Hi Anna,

Thank you for meeting with us yesterday to go over your concerns with the 427 Riverview proposed Design Review conditions of
approval. We understand your points and concerns to be as follows:
1. You do not believe the City needs to require a condition of approval for your clients to obtain permission from the County of
Santa Cruz to construct improvements on top of the County’s easement/existing culvert.
2. You believe that the indemnification language in the application is sufficient to address the City’s exposure in case your client’s
project damages the culvert, or is damaged by the culvert’s collapse.

During our meeting, we addressed your points as follows:

1. The Design Review permit requires the City to make certain findings, including related to public health, safety and existing
improvements.

2. Construction/improvements on top of the culvert is a potential hazard not just to the culvert, but to theproject -- requiring at
minimum that your client agree to indemnify/hold the City harmless and waive the ability to sue for damages to the project.

3. The current indemnification language in the application covers challenges to the City’s issuance of the permits but additional
indemnification/hold harmless language is needed to address the issues in No. 2.

4. At this time, we will continue to recommend the City require the conditions of approval requiring County permission and
indemnification/waiver of damages for the City.

Please let us know if we have missed any points and we hope that this will help your clients in determining their next steps.

Leila J. Moshref-Danesh | Senior Associate
she, her, hers

Burke, Williams &Sorensen, LLP
1770 lowa Avenue, Suite 240, Riverside, CA 92507
951.801.6626 | 951.788.0100 | F 951.788.5785

photo

The information contained in this e-mail message is intended only for the CONFIDENTIAL use of the designated addressee named above. The information transmitted is subject to the attorney-client
privilege and/or represents confidential attorney work product. Recipients should not file copies of this email with publicly accessible records. If you are not the designated addressee named above or
the authorized agent responsible for delivering it to the designated addressee, you received this document through inadvertent error and any further review, dissemination, distribution or copying of
this communication by you or anyone else is strictly prohibited. IF YOU RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER
NAMED ABOVE AT 800.333.4297. Thank you.

From: Anna DiBenedetto <anna@dibenedetto.law>

Sent: Wednesday, December 18, 2024 2:32 PM

To: Zutler, Samantha W. <SZutler@bwslaw.com>; Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Subject: RE: 427 Riverview, Capitola - Conditions of Approval

[EXTERNAL]

Please call me on (831) 253-0503

Anna DiBenedetto, Esq.
DIiBENEDETTO LAW GROUP, PC
1101 Pacific Avenue, Suite 200

Santa Cruz, CA 95060

Office Tel. (831) 253-0499, Ext. 101
Direct Tel. (831) 253-0503

Fax (831) 253-0502

anna@dibenedetto.law

Go Green! Please consider the environment before printing this e-mail.

This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain information that is privileged,
confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this email is strictly prohibited.

From: Zutler, Samantha W. <SZutler@bwslaw.com>
Sent: Wednesday, December 18, 2024 2:30 PM
To: Anna DiBenedetto <anna@dibenedetto.law>; Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
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Recorded In Volume 214 ét~page 9]

. ’ . Item 2 A.
. of_DEEDS of Santa Cruz County 19
California records. . ' '

Nettie C. Smith on the 3rd of Maey, 1913

H
3

TOGEPHAR with all end singular the tenements, hereditaments and sppurtenances

theremto belongiqé or in anywise appertalning, ay_.ul the reversicn and reversions, remainder

and remaind.ers", rents, issues and- profits thersof, #nd elso &1l the estate, right, title,

]
|
interest, property, possession, claim end demand whatsoever ss well in law as in aquity, of |
the said perty of the first part), of, in; 01" t0 the above described premimes, and every part |

and parcel thereof, Witil the appyurtenances,

70 HAVE AND TO HOLD, all and singular the above mentioned and described premises) '

togetﬁer with the appurtenances, unto the said party of the second part, his beirs end assignsi

forever.

; IN WIT.NESS WI;EREOF, the said party of the first part he  hereunto set her hand end ’

— seal the dsy and yeer £irst above written, ) ?
-Signed, Sealed and Delivered in the : ‘ Merion H. Belknep (SEAL)

Pregence O0feeeciss

| STATH OF CALIFORNIA,)
COUNTY OF MARTN ()ss' . |

on this 6" day of July in the ye.ar‘ona thousand nine hundred g.nd twenty two, before
me, W. Z, TIFFARY, & Notary Public, in end for the County of Marin, personally eppeared
Marion H. Bellmap kuown to me to be the person whose name is subscribed t;: the within instru-
ment, and she duly acknowledged to me that she executed the seme,

IN WITNESS L-’iHh‘REOF, I have hersunto set my hend and affixed my O0fficial Sgal, at

my oi‘i’ice'in the County of Marin, the day and year in this certificate first asbove written.

: I We %2, Tiffeny,
{8EAL) ' : . Notary Public in and for the County
. of Marin, State of California.
Recorded at the Hequest of Grantee July 1lth A. D. 1922 a% 33 min. pest 8 o;clook A. M,

f d 2 Zé;;{"’f,‘/ COUNTY RECORDER
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‘\Fﬂv;\g'll apuveRor

r

P , . PROCEEDINGS OF TEE |
. BOARD OF SUPERVISORS OF THE COUNTY OF SaNTA CRUZ, l
: STATE OF ‘CALIFORNIA. '
i - Wednesday, May 17, 1922,
Two 0'clock Pe Me
IN THE MATTER OF
, | RECORDING DHED FROM BAY HZAD ' .
) | Lawp company. '
‘On motiQn of-b‘uparvisor Wymen', duly seconded by Supervisor Sinnott, it is ordered
by the Board, by unanimous vote, that the :Eol:gowiﬁg resolution be énd is adopted:
' KESOLUTION NO. 24

The" Board of Supervisors of the County of Santa Cruz, State of California, does

resolve as follows: ,

That wheress & deed dated the 10th day of May, 1922, between Bey Head Lend Co.)

a corporation orgenized under the laws of the Sbtate of Californial, to the County of Sanfa

Gruz, conveying en egsement or right of way to construct, maintain end operate, repalr and

re-new a drainage a_itch,r canal or flume over property. therein described, for the purpose of

conveying storm and drainage water, has been issued by the said grantoy therein, and deliverad'
' i

to the seid County of Sante Cruz, . ' . l
. " ) |

' P [ S

- [ - . - GG SIS S FRUR A S 88




o e ————— - Reohrded in Volime 2t —atpage 22—
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NOW THEREFORE, Be it Reso_lved, that thg 8aid deed be end the same is hereby accepted,

_and thé Clerk of this Board. is directad. 1:0 plaea the same of record with the County Recorder
of the County of Senta cruz, State of California, ; B
’ Pagsed by tha Board of Supervisors of the Gounty of Sante Cru.z, State of California;
on the 17th day of May, 1922, by the following voﬁa- »
Ayes, Bupervisors Lewis, Moore, Simmott, Wymen and Rostron
Noss', Supervisors, None
Absent, Supervisors, Nons. o,
I hereby certify that the foregoing is a true and correct copy of an order passed
by seid Beard on the 17th day of May 1922,
Attest my hand and seel of said Boerd this 1lth day of July 1922.
{SEAL) H. -I.EI. Miller, Clerk of said Board ' -

By H. G. Poole Dsputy Clerk. .

The undersigned, BAY HEAD LAND {C., a corporation formed and existing und.er(the
"laws of the State of Celifornie, for and in consideration of the sum of Five Dollars ($5.00)
United States gold eoin, to it in hand paid by the County of Sente Cruz), the receipt whereof is
hereby scknowledged, does by these presents grant’, bargain, sell and convey unto thp County of
Santa Cruz, the permanent sasement end right of way to construcet, meintain, operate’, repalr and
“renew a drainage ditch, canal or flume, for the' purpose of convejing stc;rm and drainage watar
{from the most =2asterly foundary of the property hereinafter desoribed to the Soquel Creek) ovef
end screoss all that certain lot), piece or pareel of land situate in the County of Santa Cruz, |
State of Californie end bounded snd described as follows, to-wit:

BEING a strip of land), eight (8) feet in width, four (4) feet at right angles on

each side of the following described center line:
BEGINNING et & station on the Easterly boundery of Lot No. 11 in Blook 7, Gapitola:
Subdivision, No. 6 end from which the most Easterly cormer of said Lot No." 11, measured South- v
.erly along the Eesterly boundary of said lot is 16.0 feet distant; thence Somth 53° Z0' West
257.0 feet, & little more or less to the Westerly boundary of Lot No.. 48, snd from which the
most Southerly corner of said lot bears South 32° 50' EZast 16.5 feet distant; thence continuingf
South 53° 30' West 25.0 feet, a little more or less 1o Soquel Creek._
: TOGETHER with all necsssary and covenient mesns of ingress and egress to and from
said right of way or strip or parcel of land for the purpose of constructing,.maintaining, operr -
}ating, repairing and renewing the said drainage ditch) canal 01: flume, together with any and all
’fittinga appur benant thgreto'_‘, or for any or &ll purposes hereinbefore mentioned.
T0 HA‘}E AND TO BOLD the above granted and described premises unto the County of Santa
Oruz, its ‘successers and ass1gns forever,

'
i
i
]
t

; IN WILNESS WHEREOF, BAY HEAD LAND CO., a corporation hes hereunto subscribed itse

;neme and affized its official seal by its officers thereunto duly suthorized, this 10th day of

May, 1922.

! BAY HEAD TAND CO. —
! BY H. illen Rispin

i (CORPORATE SEAL) President

! BY J. B. Lannan

' 5 Secretary

'E:TAT OF CALIFORNIA, )

{COUNTY OF SANTA CRUZ. )

On this 1lth day of ifay, 1922, beforse me Arlette Hughes, a Notery Public in and for

;the gaid County and State, residing therein, duly commissioned snd sworm, personally sppeared

\H, ALLEN RISPIN, knovwn to me to be the President of BaY HEAD LAND CO., the corporation that
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89




Recorded In Volume B al page 195 3
of _PEEPS  _ of Santa Cruz County
Calitornia racords.

3787,

executed the within instrument, lmown to me 1o be the person who exocuted the within instru-
ment on behalf of the corporation therein named, and acknowledged %c me that such corporation

executed the same.

IN WITNESS WHEREOF, I have hereunto set my hend emd affixed my official seal

the dey and year in this eertificate first above written.
Arletie Hughes.'
{SEAL) - Notary Pablic'in and for said County
of Santa Cruz, State of Celifofnia,

STATE OF CALIFOREIA, )

COUNTY OF LOS ANGELES.)

1
1
N '
:

On this 10 d-ay of May, 1922, before me Myrtle G. Bayles, & Notary Publie in and for
the said County and State’, residing therein, duly commissioned and sworn, personelly appearedi
J. B. LANNAN, known to me %0 be the Sscratery of BAY HiAD LAND CO., the corporation that I
execubed the within instrument, knewn to me to be the person who executed the within instru- i
ment on behalf of the corporation therein named, and acknowledged t0 me that such corporationgt
executed the same. !

IN WITNESS WHEREOP, I ha.ve hereunto set my hend and affixed my 0fficisl seal the day
and year in this certificate first above written.

. Myrtle G. Bayles
{ SEAL) ’ Notery Public in and for said GCounty
of Los ingsles, State of California.

Recorded at the Request of H. K. Hiller July 1llth A '%.}922 at 59 min. past 9 o'olock A, Mo

4w aDWvANDS
on >

’/ @j COUNTY RiCORDER
RWKCTEONEC W 07 BN EON O RV 200 KK OO KW W I RO JOW Y IRV W EEw! B W WKW KW KWW KT IOW KWW KRV :’KWKWKVM[KHKW i

o)

THIS INDENTURE, Mede the 15th day of -June, A. D. one thoussnd nine hundred and

twenty-two, . .
Between J. B. GLANVILLE, -
0f the City of Sante Cruz, County of Senta Cruz, étate
of California, the perty of the first part,
ana ) ) SARAH ELLEN GLANVILLE,

gife of the said party of the first part, of the same

place, the party of the second part) |
WITNESSETH:-That the said party of the first part, for end in consideration of: i
the love end affection which the said party of the first part hes and bears unto the said ;
party of the second part, as also for the better maintenance  support, protection end live- - ;
iihood of the sald party of the second part, does by these pressnt3 give, grant, alien end 2
confirm unto the sald party of the second pert, and to her heirs and assigns forever, all Ii
that certain lot, piei:e o'r parcel of land situste, lying and being in the City of Santa Cruz, i
County of santa Cruz, State of California, and more particularly dascribad es follows, to—wit-—
BEING a part of the tract designated "G. W. White 15,774 Acres”, on Official Map |
"B" of the former Town, now City, of Santa Cruz, ahd which said part of said tract is boundedg
and particularly described as follows, to-wit:- \‘
‘ ?"\\
of the lands conveyed by Te He Wolfe to J. S. HoPheters by deed dated april 15th, 1892 end | |

Beginning on the Northwesterly side of King Street at the most Southerly corner

recorded in the office of the County Recorder of said County of Sante Cruz in Volume 125 of

Deed8 at page 24, et seq., and now or formerly belonging to the Estate of William B, Miller’, i
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PUBLIC RECORDS ACT REQUESTS
SUBMITTED TO CITY OF CAPITOLA

REQUEST #1

Public Records Act Request Form

This form is to be submitted to the City Clerk's office. Please email questions to jgantho(@ci.capitola.ca.us.

Please Read Before Completing Form:

The City Clerk's office responds to public records requests from the public and makes every effort to accommodate the requester. You will be notified in
writing within ten (10) calendar days whether your request seeks copies of disclosable public records prepared, owned, used or retained by the City, no
records exist, or a 14-day extension is necessary.

Requester Information

Date of Request
2025-02-14

Name:

Kristie Campbell / Fenton & Keller

E-mail (if no email, please provide address):

kcampbell@fentonkeller.com

Phone Number:
83137312141

Address (if requested records should be mailed):

Records Requested

To enable staff to respond to your request as efficiently as possible, please include the date range for the records, the department that holds the
records (if known), and/or the types of records, including any important keywords.

Please provide a description of the records requested below:

Good afternoon. This Public Records Act request seeks all public records (as defined in Gov. Code & 7920.530(a)) and writings (as defined in Gow.
Code § 7920.545 and Evid. Code § 250) in the possession of the City of Capitola Community Development Department and Public Works Department
relating to the portion of the flume/drainage easement located on/under the real property located at 427 Riverview Avenue in Capitola (APN 035-
132-01) (“Property”), including but not limited to: (1) ownership, maintenance, and/or repair of the flume/drainage facilities/fequipment on, under,

and/or adjacent to the Property, and (2) flume/drainage easement-related limits on development of the Property. Please let us know if you have any
questions about this request. Thank you

File Upload

If applicable, please upload any files relating to your request.

Item 2 A.
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PUBLIC RECORDS ACT REQUESTS
SUBMITTED TO CITY OF CAPITOLA

REQUEST #2

Public Records Act Request Form

This form is to be submitted to the City Clerk's office. Please email questions to jgantho(@ci.capitola.ca.us.

Please Read Before Completing Form:

The City Clerk's office responds to public records requests from the public and makes every effort to accommodate the requester. You will be notified in

writing within ten (10) calendar days whether your request seeks copies of disclosable public records prepared, owned. used or retained by the City. no
records exist, or a 14-day extension is necessary.

Requester Information

Date of Request
2025-02-14

Name:

Kristie Campbell / Fenton & Keller

E-mail (if no email, please provide address):

kcampbell@fentonkeller.com

Phone Number:
83137312141

Address (if requested records should be mailed):

Records Requested

To enable staff to respond to your request as efficiently as possible, please include the date range for the records, the department that holds the
records (if known), and/or the types of records, including any important keywords.

Please provide a description of the records requested below:

Good afternoon! This Public Records Act request seeks all public records (as defined in Gov. Code § 7920.530(a)) and writings (as defined in Gov.
Code § 7920.545 and Evid. Code § 250) in the possession of the City of Capitola Community Development Department and Public Works Department
related to development project Application 23-0400 (427 Riverview Avenue, Capitola) (“Project”), including but not limited to the current (revised) and
previously proposed Project plans. Please let us know if you have any questions about this request. Thank you.

File Upload

If applicable, please upload any files relating to your request.

Item 2 A.
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PUBLIC RECORDS ACT REQUESTS
SUBMITTED TO CITY OF CAPITOLA

REQUEST #3

Public Records Act Request Form

This form is to be submitted to the City Clerk's office. Please email questions to jgautho(@ci.capitola.ca.us.

Please Read Before Completing Form:

The City Clerk's office responds to public records requests from the public and makes every effort to accommodate the requester. You will be notified in

writing within ten (10) calendar days whether your request seeks copies of disclosable public records prepared, owned, used or retained by the City, no
records exist, or a 14-day extension is necessary.

Item 2 A.

Requester Information

Date of Request
2025-02-14

Name:

Kristie Campbell / Fenton & Keller

E-mail (if no email, please provide address):

kcampbell@fentonkeller.com

Phone Number:
8313731241

Address (if requested records should be mailed):

Records Requested

To enable staff to respond to your request as efficiently as possible, please include the date range for the records, the department that helds the
records (if known), and/or the types of records, including any important keywords.

Please provide a description of the records requested below:

Good afternoon. This Public Records Act request seeks all public records (as defined in Gov. Code § 7920.530(a)) and writings (as defined in Gov.
Code § 7920.545 and Evid. Code § 250) in the possession of the City of Capitola Community Development Department and Public Works
Department, from January 1, 2020 to current, for all permits (whether open, closed, voided, approved, denied, etc.), induding, but not limited to,
conditions of approval (proposed or accepted) regarding indemnity relating to the flume/drainage easement located on/under each of the following
four properties: (1) 402 Blue Gum Avenue #A (APN 035-131-20); (2) 404 Blue Gum Avenue #4 (APN 035-131-21); (3) 419 Capitola Avenue (APN 035-
131-26); and (4) 421 Capitola Avenue (APN 035-131-27). Please let us know if you have any questions about this request. Thank you.

File Upload

If applicable, please upload any files relating to your request.
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PUBLIC RECORDS ACT REQUESTS
SUBMITTED TO CITY OF CAPITOLA

REQUEST #4 (PRR #25-108)

Public Records Act Request Form

This form is to be submitted to the City Clerk's office. Please email questions to cityclerk(@ci.capitola.ca.us.

Please Read Before Completing Form:

The City Clerk’s office responds to public records requests from the public and makes every effort to accommeodate the requester. You will be notified in
writing within ten (10) calendar days whether your request seeks copies of disclosable public records prepared, owned, used or retained by the City, no
records exist, or a 14-day extension is necessary.

Requester Information

Date of Request
2025-06-26

Name:

Kristie Campbell / Fenton & Keller

E-mail (if no email, please provide address):

kcampbell@fentonkeller.com

Phone Number:
8313731241

Address (if requested records should be mailed):

Records Requested

To enable staff to respond to your request as efficiently as possible, please include the date range for the records, the department that holds the
records (if known), and/or the types of records, including any important keywords.

Please provide a description of the records requested below:

This Public Records Act request seeks all public records (as defined in Gov. Code & 7920.530(a)) and writings (as defined in Gov. Code §
7920.545 and Evid. Code § 250) in the possession of the City of Capitola relating to the development, between 1922 and 2022, of the real
property located at 427 Riverview Avenue in Capitola, which property is currently identified as APN 035-132-01. (Documents produced are
not to be combined with other public records requests by the same Reguester. Thank you.)

File Upload

If applicable, please upload any files relating to your request.

Fublic Records Requests may be submitted online via the Public Records Request form, by email, or by hard copy form
available at City Hall located at 420 Capitola Avenue, Capitola, CA 95010.

Flease note: Public Record Act Requests submitted via emall, fax, USPS, or dropoff after 5:00 p.m. on a business day,

Saturdays, Sundays, or holidays will be processed as received on the next open business day. The 10-day response
period begins when the request is received.

Item 2 A.
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PUBLIC RECORDS ACT REQUESTS
SUBMITTED TO CITY OF CAPITOLA

REQUEST #5 (PRR #25-109)

Public Records Act Request Form

This form is to be submitted to the City Clerk's office. Please email questions to cityclerk(@ci.capitola.ca.us.

Please Read Before Completing Form:
The City Clerk's office responds to public records requests from the public and makes every effort to accommodate the requester. You will be notified in
writing within ten (10) calendar days whether your request seeks copies of disclosable public records prepared, owned, used or retained by the City, no
records exist, or a 14-day extension is necessary.

Requester Information

Date of Request
2025-06-26

Name:

Kristie Campbell / Fenton & Keller

E-mail (if no email, please provide address):

kcampbell@fentonkeller.com

Phone Number:
8313731241

Address (if requested records should be mailed):

Records Requested

To enable staff to respond to your request as efficiently as possible, please include the date range for the records, the department that holds the
records (if known), and/or the types of records, including any important keywords.

Please provide a description of the records requested below:

This Public Records Act request seeks all public records (as defined in Gov. Code § 7920.530(a)) and writings (as defined in Gov. Code &
7920.545 and Evid. Code § 250) in the possession of the City of Capitola relating to the construction of the portion of the existing Noble
Gulch drainage facility located under the real property located at 427 Riverview Avenue in Capitola, which property is currently identified
as APN 035-132-01. (Documents produced are not to be combined with other public records requests by the same Requester. Thank
you.)

File Upload

If applicable, please upload any files relating to your request.

Public Records Requests may be submitted online via the Public Records Request form, by email, or by hard copy form
available at City Hall located at 420 Capitola Avenue, Capitola, CA 95010.

Please note: Public Record Act Requests submitted via email, fax, USPS, or dropoff after 5:00 p.m. on a business day,

Saturdays, Sundays, or holidays will be processed as received on the next open business day. The 10-day response
period begins when the request is received.

Item 2 A.
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PUBLIC RECORDS ACT REQUESTS
SUBMITTED TO CITY OF CAPITOLA

REQUEST #6 (PRR #25-110)

Public Records Act Request Form

This form is to be submitted to the City Clerk’s office. Please email questions to cityclerk@ci.capitola.ca.us.

Please Read Before Completing Form:
The City Clerk's office responds to public records requests from the public and makes every effort to accommodate the requester. You will be notified in
writing within ten (10) calendar days whether your request seeks copies of disclosable public records prepared, owned, used or retained by the City, no
records exist, or a 14-day extension is necessary.

Item 2 A.

Requester Information

Date of Request
2025-06-26

Name:

Kristie Campbell / Fenton & Keller

E-mail (if no email, please provide address):
keampbell@fentonkeller.com
Phone Number:

8313731241

Address (if requested records should be mailed):

Records Requested

To enable staff to respond to your request as efficiently as possible, please include the date range for the records, the department that holds the
records (if known), and/or the types of records, including any important keywords.

Please provide a description of the records requested below:

This Public Records Act request seeks all public records (as defined in Gov. Code § 7920.530{a)) and writings (as defined in Gov. Code §
7920.545 and Evid. Code § 250) in the possession of the City of Capitola (1) produced by the City of Capitola to the County of Santa Cruz in
response to the attached Public Records Act request, dated July 7, 2011, and/or (2) responsive to each of the eight requests identified in
the attached Public Records Act request, dated July 7, 2011, (Documents produced are not to be combined with other public records
requests by the same Requester. Thank you.)

File Upload
If applicable, please upload any files relating to your request.

20110707 - Letter - County Counsel to Capitola City Clerk re Public Records Act Request.pdf 130.46KEB

Public Records Requests may be submitted online via the Public Records Request form, by email, or by hard copy form
available at City Hall located at 420 Capitola Avenue, Capitola, CA 95010.

Please note: Public Record Act Requests submitted via email, fax, USPS, or dropoff after 5:00 p.m. on a business day,
Saturdays, Sundays, or holidays will be processed as received on the next open business day. The 10-day response
period begins when the request is received.
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PUBLIC RECORDS ACT REQUESTS
SUBMITTED TO CITY OF CAPITOLA

REQUEST #7 (PRR #25-111)

Public Records Act Request Form

This form is to be submitted to the City Clerk's office. Please email questions to cityclerk(@ci.capitola.ca.us.

Please Read Before Completing Form:
The City Clerk’s office responds to public records requests from the public and makes every effort to accommodate the requester. You will be notified in
writing within ten (10) calendar days whether your request seeks copies of disclosable public records prepared, owned, used or retained by the City, no
records exist, or a 14-day extension is necessary.

Requester Information

Date of Request
2025-06-26

Name:

Kristie Campbell / Fenton & Keller

E-mail (if no email, please provide address):

kcampbell@fentonkeller.com

Phone Number:
8313731241

Address (if requested records should be mailed):

Records Requested

To enable staff to respond to your request as efficiently as possible, please include the date range for the records, the department that holds the
records (if known), and/or the types of records, including any important keywords.

Please provide a description of the records requested below:

This Public Records Act request seeks all public records (as defined in Gov. Code & 7920.530(a)) and writings (as defined in Gov. Code §
7920.545 and Evid. Code § 250) in the possession of the City of Capitola relating to the provision of Noble Guich flood control and
drainage services, including but not limited to written agreements with the County of Santa Cruz. (Documents produced are not to be
combined with other public records requests by the same Requester. Thank you.)

File Upload

If applicable, please upload any files relating to your request.

Public Records Requests may be submitted online via the Public Records Request form, by email, or by hard copy form
available at City Hall located at 420 Capitola Avenue, Capitola, CA 95010.

Please note: Public Record Act Requests submitted via email, fax, USPS, or dropoff after 5:00 p.m. on a business day,

Saturdays, Sundays, or holidays will be processed as received on the next open business day. The 10-day response
period begins when the request is received.

Item 2 A.
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PUBLIC RECORDS ACT REQUESTS
SUBMITTED TO CITY OF CAPITOLA

REQUEST #8 (PRR #25-113)

Public Records Act Request Form

This form is to be submitted to the City Clerk's office. Please email questions to cityclerk(@ci.capitola.ca.us.

Please Read Before Completing Form:
The City Clerk’s office responds to public records requests from the public and makes every effort to accommodate the requester. You will be notified in
writing within ten (10) calendar days whether your request seeks copies of disclosable public records prepared, owned, used or retained by the City, no
records exist, or a 14-day extension is necessary.

Item 2 A.

Requester Information

Date of Request
2025-06-30

Name:

Kristie Campbell / Fenton & Keller

E-mail (if no email, please provide address):

kcampbell@fentonkeller.com

Phone Number:
8313731241

Address (if requested records should be mailed):

Records Requested

To enable staff to respond to your request as efficiently as possible, please include the date range for the records, the department that holds the
records (if known), and/or the types of records, including any important keywords.

Please provide a description of the records requested below:

Good morning. We would like to receive the following two items mentioned in the attached article dated May 31, 2011, regarding the
ruptured storm drain that flooded the Village in 2011: 1) a report prepared for the City's Public Works Director regarding findings on the
cause of the flooding and 2) the letter to the City of Capitola from the County of Santa Cruz regarding who is responsible for the storm
drain.

File Upload
If applicable, please upload any files relating to your request.

20110531 News Article - Capitola Releases Findings on What Caused Village Flood (The Post.US.com).pdf 372.89KB

Public Records Requests may be submitted online via the Public Records Request form, by email, or by hard copy form
available at City Hall located at 420 Capitola Avenue, Capitola, CA 95010.

Please note: Public Record Act Requests submitted via email, fax, USPS, or dropoff after 5:00 p.m. on a business day,
Saturdays, Sundays, or holidays will be processed as received on the next open business day. The 10-day response
period begins when the request is received.
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PUBLIC RECORDS ACT REQUESTS
SUBMITTED TO COUNTY OF SANTA CRUZ

Request 25-91

Dates

Due

June 27, 2025

Received

February 13, 2025 via web

Requester

g Kristie Campbell / Fenton & Keller

B9 kcampbell@fentonkeller.com

@ Post Office Box 791, Monterey, CA, 93940
oJ 831-373-1241

I FENTON & KELLER

Request

Good morning. This Public Records Act request seeks all public records (as defined in Gov. Code § 7920.530(a)),
writings (as defined in Gov. Code § 7920.545 and Evid. Code § 250) in the possession of the County Planning
Department, Public Works Department, and/or Santa Cruz County Flood Control and Storm Water Division relating
to the portion of the flume/drainage easement located on/under the real property located at 427 Riverview Avenue
in Capitola (APN 035-132-01) (“Property”), including but not limited to: (1) ownership, maintenance, and repair of the
flume/drainage facilities/equipment on, under, and adjacent to the Property, and (2) flume/drainage easement-
related limits on development of the Property. Please let us know if you have any questions about this request.

Thank you.

Staff assigned

Departments

County Counsel
Planning

Public Works

County Real Property

Point of contact
PRA Requests Clerk of the Board

1 of 11
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PUBLIC RECORDS ACT REQUESTS

Item 2 A.

SUBMITTED TO COUNTY OF SANTA CRUZ

Request 25-386

Dates

Due

July 21, 2025

Received

June 26, 2025 via web

Staff assigned
Requester

Departments

8, kristie Campbell / Fenton & Keller County Counsel

B4 kcampbell@fentonkeller.com Planning

Public Works
@ Post Office Box 791, Monterey, CA, 93940

Santa Cruz County Sanitation District

oJ 831-373-1241
Point of contact

ﬁ FENTON & KELLER PRA Requests Clerk of the Board

Request

This Public Records Act request seeks all public records (as defined in Gov. Code & 7920.530(a)) and writings (as
defined in Gov. Code & 7920.545 and Evid. Code § 250) in the possession of the County of Santa Cruz relating to the
development, between 1922 and 2022, of the real property located at 427 Riverview Avenue in the City of Capitola,
County of Santa Cruz, which property is currently identified as APN 035-132-01. (Documents produced are not to be
combined with other public records requests by the same Requester. Thank you.)

& Message from requester ~ Requester + Staff

Good afternoon! Thank you for your response to our public records request. The original request was limited to
the Planning Department and I'd like to amend the request to include all public records (as defined in the original
request) in the possession of the County of Santa Cruz to include, but not be limited to, COUNTY COUNSEL,
PUBLIC WORKS, and/or the SANITATION DISTRICT. Thank you!

June 26, 2025, 2:16pm by the requester
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PUBLIC RECORDS ACT REQUESTS
SUBMITTED TO COUNTY OF SANTA CRUZ

Request 25-387

Dates

Due

July 21, 2025

Received

June 26, 2025 via web

Requester

g Kristie Campbell / Fenton & Keller

B9 kcampbell@fentonkeller.com

@ Post Office Box 791, Monterey, CA, 93940
oJ 831-373-1241

fil FENTON & KELLER

Request

Staff assigned

Departments

County Counsel
Planning

Public Works

Santa Cruz County Sanitation District

Point of contact

PRA Requests Clerk of the Board

Item 2 A.

This Public Records Act request seeks all public records (as defined in Gov. Code & 7920.530(a)) and writings (as
defined in Gov. Code § 7920.545 and Evid. Code § 250) in the possession of the County of Santa Cruz relating to the
development of the real property located at 402 Blue Gum Avenue in the City of Capitola, County of Santa Cruz,
which property is currently identified as APN 035-131-20. (Documents produced are not to be combined with other
public records requests by the same Requester. Thank you.)

& Message from requester ~

Requester + Staff

Good afternoon! Thank you for your response to our public records request. The original request was limited to
the Planning Department and I'd like to amend the request to include all public records (as defined in the original
request) in the possession of the County of Santa Cruz to include, but not be limited to, COUNTY COUNSEL,
PUBLIC WORKS, and/or the SANITATION DISTRICT. Thank you!

June 26, 2025, 2:18pm by the requester
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Item 2 A.

PUBLIC RECORDS ACT REQUESTS

SUBMITTED TO COUNTY OF SANTA CRUZ

Request 25-388

Dates

Due

July 21, 2025

Received

June 26, 2025 via web

Staff assigned

Requester
Departments
County Counsel
g Kristie Campbell / Fenton & Keller Y
Planning
B9 kcampbell@fentonkeller.com
Public Works

@ Post Office Box 791, Monterey, CA, 93940 o o
Santa Cruz County Sanitation District

J 831-373-1241 Point of contact

ﬁ FENTON & KELLER PRA Requests Clerk of the Board

Request

This Public Records Act request seeks all public records (as defined in Gov. Code 8§ 7920.530(a)) and writings (as
defined in Gov. Code § 7920.545 and Evid. Code 8 250) in the possession of the County of Santa Cruz relating to the
development of the real property located at 404 Blue Gum Avenue in the City of Capitola, County of Santa Cruz,
which property is currently identified as APN 035-131-21. (Documents produced are not to be combined with other
public records requests by the same Requester. Thank you.)

& Message from requester ~ Requester + Staff

Good afternoon! Thank you for your response to our public records request. The original request was limited to
the Planning Department and I'd like to amend the request to include all public records (as defined in the original
request) in the possession of the County of Santa Cruz to include, but not be limited to, COUNTY COUNSEL,
PUBLIC WORKS, and/or the SANITATION DISTRICT. Thank you!

June 26, 2025, 2:19pm by the requester

4 of 11
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PUBLIC RECORDS ACT REQUESTS

SUBMITTED TO COUNTY OF SANTA CRUZ

Request 25-389

Dates

Due

July 21, 2025

Received

June 26, 2025 via web

Staff assigned

Requester Departments

County Counsel

g Kristie Campbell / Fenton & Keller Planning

(% kcampbell@fentonkeller.com Public Works

@ Post Office Box 791, Monterey, CA, 93940 Santa Cruz County Sanitation District

J 831-373-1241 Point of contact
ﬁ FENTON & KELLER PRA Requests Clerk of the Board
Request

This Public Records Act request seeks all public records (as defined in Gov. Code § 7920.530(a)) and writings (as
defined in Gov. Code § 7920.545 and Evid. Code § 250) in the possession of the County of Santa Cruz relating to the
development of the real property located at 419 Capitola Avenue in the City of Capitola, County of Santa Cruz, which
property is currently identified as APN 035-131-26. (Documents produced are not to be combined with other public
records requests by the same Requester. Thank you.)

& Message from requester ~ Requester + Staff

Good afternoon! Thank you for your response to our public records request. The original request was limited to
the Planning Department and I'd like to amend the request to include all public records (as defined in the original
request) in the possession of the County of Santa Cruz to include, but not be limited to, COUNTY COUNSEL,
PUBLIC WORKS, and/or the SANITATION DISTRICT. Thank you!

June 26, 2025, 2:20pm by the requester

5o0f11
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PUBLIC RECORDS ACT REQUESTS Item 2 A.
SUBMITTED TO COUNTY OF SANTA CRUZ

Request 25-390

Dates

Due

July 21, 2025

Received

June 26, 2025 via web

Staff assigned

Requester

Departments

County Counsel

O Kristie Campbell / Fenton & Keller
e P Planning

B4 kcampbell@fentonkeller.com Public Works

@ Post Office Box 791, Monterey, CA, 93940 Santa Cruz County Sanitation District

J 831-373-1241 Point of contact

@ FENTON & KELLER PRA Requests Clerk of the Board

Request

This Public Records Act request seeks all public records (as defined in Gov. Code 8 7920.530(a)) and writings (as
defined in Gov. Code & 7920.545 and Evid. Code & 250) in the possession of the County of Santa Cruz relating to the
development of the real property located at 421 Capitola Avenue in the City of Capitola, County of Santa Cruz, which
property is currently identified as APN 035-131-27. (Documents produced are not to be combined with other public
records requests by the same Requester. Thank you.)

& Message from requester ~ Requester + Staff

Good afternoon! Thank you for your response to our public records request. The original request was limited to
the Planning Department and I'd like to amend the request to include all public records (as defined in the original
request) in the possession of the County of Santa Cruz to include, but not be limited to, COUNTY COUNSEL,
PUBLIC WORKS, and/or the SANITATION DISTRICT. Thank you!

June 26, 2025, 2:20pm by the requester

60of 11
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PUBLIC RECORDS ACT REQUESTS
SUBMITTED TO COUNTY OF SANTA CRUZ

Request 25-391

Dates

Due
July 21, 2025

Received

June 26, 2025 via web

Requester

g Kristie Campbell / Fenton & Keller

B9 kcampbell@fentonkeller.com

@ Post Office Box 791, Monterey, CA, 93940
oF 831-373-1241

fIl FENTON & KELLER

Request

Staff assigned

Departments

County Counsel

Planning

Public Works

Santa Cruz County Sanitation District

Point of contact
PRA Requests Clerk of the Board

This Public Records Act request seeks all public records (as defined in Gov. Code 8 7920.530(a)) and writings (as
defined in Gov. Code § 7920.545 and Evid. Code § 250) in the possession of the County of Santa Cruz, including but
not limited to, COUNTY COUNSEL, PLANNING, PUBLIC WORKS, and/or the SANITATION DISTRICT, relating to the
construction of the portion of the existing Noble Gulch drainage facility located under the real property located at
427 Riverview Avenue in the City of Capitola, County of Santa Cruz, which property is currently identified as APN
035-132-01. (Documents produced are not to be combined with other public records requests by the same

Requester. Thank you.)

7of 11
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PUBLIC RECORDS ACT REQUESTS
SUBMITTED TO COUNTY OF SANTA CRUZ

Request 25-392

Dates

Due

July 21, 2025

Received

June 26, 2025 via web

Requester

g Kristie Campbell / Fenton & Keller

B9 kcampbell@fentonkeller.com

@ Post Office Box 791, Monterey, CA, 93940
oJ 831-373-1241

f FENTON & KELLER

Request

Staff assigned

Departments

Clerk of the Board of Supervisors
BOS

County Counsel

Planning

Public Works

Santa Cruz County Sanitation District

Point of contact
PRA Requests Clerk of the Board

This Public Records Act request seeks all public records (as defined in Gov. Code 8 7920.530(a)) and writings (as
defined in Gov. Code § 7920.545 and Evid. Code § 250) in the possession of the County of Santa Cruz, including but
not limited to, COUNTY COUNSEL, BOARD OF SUPERVISORS (including the CLERK OF THE BQS), PLANNING, PUBLIC
WORKS, and/or the SANITATION DISTRICT relating to the provision of Noble Gulch flood control and drainage
services, including but not limited to written agreements with the City of Capitola. (Documents produced are not to
be combined with other public records requests by the same Requester. Thank you.)

g of 11

Item 2 A.

107




PUBLIC RECORDS ACT REQUESTS
SUBMITTED TO COUNTY OF SANTA CRUZ

Request 25-393

Dates

Due

July 21, 2025

Received

June 26, 2025 via web

Requester

g Kristie Campbell / Fenton & Keller

B9 kcampbell@fentonkeller.com

@ Post Office Box 791, Monterey, CA, 93940
oJ 831-373-1241

f, FENTON & KELLER

Request

Staff assigned

Departments

County Counsel

Planning

Public Works

Santa Cruz County Sanitation District

Point of contact
PRA Requests Clerk of the Board

This Public Records Act request seeks all public records (as defined in Gov. Code § 7920.530(a)) and writings (as
defined in Gov. Code § 7920.545 and Evid. Code § 250) in the possession of the County of Santa Cruz, including but
not limited to, COUNTY COUNSEL, PLANNING, PUBLIC WORKS, and/or the SANITATION DISTRICT (1) produced by
the City of Capitola to the County of Santa Cruz in response to the attached Public Records Act request, dated July 7,
2011, and/or (2) responsive to each of the eight requests identified in the attached Public Records Act request,
dated July 7, 2011. (Documents produced are not to be combined with other public records requests by the same

Requester. Thank you.)

Show less

9of11
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PUBLIC RECORDS ACT REQUESTS

Item 2 A.

SUBMITTED TO COUNTY OF SANTA CRUZ

Request 25-394

Dates

Due

July 21, 2025

Received

June 26, 2025 via web

Requester

g Kristie Campbell / Fenton & Keller

(%] kcampbell@fentonkeller.com

@ Post Office Box 791, Monterey, CA, 93940
oJ 831-373-1241

ﬁ FENTON & KELLER

Request

Staff assigned

Departments

Clerk of the Board of Supervisors
BOS

County Counsel

Planning

Public Works

Santa Cruz County Sanitation District

Point of contact
PRA Requests Clerk of the Board

This Public Records Act request seeks all public records (as defined in Gov. Code 8 7920.530(a)) and writings (as
defined in Gov. Code & 7920.545 and Evid. Code § 250) in the possession of the County of Santa Cruz, including but
not limited to, COUNTY COUNSEL, BOARD OF SUPERVISORS (including the CLERK OF THE BOS), PLANNING, PUBLIC
WORKS, and/or the SANITATION DISTRICT, relating to the County Board of Supervisors meeting on August 21, 1984,
relating to the issues identified in the attached Board Order, dated June 19, 1984. (Documents produced are not to
be combined with other public records requests by the same Requester. Thank you.)

10 of 11
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PUBLIC RECORDS ACT REQUESTS
SUBMITTED TO COUNTY OF SANTA CRUZ

Request 25-395

Dates

Due
July 21, 2025

Received

June 26, 2025 via web

Requester

8 Kristie Campbell / Fenton & Keller

B kcampbell@fentonkeller.com

@ Post Office Box 791, Monterey, CA, 93940
oJ 831-373-1241

ﬁ FENTON & KELLER

Request

Staff assigned

Departments

Clerk of the Board of Supervisors
BOS

County Counsel

Planning

Public Works

Santa Cruz County Sanitation District

Point of contact
PRA Requests Clerk of the Board

This Public Records Act request seeks all public records (as defined in Gov. Code § 7920.530(a)) and writings (as
defined in Gov. Code 8 7920.545 and Evid. Code § 250) in the possession of the County of Santa Cruz, including but
not limited to, COUNTY COUNSEL, BOARD OF SUPERVISORS (including the CLERK OF THE BOARD), PLANNING,
PUBLIC WORKS, and/or the SANITATION DISTRICT, relating to the attached Santa Cruz County Flood Control and
Water Conservation District Ordinance No. 3566, adopted June 26, 1984. (Documents produced are not to be
combined with other public records requests by the same Requester. Thank you.)

11 of 11
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Item 2 A.

MINUTES, Planning Commission, Regular Meetlng

May 17, "1971, CAFITOLA CITY HALL, 7:30 P.M.

The meeting was called to order at 7:30 P.M. by Chairman Waymire.

ROLL CALL
PRESENT: Commissioners Arthur, Battistini, Mason and Chalrman Waymire,
ABSENT: Commissioner Deasy.

PLEDGE OF ALLEGIANCE

The Pledge of Allegiance was led by Chairman Waymire.

APPROVAL OF MINUTES
A Hotion was made by Commissionar Mason, seconded by Commissioner Battistinl to

approve the minates of May 3, 1971.

Motion passed by volce vote and so ordered.

PUBLIC HEARINGS

A. Application #4312, Variance for addition of garage & rumpus room without

adequate front and side vard setbacks or Jot coverage at 427 Riverview

Avenue, Anita L. Arthur, Applicant.

Secretary Clarke explained the proposal was to construct a three car garage
with a rumpus soom over to the property line without side yard set backs.
Secretary Clarke said the street in front of this property was only twenty
twenty (20) feet wide and If the warfance was granted there should be at
least a ten (10) foot set back. Mr. Arthur said he would have too small a
lot If he had to set back ten {10) feet. Councilman Graves said his property
acress the street from the applicant was within five {5) feet of the line and
other properties were out closer than ten (10) feet.

Secretary Clarke said that the buildings that were closer to the street were
old but If you allowed a new structure at five {5) feet you would establish a
precedent which would be a hazard on a twenty (20} foot street, Councllman
Graves sald If you require the ten (10) feet you will create a damp dark
patic between the house and the garage,

MOTION WAS MADE BY COMMISSIONER MASOMN, SECOMDED BY COMMISSIONER BATTISTINI TO
CLOSE THE PUBLIC PORTION OF THE HEARING.

Motion passed by voice vote ‘and so ordered, with Commissioner Arthur abstaining.
The Commissioners felt the ten (10) feet should be required, however, they
would compromise on five (5) feet.

A MOTION WAS MADE BY COMMISSIONER BATTISTINI, SECONDED BY COMMISSIONER MASON TO
APPROVE APPLICATION #412 WITH A FIVE (5) FOOT SET BACK ON RIVERVIEW AND A
PEDESTRIAN EASEMENT ALONG THE WATER FRONT, BY THE FOLLOWING VOTE:

AYES: Commissioner Battistini, Mason & Chalrman Waymire. NOES: HNone.
ABSENT: Commissicner Deasys ABSTAINING: Commissioner Arthur.

B. Application #4lk4, Use Permit to use a traller for temporary office space while

permanent building is being constructed for Santa Lruz Savings and Loan at
1800 ~ Llst Avenue, Parcel #34-131-11, Lowell H. Wilcox, applicant.

There was no public comment.

A MOTION WAS MADE BY COMMISSIOMER MASON, SECONDED BY COMMISSIONER BATTISTINI
TO CLOSE PUBLIC PORTION OF THE HEARING.

Motion passed by voice vote and so ordered.

Commissioner Battistini said the Commission wouid like to welcome Santa Cruz

Savings and Loan. 112
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vil.

A MOTION WAS MADE BY COMMISSIONER ARTHUR TO APPROVE AFPLICATION #3414 FoR ltem 2 A.
A MAXIMUN OF ONE YEAR, SECONDED BY COMMISSIONER BATTISTINI, BY THE FOLLOWING VOTE:
AYES: Commissioner Arthur, Battistini, Mason- s Chairman Waymire.

NOES: HNone. ABSENT: Commissioner Deasy.

C. Application #3415, Use Permit to use .the Medular Display House at 1450 -~ List —
Avenue, for éemporary office while constructing building for Guarantée Land
Title Co., D. J. Morger, applicant.

Mr. Morger asked it the temporary power connectlon could be conpinued for the
year.

A MOTION WAS MADE BY COMMISSIONER ARTHUR, SECONDED BY COMM1SSIONER BATTISTINI TO
CLOSE THE PUBLIC PORTION OF THE HEARING.

Moticn was passed by voice vote and so ordered.

No comment from the Commission.

A MOTION WAS MADE BY COMMISSIOMER MASON, SECONDED BY COMMISSIONER BATTISTINI

TO APPROVE APPLICATION #415 FOR A MAXIMUM OF ONE YEAR AND WAIVE THE UNDERGROUND
SERVICE REQUIREMENT FOR THAT PERIOD, BY THE FOLLOWING VOTE:

"AYEB; Commissioner Arthur, Battistini, Mason & Chairman Waymlre.

NOES: None. ABSENT: Commissioner Deasy.

REGULAR MEETING - -

A. Lommunications
None.

B. Reports of Committees
Nene.

€. Unfinished Busihess
Nene.

D. New Business
Nene.

E. Oral Communications.
Chairman Waymire said there should be a floating safety 1ine outside the lagoon
to protect and aid swimmers. Commissioner Battistini sald there used to be one,
but it'was discontinued when the State had the beach.
Secretary Clarke said the Commission could recommend this to the City Counc:.
and they could consider this and budget the item If they felt it was -~
necessary.
A MOTION WAS MADE BY CHAIRMAN WAYMIRE, SECONDED BY COMMISSIONER BATTISTINI TO
RECOMMEND A FLOATING SAFETY LINE BE INSTARLLED ON THE OCEAN SIDE OF THE LAGOON.
Motfon passed by voice vote and so ordered.

ADJOURNMENT

There being no further business Commissioner Arthur mad a motion to adjourn the

meeting, seconded by Commissioner Battistini at 8:15 P.M., May 17, 1971.

Motion passed by volce vote and so ordered.

Respectfully submitted,

H.W. Clarke

Acting Planning Commission
Secratary:
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ARTHUR, Anita L.

Item 2 A.

PARCEL NUMBER

35-132-01

OCATION

427 Riverview

TYPE

Garage & Rumpus Room

VALUATION

$11,200.00

CONTRACTORS SEWER CONNECTION
BUILDING PLUMBING AND GAS ELECTRIC PERMIT NUMBER
IAME NAME NAME
Jack Nelson 5. @, Plumbing McCroskey DATE PAID
ERMIT NUMBER DATE PERMIT NUMBER IDATE PERMIT NUMBER DATE
7 e [ JR
6098 6-2-71 | 6213 | 7-19-7 6218 (=29=7 Yerermer
INSPECTIONS
— b )
BUILDING PLUMBING AND GAS ELECTRIC W ’w,/
OUNDATION Q\y ROUGH \%\V ROUGH \;\-: L_.:'_v
— - STREET OPENINGS

RAME & CHIMNEY

U

FINISH

FINISH

PERMIT NUMBER

TUCCO WIRE \\‘ WATER PIPE . FIXTURES. ETC. ¥ N DATE
\J Y N
-. N U N
TU. SCR. COAT GAS P.T. ! FINAL ) INSP.
L -
ATH OR WALLBOARD GAS FINISH U
&N 8) CURB, GUTTER & SIDEWALK
) N N PERMIT NUMBER
T R — i . QU
UES- ! s
\ SEWER "\\ N\ > N
\ X ')' ~ \ :‘
Y ; DATE
3\ s 5 f L
INISH COMPLETE Ry ! v
X N
er INSP.
~ -
ERT. OF OCCUPANCY ( ! SERVICE CLEARED
'WNER PARCEL N ER

ARTHUR, Anita L.

427 Riverview
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DEPARTMENT F BUILDING INSPECTION

420 CAPITOLA AVENUE
CAPITOLA, CALIFORNIA 95010
PHONE - 475-7300

- PERMIT

CITY OF CAPITOLA

Item 2 A.

Owner; Appiicanl: Location of Job:
“73¥7
: i Assessor's
ﬂ\(f {\_L‘-,_‘r’ TJAcK. Ne {_SQA_) Parcel No. __;5"_/?2_0 [
BUILDING A '
Contractor Lic. No.
Zone
— \
TJack Nelsad
Permit to 00
Valuation S [j 2ed
: ) ) ; oo
(d pvaed € ¥ Einfdc Koo Bldg. Fee 5 75"‘—“
SEWER CONNECTION N PLUMBING & GAS ELECTRIC
Ref. B.P.* Date Ref. B.P. * Date Ref. B.P.#___ Date
Contractor Contractor Contractor
District Permit 3 Permil $
PO Fixtures Lights
required? Water Healer . Fixtures
if "Yes" date Waler Piping Switches
petition filed Gas -~ Min. 5 Plugs
Type of service, unils, etc.: Gas - Over 5 Renge
Sewer Oven
Appliance tags:
Over 50M BTU Dryer
Under 50M BTU Water Healer
Annexation 5 Space Heater
Connection Motors
Inspection
Other Mech, Permit
Power Pole
Totel $ Total $ Total
DRIVEWAY OR STREET OPENING - Rood Mo.
Ref. B.P.* Date
Contractor
Insurance D o N OT
Driveway 3
Street length  Width  Depth W R lT E
opening
Other
Total $ I N T H I S

“THIS PERMIT IS SUBJECT TO ALL OF THE RULES AND REGULATIONS
GOVERNING SAID WORK SET FORTH IN THE ORDINANCES AND
BUILDING CCDE OF THE CITY OF CAPITOLA, AND THE LAWS OF THE
STATE OF CALIFORNIA, AND ALL AMENDMENTS THERETO."

P . 2 ) 7 4 _l", .-
A 2t ey {

4—'—”_7

('.oix?"\\

Signature of Applicant

15

Date

AREA

e THIS PERMIT MUST BE POSTED
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. BEFORE THE BOARD OF DIRECTORS 4 }rﬂ-f
OF THE SANTA CRUZ COUNTY FLOOD CONTROL AND WATER CONSERVATION DISTRICT
RESOLUTION Ng. 650-69

On the motion of Director Forbus
Duly seconded by Director McCallle
The following resolution 12 adopted:

RESOLUTION OF INTENTION TO ESTABLISH
ZONE NO. 5 OF THE SANTA CRUZ COUNTY FLOOD
CONTROL AND WATER CONSERVATION DISTRICT

NSEREAS. Section 302 of Act 7390 of the Californi# Water Code
(uncodified) provides that the Board of Directors of the Santa Cruz County
Flood Control and Water Conservation District may initiate proceedings for
the formation of 2ones whthin said District to undervake any project or
works of improvement; and

WHEREAS, in accordance with Sectlon 306 of said Act, the Chief
Engineer of gaid District has submitted to, and filed with, this Board of
Directors the Report of the Chief Enpineer of the District ont Ehie proposed
formation of Zone No. 5 of‘said District.

NOW, THEREFORE, IT IS HEREBY RESQLVED AND ORDERED that:

1. Thig Board hereby declares its intention to form a zone under
the terms of the Santa Cruz County Flood Control and Water
Conservation District Act, to include all of the territory
lying within the area bounded by Rodeo Guleh on the West,
Monterey Bay on the South, Soquel dreek oﬁ the East, and
Soquel Drive on the North; more pa;ticularly described on
Exhibit "A" attached hereto, and by this reference made a part
of this Resclution.

2. The naﬁe of the proposed zone is: '"SANTA CRUZ COUNTY FLOOD
CONTROL AND WATER CONSERVATION DISTRICT, ZOME No. 5."

3. The works of improvement for which the zone is to be createq
are as follows: .

a. Construcfion, maintenance and financing of a storm drain
aystem in aceniancs S an approved Master Plan of
drainage for the area.

b. Maintenance and improvement of the existing pilpes, dltchas,

and natural waterways pending reconstruction into the

| —

Item 2 A.
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; ._/ . . . ' tem 2 A,
: ] o
aforementionied Master Plan.
4, The Engineer's Report on formation of the proposed zone, the

master plan of drainage facilities to be constructed, estiﬂates

of cost, and proposed methods of financing,are on file with the

Clerk of this Board and with the Chief Engineer of tﬁis District,

and said aocumcnts are avéilable for examination by all inter~

ested pargies at the respective offices in the Coupfy Govérnment;1

Center, Sauta Cruz, California.

on the 16th day of _ December , 1969,
5. NOTICE IS HERFDY GIVEN that/at the hour of£1%:30 _ _ A, M., in

the Supervisors Chambers, County Govermmental Canter! Saqta
Cruz, California, is set as the date, time, and placé of public
"hearing before this Board upon the proposed formation of said
‘Zone No. 5 at which a1l interested persons for or against the
estabiishment of the proposed zone may appear and present testi-~
mnony.
BE IT FURTKER RESOLVED AND ORDERED that the Clerk of this Board is
hereby directed to publish a capy of this resolution pursuant to Séctiou
6066 of the Coveinment Code in a neuspaper of general circulation published in
the County andlcirculated in the propoéed zone, with the first publication
being made at least twenty (20) days prior'to the hearing date. Copies of
this rgsolutiun should also be posted in three (3) public places ir the
proposed zone at least ten (10) days beéore tbe hearing date,
PASSED‘AND ADOPTED by the Board of Directors of the Santa Cruz County
Flooa-Con;rol and Water Conservation District, this 18thday of _November ,
1969, by the follgwiné vote: :

AYES: DIRECTORS Forbus, McCallie, Cress and Chairman Mello
NOES: DIRECTORS None <
ABSENT: DIRECTORS Sanson

HENRY J. MELLO
Chairman of said Boa;d

ATTIEST: TOM M. KELLEY
Clerk of said Board

DISTRIBUTION: Co. Counsel . Water Projects Coordinmator
Director Public Works Auditor-Controller

Approved as to form!

' ; ‘ g S s ik
o i;):l':SBiT.ﬁ_.m_@::_; LT
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EXHIBIT "A" - ZONE NC. 5 OF THE SANTA CRUZ COUNTY FLOOD CONTROL
AND WATER CONSERVATION DISTRICT.

LEGAL DESCRIPTION

All of those lands situated, lying, and being within
the County of Santa Cruz that constitute that portion of the
Rancho Arroyo del Rodeo, as patented, lying southerly of Soguel
Drive and lving between Soguel Creek on the East and Rodeo Gulch
on the West, and more particularly the portion thereof described
as follows, to-—wit:

Beginning at the mouth of Rodeo Gulch where it meets
Monterey Bay at a point on the common hboundary of Rancho Rodeo
and Branciforte Rancho as recorded in the Assessor's Map Book 28
Page 22, County of Santa Cruz; thence, from said point along the
aforementioned common boundary proceed along the following
courses and distances, to the point where the centerline of Rodeo
Gulch intersects the centerline of Soguel Drive.

COURSE A DISTANCE (ft)

N 60, 45' E 402.6 feet
N 37° 30* E 510. *

N 732 30' B 1015, "

N 370 15' E 733. "

N 295 45' E 195. °®

S 84, 00' E 9. *®

N 46, 25' E 444.

N 280 04' E 246.  °

N 11, 38' E 169.6 "

N 275 22' E 232.5 °©

N 15, 30' E 642.0

N 155 30° W 752.0 ¢

N 10, 30° E 257.4 *®

N 3, 30' E 202.0 *

N 205 00° E 185.66 "

N 12 15' E 132, ™

N 00 162.77 °©

N 16, 00' W 142.56 "

N 177 00® E 262. *® ]
¥ 237 15* E. 132. *
S 5ij 45' E 45, ®

N 39° 45° E 100. *®

EREET Pt 27
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Legal Description (continued) Page 2
COURSE _ DISTANCE (ft)
° -
N 52 45' W 88. feet
N 105 20° W - 20, , ™
N 24 45 W 115.6 o
N 15 00* E 132.66 "
N 3 45' W 165. L
N 29 is' E 203.25 "
N 14 45' W 103.62 "
N 43 00' E 112. o
N 24 26' E 395.87 "
N 25 00' E 26. o
N 10 00' E '236.2 L
N s0 30" E 177. .
N 105 00* W .164. I
N 1,00'E 160. "
N 205 15" E 204. 5
N 325 30' = 300.
. N 56, 00' E 430,

N 190 15' £ 163. -
N 10, 00* E 210. =
N 75o 00* E 184. ¥
N 45, 15 E 89.2 "
N 10 15' E 188. %
N 12 15' W 307. ,
N 2° 15' W 1200, o
N 18° 00' W 112. 1y
N 44 30 E 175.96 "
N 15" W 200. -
N 460 15 W 180. -
N7, 45" W 178. "
N 85 45' E 65. b
N 80, 45' E 70. &
N d44_ 00" E 72. .
N 54 00* W 59. =
N a 00! E 191.4 -
N 850 30' E 135. "
N 225 00' E 85.8 &
N 9 15' W 104.0 .

Thence, along the centerline of Soquel Drive South
76 33 E 355.0' to the beginning of a curve to the pight with
a radius of 4,000. feet through a central anglg of 02 014‘ Q8"
- for an arc length of 156.07'; thence, South 74 18' 59~ East
208. 6‘ to the beginning of a curve to the left withh a radius

b , (\ o 120
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Legal Description (continued) : Page 3

of 900.' through a central angel of026O 45' 08" for an arc
lengtn of 420.22'; thence, North 78 53' 53" E 320.64' to

the beginning of a curve to the left wwtn a radius of

4,000.00' through a central angle o 03“ 09' 40" for an arc
lenqth of 220.69'; thence, North 77 46' 13" East to the center-
line of 41st Avenue; tnence, continuing easterly along the
centerline of Soquel AN to the easterly line of Rancho
Arroyo Del Rodeo; thence, along the common boundary between
Rancho Arroyo Del Rodeo and Soquel Rancho for the following
courses and distances:

COURSE DISTANCE (ft)
S 000 45' E 70. feet
s 13 30" W 558. 0
s 52° 45' E 296. ®
s 209 30' E 270. .
S 335 10' W 67. n
S 59, 45' E 1127. u -
S 45 37' W ‘ 36g. "
S oog 00" : 190Q. "
S 40 00* E 254, "
S 185 00' E 248.5 n
S 55 50' E 24,91
S 285 15" E 200. e
S 35, 10° E 281.18 "
S 41 55' E 135. "
S 133 10' E 126,74  ®
§ 35 13' W gl.61
S 31 32' E 558.43
S 55 15' W 409.69 "
S 175 57" E 572. =
S 39 30* E 72.25 ®
S 505 30' W 42.06 "
S 34 15* E 422. "
S 205 00 E 358.55 *
S 34, 15' E 430.00 ™.
S 545 15* E 80. n
S 435 l0' E 43. n
S 385 10f E 89. .
S 4lg 10' E 30. =
S 34 1ot E to the Bay of Monterey;

- thence, Westerly alcng the soutnerly line of the Rancho Arroyo

Del Rodeo to the most southwesterly corner of said Ranche and
the point of beginning.

The foregoing descrépt*on was compliled f£rom records of
the Santa Cruz County ‘Assessor, in the 0ffics of the Santa Cr
County Department of Public Works in November, 1969.

( X
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. RESOLUTION 69-22 ¥ .

RESCLUTION OF CONSENT

WHEREAS, Section 320-of the Santa Cruz County Flood _--
Control and Water Conservation District Act {uncodified Act 7390
of the California Water Code) specifies that no city or district
empowered to produce, store, or distribute water shall be included
within a Zone without its written consent by resolution adopted by
its legislative body; and

WHEREAS, the Board of Directors of the Santa Cruz County
Flood Control and Water Conservation District has, by the adoption
of a Resolution of Intention, declared its intention to form Zone
No. 5 of said District within the area bounded by Soquel Creek,
Rodeo Creek, Soquel Drive, and Monterey Bay for the purposes of con-
structing, maintaining and financing a storm drainage system, and
interim maintenance of existing pipes, ditches, and waterways;

NOW, THEREFORE, BE 1T RESOLVED by the Board of Directors
of the Soquel Creek County Water District that the 3Soquel Creek
County Water District does hereby give its consent that so much of
its territory as lies within the hereinafter described Zone No. 5 be
included within Zone No. 5 of the Santa Cruz County Floocd Control
and Water Conservation District if said Zone No. 5 is formed solely
far the purpcsés outlined in said Resolution of Intention.

7
A J N
PASSED AND ADOPTED this ‘/—"3‘ of ;f/CcJ,m-Ze’u , 1969,

by the following vote:
AYES: Izant, Bargetto, Peretto, lclachlan and Jenes
NOES: None

ABSENT: None

1
- |
GETRILA Yo in

/7

s ‘ ! v
Y ’\,. < 55, T
-__.;_:;.;...- S F R }

.
ATTEST:“ ,
: 5 :
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. RES.UTINM g, 10929

RESOLUTION OF CONSENT

WHERFAS, Section 320 of the Santa Cruz County Flood Control and
Water Conservation District Act (uncodified Act 7390 of the California
Jater Code) specifies that no city or district empowered to produce,
store, or distribute water shall be included wiflin a Zone without its
written consent by resolution adopted by its legislative body; and

WUEREAS, the Doard of Directors of the Santa Cruz County Fload
Control and Water Conservation District has, by the ndoétion of a ﬂesolﬁtinn
of Iutention, declared its intention to Form Zone No. 5 of said District
within the area bhounded hy Soquel Creek, Redeo Creek, Soquel Drive, and
Honterey Bay for the purposes of constructing, maintaining and €inancing
a storm drajnage system, and fnterim maintenance of existing pipes,
ditches, and waterways;

NOW, THEREFORE, BE IT RESOLVED by the City Council of the Clty of
Capitola that the City of Capitola does hereby gmive its consent to inclusinﬁ
of its territory within Zone No. 5 of the Santa Cruz County Flood Control
and Water Conservation District if said Zone No. 5 is formed solely For the
purposes outlined in said Resolution of Intention;

PASSED AND ADOPTED this  Nth  day of _ DNecrmber , 1969,

by the following vote:

AYES: Councilmen PNeccaria, firaves, Fontes, Walker and Mayor Lannin. .
NOES: Hone
ARSENT: ‘None

Item 2 A.

Sl o i
7 7

ATTEST:

hj7z;L/L/wﬂA-dL,/ é??p T;7Z¢Léi£¢L14\_

City Clerk
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BEFORE THE BOARD OF DIRECTOPS
0F THE SANYA CRUZ COUWIY FLOOD CONTROL AND WATER CONSERVATION DISTRICT

RESQLUT1ON No. 719-69

On the motion of Director Torbus
Duly seconded by Director 3Janson
The following resclution is adopted:

RESOLUTION ESTABLISHING ZONE NO. 5 OF THE SANTA CRUZ

COUNTY FLOGD CONTROL AND WATER CONSERVATION DISTRICT

IN ACCORDANCE WITH PPOVISIONS OF ACT 739G OF THE
CALIFORNIA WATER CODE funcodified}

WHEREAS, this Board of Directors of the Santa Cruz County Flood
control and Wster Conservation District by its Resolution No. 650-49,
adopted November 18, 1969, declared its intention to establish Zone No. 5
of said District within the County of Santa Cruz, and with proper notice
set Tﬁesday, December 16, 1969 at 11:30 A.M. as the date for public hearing
upon the formaticn of said Zone; and

WHEREAS, the hearing was held at the time and place fixed in said
Resolution of Imntention, the Report of the Chief Engineer was considered
and adopted, and a majority protest was not received; and

WHEREAS, the City of Capitola and the_Soquel Creek County Water

District have given their consent in writing to the formation of said

13

Zone Fo. 3.

NGW, THEREFORE, BE IT RESOLVED AND ORDERED:

1. The Board of Directors of the Santa Cruz County Flood Controel
and Water Conservation District does hereby declare and
determine that Zone No. 5 of said District be, and it hereby
is, established. ]

2. That the boundaries of Zone Wo. 5 so formed shall be all of
the lands bounded on the South by Monterey Bay, on the East
by Scoquel Creel:, on the North by Soquel Drive, and om the
West by Rodeo Gulch, hejug more particularly described and
set forth in Exhibit “A", attached hereto and by this
reference made a part hereof.

3. The name of the Zone ig: "SANTA CRUZ COUNTY FLOOD CONTROL
AND WATER Cbl‘ISERVATION DISTRICT, ZONE NO. S5." °

4. The works of Improvement for which Zome No. 5 18 created are
as follows: I _

a. Construction, maintenance and financing of a storm drain

system in accordauce with the approved Master Plan.

it/ pagn | o ZT
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b. Maintenance and improvement of the existing pipes, ditches,

and natural waterways pending reconstruction into the

aforementioned liaster Plan.
BE IT FURTRER RESOLVED AND ORDERED that the Clerk of this Board
shall and hereby is directed to:

1. File a statement setting forth the legal description of

Zone No. 5 with a plat or map showing said boundaries with

the Assessor of the County of Santa Cruz and with the State

Board of Equalization in Sacramento.
PASSED AND ADOPTED by the Board of Directors of the Santa Cruz
County Flood Control and Water Conservation District this 16th

AYES: DIRECTORS Sanson, Forbus, McCallie, Cress and Chairman Mello

NOES: DIRECTCRS MNone

ABSENT: DIRECTORS None

" ATTEST: TOM M. KELLEY

Clerk of said Board

DISTRIBUTION: Co. Couunsel

Director Public Works

"day of December, 1969, by the following vote:

HENRY J. MELLO

Chairman of said Board

Water Projects Coordinator
Auditor-Controller

Approved as to form:

Qourns s 75?- #gl.ua_k;;_-——\

Tjsw. COUNTY COUNSEL

Item 2 A.

ITATE OF CALISORNIA ‘88
COUNTY OF SANTA CRUZ

LTOM MM, KELLEY, County (lerk and ex-officlo
(_‘-1' itoef e Ban | oaf Sancivieors of the County of
fapia Cray, fa'c of Californi, do hereby certify that
the for A a ree vl gerreel copy of a rerolntion

passed aeped By and entered in the minutes of
the eaid 1 s, k

In Witncan vefiersof | have hereunio set my hand and

ulfixed Ite cenl o 11 en'd Doard, on LZ-49 195 F
TOM M. KI':LI.‘I;Y/- County Clerk

vy \_Jelec XA 0, £ Depmty

ar oo -“nww-‘y‘;:v'-v . *"h-—-#—.—'
ok PR S ——

._:;".-- - o »2’/_
B ST e PR B
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SANTA

November 10, 1969

BOARD OF SUPERVISORS
County of Santa Cruz
701 Ocean Street

Santa Cruz, California

SUBJECT: VORMATION OF ZONE 5 OF THE SANTA CRUZ COUNTY
FLOOD CONTROL AND WATER CONSERVATION DISTRICT

Gentlemen:

Pursuant to the provisions of the Santa Cruz County Flood Contrel
and Water Comservation District Aet - Act 7390 of the California
Water Code, Uncodified, Part 2 - herewith is submittad the report

of the Chief Engineer of the District in accordance with Sectiom 306
of said Act.

Section 306 reads as follows:

"Prior to the hearing on the propesal to astablish
any zone, the Board shall direct the chief enginesr
of the District to make and file a report with the
Board which shall show:

a. A general description of the project or works of
improvement for which the zone is to be created;

b. A general descrizstion of any lands, rights of way,
easements and property to be taken, acquired or
injured in carryinmg out such work;

c. An estimate of the cost of the project or works,
including an estimate of the cost of any lands,
rights of way, easaments and property proposed
to be taken, acquired, or injured in carrying
out said work, and also of all incidental ex-
pensas and of all operating, maintenance and
other costs which may be imcurred ia comnection
therewith.”

onger_S PWALE 2
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Board of Supervisors _ Page 2
November 10, 1969 '

The formation of the zome in accordance with this report and recom-
mendations has been requested by the Capitola City Council. The
accompanying Master Plan and cost estimates were prepared by the
City of Capitola at City expense and reviewed by this office.

This report contains all of the required information that is pert-
inent to the proposed Zone. It may be accepted by the Board or
referred back to the Chief Engineer for such modificatioas and
changes as the Board deems necessary in the best interests of the
Diseriee,

In coaformance with the provisions of Section 320 of the Act,
Resolutions of Consent tc form this zone will be required from the
City of Capitola, and the Soquel Creek County Water District.

It is recommended that this matter be set for public hearing before
the Board of Directors of the District at the earliest possible
date.

Respectfully submitted,

Az o
D. A. PORATY
District Engineer
ERH:1a
Attacﬁments

EK}ﬁIHI__:é:;_.jﬁﬂﬁljg:lﬂzgg;-
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SANTA CRUZ COUNTY FLOOD CONTROL AND WATER CONSERVAIION DISTRICT
REPCRT OF THE CRIEF ENGINEER OF THE DISTRICT ON THE FORMATION
OF ZONE 5 OF THE DISTRICT

Issued pursuant to the provisions of Saction 306 of Act 739G,
Uncodified Acts of the Californmia Wzter Code

November, 1969

D. A. PORATH, Discrict Exgineer
af the Santa Cruz County Tleod
Contrel & Watar Comnsarvation
Discrict

DXHIBT 5m5d‘¥
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PROPOSED ZONE

The official designation of the proposed Zome of Benefit of the Santa Cruz
County Flood Countrol and Water Conservation District shall be: "Zome No. §

of the Santa Cruz County Flood Control and Water Conservation District.”

TERRITORY OF ZONE

The territory of the zome shall be 21l the lands within the area bounded by

Soquel Creek oun the East, Monterey Bay on the South, Rodeo Gulch on the West,
and Soquel Drive on the North, as shown on the attached map, Figure 1,

entitled "Zone Boundaries."

DESCRIPTION OF PROJECT

The project shall consist of construction amd maintenance of a storm drainage
system as shown on Figure IL entitled '"Proposed Improvement.” Until comstzuc-
tion of proposed improvements, existing run-off channels will be maintained by

the zone.

PURPOSES AND OPERATIONS

The primary purpose of the zone is to establish the authority under the

California Water Code (Act 7390, Sect. 306) to finance and construct a storm
drain system within the zone. Financing of thege facilities will be accompl-
ished by a combination of building permit drainage fees, assessment districe
proceedings, contributions from develorers, and ad valorem tax levy. Since
the master plan is included in this report, the zome can, at a later date,
bring before the Board an ordiunance establishing the basis for collecting
these drainage fees. Funds collected from these fees will be applied toward
the coastruction costs with the remainder of the coastruction beiag paid for
by normal assessment district proceedings, augmented by tax levy as urgency

might demand in the future.

An immediate function of Zone 3 is to be able to acquire rigﬁts of entry onco
these now private channels to maintain them and to improve flow charactaristics.
Maintenance would consist of a weed abatement gro gram as well as redoviag
weeds, brush, smags and logs from the chamasls proper. Channel scouring and
excessive erosion would be corrected. ¥No major cianmel widening cr resiign-

ment weuld faks place.

At presznt the Districr does not have any 2asamants or right of way in tnese

mz-l————?%i\g poga ot &
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channels except where they cross or flow within public road rights of way.
It is znticipated thart some of these easements necessary to maiatain these
channels would be acquired by the District. No channel maintenance could

take place until easements, rights of way, or rights of entry were available.

All funds available after maintenance expenditures would be used for acquisi-
tion of the necessary rights of way and construction of the proposed drainage

system.

Maintenance operations of Zome 5 can be accomplished by District persounel
functioning as an cperating division of the County Public Works Departﬁenc,
using equipment from the Public Works Department equipment pool, and under

the directicn of the County Public Works Director and his staff.

It is proposed that the maintenance operation be financad by the Zone- oper-
ating fund and that the fund will be charged for services, equipment, and
management in the same manner in which the Department conducts the finamcial

management of other special districts.

It is proposed that district persemnel and County.Public Werks persconnel,
ﬁhen employed on Zonme activities, will cooperate and aid in the pertipseant
operations of other County departments, zand with azppropriats Federal, State,
and local agencies, both within and without the County, having responsibili-
ties in the arez of water guality, water resources management, flood control,

and relatad enviroomental factors.

ESTIMATED MAINTENANCE CQSTS

Initial maintenance costs are expectad to be hign during the first years of
zone operation, because many of these channels have never been mainZained.
During the first years of wmaintenance, the costs hava been based upon 2
winimum working umit wnich consists of a foreman and two equipment operators;
It is recognized that these imitial mezintenance costs will drop drastically
afrter the propcsed system is built. Maintenancs costs for the above‘men

and equipment are as follows:

Foreman 500 hrs. 2 $6.30 = $3250

Fquipment Cperaztor 1000 hrs. @ 35.35 5350

EYIBIT, fS ) ;%mﬂwjg 5i_§§i_
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Equipment
Pickup truck 500 hrs. @ $1.00 = § 500
Weed Sprayer. 100 hrs. @ 1.50 = '150
Back hoe 350 hrs. @ 3.50 = 1225
Grader 1060 hrs. @ 6.00 = 600
Dump 250 hrs. @ 4.00 = 1000
Overhead 1500 hrs. @ 1.20 = 1800
Sub total §$ 13,875
+ 3% 416
‘Total operating unit $ 14,291
Contingencies 15% 2,144‘
*Probable annual maintenance budget § 16,435

*This is the estimated maximum first year cost and this cost will be reduced
rapidly to near zerc each year as open ditches are replaced with permanent pipes.

ESTIMATED CCONSTRUCTION COSTS

Construction of the Storm Drain System is divided into three parts:

System A - To drain the area easterly of 4lst Avenue lying between Opal CLiff
Drive and Grazce Street.

Systea B - To drain the area gemerzlly north of Portola Drive and west of, and
including, 4lst Avenue.

Miscellaneous Piping - A number of small isolated drainage problems generally
=3

south of Portola Drive and the railroad.

Item Quanity Unit Unit Price Cost

12 inch R.C.P. 2000 L.F. 10.00 $20,000.00
18 ianch 2.C.P. 2750 L.F. 12.00 : 33,Q000.00
24 inech R.C.P. 1200 L.F. 15.00 18,000.00
30 inch R.C.P. 450 L.F. 17.00 7,650.00
36 inch R.C.P. 2900 L.F. 18.00 , 52,200.00
Catch Basins 56 Ea. 300.00 16,8C0.00
Manholes 42 Ea. 350.00 14,700.00
Outfall Structure 1 Ea. 1000.00 1,000.00
R.R. Crossinzs 2 E4, 3000.00 6,000.00
Connect Pipes 4 Ea, 150.G9 : ~ 50G.00

Total System a4 § 170,000.00

exiaiT__ D b P L d .
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Svstem B
Unit
Item Quantity Unit Prica Cost
Chain Link Fence 4,020 L.E. §  4.00 $ 16,080
Right of Way 80,000 L.F 0.50 - 40,000
12 inch R.C.P. 111 L.F 6.00 3,480
18 inch R.C.P. 3,950 L.F. 8.00 31,8090
36 inch R.C.P. 620 LiE s 12.90 . 7,440
42 inch R.C.P. 805 - L.F 15.00 12,075
48 inch R.C.P. 440 L.E 22.00 9,680
$4 inch R.C.P. 635 L.F. 26.00 16,510
72 inch R.C.P. 1,810 L.F 60.00 108,600
4X8 Box (covered) 1,320 L.F 80.00 105,600
4X9 Box {open) 2,010 L.F §5.0D 130,650
Catch Basins 30 Ea. 300.00 8,000
Manholes 28 Ea. 350.00 9,800
Dox Structures (.H.) 2 Ea. 1,500.09 3,000
R.R. Crossing (share) 1 Ea. 15,000.00 15,000
Connect Pipes 10 Ea. 150.00 1,500
Total Systasm 2 $520,000
Subtotal systsns A & 3 $550, 000
Add 10% Tor small misc. piping 69,090
Total comstruction costs systems A & 3 $75%,600
10Z contingency 76,000
Zagineering . Faas £2,000
Lazzl, Princing, Advercisiong 25,000
TOTAL COSTS SYSTIMS & A¥D 3 $332,000
TINAUCTING VAINTENANCE D? TES 20NLC |
The maxinum tax that may be levied by a Zone of Banafit is 25 cents per $100
of assassad valua:tion of all tawable progarty wichin the Zorna. The zpprovad
budgat for the Zome, as adop%ed by the 3ozrd of Dirazctors of the District, wils
determine che sxagt zmouart of anaval Zz2x nszcessarsy to Sinznes tha acoivity of
the Zoepz for a2ach fiscszl yaar
As of Cerofar, 1969, the arsromimate asssssad evaluavion of the 2ntir: zome a3 3L:T
se Fiz. I i3 $1%,090,300 itk an astizztad aznusl szintenanca Sudgat of 315,533,
the te 22 §.11 gey 31L7 of asgcegsed svelwztio 132
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Flood Control Zones

Santa Cruz County

San Mateo County

Legend

Flood Control District

Flood Control Zone 5

Flood Control Zone 6

- Flood Control Zone 7

- Flood Control Zone 8

Nomans Creek

ick on a zone below to see a larger map
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https://www.dpw.co.santa-cruz.ca.us/LinkClick.aspx?fileticket=ha1pO6TCn0Y%3d&tabid=6409&portalid=19
https://www.dpw.co.santa-cruz.ca.us/LinkClick.aspx?fileticket=IH9nXTblsMo%3d&tabid=6409&portalid=19
https://www.dpw.co.santa-cruz.ca.us/LinkClick.aspx?fileticket=eC-x1SK0Bn8%3d&tabid=6409&portalid=19
https://www.dpw.co.santa-cruz.ca.us/LinkClick.aspx?fileticket=vhifIL2xWao%3d&tabid=6409&portalid=19
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Screenshot of Zone 5 (blue) from County Flood Control Zones map (May 2019)
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County of Santa Cruz

Storm Water Master Plan
and Management Program

Volume 1
Zone 5 Master Drainage Plan

KVL Consultants, Inc.
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County of Santa Cruz

Storm Water Master Plan
and Management Program

Item 2 A.

Volume 1
Zone 5 Master Drainage Plan

KVL Consultants, Inc.
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1. Introduction

Background

The County of Santa Cruz Public Works Department is responsible for operating and
maintaining the storm drainage facilities in the areas between the cities of Santa Cruz and
Watsonville. The area includes the communities of Live Oak, Capitola, Soquel and Aptos,
referred to as Zone 5. There are a number of locations within these areas that require
system improvements to mitigate drainage problems and the County is committed to
upgrade the drainage system on an ongoing basis within budget limitations.

To assist the County in developing a capital improvement plan for drainage
improvements, KVL Consultants, Inc. was hired in September 1997 to develop a Storm
Drain Master Plan for Zone 5. The Master Plan includes the hydrologic and hydraulic
analysis of modeled facilities, proposed improvements and cost estimates to upgrade
system deficiencies and a capital improvement plan to carry out the improvements over a
period of time.

Study Area

The study area (Figure 1-1) is the Zone 5 watershed. The study includes the hydrologic
analysis of all areas contributing runoff to Zone 5 and the hydraulic evaluation of
conveyance systems within Zone 5 equivalent to pipe sizes of 30" diameter and larger.
Capacities of existing storm drains smaller than 30", that have been mapped and for
which there is data, have been analyzed to establish their capacity and how they can be
incorporated into the overall master drainage plan.

Study Approach

To facilitate the management of future changes, a computerized Storm Water Facilities
Management System has been developed on a Personal Computer to integrate system
modeling, cost estimates and capital improvement plans of proposed improvements. The
system includes a PC based Geographic Information System for graphic viewing of
system facilities, model results, proposed improvements and facility maps.

With the County’s move toward managing their infrastructure in digital format, the data
developed for the master plan is compatible with the existing infrastructure mapping
program and can also be transferred to the County’s IBM 3090 mainframe system.

The results of the study are presented in the following documents and computer

programs:
Volume 1 Zone 5 Storm Drain Master Plan
Volume 2 Stormwater Facilities Management System User’'s Manual
Program Stormwater Facilities Management System

This document is Volume 1 — Zone 5 Storm Drain Master Plan.

KVL Consultants, Inc. 1-1

County of Santa Cruz - Zone 5 Storm Drain Master Plan 141
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County’s Current CIP

A list of planned and unplanned CIP projects was provided by County staff. The list is
shown in Table 5-3 with their locations shown in Figure 5-2. This list should be reviewed
by County staff in conjunction with the sub-standard sections detailed in Table 5-2 and

Figure 5-1.
Table 5-3 County’s Current CIP

CIP No | Program |Description Estim?(;e;l
D3001 U 41st Ave, SPRR crossing to Monterey Bay 315,000,
D3002 U Gross Rd/ Coffee Ln to Rodeo Gulch 85,000
D3003 U  |Corcoran Ave, north end to Portola Dr 85,000
D3004 u Soquel Ave, Mattison Ln to Rodeo Guich 170,000
D3005 u Mission Dr/Soquel Dr./Commercial Way Area 80,000
D3006 u Capitola Rd/ Clares St/ Deanes Ln to Rodeo Gulch. 45,000
D3007 U Soquel Ave, @ Arana Guich 110,000
D3012 9} Gross Rd to Rodeo Gulch 70,000
D3013 U Kinsley St Chanticleer Ave to 17th Ave 260,000
D3014 U  |Portola Dr @ 32nd Ave 110,000
D3015 U Volz Ln, end of road to channel 65,000
D3016 u Bostwick Ln, roadway to Arean Guich 182,000
D3021 u 33rd Ave, Hawes Dr to East Cliff Dr 325,000
D3022 U Dee St near Thompson Ave 25,000
D3023 u Roland Dr @ 32nd Ave 45 000|
D6501 U  |Monterey Ave downstream improvements. 70,000
D6502 u Mulberry Ln erosion control. 25,000
D6503 u Cory Stto Highway 1 135,000
D6504 U Rosedale Ave./Orchard St./Hihn ROW 195,000
D6520 P |Monterey Ave., City of Capitola (Design done by Bowman & Williams) 55,000
D9001 U Noble Gulch; Bay Ave to Soquel Creek. 535,000
D9002 U Capitola Esplanade pump system. 160,000

Total 3,147,000

KVL Consultants, Inc. 5-5
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Item 2 A.

Executive Summary

1 Executive Summary

1.1 Background and Context

A significant planning effort has been undertaken to help guide the Santa Cruz County Flood
Control and Water Conservation District (FCWCD), County of Santa Cruz, and City of Capitola
in establishing a prioritized Master Plan Improvement Program for regional systems in the Zone
5 service area, including the City of Capitola.

Three prior drainage studies have been completed for the Zone 5 area. Most recently, the Zone
5 and Zone 6 Storm Drain Master Plan (SDMP) was completed in 2013. That study sought to
develop a capital improvement plan with the goal of meeting a 10-year level of service standard
throughout the storm drain network. This study did not include the City of Capitola. Models
developed for the prior study remain a valid tool for evaluating impacts on local systems and
should also be maintained.

The study area and existing stormwater conveyance system are shown in Figure 1-1.

esssss Open Channel

Culvert; Storm Pipe
2013 Zone 5 Model Catchment
Catchment Added/Modified Since 2013

|:| Zone 5 Boundary

Figure 1-1: Study Area and Existing Storm Drainage System
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This master plan is intended to be a planning guide for Zone 5 and is based on best readily
available data and information. The recommended projects and activities should be addressed
and prioritized based on life safety, potential for property impacts, funding, and public concerns.
The engineering analyses performed for this study are intended to segue into design of projects
which are funded. The construction design process should use more detailed improved data
including surveys, utility mapping, and property/easement acquisition.

Known ownership of the drainage infrastructure has uncertainty in serval reaches. Engineering
and operations analyses were completed on a watershed basis to create a comprehensive
document. The proposed improvement projects and maintenance activities are not intended to
imply Zone 5 ownership nor responsibility. Communication and coordination will be key
elements of completing projects where system conveyance overlaps with private property.

1.1.1 Local Agency Responsibilities

Santa Cruz County, the City of Capitola and the Zone 5 Flood Control and Water Conservation
District (Zone 5) work to protect local water resources by managing creeks and streams,
cleaning up trash and pollution, and managing storm drains to minimize flooding. Despite these
efforts, our community faces significant challenges from climate change and natural disasters,
and an aging storm drainage infrastructure.

Protecting Local Beaches and Water Resources from Pollution

During a storm, rainwater is "runoff," meaning that it runs off roofs, roads, driveways, parking
lots, and many surfaces, washing with it trash and pollutants, including fertilizers, vehicle fluids,
pesticides, pet waste and other bacteria sources as it makes its way through storm drains and
ditches — untreated — into our streams, rivers, and ocean, impacting the Monterey Bay National
Marine Sanctuary. Keeping our beaches open and clean and maintaining shoreline water quality
in the Sanctuary is critical for the health of Santa Cruz County residents, visitors, aquatic life,
and the local economy.

Minimizing the Damaging Effects of Floods

Natural geography puts lower elevation areas of Santa Cruz County at high flood risk. The
severe atmospheric rivers that occurred during the 2023 winter storm season resulted in
devastating flooding and underscored the need to prepare for emergencies and to protect local,
natural water resources.

Maintaining aging storm drainage systems is essential to helping prevent significant property
damage in neighborhoods and loss of life during major floods.

Protecting Public Health and Long-Term Water Supplies

Public agencies in Santa Cruz County recognize the importance of effective storm drainage and
watershed management to minimize flooding and protect local waterways, which are vital to the
overall health of our ecosystem.

Our region’s system of storm drains, pumps, channels, pipes, culverts, outlets, and lagoons are
essential to collect and manage storm runoff to protect our beaches and local waterways from
pollution. Keeping these water resources safe and clean is critical to protecting both public
health and local wildlife.
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Upgrading and Maintaining Aging, Deteriorating Stormwater System

Much of the storm drain infrastructure in Santa Cruz County is more than 50 years old, and
many channels, pipes and pumps located on both public and private properties are
deteriorating. Without repairs or improvements, local communities face an elevated risk of
flooding in our low-lying communities and pollution of our beaches, rivers, and other local water
resources.

1.1.2 Climate Change

Climate change impacts on sea-levels and precipitation are addressed to gage future system
needs. Capital projects cost presented in this report are based on existing deficiencies and
construction costs. Climate adaptation and resiliency should be incorporated into each project
as they are funded and designed.

This document does not consider coastal protection needs (e.g., erosion protection, armoring,
flood walls, or levees). With a focus on interior drainage systems, the implications of sea level
rise (SLR) are contemplated. However, a regional scale solution may be required for coastal
protection as well to develop greater resilience against a broader array of climate hazards. This
is beyond the scope of this analysis.

1.2 Study Objective

This storm drainage study builds on prior analysis in the Zone 5 service area with a narrower
focus on meeting a 25-year level of service standard for regional systems consisting of closed
conduits and open drainage ditches. The study looks at the 100-year conveyance of the major
creek systems, including Rodeo Creek Gulch, Arana Gulch, Soquel Creek, and Noble Creek.
This study includes the City of Capitola, which was not studied in the 2013 report. Regional
facilities include “backbone” closed-conduit systems and open channels where stormwater
concentrates from local systems.

The basic objective of this study is to identify capacity issues and project alternatives to mitigate
flooding on the regional system.

The tasks completed as part of this study include:

= A condition assessment of various system elements, including pipe systems, open
conveyances, and culverts;

= Collection of field data to supplement GIS data for building an existing conditions model

of the storm drainage network;

Examination and refinement of existing drainage area delineations;

Assessment of the performance of existing regional storm drainage systems;

Identification of capital improvement alternatives to reduce flood risk;

Estimation of project costs for the Capital Improvement Program (CIP);

Development of an Operations and Maintenance (O&M) Program; and

An evaluation of funding strategies to implement the CIP.

This study applies the same methodologies as the 2013 study to develop hydrologic and
hydraulic models of the regional pipe and open conveyance systems. The 2013 study models
remain valid tools for evaluating system capacity as needed, in conjunction with other Zone 5
infrastructure projects for development and redevelopment. The two models should be used
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hand-in-hand when possible, with the wider system model used to evaluate localized capacity
and impacts, and the updated regional system model developed for this SDMP to be used for
those projects and changes expected to impart wider system impacts.

1.2.1 Regional Stormwater Coordination

Prior master planning efforts including Zone 5 did not include areas within the City of Capitola’s
boundaries. Runoff from portions of Zone 5 outside of Capitola drain into the Noble and Soquel
Creeks, which impacts regional drainage systems within Capitola. The City of Capitola has
provided funding to support this effort and includes these previously excluded areas in this
analysis. Historical drainage issues are well known and recorded in Noble Gulch in particular.
These capacity issues, as well as an evaluation of the condition of these systems, are
addressed in this report.

This SDMP primarily forms a guide for addressing regional system capacity issues. However,
municipal stormwater management is a multi-faceted endeavor requiring both inter- and intra-
jurisdictional coordination. Consideration must be given to the impact of new capital assets
(CIP), finances, O&M, and regulatory compliance (the Central Coast Regional Water Quality
Control Board [RWQCB] National Pollutant Discharge Elimination System [NPDES] Permit).

1.3 Evaluation

This study utilized and further developed InfoSWMM models for Zone 5 built for prior studies.
These models include subcatchment hydrology (rainfall-runoff) and conveyance system
hydraulics (dynamic wave routing).

Detailed review, field investigations, analysis, and modeling of the area’s storm drainage system
led to several conclusions. We used these conclusions to recommend improvements to the
system intended to reduce flood risk for Zone 5’s regional systems.

The recommended improvements are considered planning level and based on currently
available information. Detailed project designs will ultimately require more data, including utility
locations and any necessary geotechnical information.

We evaluated the current physical condition of the drainage system using pole-mounted camera
topside observations. Based on the observed condition during topside investigation, specific
reaches were identified for a more detailed CCTV inspection. Most of the observed system is in
good condition. However, there are reaches with heavy debris and sediment accumulation.

1.4 Capital Improvement Recommendations

This study includes a CIP based on model results and suggested improvements. Capital
projects recommended in this document to address capacity and condition deficiencies are
estimated to cost between approximately $37 million and $63 million in 2023 dollars. A range of
costs is provided, as for certain projects, multiple alternatives are identified. The actual value of
the improvements will ultimately depend upon the final design of each project, which could vary
based on several factors, including whether systems are replaced or augmented with new,
parallel systems.

It is important to remember that in addition to design and construction, California Environmental
Quality Act (CEQA) must be satisfied for any capital improvement project described in this
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report that may be implemented in the future through the preparation of an appropriate
Environmental Impact Report (EIR), Mitigated Negative Declaration (MND), or determined to be
categorically excluded.

While projects within public right of way are often preferred, capital improvements identified in
this document do pass through privately owned properties in some locations, which may limit
feasibility. A summary of estimated costs by priority are summarized in Table 1-1.

Table 1-1: Approximate Cost Ranges of Capital Improvements by Priority

Priority Description Approximate Cost

High magnitude, high impact flooding
where heavy erosion and property damage
High pose major risk; Urgent repairs or $22,760,000 - $47,760,000
replacement of existing system in very
poor condition

Moderate magnitude flooding with
relatively extensive impact on regional and
Medium local systems, posing some risk of property $7,320,000 - $7,730,000
damage or erosion; Repair or replacement
of existing system in poor condition

Low magnitude flooding with relatively low
impact on regional and local systems and

Low little risk of property damage or erosion;

$7,560,000

Low priority repairs

1.5 Operation and Maintenance Program

Schaaf & Wheeler’s subconsultant, NCE, reviewed the County and City of Capitola existing
O&M programs and evaluated the storm drain system maintenance needs. A maintenance plan
was developed for the County and City to provide recommendations for asset inventory,
analysis and forecasting, work program actions, and tracking and reporting. Associated costs for
implementing these recommendations were also developed as part of the funding and financial
plan.

1.6 Funding and Financial Plan

Schaaf & Wheeler’'s subconsultants, NCE and NBS, worked together with information contained
in this SDMP to develop a funding and finance plan that includes funding the recommended
O&M and CIP projects within this report, as well as remaining compliant with NPDES Permit
Requirements handed down by the State. Costs of implementation are subdivided into four
categories: Capital Improvements, Operations and Maintenance, NPDES Permit Compliance,
and Program Management. The breakdown of these costs across Zone 5, County of Santa
Cruz, and the City of Capitola is shown in Figure 1-2.
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Combined Future Program Costs

Program
_—— Management/
Coordination

4%
MNPDES Permit
Compliance
18%
® Program Management / Coordination B Capital Investments
= O&M MPDES Permit Compliance

Figure 1-2: Funding Requirements for Stormwater System O&M, Capital Improvements, and
Management Across Zone 5 and the City of Capitola

1.7 Conclusion

This storm drain system analysis provides a tool for agency staff to use in their efforts to reduce
both nuisance flooding and the likelihood of more serious stormwater-related hazards to private
and/or public property in Zone 5 and City of Capitola communities. This study and capital
improvement alternatives are merely the conceptual starting point since funding sources for
design and construction have yet to be determined.

Once funding sources have been secured, we anticipate that the County, the City, the Zone 5
Flood Control District, and/or their consultants will perform more detailed studies and
alternatives analyses to identify the most affordable and effective capacity and condition
improvement projects. It is expected that this will require information gathered as part of the
design process, including more detailed topography, utility conflicts, available easements and
rights-of-way, construction impacts, permitting needs, and long-term O&M. This report ventures
to consider these factors in developing an alternatives analysis for various improvement
strategies. However, more detailed information will always provide the best tool in making
informed decisions.
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2 Introduction

2.1 Overview

This document provides a capacity analysis and condition assessment of existing storm drain
collection systems, a discussion of drainage design standards, and recommended improvement
projects to reduce the risk of flooding for regional facilities with estimated costs within Zone 5.

This analysis should be used to guide local agency staff in planning, financing, engineering, and
maintaining the regional storm drain infrastructure. Each chapter of this report is intended to
identify problems, manage resources, and provide cost-effective and comprehensive solutions.

This chapter provides a general discussion of drainage and flood management systems and
issues currently affecting the community. It also describes the objectives of this analysis,
explains the criteria used to evaluate storm drain system performance, and presents a summary
of the data collected to support this effort.

2.2 Setting

The study area encompasses portions of multiple jurisdictions within Santa Cruz County,
including incorporated Capitola, and unincorporated areas to the west and north. The drainage
area is situated adjacent to Monterey Bay to the south and the City of Santa Cruz immediately
to the west. A vicinity map showing the boundary of Zone 5 overlain with jurisdictional
boundaries and regional drainage systems is provided in Figure 2-1.

December 2023 2-1 Schaaf &> Wheeler

152




Zone 5 Regional Systems Storm Drain Master Plan Update

Item 2 A.

Introduction

D Zone 5 Boundary

I___7] Gity Limits

Regional System

- Lagoon/Lake

Figure 2-1: Santa Cruz County Zone 5 Vicinity Map

The study area rests at the base of the Santa Cruz Mountains. Urban systems consisting of a
mix of closed-conduit and drainage ditches generally drain higher ground into creeks and
lagoons that attenuate and convey runoff to Monterey Bay.

Land use within Zone 5 is predominantly urban, with a mix of commercial and residential land
cover and ranges in elevation from 0 to approximately 700-feet on the North American Vertical
Datum of 1988 (NAVD 88). The study area, defined by the drainage area to the existing regional
stormwater conveyance systems, covers an area of approximately 4.5 square miles (Figure 2-4
shows the area served by the regional conveyance systems).

Three creeks receive drainage from these systems. Their drainage areas cover a larger area,
including drainage from upstream of the study area and from local pipe systems that were
previously studied but not included in this modeling effort. Arana Gulch, Rodeo Creek, and
Soquel Creek convey drainage through Zone 5 from a total area of 3.5 square miles, 3.0 square
miles, and 42.5 square miles, respectively. These larger drainage areas are shown in Figure 2-
2.
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The low-lying portions of the area to the south rest in, or adjacent to, the FEMA-defined coastal
Zone VE Special Flood Hazard Area (SFHA). Other SFHAs defined within Zone 5 include Zone
A, Zone AE (with and without Floodways) and Zone X, primarily centered around creeks and
lagoons. Flood hazard areas in the vicinity of the Zone 5 area are shown in Figure 2-3.

SPECIAL FLOOD
HAZARD AREAS

OTHER AREAS OF
FLOOD HAZARD
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Figure 2-3: FEMA Special Flood Hazard Areas in the Vicinity of Zone 5
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2.3 Climate

The Zone 5 study area generally experiences a mild year-round climate, with warm, dry
summers and wet winters. Proximity to the Pacific Ocean results in small daily and seasonal
temperature ranges with high relative humidity. The coastal region at the base of the Santa Cruz
Mountains also experiences frequent fog and low overcast conditions.

The average annual high temperature is approximately 70°F, and the average annual low
temperature is approximately 48°F. Most of the rainfall occurs during fall and winter months of
October through April (NOAA'"). Mean annual precipitation (MAP) depth varies across the
County, with higher elevations in the mountains experiencing generally greater depths due to
orographic uplift effects.

Within Zone 5, MAP varies from approximately 30 to 36 inches per year. Countywide, MAP
varies from 20 inches per year at low elevations near the southern boundary with Monterey
County up to 56 inches per year at higher elevations in the mountains (California-Nevada River
Forecast Center?). The average for the nearby Santa Cruz climate station is about 31.4 inches
per year (representative of the low-lying urban areas).

The topography of the Santa Cruz Mountains to the north and exposure to Pacific weather
systems to the south and west has a defining influence on precipitation patterns in Santa Cruz
County. Precipitation events are dominantly orographic, since moist air is lifted over the
mountains and then cools and condenses, or cyclonic, where rain is caused by air mass
movement from higher barometric pressure regions to lower pressure. Cyclonic events can also
be caused by frontal activity. Warm fronts are generally associated with broad bands of low-
intensity rainfall, while higher rainfall intensities are typical of cold fronts (Western Regional
Climate Center3).

This study also considers the potential impacts of climate change on the stormwater systems.
Anticipated regional and local changes in seasonal precipitation and storm characteristics are
available in published research and climate prediction tools provided by the EPA and Cal-Adapt.
This study evaluates the impacts of climate change by increasing the overall depth of the 25-
year design storm event to reflect those published predictions.

2.4 Existing System

Runoff generated by precipitation within the Zone 5 area is conveyed through a system of pipes,
open ditches, and creeks. All runoff captured by the drainage system ultimately discharges to
Monterey Bay, though some is stored in lagoons near the coastline. The study area and existing
stormwater conveyance system are shown in Figure 1-1.

Drainage systems within Zone 5 encompass a network of open channel conveyance (e.g.,
ditches and creeks), inlet structures, and storm drain pipes. The area drains to 20 distinctive,
contiguous regional subsystems. These areas can be grouped into eight larger regions by
receiving body. These regions drain to three creeks (Arana Gulch, Rodeo Gulch, and Soquel
Creek), four Lagoons (Schwan, Corcoran, Moran, and Bonita) and directly to the Monterey Bay,
as shown in Figure 2-4.

! https://www.weather.gov/wrh/climate?wfo=mtr
2 https://www.cnrfc.noaa.gov/?product=QPEWYNormal&zoom=11&lat=37.107&Ing=-122.08 1&PNGtypeID=QPEWYNormal
3 https://wrcc.dri.edu/Climate/narrative_ca.php
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Figure 2-4: Catchments Grouped into Drainage Regions by Receiving Body

As further development and redevelopment occurs in Zone 5, Santa Cruz County, and the City
of Capitola, runoff patterns will be impacted. Some developments will be subject to the
requirements of the NPDES permit, while smaller-scale projects may not be. It is difficult to
anticipate the exact impact of land use change on storm drainage systems and floodplains.
Emphasis and incentivization of higher density development and increased housing availability
and affordability further complicates this effort, but available data can be used to estimate the
impacts on some level.

Existing storm drainage facilities must evolve with population and land use change, and this
SDMP provides some tools to prepare for and respond to those changes as they occur. This
may include case-by-case impact analysis on pipe systems, drainage channels, and floodplains,
or feasibility analysis for regional detention or recharge facilities.
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2.5 History of Drainage Issues and Flooding

A history of natural disasters, including flooding, is well documented within Santa Cruz County
and its incorporated cities. Flooding is documented as far back as 1871 — 1872, when the Santa
Cruz Mission, in the San Lorenzo River’s floodplain, was destroyed in its first year of existence.

The December 1955 Christmas Floods are documented as the highest historic flooding in the
area, though 90% of the damage caused by the event occurred within the City of Santa Cruz
and its downtown area. Although, on Soquel Creek, a peak flow rate of over 15,000 cfs
destroyed the Soquel Bridge.

In 1982, flooding due to a roughly 30-year event in Santa Cruz County killed 22 people, injured
50 others, and destroyed several homes and businesses, with damages reaching over $100
million in total*. During the 1982 event, a log jam formed at the reconstructed Soquel Drive
bridge and the creek overflowed its banks. According to eyewitness accounts, the event flooded
the Old Mill Mobile Home Park, followed within hours by Downtown Soquel, with floodwaters
reaching up to 5 feet in depth.

Most recently, the storms of 2022 — 2023 caused a wide range of damage throughout the
County and incorporated areas within. In the northern areas of the County, in the Santa Cruz
Mountains, landslides and downed trees caused blockage and damage on highways (including
Highways 1, 9, and 17) and other roads, requiring closure during cleanup and repairs.

Widespread high flows in streams tributary to the major creeks and rivers washed out culverts,
and bridges including: the Bates Creek culvert crossing at North Main Street (within Zone 5), as
well as large crossings on Redwood Loge Road and China Grade Road. In many locations,
these failures washed out all lanes of the crossing roadway and stranded a number of residents
for an extended period of time.

Soquel Creek also overflowed its banks near the Soquel Drive bridge, causing flooding of the
Old Mill Mobile Home Park, Porter Street, and surrounding businesses. During that storm,
Soquel Creek registered a flow rate of 9,310 cfs, exceeding an estimated 25-year return period
based on stream gage statistics. That event also produced a peak flow of very nearly the same
magnitude as the 1982 flood (9,700 cfs).

In Capitola, Pacific Ocean waves destroyed a large section of the Capitola Wharf, while high
stage and wave propagation along Soquel Creek caused extensive damage to restaurants and
other infrastructure along the Creek’s banks.

Historically, both Soquel and the City of Capitola have primarily been affected by flooding from
Soquel Creek, which impacts low-lying areas within its floodplain. However, Noble Creek and
Tannery Creek floods occurring in March 2011 caused extensive flooding and damage in the
City of Capitola. During the 2011 flood event, a large storm drain pipe failed in Noble Gulch,
destroying portions of Pacific Cove Mobile Home Park and releasing impounded flood waters
downstream. Subsequently, the Mobile Home Park was closed, its tenants were nearly entirely
relocated, and the property was converted to a parking lot (Santa Cruz Sentinel).

Photos of various flood events and damages are shown in Figure 2-5.

4 Santa Cruz Public Libraries. The Nature and History of Flooding in Soquel Village. Accessed October 2023.
https://history.santacruzpl.org/omeka/files/original/f127e52f2fc2073f773c61a6336186fd.pdf
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Figure 2-5: Photos of Historical Flooding in Santa Cruz County and City of Capitola
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Table 5-4: Capital Improvement Projects Summary (Capacity-Driven)

Item 2 A.

ID Project Length (ft) Pipe Diameters (in)
1 17th - Capitola to Kinsley 2,340 30-42
2 34th Ave Ditch Improvements 400 84-144**

2A* | Portola-30th (34th Avenue Ditch Alternative) 1,250 36
3 Portola Downstream of 38th 1,495 48

3A* | 38" Ave Downstream 1,515 48**-84**
4 Noble Downstream 1,515 120**-144**

4A* | Noble Downstream (Alt. Gravity Alignment) 2,750 84-144**

4B* | Noble Downstream (600 cfs Pump Station) 1,550 72-144**
5 Soquel Avenue to Rodeo Creek Gulch 1,340 42
6 38th Avenue - Brommer Pond to Portola 2,115 36

6A* | 38" Ave Upstream 395 48**-72**
7 Noble Upstream 660 120%*-144**
8 Winkle Farm 65 42
9 Brommer at 30th 160 30

10 Chanticleer 1,100 42

11 Soquel at 17th 960 84-144**

Total: 10,430-14,255
*Project alternatives identified
**Represents a nearest equivalent circular pipe diameter for a proposed box culvert
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Figure 5-12: Modeled Flood Depth for Baseline Capital Inprovement Projects

In some cases, it may not be feasible to meet the desired 25-year standard at every node within
Zone 5. Reasons may include constraints on how large system elements can be, utilities or
such extensive private property impacts that the construction of new drainage infrastructure
along existing alignments is infeasible. Residual flooding beyond 6 inches in depth may also
remain at single, isolated nodes in the system. At many of these locations, flooding is not likely
to reach the modeled depths since the surrounding topography may provide relief and surface
conveyance to portions of the system where capacity is available immediately downslope.

5.3.2.1 Capacity Project Alternatives

For most identified projects, the existing system has been upsized to mitigate capacity
deficiencies without changing its alignment. Alternatives for any project that should be explored
at a design level include:

1. Installation of parallel pipe in lieu of removal and replacement with larger pipe;

2. Daylighting systems into open channel conveyances where opportunities arise (e.g.,
development/redevelopment proposals); and

3. Alternative alignments that may address unexpected conflicts with private properties or
utilities.

December 2023 5-18 Schaaf & Wheeler
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Evaluation of Storm Drain Systems

Parallel pipe alternatives take advantage of existing system capacity and may reduce the cost of
increasing capacity, allowing for the installation of smaller pipes and circumventing the need for
removal and disposal of existing systems that may be in serviceable condition. This may not be
the best solution for systems where existing pipe is both capacity deficient and has limited
remaining service life.

Daylighting systems into open channel conveyances generally requires a similar level of capital
investment as pipe replacement projects, but the approach has numerous benefits. Stormwater
conveyance can be integrated into landscaping as a beautification measure, open channels are
more accessible for maintenance purposes, and there may be significantly lower replacement
cost. This may not be possible for pipe systems along highly trafficked roadways. However, if
transportation projects or redevelopment of private properties occurs where stormwater
conveyance is in need of capital investment, that may be leveraged to explore these
alternatives.

In some cases, alternatives have been identified to address obvious challenges to projects on
existing pipe alignments.

Alternatives for two projects are shown in Figure 5-11 that warrant some additional discussion:
34th Avenue Ditch and Noble Downstream. Because much of the existing alignment would be
challenging to upsize due to property ownership, these projects have been examined more
closely for less costly or disruptive alternatives.

The CIP cost estimates for these projects do include assumptions of property acquisition cost
based on approximate property values in the vicinity of the projects. It is likely that for both of
these projects, an easement on its own will not be sufficient to construct them. For the purposes
of this analysis, it is assumed that property acquisition will be required. This is because some
existing systems pass underneath structures or proposed conveyances would need to be
installed within the footprint of existing structures.

34" Avenue Ditch Project

The 34th Avenue Ditch project includes an existing 72-inch pipe that runs beneath a mobile
home park between 34th Avenue and 30th Avenue. Even if this project is constructible, it is
likely that the cost would be much higher than a standard open trenching approach, and it would
remain disruptive to residents. Instead, an alternative alignment of new pipe is proposed along
Portola Drive and 30th Avenue, intersecting the new system again at the existing outfall location
into the channel upstream of Moran Lake. While this would increase the length of pipe required
for the project, it would place conveyance within the right-of-way.

Noble

In a similar fashion, Noble Downstream includes a large box culvert that runs through
easements across properties on the west side of Capitola Ave. It may not be feasible to protect
existing structures if these box sections are to be upsized all the way to Soquel Creek. Instead,
a reach of approximately 1,200 feet of new 84-inch pipe would stretch from near Riverview
Drive, along Capitola Avenue and Stockton Avenue to a new outfall at Stockton Avenue Bridge.

A second alternative exists at this location. Rather than constructing a long reach of new pipe
and a new outfall, a pump station could be constructed in or adjacent to the parking lot near the
City Hall building, with a forcemain running through or adjacent to the existing box and outfall to
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Soquel Creek. However, it is likely that this option would be far more costly and would eliminate
parking spaces in the existing lot (a portion of the lot would be replaced with a wetwell, access
points, and a control building). This analysis assumes that the existing undersized gravity outfall

continues to function in some capacity.

The flood depth result with the Portola-30th and Noble Downstream Alternative 1 projects is
shown in Figure 5-13. Flood depth results are shown with the Noble Pump Station Alternative in

Figure 5-14.

Cabrillo Hwy

34th Ave Ditch Alternative
(Portola-30th)

0 1,500 3,000 Feet f

Cabrillo Hwy

Schaaf & Wheeler

CONSULTING CIVIL ENGINEERS

d (Alternative 1 -
/o“:/ Gravity Alignment)

Cabrillo Hwy

Noble Downstream

W Existing Outfalls
CIP
Existing Pipe
Flood Depth (ft)
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Figure 5-13: Modeled Flood Depth for Alternative Projects Avoiding Private Property Impact
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Zone 5 Regional Systems Storm Drain Master Pla
Appendix C: High Priority CIP Proje

A. ProjectID: 4 B. Project Name: Noble Downstream (Alt 1)
C. Project Location: Capacity Improvement at downstream end of Noble Creek Culvert
D. Priority: High
E. Type: Capacity
G. Description: Upsize Noble Creek culvert downstream end to provide adequate capacity for a 10-year storm event.
Remain on existing alignment
Ex. Size (in) Replac-eme-nt Pipe :Parallel I?ipe Diam Length (ft)
Size (in) (in)
70 72 x96 N/A 427
45x 72 72 x 96 N/A 103
72 96 x 120 N/A 564
48 x 72 72 x 96 N/A 259
72 96 x 96 N/A 163

Existing alighment beneath homes and through narrow easem

ent

H. Project-Specific Considerations:
I. Alternatives: See Project IDs 4A and 4B for identified alternatives
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Appendix C: High Priority CIP Proje

A. ProjectID: 4 B. Project Name: Noble Downstream (Alt 1)
C. Project Location: Capacity Improvement at downstream end of Noble Creek Culvert
D. Priority: High
E. Project Cost
MAIJOR ITEMS DI,AM AVE DEPTH QTY. UNIT UNIT COST
(in) (ft) COST
BASELINE CONSTRUCTION COST
Pipe Demo/Disposal
Z5_PIPE_5438, Z5_PIPE_5438 70 9 427 LF $100 $43,000
Z5_PIPE_5439, Z5_PIPE_5439 45x 72 9 103 LF $120 $12,000
Z5 PIPE_5429 1,75 PIPE_5429 2 72 11 727 LF $120 $87,000
PIPEOOO3 48 x 72 9 259 LF $120 $31,000
Pipe Construction
Z5_PIPE_5438, Z5_PIPE_5439, PIPEOOO3, Z5_PIPE_5438,
Z5_PIPE_5439 72 x 96 9 788 LF $2,510 $1,980,000
Z5_PIPE_5429 1 96 x 120 11 564 LF $3,010 $1,700,000
Z5_PIPE_5429 2 96 x 96 11 163 LF $2,760 $450,000
Structures
Manhole/Catch Basin Connection $285,000
Outfalls $100,000
SUBTOTAL $4,680,000
Mobilization/Demobilization 10% $470,000
Traffic Control 5% $230,000
Contingency 40% $1,870,000
CONSTRUCTION COST TOTAL $7,250,000
Engineering/Inspection 20% $1,450,000
Site-Specific Costs
ROW Acquisition/Easements $2,900,000
Environmental/Jurisdictional Permitting $100,000
CIP TOTAL $11,700,000
*Totals rounded to nearest S10,000
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Item 2 A.

A. ProjectID: 4A B. Project Name:  Noble Downstream (Alt 2)
C. Project Location: Capacity Improvement at downstream end of Noble Creek Culvert
D. Priority: High

E. Type: Capacity

G. Description: Replace existing culvert downstream of Monterey Ave, but install a new parallel pipe on Capitola Ave and

Stockton to re-route drainage to a point along Soquel Creek with lower HGL

Soquel Creek
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Ex. Size (in) Replac-em(?nt Pipe :Parallel I.Dipe Diam Length (ft)
Size (in) (in)
72 96 x 120 #N/A 958
48 x 72 72 x96 #N/A 259
72 96 x 96 #N/A 163
72 72 x96 #N/A 179
N/A 84 N/A 1,190
H. Project-Specific Considerations: N/A
I. Alternatives: See Project IDs 4 and 4B for identified alternatives
J. Project Location Map:
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Appendix C: High Priority CIP Proje

A. Project ID: 4A B. Project Name: Noble Downstream (Alt 2)
C. Project Location: Capacity Improvement at downstream end of Noble Creek Culvert
D. Priority: High
E. Project Cost
MAJOR ITEMS DI_AM AVE DEPTH QTY. UNIT UNIT COST
(in) (ft) COST
BASELINE CONSTRUCTION COST
Pipe Demo/Disposal
Z5_PIPE_5429 1,75 PIPE_5429 2,75 _PIPE_5429 3,75 PIPE. 72 11 1,299 LF  $120 $156,000
PIPEOOO3 48 x 72 9 259 LF $120 $31,000
Pipe Construction
Z5_PIPE_5429 1,75 PIPE_5429 3 96 x 120 11 958 LF $3,010 $2,880,000
PIPEOOO3, Z5_PIPE_5429 72 x 96 9 438 LF $2,510 $1,100,000
Z5_PIPE_5429 2 96 x 96 11 163 LF $2,760 $450,000
NOBLE-DS_1, NOBLE-DS_2, NOBLE-DS_3 84 10 1,190 LF $1,670  $1,987,000
Structures
Manhole/Catch Basin Connection $286,700
Outfalls $100,000
Site-Specific Costs
Utility Relocation S0
ROW Acquisition S0
Environmental/Jurisdictional Permitting SO
SUBTOTAL $6,990,000
Mobilization/Demobilization 10% $700,000
Traffic Control 5% $350,000
Contingency 40% $2,800,000
CONSTRUCTION COST TOTAL $10,840,000
Engineering/Inspection 20% $2,170,000
CIP TOTAL $13,010,000
*Totals rounded to nearest 10,000
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Zone 5 Regional Systems Storm Drain Master Pla
Appendix C: High Priority CIP Proje

B. Project Name:

Noble Downstream (Alt 3)

A. ProjectID: 4B
C. Project Location:

Capacity Improvement at downstream end of Noble Creek Culvert

D. Priority:

High

E. Type: Capacity
G. Description: Gravity improvements to downstream Noble Creek culverts; Construct new pump station and forcemain
(~72") for greater resilience to sea level rise. Requires detailed siting, capacity, and alternatives analysis

study
Ex. Diameter (in) Rep!acement-Pipe Parallel I.Dipe Diam Length (ft)
Diameter (in) (in)

N/A 72 N/A 300

70 72 x96 N/A 213

45x 72 72 x 96 N/A 51

72 96 x 120 N/A 564

48 x 72 72 x 96 N/A 259
72 96 x 96 N/A 163

New pump station requires detailed design study

H. Project-Specific Considerations:
I. Alternatives: See Project IDs 4 and 4A for identified alternatives
J. Project Location Map:
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Appendix C: High Priority CIP Proje
A. Project ID: 4B B. Project Name: Noble Downstream (Alt 3)
C. Project Location: Capacity Improvement at downstream end of Noble Creek Culvert
D. Priority: High
E. Project Cost
DIAM AVE DEPTH UNIT
MAIJOR ITEMS K QTY. UNIT COST
(in) (ft) COST
BASELINE CONSTRUCTION COST
Pipe Demo/Disposal
Z5 PIPE_5429 1,75 PIPE_5429 2 72 11 727 LF $120 $87,000
Z5_PIPE_5438 70 9 213 LF $100 $21,000
Z5_PIPE_5439 45x 72 51 LF $120 $6,000
PIPEOOO3 48 x 72 259 LF $120 $31,000
Pipe Construction
NOBLEPS_Forcemain 72 9 300 LF $1,300 $390,000
Z5_PIPE_5438, Z5_PIPE_5439, PIPEO0O3 72 x 96 9 523 LF $2,510 $1,310,000
Z5_PIPE_5429 1 96 x 120 11 564 LF $3,010 $1,700,000
Z5_PIPE_5429 2 96 x 96 11 163 LF $2,510 $409,000
Structures
Manhole/Catch Basin Connection #VALUE!
Outfalls #VALUE!
SUBTOTAL #VALUE!
Mobilization/Demobilization 10% #VALUE!
Traffic Control 5% #VALUE!
Contingency 40% H#VALUE!
CONSTRUCTION COST TOTAL #VALUE!
Engineering/Inspection 20% #VALUE!
Site-Specific Costs
Pump Station H#VALUE!
ROW Acquisition H#VALUE!
Environmental/Jurisdictional Permitting #VALUE!
CIP TOTAL #VALUE!
*Totals rounded to nearest S10,000
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7/24/25, 3:55 PM Flood Control & Stormwater

What is Flood Control?

Item 2 A.

The Flood Control Division uses science-based information and technology to reduce
flood risk and to inform emergency managers and the public of real-time flooding
potential during storms. Flood control engineering work is strongly focused on the
Pajaro River and its tributaries. We coordinate with the County Planning Division on
flood insurance needs in the County, and we work closely with Environmental Health

on woody debris management in the watersheds of the Santa Cruz Mountains.

What is Stormwater?

Stormwater is rain that runs off streets, parking lots, roofs, other impervious surfaces,
and also rain that naturally flows over the ground surface. Stormwater runoff receives
no treatment and enters directly into our storm drain system and out to our creeks,

rivers, and ocean.

Why Manage Stormwater?

Stormwater runoff is one of the leading causes of pollution in our surface waters.
Pollutants (such as oils, chemicals, fertilizers, litter) can be transported by stormwater
into our creeks, rivers, and ocean. Increases in impervious surfaces can cause water
quantity issues (such as flooding and erosion) and quality problems (pollution) if not

managed properly.

ONLY RAIN DOWN THE DRAIN
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712425, 4:09 PM Drainage Zones
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Item 2 A.

Click on the Map above for a larger file and links to individual zone maps

Drainage Zones [ Flood Control Districts (blue shaded areas on map above) have

been established based upon defined watersheds within urban areas. Permit

applications for projects located within a drainage zone are assessed an impervious

area fee based upon the increase in impervious and/or semi-pervious surfaces for

the project. The project may be eligible for fee credits for existing impervious areas

previously permitted or built prior to the establishment of the flood control zone (see

County Design Criteria for further information). The fees are used to maintain

drainage infrastructure, identify problem areas, and improve our storm drainage

system.

Master Plan Studies

e Zone 5 Master Drainage Plan - completed in 1998

e Zone 5 & 6 Master Drainage Plan Report - (2013)

e Zone 5 & 6 Master Drainage Plan Appendices - (2013)

e Zone 5 (Draft) Storm Drain Maste Plan Update (2023)

https://cdi.santacruzcountyca.gov/PublicWorks/FloodControlStormwater/DrainageZones.aspx

174

12


https://cdi.santacruzcountyca.gov/Portals/19/pdfs/stormwater/FloodControlDistrictsMapInt.pdf
https://cdi.santacruzcountyca.gov/Portals/19/pdfs/stormwater/FloodControlDistrictsMapInt.pdf
https://www.merriam-webster.com/dictionary/impervious
https://www.merriam-webster.com/dictionary/semipermeable
https://cdi.santacruzcountyca.gov/Portals/19/pdfs/Zone5MasterPlan_1998.pdf
https://cdi.santacruzcountyca.gov/Portals/19/pdfs/stormwater/Master%20Plans/2013%20Master%20Plan%20Report.pdf
https://cdi.santacruzcountyca.gov/Portals/19/pdfs/stormwater/Master%20Plans/2013%20Master%20Plan%20Appendices.pdf
https://cdi.santacruzcountyca.gov/Portals/35/CDI/PublicWorks/Stormwater/Drainage%20Zones/CRUZ.05%20Draft%20Zone%205%20SDMP%20with%20Appendices%202023-12-20.pdf?ver=PagOF6s4DeMpVjd6C8GkJA%3d%3d

712425, 4:09 PM Drainage Zones

Board Meetings

Item 2 A.

For more information on Board meetings related to a respective Flood Control District,

please use the link provided below:

https://santacruzcountyca.igm2.com/citizens/default.aspx?

Quick Links
Design Criteria Drainage Zones
Permit Requirements Pollution Prevention
Pajaro River System Flood Risk Weather Forecast
Map
Rain & Stream Gauge Storm Preparedness
National Flood Insurance County GIS
Program

175
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https://santacruzcountyca.iqm2.com/citizens/default.aspx?
https://cdi.santacruzcountyca.gov/Portals/35/CDI/PublicWorks/Transportation/2024DesignCriteria.pdf
https://cdi.santacruzcountyca.gov/PublicWorks/FloodControlStormwater/DrainageZones.aspx
https://cdi.santacruzcountyca.gov/UPC/PWPermits.aspx
https://cdi.santacruzcountyca.gov/PublicWorks/FloodControlStormwater/PollutionPrevention.aspx
https://experience.arcgis.com/experience/196e70f8831348aa96dd3bd617bf2c75
https://forecast.weather.gov/MapClick.php?lat=37.0666&lon=-122.0511#.YTKdnY5Kgpm
https://santacruz.onerain.com/
https://www.santacruzcountyca.gov/StormPreparedness.aspx
https://www.floodsmart.gov/
https://gis.santacruzcounty.us/gisweb/
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FLOOD CONTROL AND . :-':.‘/
WATER CONS. DISTRICT

‘ . Cle, Fe &
e, g - ~=-=1 Item 2 A.
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L3 COUNTY OF SANTA CRUZ

NGBS

GOVERNMENTAL CENTER - .701 QCEAN STREET SANTA CRUZ. CALIFORNIA 90560

D. A. PORATH

(408) 425.2032

DISTRICT ENGINEER

E. R. Hanna

March 24, 1970

{4087 425.2132

WATER PROJECTS COOROINATOR

BOARD OF DIRECTORS

Santa Cruz County Flood Control And
Water Conservation District

701 Ocean Street

Santa Cruz, California

SUBJECT: -ORDINANCE ESTABLISHING DRAINAGE FEE FOR ZONE 5 OF THE 7
SANTA CRUZ COUNTY FLOOD CONTROL AND WATER CONSERVATION
DISTRICT

Gentlemen:

Pursuant to the provisions of the Santa Cruz County Flood Control
and Water Conservation District Act - Act 7390, Section 171 of the
California Code, Uncodified, Part 2, which reads as follows:

"The Board may prescribe, revise and collect rates
or other charges for the services, facilities and
water furnished by it,'

and pursuant to Resolution 719-69, which established Zone Wo. 3,

an Ordinance to establish Drainzge Fees to be collected within Zone
5 of cthe Santa Cruz County Flood Control and Water Comservation
District has been developed.

Attached please find a drainage fee rate versus estimated revenue
schedule from which we recommend 2 10 cents per square foot rate on
all new construction and pavement. From this rate we can expect
about half of the total improvement costs to be paid for by drain-
age fees collected from now until 1990. The remainder of the
improvement costs would be paid for by funds resulting from assess-
ment districts. If the assessment districts are formed to build
the drainage system before the estimated 1990 fee revenues are
realized, subsequent fees collected would be used to pay off the
bonds of the assessment districts.

EXHISET 7‘ Paze_ | oD

177




.) . | Item 2 A.

BOARD OF DIRECTORS ,  Page 2
March 24,.1970

Fees collected prior to the improvements being built will be applied
toward the cost of the system. They will also be used to pay for
small miscellaneous drainage improvements for localized problems
within the district, and design engineering for prematurely installed
segments of the system.

It is recommended that the Board of Directors adopt this crdinance
and set the drainage fee rate at 10 cents per square foot.

Yours truly,

D. A. PORATH
District Engineer

PWS:1a

Attachment

RECOMMEYDED

CARLYLE D. MILLAR
County Administrative Officer
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Procedure used to estirate revezues - Zome #3 drainage fees.

1. First we compiled the area of undeveloped residential and commercial
land within Zone 5.

2. Usiog a representative 1965 state traffic zone, we estimated the growth
in Zome £5 for 1970, 1980 and 1990 by "number of dwelling units."

3. From this,saturation development was estimated to occur by 1990. By
1980, 50% of undeveloped residential and 307 of undeveloped commercial
land would be built upon.

4, Using the estimated development rates in No. 3 above, the revenues were
calculated for 1930 and 1990 as showm below for various drainage fee rates:

Drainage Fee Rate 1980 Estimated 1990 Estimared
(cents/sq. ft. of paved Revenue ($) Revenue ($§)
or covered area)

.03 51,370 141,340
.04 68,160 188,100
.05 82,250 235,900
.06 102,250 282,700
.07 119,230 . 329,500
.08 136,100 - 376,200
.09 153,500 423,000
.10 170,500 470,800

Total comstruction costs, Systems A & B $759,000

10% contingency 76,000

Engineering fees 42,000

Legal, Printing, Advertising 25,000

TOTAL COST - SYSTEMS & & B $902,000

s i3 pee : 5 % 5
EAiiEn __i:_-?ﬂg&__—ﬂ___“" =
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SAITA CRUZ CUIEY FLOOD CORTROT. Al
WATER COARERSTIOR DISTRICT

ORDITARCE N0, 1503

AR ORDIHARCE OF Tl SANTA CRUZ COUNTY FILOOD CONTROL AED
WATER COHSERVATION DISTRICT ESTABLISHING YEKS FOR FPLOOD
CONTROL ARD DRATIAOGE FACLLUTIES 70 BE SUPPLIED WITIHIR

o LORE RO, 5 OF THE DISTRICT

WIEREAS,  pursuant to Section 171 of the Santa Ciuz County
Flood Control and Water Conscivalion District Act, said Nistrict
is given the powe)r Lo prescribe, revise and colleet fees aud
charges for.scivives and facilitiecs furnished vr Lo be fur-
nished Lo any wew buildiong, structure, iwmprovewmanl or construc-
tion by the use of any flood coutrol or storm drainage system
conslructed or to he coustructed in the District or any zone
thereof;

/s NOW, THEREFORE, 17 1S HEREBY ORDAINED by the Board of
Dircetors of the $anta Cruz County Flood Control and Water
Conservation Districl as follows: :

Section I - Effeclive Date

This ordinauce shall be effective fron and after thirty (30)
days following the dalte of ils adoption.

y Section ITI - Applicability

This ordinance shall apply to all  the tervitory in Zom
of the District.

Y,

There is hereby established the following schedule of fees:

1. A fee of 10¢ per square foot of foundatiou area of all
roofed structures, including but not limited to, garages
of residences.

2. A fee of 104 per square foot of paved areas without
roof, excepting such paved areas appurtenant to single
famliy dwellings.

Section IV -~ Collection of Fees

Such fees shall be collected by the Building Inspector of
the City or County prior to issuance of a building permit.
Upon application for a building permit, the applicant shall
certify ac to the total number of square feet of foundation
area of all roofed structures, and also the total number of
square feet for all paved areas, without roof, used for com-
mercial purposes. The Building Inspector shall keep accurate
records concerning the collection of such fees relative to
vhat fees were paid and to which buildings, improvements, or
structures, or property such payments apply, and forward such
recurds and fees to the adwinistiative office of thie Distiict.

EXHIBIT, 5%5 Pagdl- djl,

Item 2 A.
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Seclion V - Feilme ro Ay Foos -

Failure to pay the fees sct forih in this Ovdinance shall
constitute a lien on land to the awounl of the unpaid fee.
Should any of the obove fecs rewain unpaid on the Fivst day
of the wouth, before the month in whiell the Board of Super-
visors of Santa Cruz County is requived by law to levy Llhe
amount of taxes required for county purposes, the amount of
the unpaid fee shall be added to and become a part of the
_annual tax levied upon the land containing the building,
improvement or structure for which no fee has been paid, and
shall be added to and become a part of the first installment
of said tax,

1 s

In such case, and at least .twenty (20) days before the
first day of the mounth in which said Board of Supervisors is
required by law to levy the amount of taxes required for county
‘purposes, the Santa Cruz County Flood Control and Water
Conservation District shall furnish in writing to the Boand of
Supervisors of the Counlty and to the County Auditor, respec-
tively, a description of each and every parcel of land within
Zonz No. 5 of the District upon which any such fees remains
unpaid together with the awount of such unpaid fee.

F vy

Section VI - Validity

Should any section or provision of this Ordinance be
declared by the courts to be uncounstitutional or invalid,
such decision shall not afifect the validity of the Ordinance

~as a vhole or amy part thereof, other than the part decided
to be unconstitutional or inyaiid.

PASSED AND ADQPTED by the Board of Directors of the Santa
Cruz County Flood Control and Water Conservation District,

State of Califorpia, this _J4th day of _ April , 1970, by
the following vote:

AYES: DIRECTORS Cress, Sansun, Mello, MeCallle, Jones, Chalrman
NOES : DIRECTORS Hone - : - Forbus
ABSENT: DIRECTORS Lappin

o D._ DAN FORDBUS

Chairman, Board of Directors of
the Santa Cruz County Flood

' : 3 Control and Water Conservation
District -

ATTEST: - TOM M. KELLEY

Approved as to Fprm:

%fsistant Cohnty Counsel o ; '

Distribution: Co Counsel Dir., Pub Wks Auditor
Water Proj Coord. '
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July 22, 1970

Jack Tavlor :
Sutter Hill Develoovment Compzany

. 2600 E1l Camino Real .

Palo Alto, California 94306

SUBJECT: ZONE 5 OF THE SANTA CRUZ COUNTY FLOOD CONTROL
AND WATER CONSERVATION DISTRICT

Dear Mr. Taylor:

The Board of Directors, on April 14, 1970, approved
Ordinance No. 1503 which provides for the collection of
drainage fees in Zon= 5 of the Flood Control District.
This startad the County's program to finance and eventua
build an adequatse drainage system for this arza. Our ca
culations show that the collection and accumulaticn of
drainage fees within this zone over 20 years will pay
approximately one half the total cost of the dra;nage faci-
lities requirsd. The successful formation of the aSseSSW_nu
districts will finance the remaining costs.

ly

1
al
-

L=

Any development within this zone could possikly
face three expenditures: drainage faes, levied assessmants,
and the cost of the drainage facilities needed for that
particular development.

Under our current policy, credit will be zllowed
against the drainage fses for the cost of d*ainaga facili-
ties constructad which ars part of our master drainsge plan,
Credits will be basad on the actual cost of mastar plan
improvements installed. Any part of improvement costs that
exceed drainage fees on a specific development would nok be
subject to reimbursement by the District. Payment of
drainage fees or construction of master plan facilities would
not exempt a property from assessments for complation of the
total system.

Enclosed is a copy of the ordinance for yvour in-
formation. We hope this will satisfy your requirements.

Yours truly,

. A. PORATH
District Enginser

RTH:jc
Enclosurs ) -af..
e ko

.-‘C “j

SCCLFCIW-C O
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'1 'RUZ COUNTY FLOOD com:'( » VATER L] tem2a

CONSERVATION DISTRICT '
RESOLUTICN Ho. 179-77

-Upon motion of Director Fatton
duly seconded by Director Liddicoat
the following Resolution is adopted:

-7 RESOLUTION QF THE SANTA CRUZ COUNTY FLOQD CONTROL AND WATER
- CONSERVATION DISTRICT ESTABLISHING FEES FOR FLOOD CONTROL, AND

DRAINAGE FACILITIES TO BE SUPPLIED WITHIN ZONE NO. 5 OF THE
DISTRICT

WHEREAS, the Board of Directors of the Santa Cruz County
Flood Control and Water Conservation District has by ordinance
adopted this date provided for fees to be established bv Resolu-
tion for services and facilities furnished or to be furnished to
any new building, structure, improvement or construction by any
flood control or storm drainage system constructed or to be cons-
tructed within Zone No. 5 of the District; and

WHEREAS, said ordinance provides that such fees shall be
established by resolution of the Board of Directors of the
District;

NOW, THEREFORE, BE IT RESOLVED AND ORDERED by the Board of
Directors of the District that the following fees are established
for such services and facilities within Zone No. 5 of the District;

1. A fee of 15 cents per square foot of foundation area
of all roofed structures, including but not limited to,
garages of residences, and coach rocf areas in mobile
home developments whether or not coaches are set on
permanent foundations. In the event that development
plans do not clearly indicate precise coach roof areas,
the maximum said area per space shall be 1440 square
feet. : :

2. A fee of 15 cents per square foot of paved or other
improved impervious areas without roof, excepting such
areas appurtenant to single family dwellings.

PASSED AND ADOPTﬁD by the Board of Directors of the Santa Cruz

‘County Flood Contral and Water Comservationm District, State of

California, this 22 day of March | 1977, by the following

vote: ’

AYES: DIRECTORS Liddicoat, Smith, Baldwin, FPatton, Borovatz

NOES : DIRECTORS Noume

ABSENT: DIRECTORS Noume | EDWARD F. BOROVATZ

ATTEST: Richard C, Neat EDWARD F. BOROVATZ, Chairperson OF
Clerk of said Board the Santa Cruz County Flood Control

and Water Conservation District

Approved as to form: o g

Chiet Beatcy County gounsef _ o ' )

DISTRIBUTION: »Diredtor of Public Works ol _F’jii_;ﬁnp_l—jhéiﬁ
. Audicor - B

Plar ‘ng
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SANTA CRUZ COUNTY FLOCD CONTROL AND WATER
CONSERVATION DISTRICT

RESOLUTION NO. 403-77

Upon Motion of Director Pattgn
duly seconded by Director Smith
the following Resolution is adopted:

RESOLUTION OF THE SANTA CRUZ COUNTY FLOCD CONTROL AND WATER CONSER-
VATION DISTRICT REVISING RESQLUTION NO. 179-77 ESTABLISHING FEES
FOR FLOOD CONTROL AND DRAINAGE FACILITIES TO BE SUPPLIED WITHIN
ZONE NO. S5 AND ZONE NO. 8 OF THE DISTRICT

WHEREAS, the Board of Directors of the Santa Cruz County
Flood Control and Water Conservation District has by ordinance,
aclopted July 12 1977, provided for fees to.be established by Resolution
for services and facilities furnished or to be furnished to any new
building, structure, improvement or construction by any flood con-
trol or storm drainage system constructed or to be constructed with-
in Zone No. 5 of Zone No. 8 of the District; and

WHEREAS, said ordinance provides that such fees shall be

established by resolution of the Board of Directors of the District; -

NOW, THEREFORE, BE IT RESOLVED AND ORDERED by the Board of
Directors of the District that the following fees are established
for such services and facilities within Zone No. 5 and Zone No. 8 of
the District;

1. A fee of 15 cents per sguare foot of foundation area
of all roofed structures, including but not limited
to, garages of residences, and coach rcof areas in
mobile home deveslopments whether or not coaches are
set on permanent foundation. In the event that
development plans do not clearly indicate precise
coach roof areas, the maximum said area per space
shall be 1440 square feet.

2. A fee of 15 cents per square foot of paved or other
improved impervious areas without roof, excepting
such areas appurtenant to a single family dwelling
located on an individual lot and not within a condo-
minium development.

3. Said fee shall be increased annually by $0.0l per
square foot commencing July 1, 1978, and continuing
every July 1 thereafter through and including July 1,
1982, at which time the maximum fee shall be $0.20
per square foot.

EXHIBIT /1 __Paga [ 0':-7/
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PASSED AND ADOPTED by the Board of Directors of the Sant
Cruz County Flood Control and Water Conservation Districk, State o

California, this l2th day of July r 1977, by the fol-
“lowing vote:

AYES: DIRECTORS SMITH, BALDWIN, PATTON, BOROVATZ

NOES: DIRECTORS NONE

ABSENT: DIRECTORS LIDDICOAT

wosard F Borovalz

a

E=
A

EDWARD F. BOROVATZ, Chairperson
of Santa Cruz- County Flood Control
and Water Conservation District

ATTEST. Richard L. Nigu,
Clerk of said Board

Approved as to Form:

Q) Ll & ;_L{\ 'r.\’f( 1 /

Caunty Counsel

DISTRIBUTION: 7 Director of Public Works
Auditor
Planning
County Counsel
City of Capitola

STATE CF CAYUEDRMIA

COUNIY C1 L ANTACRUZ =

L .m"lniC Neal, County Chuk ~ndex- o"":uth kaf

the & - .si Stapornsars of the Countyof Sae -5 " i
obf s a. _uln ey cartify tnat the * - - "
at.t s ooy abaresolution passed oo : s

mts Dt e cunutas of the said toent
% . onenf Phave hereutes 1=
fr. . s s Board, o0 9“1&/—- e 7.7

Hio s MEAL, Jowniy Uik

i _&é%fi@ﬁbuﬂ;puly | l

V
moas T,_L_Pas“
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AGENDA 6/14/84 ~

. ‘em 13. D. .J':'

Ronald E. Graves, Mayor

Council Members:

Dennis F. Babram 420 CAPITOLA AVENUE
Robert W, Bucher CAPITOLA. CALIFORNIA 5010
Jerry E. Clarke TELEPHONE (408} 475.7300
Michael R. Routh June 11, 1983

TO: CITY COUNCIL
FROM: Council Member BELTRAM

SUBJECT: NOBLE GULCH DRAINAGE EASEMENT

Dear Colleagues:

As you may know, the natural water course known as
Noble Gulch has, since 1922, been designated as a drainage easement
owned by the County. Said easement is 8 feet in width, and enters
the City near Hwy. 1, runs through (or very near) a portion of the
City's Corporation Yard; through portions of Brookvale Terrace Mobile
Home Park; across Bay Avenue, then through Pacific Cove Mobile Home
Park; underneath (we believe) a corner of City Hall; across Capitola
Avenue, Riverview Avenue, and emptieg into Soquel Creek just south of
the end of the river path. A parcel map showing the easement from the
Creek to Capitola Avenue is attached hereto.

_ As you will note, the easement runs through many parcels of priv-
ate property, most if not all, occupied by buildings. The easement
accommodates a culvert, approximately 5 to 6 feet in diameter, below
the ground surface an unknown depth (perhaps as little as 3 feet down
in the Riverview Avenue area, perhaps deeper in other portions of the
easement), The culvert is made of concrete at least from the Creek to
Capitola Avenue, and of corrugated metal above that point. All struc-
tures over the culvert/easement have been constructed after dedication
to the County in 1922, and (presumably) after placement of the culvert
in 1922, To the best knowledge of all concerned, there have been no
difficulties with maintenance of the culvert in the last 62 years oc-~
cassioned by the presence of homes, buildings, and other structures
(i.e., mobile homes, parks, roadways) on top of said easerent.

A problem/controversy has recently arisen in relation to a pend-~
ing sale of 422 Riverview Avenue (corner of Blue Gum) in regard to this
easement owned by the County. Upon review of the Preliminary Title Re-
port, the Buyers expressed concern about the drainage easement, and made
inquiries of the County Counsel's Office as to whether, in the event of
destruction of the duplex which now occupies the parcel in question,
there would be any difficulty in rebuilding same. Dwight Herr, the new-
ly appointed County Counsel, has responded with the opinion that re-build
of any of those structures which lie atop the County's easement would
not be allowed. Upon meeting with Mr. Herr, myself, and City's attorney
Manning, County Counsel would not modify his opinion. Needless to say,
the Buyers for 422 Riverview Avenue are about to withdraw their offer
of purchase (understandably), nor could Buyers be found for any of the
other affected parcels should County Counsel'’s position prevail. I
represent the Seller of the Riverview Avenue property, as part of a
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June 11, 1884
Hoble Gulch Drainsge Easement
Page 2 of 3

Probate action commenced several years ago.

Through conference with Steve Burrell, I have learned that much
of the routine maintenance of the culvert is (and has been for some
time) performed by the City's crew.

The situation raises several obvious problems. including but not
limited to the following:

1} The homes and businesses of Capitola residents are being, effective-
ly, condemned by the County: while the present use can continue,
these properties cannot be scld, for either no Buyer would purchase
knowing that rebuilding is impossible; or banks and other lending
institutions would not loan, there being no security for such loans.

2} The City will be, through purchase of Pacific Cove, the largest land-

owner affected by the drainage easement, and while no structures may
be contemplated at this time for the lower portion of Pacific Cove,
it will be the County, and not the Capitola Council, deciding what,
if anything, may be placed in the lower level.

a) City Hall expansion, or improvements in the area in gquestion would

also be subject to County *veto.®

b} Corporation Yard modifications could likewise be the County's
decision, and not our own.

3} It appears that building permits have been issued by the City, and
if such were not within the City's jurisdiction to grant, because
game impedes the County's easement, the City may be liable for an
action by property owners for loss of value to their property.

4} If the County has the power to deny a rebuild on any parcel under
which their culvert lies, then they would likewise have the power
to remove the existing buildings should they deem such necessary
to service their easement. The potential for hardship and catastro-
phic loss to citizens of Capitola, not only in the future, but now,
is obvious.

Speaking-an an attorney, and as an advocate for my client, and as
a council-man, my feeling is that the County's position is incorrect,
and that in a legal action the County will not prevail. At this time
I will refrain from stating the legal bases which, in mv opinion, make
the County's posture in this matter untenable. There may be, fortune-
ately, positive alternatives to litigating this matter, one of which
is that our City take-over the easement from Zone 5, and thus control
our own "destiny®¥,as it were. This matter should be one easily solved
between the gowvernmental entities involved, and to this end, I ask that
this matter be placed on our June 28, 1984, agenda, and that at this,
our June 14, 1%B4, meeting, we direct Staff to explore with the County,
all alternatives to resclve this problem,
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June 11, 1984

Noble Gulch Drainage Easement
Page 3 of 3

I would appreciate, very much, your thoughts and in-put regard-
ing this matter, whi¢h has some bizarre aspects: for 62 years there
has been not a squeak of cbjection or comment from the County regarding
the building of permanent structures over the easement, and now this. . .

DENNIS F. BELTRAM

encls.
¢cc: S. Burrell
R. Manning

o - - = T 192
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13. A. MEMO FROM CITY MANAGER REGARDING MUSEUM BOARD APPOINTMENTS.

ACTIOHs HMayor Roupth advised that the press be informed that we have
openings & the Huseum Bosyd so they can publisb informaticon to that
affect, as wall as directing gtaff to include the gpeninga in ths
upcoming Newslattax almg with the other board vacancies. Applica- )
tiona should be hxought back to Council for appointmants to be made
in July,

B,. APPLICATION POR CITY TREASURER PROM MICHAEL P. VASQUEZ,
ACTION: Council vecaiwed the application from Mr. Vasguez and

‘s directad staff to get this item on the June 28, 1984 agenda for

npébintmnt.
C.. PUBLIC !’M}ILITIES CORPORATION = No Business.

D. ):ddad Ttem) WEMO FROM COUNCIL MEMBER BELTRAM .SEGARSING,
{8 MORLE" GULCH. DRATHAGE EASEMSWRE"

The City Council discussed the impact of the County Coungel®s
position relative to properties located on the Nobel Gulch Drainage
Eassmsnt. Council expressed it's concern indicating that the County
is condemning properties on the casement with it’s stand.

ACTION: Staff was divected to contact Donald Porath at the Sanitation
District to see if something can be worked out and to veport back to
Council Meober Beltram, as well as the other Council Members as sodd
as poasible.

14, ORaAL CWICM;‘IGNS

A, Council Mewber Clarke reported on the Special Heeting of

e

‘the JPA Board for Commumity Activities. The meeting was called to make

a dacision regarding th~ Junior Lifequard Program, Registration for
the program has doubled from last year and ths boszd had to determine
how &0 deal with the numbez of children registered in the program.
On a 4=1 vote, the Board expanded the proém to accommodate all the
children registered in the program for the 1584 Summer Season, Hext,
ysar, however, registration would be Limited to those .children ms'idlng
in the Capitola/Soquel School District only, Council Member Clarke
alge stated that he would be discussing this.natt.e: with Superviscr
lavy tomorrow and hopes the County will initiate a program of theis
o, ' ’ k ) :

B, Council Hembar Beltram discussed ths codas enforcement
program for 2-hour parking in the Village. He stated that clients
visiting his office have been ticketed even if they have moved their
car to another location prior to the 2=hour limit. He stated that
he feelathat if the car has been moved within the time limit to
another pérking space,; that a ticket should not be issuved. The time
should only be accounted for a each location., Staff was directed to
check into thi.a matter and veport back.

€. City Manager S. Burrell reported on tha status of the
Comnunity Center building, advising Council that he and Doug Heasaini,
the azchitsct for the project, went to tHollister to view their commuanity
center. They will be going to the HMonterey Confarence Center to look
at the interiors in order to obtain idsas for our csntar.

mm .“_‘_. it e _-MM&.“‘__ b s e e ot o et
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AGENDA: JUNE‘! , 1984 - Item 2 A,

DEPARTMENT OF
PUBLIC WORKS

COUNTY OF SANTA CRU?Z

GOVERNMENTAL CENTER 701 OCEAN STREET SANTA CRUZ, CALIFORMIA 25060

0.A. PORATH
DIRECTOR OF PUBLIC WORKS

PHIL W. SANFILIPPQ  (408) 425-2133
ASST. DIRECTOR ENGINEERING June 12, 1984

JOHN A. FANTHAM (408) 425-2481
ASST. DIRECTOR OPERATIONS

BOARD OF DIRECTORS

Santa Cruz County Flood Control
and Water Conservation District
701 Ocean Street

Santa Cruz, California 95060

N
SUBJECT: ZONE 5/8 DRAINAGE FEES AND IN-LIEU DETENTION FEE

—————

Members of the Board:

Submitted herewith for your consideration are two
items:

1. A resolution to increase the Zone S and Zone 8
drainage fee from the current $0.20/square feet to
a maximum of $0.25/square feet by 1388 via one
cent increments over a five year period.

2. An ordinance to provide for collecting an in-lieu
storm water detention fee within Zone 5 from small
developments where detention is found to be
marginally effective.

The Zone 5 and Zone 8 drainage fees were last revised
by Resclution No. 403-77 which established a maximum rate of
$0.20 per square foot on July 1, 1982. Presently, there are
insufficient revenues being generated to fund the current list
of drainage projects in both zones. 1In addition constructien
costs are escalating at between five and ten per cent a year.

Attached is a summary of the current projects for each
zone with the 1984 estimated construction cost, the estimated
revenue based on the present fee, and projected additional reve-
nue with a $.05 increase in the fee.

The second item before you, an ordinance to establish

an in-lieu detention fee for small developments within Zcone 5,
is being proposed because it is believed it would be more

suipir [T pasn [ o0
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BOARD OF DIRECTORS
Page -2-

beneficial to the District to collect & fee rather than have a
developer construct detention facilities for small developments
where the value of reducing runoff from the project site is
marginal. The proposed fee would be collected from some minor
land divisions and small commercial and apartment developments.
The monies generated from the in-lieu detention fee would be ‘
used to help fund major Zone 5 projects, which would be more ef-
fective in preventiny flooding than a series of smaller projects
built by developers. Thus, a developer would either build a de-
tention facility or would pay the equivalent detention fee as
the case may be. The option of simply waiving the detention re-
quirement as presently exists in the storm drainage criteria
would no lenger be available,

It is therefore recommended that the Board of Direc-
tors take the following action:

1. Approve increasing the Zone 5 and Zone 8 drainage
-fees to $0.21 per square foot commencing on July
1, 1984 and increasing the fee by $0.01 per square
foot each successive July 1 taereafter, through
and including July 1, 1988 at which time the maxi-
mum fee shall be $0.25 per square foot.

2. Adopt the attached ordinance establishing an
in-lieu storm water detention fee of $25.00 per

100 square feet of new on-site and off-site imper- -

vious area for certain developments within Zone $
as determined by the Director of Public Works.

Yours truly,

D. A. PORATH
Director of Public Works

CIV:kas
Attachments

CC: Michael Routh, Mayor, City of Capitola
Daniel Kriege, President, Board of Directors, Soguel Creek
County Water District
Dwight HBerr, County Counsel
Kris Schenk, Director, County Planning Department
Lou Bacigalupi, Building Inspection

RECOMMENDED FOR APDROVAL:

County Administrative Qfficer

muasT_ /A poge Tt
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SANTA CRUZ COUNTY FLOOD CONTROL
AND WATER CONSERVATION DISTRICT

ZONE 5

1984 STORM DRAIN PROJECT LIST

Proposed Project

26th Avenue
Prather Lane Detention

* Daubenbiss - Porter St.
Capitola Rd. Bypass
Nova Drive

- Chanticleer - Capitola Rd.
Unidentified Minor Projects

Al
¥}
T

IR
N|
'

~] Y LR W N b

Total

Estimated Annual Revenue Current Rate
From Drainage Fees ($.20/59.Ft.)

$200,000/ye.

EXIEIT [F Pege_2 ‘d—é—
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Cost Estimate

$ 105,000
736,000
60,000
250,000
112,000
310,000
50,000

$1,367,000

With Fee Increased

+to $.25/sguare foot

$250,000/yr.
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"Exhibit A"

COST ANALYSIS FOR FEZ INCREASE

bkttt rrihtrrttbtrrrhrrbrrtdtrrthkrxrrrrhktrrrhrhobrrbrdidbbordtrern

DEPARTMENT: PUBLIC WORKS BUDGET UNIT: 88840

1. BRIEF DESCRIPTION OF SERVICE: Construction of storm drainage
improvements within 2one 5 of the Santa Cruz County Flood Control
and Water Conservation Elstrlct

2. FORMER FEE (if any): None
| 3. PROPOSED NEW FEE: $25.00/100 square feet

4, DATE QF LAST REVISION QF THIS FEE: N/A

5. COMPONENT COST BREAKDOWN (answer either (a) or (b), using

T additional sheets if necessary):
(a) Estimated annual cost of service; or varies with amount
of revenue generated and cost of improvement projects
constructed. .
| (b) (Cost per service) X (number of estimated services) =
' .total annual cost
I
: _ .
’ 6. ANTICIPATED REVENUE SOURCES TO PROVIDE THIS SERVICE:
(a) Annual Estimated Revenue from Proposed Fee (number of
| estimated services x per unit fee)
! $10,000 " 10 developments @ $1,000.00/per unit
(b) Other Revenue Sources (if any)
Zone S5 drainage fees $250,000/year
7. OTHER COMMENTS:

gousit_L 7 poga Lot b
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"Exhibit A"

COST ANALYSIS FOR FES INCREASE

1

.***t*****t*************i’****#tt*****************#****ii*****#t***#**

DEPARTMENT: PUBLIC WORKS BUDGZT UNIT: 88839 & 88840°

1. BRIEF DESCRIPTION OF -SERVICZ: Construction of storm drainage’
improvements within Zone 5 and Zone 8 of the Santa Cruz County

Flood Control & Water Conservation District.

2. FORMER FEE (if any): $0.20/square fookt
3. PROPOSED NEW FEZ: $0.21/square foot
4. DATE OF LAST RIVISION OF THIS PEE: July 1, 19582

5. COMPONENT COST 3REAKDOWN (answer either (a) or (b}, using
additional shee:is if necessary):

(a) Estimated annual ccs:t of service; or varies with amount

of revenue generated ané cost of improvement projects
constructed.

(b) (Cost per service) X (numbe: of estimated serV1ces) =
total annual cost

6. ANTICIPATED REVENUE SQURCES prPROVIbE THIS SERVICE:

(a) Annual EZstimated Revenue from Proposed Fee {number of
estimated services x per unit fee}

$300,000 from_total fees (both zones)

{b) Qther Revenue Sources (if any)

in-lieu storm drainage detention fee
$10,000/year (Zones only)
7. OQTHER COMMENTS:

muusT_[F pege S o
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PUBLIC WORKS

ITEMS

ASSESSYENT DISTRICTS (Processing Formactioa)

COUNTY DESIGN CRITEZRIA
DISPQSAL Site Fees (effective July 1983 - June 3Q, 1989)
(Res. 514-82)

Car Trumk Load

Garbage ia Cans

Garbage in 53 galion drunms

Per Cudic Yard

Pickup = Parcial

~Full Bed

BUDGET UYIT 32000

AMOUNT OF FEE

Actual Cost =
number of hours x
$31.00; $1,000.00
deposit

§ 5.00 per copy

plus tax
$ 175
$§ 1,00 per can
$ 1.50 per drum
$ 4.00
$ 4.00
$ 8.00
No fee if identi-
fied as
recyclable by
gate attendant

and deposited at
~designated loca-

tioa by customer

$ 1.00

Tires
3. 25 discount shall be applied to each<dump fee for all material dumped by
Seniors
DRAINAGE (Res ) (wichih %lood Cootrel and Water

and Couservatlion Districe, Zones 5 and 8)

Drainage detention in-liew fee {0nd.

"$ 0.27 per

square foocr

]

{within Flood Control and Water Conserxvatfion

District, Zone 5}-

ENCROACHMENT Permits (Res. 69-82)

(Work without a permit: Whenever any work for
which an encroachment permit is required by the

s Encroachment Ordinance has been commenced without
(1:;: first obtaining said permit, a special investiga-

tion shall be made before a permit may be issued

for such work. An investigation fee, in addition

to the permit fee, shall be collacted whether or not

a permit is then, or subsequently, issued.

The

6/21/83 B st (7 pep ot &
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SANTA CRUZ COUNTY FLOOD CONTROL AND WATER
CONSERVATION DISTRICT

RESQLUTION NO. 333-84

RESOLUTION OF THE SANTA CRUZ COUNTY FLOOD CONTROL AND WATER
CONSERVATION DISTRICT REVISING RESOLUTION NO. 403-77
ESTABLISHING FEES FOQR FLOOD CONTRQOL AND DRAINAGE
FACILITIES TO BE SUPPLIED WITHIN ZONE NO. 5 AND
ZONE NO, 8 OF THE DISTRICT

WHEREAS, the Board of Directors of the Santa Cruz
County Flood Control and Water Conservation District has by
ordinance, adopted July 12, 1977, provided for fees to be estab-
lished by Resolution for services and facilities furnished or to

" be furnished to any new obuilding, structure, improvement or con-

struction by any flood control or storm drainage system con-
structed or to be constructed within Zone No. 5 or Zone No. 8 of
the District; and

WHEREAS, said ordinance provides that such fees shall
be established by resolution of the Board of Directors of the
District;

NOW THEREFORE, BE IT RESOLVED AND ORDERED by the Board
of Directors of the District that the following fees are estab-
lished for such services and facilities within Zone No. 5 and
Zone No. 8 of the District; :

1. A fee of 25 cents per sguare foot of foundation
area of all roofed structures, including but not
limited to, garages of residences, and coach roof
areas in mobile home developments whether or not
coaches are set on permanent foundation. In the
event that development plans do not clearly indi-
cate precise coach roof areas, the maximum said
area per space shall be 1440 sguare feet.

s 2. A fee aof 25 cents per square foot of paved or oth-
er improved impervious areas without a roof; ex-
cept that no drainage fees are payable on paved or
other improved impervious areas without a roof
which are appurtenant to a single family dwelling
on an individual lot and not within a condominium
development.

3. Said fee shall be increased annually by $0.01 per
square foot commencing July L, 1985, and continu-
ing every July 1 thereafter through and including
July 1, 1989, at which time the maximum fee shall
be $0.30 per square foot.

EXHERIT /54’@!"0‘7/

(
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Item 2 A.

PASSED AND ADOPTED by the Board of Directors of the
Santa Cruz County Flood Control and Water Conservation District,
State of California, this 19th day of

June . 1984, by the following vote:
AYES: DIRECTORS Forbus, Patton, Moore, Cucchiara, Levy
NOES: DIRECTORS None

ABSENT: DIRECTORS None

Pl iOr |

;o

MGl LYY

Chairperson of said Board

ATTEST:: STESUCA A2 A0 . :
Clerk of said Board

Approved as. to form:

‘QW b (1iTipe_ ' |

Cogyty Counsal

Distribution: County Counsel
Auditor-Controller
Public Works .
Planning !
City of Capitola

. ] % _
s LS. Pl Mo
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LCUUNLY Ut SANITA CRUZ
e T4 . STATE OF CALIFORNIA

. ; ' Iltem 2 A
_CERTIFIED CTOPY

IN THE BOARD OF SUPERVISORS " SUPERVISOR’S ORDER
Onthedateof ... June 19, 1984

LR
REGULAR AGENDA QP

ITEM NO. 60

(Adopted Resolution 333-84, as amended, ,;,Q" .wﬁﬁ
(increasing the Zone 5 and Zone 8 fee A ' NIV
(for flood control and drainage facilities; ‘
(adopted ordinance establishing in-lieu LA
(fees for on-site storm water detention PRAV AN
(facilities within Zone 5, "in concept",

(to return June 26, 1984 for final adoption;
(directive to Public Works...

Upon motion of Supervisor Cucchiara, duly seconded by Supervisor Patton, the
Board, by unanimous vote, adopted Resolution 333-84, as amended (see below), increasing
the Zone 5 and Zone 8 fee for flood control and drainage facilities.

Upon motion of Supervisor Patton, duly seconded by Supervisor Forbus, the
Board, by unanimous vote, adopted ordinance establishing in-lieu fees for on-site
storm water detention facilities within Zone 5, "in concept'", to return June 26, 1984
for final adoption; directive to Public Works Director, working with County Counsel
and “lanning Director, to return to the Board on August 21, 1984 with an initial report
and recommendations on procedures that the Board might consider to establish an
appropriate assessment district in the flood control and water conservation district
drainage zones to allow for an equitable contribution to solving the drainage problems
by existing properties, as well as an appropriate contribution by new properties.

Amendment to Resolution

Change 21 cents to 25 cents, with $0.0l per square foot for each successive July lst
thereafter through and including July 1, 1988, at which time the maximum fee shall
be $0.30 per square foot.

Public Works
CAO

1ty of Capitola (Michael Routh)
Soquel Creek County Water District
Planuing

of Calitornia - ounty of Sanwa Cruz—ss. =

ge T Newell, Ex-officio Cierk of the Board of Supervisors of the County of Santa Cruz. State of
“rma, do hereby cerify that the foregoing is a «.ue and correct copy of the order made and entered inthe .

s of the said B2 -d of Supervisors. In witness thereof | have hereunto set my hand and affixed thescal of
Hoard of Supevisors,

, Deputy Clerk
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Item 2 A.

SANTA CRUZ COUNTY FLOOD CONTROL AND
WATER CONSERVATION DISTRICT

ORDINANCE NO. 3566

AN CRDINANCE OF THE SANTA CRUZ COUNTY FLOOD CONTROL AND
WATER CONSERVATION DISTRICT ESTABLISHING IN-LIEU FEES
FOR ON-SITE STORM WATER DETENTION FACILITIES WITHIN
ZONE NO. 5 OF THE DISTRICT

WHEREAS, pursuant to Section 171 of the Santa Cruz
County Flood Control and Water Conservation District Act, said
District is given the power to prescribe, revise and collect
fees and charges for services and facilities furnished or to be
furnished to any new building, structure, improvement or con-
struction by the use of any flood control or storm drainage sys-

tem constructed or to be constructed in the District or any zone
thereof;

AND WHEREAS, it has been deemed to be more beneficial
to the District and cost effective to collect an in-lieu fee
from certain developments rather than have on-site storm water

detention facilities installed by the developer as determined by
the District Engineer.

NOW, THEREFORE, IT IS HEREBY ORDAINED by the Board of
Directors of the Santa Cruz County Flood Control and Water Con-
servation District as follows:

Section I - Effective Date

This ordinance shall be effective from and after
thirty (30) days following the date of its adoption.

Section II - Applicability

This ordinance shall apply-to all the territcry in
Zone 5 of the District.

Section III - Fee

There is hereby established the following in-lieu fee
when it has been determined by the Director of Public Works that
it is more appropriate to collect a fee rather than require
on-site storm water detention facilities be constructed.

1. A fee of $25.00 per 100 sg. ft. or fraction
thereof of net new on-site and off-site impervious areas.

'Y
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Section IV - Collection of Fees

Such fees shall be collected by the Building Inspector
of the City of Capitola or County prior to issuance of a build-
ing or use permit or prior to approval of a final subdivision
map or parcel map.

The applicant shall certify as to the total number of
square feet of foundation and impervious areas upon which the
in-lieu fee is to be levied.

The building inspector shall keep accurate records
concerning the collection of such fees relative to what fees
were paid and to which buildings, improvements, or structures,
or property such payments apply, and forward such records and
fees to the administrative office of the District.

Section V - Failure to Pay Fees

Failure to pay the fees set forth in this Ordinance
shall constitute a lien on land to the amount of the unpaid
fee. Should any of the above fees remain unpaid on the first
day of the month, before the month in which the Board of
Supervisors of Santa Cruz County is required by law to levy the
amount of taxes required for County purposes, the amount of the
unpaid fee shall be added to and become a part of the annual tax
levied upon the land containing the building, improvement, or
structure for which no fee has been-paid, and shall be added to
and become a part of the first installment of said tax.

In such case, and at least twenty (20) days before the
first day of the month in which said Board of Supervisors is re-
quired by law to levy the amount of taxes required for County
purposes, the Santa Cruz County Flood Control and Water Conser-
vation District shall furnish in writing to the Board of
Supervisors of the County and to the County Auditor,
respectively, a description of each and every parcel of land
within Zone No. 5 of the District upon which any such fees re-
mains unpaid together with the amount of such unpaid fee.

Section VI - Validity

Should any section or provision of this Ordinance be
declared by the courts to be unconstitutional or invalid, such
decision shall not affect the validity of the Ordinance as a

whole or any part thereof, other than the part decided to be un-
constitutional or invalid.

Item 2 A.
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Item 2 A.

PASSED AND ADOPTED by the Board of Directors of the
Santa Cruz County Flood Control and Water Conservation District,
State of California, this 26th day of June, 1984 , by the
following vote:

AYES: DIRECTORS Forbus, Patton, Moore, Cucchiara, Levy
NOES: . DIRECTORS None
ABSENT: DIRECTORS None

ROBLEY LEVY
Board of Directors of the Santa Cruz

County Flood Control and Water Con-
servation District

ATTEST: STEPHEN M. QUONG
Clerk of the Board

APPROVED AS TO FORM:

Q)uu_dv(f \\f’ AZ@U‘

County Colnsel

DISTRIBUTION: County Counsel
Public Works
Auditor
Planning

—eity of Capitola

HERERY CERTIFY THAT THE FOREGOING INSYRUMEN
% A CORRECT COPY OF THE ORIGH ON FILE IN THIS

OFFICE ATTEST F«%;H/{'); N SEAL wzs__/éi__‘o v
OF 19 0’7}

P"(:*‘G‘- T MERPFELL, COUNTY AD?
&ND EX-OFFICIO CLERY OF THE B

NG

:; UPERVISORS
OFW ;m EORMI
t DEPUTY

ATIVE OFFICER
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A2{ CAPITOLA AVENUE

CITY MANAGER : July 8, 1984

Mr, Donald Porath
Dirvectoxr of Public Works

8
Santa Cruz, CA 95060 Wi

RE: NOBLE GULCH DRAINAGE EASEMENT

Deaxr Don:

I have encleged a copy ¢f the letter that Council Membexr Beltram presented
to the City Cownecil regarding the Hoble Gulich Drainage Easement.

As you are aware, several homes are constructed over the easement between
Bay Avenue and Soguel Creek. The concern expressed in the letter has %o
do with a home that was constructed over the easement several years age,

‘as well as other homes that have been built in recent times. I would

appreciate it if you would review the position of Zone 5 regarding the
reconstruction of homes over the easement in the event they were demolished.
It would seem that as long as access to the drainage facilities is main-
tained that construction of structures on the easement would not represent

2 significant problem.

I look forward to hearing from you regarding this matter. If you should
have any guestions, please feel free to ceontact me,

Sincerely,
CITY OF CAPITOLA

Stephen R, Burrell
City Manager

SKR/pam

Enclosure

Item 2 A.

CAPITOLA, CALIFORNIA 85010

TELEPHOME (408) 4757300

4
Ay FOR INFORMATION oNLY
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Item 2 A.

AGENDA 6/14/84 ~

. ‘em 13. D. .J':'

Ronald E. Graves, Mayor

Council Members:

Dennis F. Babram 420 CAPITOLA AVENUE
Robert W, Bucher CAPITOLA. CALIFORNIA 5010
Jerry E. Clarke TELEPHONE (408} 475.7300
Michael R. Routh June 11, 1983

TO: CITY COUNCIL
FROM: Council Member BELTRAM

SUBJECT: NOBLE GULCH DRAINAGE EASEMENT

Dear Colleagues:

As you may know, the natural water course known as
Noble Gulch has, since 1922, been designated as a drainage easement
owned by the County. Said easement is 8 feet in width, and enters
the City near Hwy. 1, runs through (or very near) a portion of the
City's Corporation Yard; through portions of Brookvale Terrace Mobile
Home Park; across Bay Avenue, then through Pacific Cove Mobile Home
Park; underneath (we believe) a corner of City Hall; across Capitola
Avenue, Riverview Avenue, and emptieg into Soquel Creek just south of
the end of the river path. A parcel map showing the easement from the
Creek to Capitola Avenue is attached hereto.

_ As you will note, the easement runs through many parcels of priv-
ate property, most if not all, occupied by buildings. The easement
accommodates a culvert, approximately 5 to 6 feet in diameter, below
the ground surface an unknown depth (perhaps as little as 3 feet down
in the Riverview Avenue area, perhaps deeper in other portions of the
easement), The culvert is made of concrete at least from the Creek to
Capitola Avenue, and of corrugated metal above that point. All struc-
tures over the culvert/easement have been constructed after dedication
to the County in 1922, and (presumably) after placement of the culvert
in 1922, To the best knowledge of all concerned, there have been no
difficulties with maintenance of the culvert in the last 62 years oc-~
cassioned by the presence of homes, buildings, and other structures
(i.e., mobile homes, parks, roadways) on top of said easerent.

A problem/controversy has recently arisen in relation to a pend-~
ing sale of 422 Riverview Avenue (corner of Blue Gum) in regard to this
easement owned by the County. Upon review of the Preliminary Title Re-
port, the Buyers expressed concern about the drainage easement, and made
inquiries of the County Counsel's Office as to whether, in the event of
destruction of the duplex which now occupies the parcel in question,
there would be any difficulty in rebuilding same. Dwight Herr, the new-
ly appointed County Counsel, has responded with the opinion that re-build
of any of those structures which lie atop the County's easement would
not be allowed. Upon meeting with Mr. Herr, myself, and City's attorney
Manning, County Counsel would not modify his opinion. Needless to say,
the Buyers for 422 Riverview Avenue are about to withdraw their offer
of purchase (understandably), nor could Buyers be found for any of the
other affected parcels should County Counsel'’s position prevail. I
represent the Seller of the Riverview Avenue property, as part of a
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June 11, 1884
Hoble Gulch Drainsge Easement
Page 2 of 3

Probate action commenced several years ago.

Through conference with Steve Burrell, I have learned that much
of the routine maintenance of the culvert is (and has been for some
time) performed by the City's crew.

The situation raises several obvious problems. including but not
limited to the following:

1} The homes and businesses of Capitola residents are being, effective-
ly, condemned by the County: while the present use can continue,
these properties cannot be scld, for either no Buyer would purchase
knowing that rebuilding is impossible; or banks and other lending
institutions would not loan, there being no security for such loans.

2} The City will be, through purchase of Pacific Cove, the largest land-

owner affected by the drainage easement, and while no structures may
be contemplated at this time for the lower portion of Pacific Cove,
it will be the County, and not the Capitola Council, deciding what,
if anything, may be placed in the lower level.

a) City Hall expansion, or improvements in the area in gquestion would

also be subject to County *veto.®

b} Corporation Yard modifications could likewise be the County's
decision, and not our own.

3} It appears that building permits have been issued by the City, and
if such were not within the City's jurisdiction to grant, because
game impedes the County's easement, the City may be liable for an
action by property owners for loss of value to their property.

4} If the County has the power to deny a rebuild on any parcel under
which their culvert lies, then they would likewise have the power
to remove the existing buildings should they deem such necessary
to service their easement. The potential for hardship and catastro-
phic loss to citizens of Capitola, not only in the future, but now,
is obvious.

Speaking-an an attorney, and as an advocate for my client, and as
a council-man, my feeling is that the County's position is incorrect,
and that in a legal action the County will not prevail. At this time
I will refrain from stating the legal bases which, in mv opinion, make
the County's posture in this matter untenable. There may be, fortune-
ately, positive alternatives to litigating this matter, one of which
is that our City take-over the easement from Zone 5, and thus control
our own "destiny®¥,as it were. This matter should be one easily solved
between the gowvernmental entities involved, and to this end, I ask that
this matter be placed on our June 28, 1984, agenda, and that at this,
our June 14, 1%B4, meeting, we direct Staff to explore with the County,
all alternatives to resclve this problem,
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June 11, 1984

Noble Gulch Drainage Easement
Page 3 of 3

I would appreciate, very much, your thoughts and in-put regard-
ing this matter, whi¢h has some bizarre aspects: for 62 years there
has been not a squeak of cbjection or comment from the County regarding
the building of permanent structures over the easement, and now this. . .

DENNIS F. BELTRAM

encls.
¢cc: S. Burrell
R. Manning

o - - = T 215




Item 2 A.

- s el ot
'.\is.,.,mia...\zu..:wu. -~
@ & @ 1
i
L R .p».. P .
e b A% 4
. i
t LA o hﬁw N_W.‘
]
i

MIIAYTAIY

i

216




EXHIBIT 25




Item 2 A.

DEPARTMENT OF
PUBLIC WORKS

COUNTY OF SANTA CRU

GOVERNMENTAL CENTER ' 701 QCEAN STREET SANTA CRUZ, CALIFORNIA 95060

D.A.PORATH
DIRECTOR OF PUBLIC WORKS

PHILW. SANFILIPPO {408) 425-2133
ASST. DIRECTOR ENGINEERING August 6, 1984

JOHN A FANTHAM  (408) 425-2481
ASST. DIRECTOR CPERATIONS

MR. STEPHEN R. BURRELL
City Managerx

City of Capitola

420 Capitola Avenue
Capitola, CA 95010

SUBJECT: NOBLE GULCH DRAINAGE EASEMENT
Dear Steve:

This is in response to your letter of July 9, 1964 in-
quiring about the possibility of reconstructing structures over
the Noble Gulch drainage easement in Capitola. After further
discussion of the matter with County Counsel it has been decided
that the Flood Control District could allow replacement of ex-
isting structures on vacant parcels, only, not construction of
hew structures.on vacant parcels, with the stipulation that a
deed restriction be placed con the property encumbering the pre-
sent and all future owners of the parcel with the responsibility
for paying any future maintenance, repair or replacement costs
of the drainage facility which are necessitated as a direct re-
sult of the structure being over the drainage easement., This
restriction would have to be secured by an insurance policy,
bond or ability to place a lien against the property.

Youriatruly,

D. A. PORATH
Director of Public Works

—? CIV:bj
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=
. ' FJUNTY OF SANTA CR
Yo STATE OF CALIFORNIA Item 2 A.
. _ CERTIFIED —
IN THE BOCARD OF SUPERVISORS - SUPERVISOR'S ORDER .
Onthedateof August 21, 1984 ’ Al

REGULAR AGENDA

ITEM NO. 48.1

(Accepted and filed report on financing
(mechanisms for drainage and flood control
(operations and facilities, with a
(report back on November 20, 1984, with an

" (additional directive to the County
(Administrative Officer, Public Works Director,
(and Planning Director...

-

.

Upon the motion of Supervisor Pattom, duly seconded by Supervisor Cucchiara.
the Board, accepted and filed report on fimancing mechanisms for drainage and flood
control operations and facilities, with a report back on November 20, 1984, with
an additional directive that the County Administrative Officer in comnection with the
Public Works Director and Plamning Director to outline a proposed program{if fumding
would allow)to carry out the needed work in the urban areas of the County

" with Supervisor Moore "Absent"

CAO

PLAWING

PUBLIC WORKS

o

Saaw of California, County of Sama Cror—u.

L Georpe T. Newelt, Ex-aificia Clerk of the Sourd of Swpervisors af the Cowncy of Saata Cruz, Saw of
Califorma. da hereby certiy that the foregoing 1s.4 Lrus And cormect copy of the order made 10d tourad i the
Minurs of the st Banrd of Supervisars. s wrinem therrol | hawe Seremnto st my hand 3ad aifised the sl of

et onnt ol Supermans  puouce 264, 1984 I VOLUME 84

na P o W

Hv : /\ ”MJ’LA/ 2ﬂ3@ . Dapucy Clack Mrr { f Fam / ",f_l__
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‘) ) Item 2 A.

BEFORE THE BOARD OF DIRECTORS OF ZONE 5
OF THE SANTA CRUZ COUNTY FLOOD CONTROL AND WATER
CONSERVATION DISTRICT, STATE OF CALIFORNIA

RESOLUTION NO. _3-9072

RESOLUTION OF THE SANTA CRUZ COUNTY FLOOD CONTROL AND WATER
CONSERVATION DISTRICT REVISING RESOLUTION NO. 333-84
ESTABLISHING FEES FOR FLOOD CONTROL AND DRAINAGE
FACILITIES TO BE SUPPLIED WITHIN ZONE NO. 5 OF THE DISTRICT

WHEREAS, the Board of Directors of the Santa Cruz

County Flood Control and Water Conservation District has by
ordinance, adopted July 12, 1977, provided for fees to be estab-
lished by Resolution for services and facilities furnished or to
be furnished to any new building, structure, improvement or con-
struction by any flood control or storm drainage system con-
structed or to be constructed within Zone No. 5 of the District;
and

WHEREAS, said ordinance provides that such fees shall
be established by resolution of the Board of Directors of the
District;

NOW THEREFORE, BE IT RESOLVED AND ORDERED by the
Board of Directors of the District that the following fees are
established for such services and facilities within Zone No. 5
of the District;

1. A fee of 40 cents per square foot of foundation
area of all roofed structures, including but not
limited to, garages of residences, and coach roof
area in mobile home developments whether or not
coaches are set on permanent foundation. In the
event that development plans do not clearly indi-
cate precise coach roof areas,

2. A fee of 40 cents per square foot of paved or oth-
er improved impervious areas without a rocof.

3. Said fee shall be increased annually by $0.05 per
square foot commencing July 1, 1991, and continu-
ing every July 1 thereafter through and including
July 1, 1994, at which time the maximum fee shall

be $0.60 per square foot.
‘I. ‘;:ﬂ 222
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- ‘Resolution No. 3—90%
. - Page -2

' ) 7 ) Item 2 A.

-

PASSED AND ADOPTED by the Board of Directors of the
Santa Cruz County Flood Countrol and Water Conservation Dis-
trict, State of California, this _22ad day of June
. 1990, by the following vote:

AYES: DIRECTORS Beautz, Patton, Mehl, Keeley, Graves, Pierce,
and Levy

NQES: DIRECTORS None

ABSENT: DIRECTORS nNone . , /

55 )

. )i /7
L5 b [,(,Cff u(/é/\

szé&zﬁaujifi%gz Chairman ?f saiquoard
ATTEST: :;b

_Cletk of said Eé#rd

Approved as to form:

hl
Sidwsbent Coun Counsel

Distribution: County Counsel
Auditor-Controller
Public Works
Planning
City of Capiteola
Zone 5 Board of Directors

» °
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BOARD OF DIRECTORS -~ ZONE 5
SANTA CRUZ COUNTY FLOOD CONTROL
AND WATER CONSERVATION DISTRICT

Ordinance No. 1-7

“WN.QRBINANCE OF THE SANTA CRUZ COUNTY FLOOD CONTROL AND WATER
CONSERVATION DISTRICT, ZONE 5, ESTABLISHING PLAN CHECKING AND
PERMIT PROCESSING FEES.

WHEREAS, pursuant to Section 171 of the Santa Cruz
County Flood Control and Water Conservation District Act, said
District is given the power to prescribe, revise and collect
fees and charges for services and facilities furnished or to be
furnished to any new building, structure, improvement or
construction by use of any flood control or storm drainage sys-
tem constructed or to be constructed in the District or any zone
thereof;

NOW, THEREFORE, IT IS HEREBY ORDAINED, by the Board of
Directors of the Santa Cruz County Flood Control and Water Con-
servation District, Zone 5, as follows:

Section I - Effective Date
This ordinance shall be effective from and after thir-
ty-one (31) days following the date of its adoption.

Section IT -~ Applicability
This ordinance shall apply to all the territory in
Zone 5 of the District.

Section III - Fee
There is hereby established the following plan check-
ing and permit processing fee schedule:

Permit Type Fee
SFD remodel or addition S 50.00
Commercial remodel or addition S 50.00
New SFD, condo, or townhouse $ 150.00 per unit
New Commercial S 500.00

Section IV -~ Collection of Fees
Such fees shall be collection by the building official
of the County at the time that a building permit is applied for.

In the case of new commercial permits, the applicant
shall certify as to the total gross area of the parcel to the
nearest tenth of an acre.
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Ordiqance No. 1-2
Page 2 Item2A. |

k] L u U o
Section V - Failure to Pay Fees

Failure to pay the fees set forth in this ordinance :§¢7 \
shall constitute an incomplete application. Such incomplete :Zd
applications shall be returned to the County building official

for collection of fees. No application will be approved prior

to payment of the established fee. :

Section VI - Validity

Should any section or provision of this ordinance be
declared by the courts to be unconstitutional or invalid, such
decision shall not affect the validity of the ordinance as a
whole or any part thereof, other than the part decided to be un-
constitutional or invalid.

PASSED AND ADOPTED by the Board of Directors of the
santa Cruz County Flood Control and Water Conservation District,

Zone 5, State of California, this _8th day of January ¥
1991, by the following vote:

AYES: DIRECTORS Beautz, Levy, Patton, Belgard, Pierce, Keeley
NOES: DIRECTORS None
ABSENT: DIRECTORS Graves
FRED KEELEY
SUSAN M. ROZARIC Chairman of said Board

ATTEST:
Clerk of said Board

APW;fom:
\fé“, j /OZ?/@O

Assistant Coquy Coufisel

Distribution: County Counsel
Auditor-Controller
Public Works
Planning
Richard Manning
CAO

IS A CORREZT Cf

SUSAN A MAURIZE L oo
AND EX-OFFICIO GIBRK
OF THE COUNTY

: y

-
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Item 2 A.

BEFORE THE BOARD OF SUPERVISORS
OF THE COUNTY OF SANTA CRUZ, STATE OF CALIFORNIA

RESOLUTION No. __2-91%7

On the motion of Supervisor
duly seconded by Supervisor

oG 3

484

the following resolution is adopted:

RESOLUTION OF THE SANTA CRUZ COUNTY FLOOD CONTROL AND
WATER CONSERVATION DISTRICT REVISING RESOLUTION NO., 308-83
ESTABLISHING A NOT TO EXCEED LIMIT FOR DRAINAGE FEES

ASSOCIATED WITH UNROOFED IMPERVIQUS AREA WITHIN ZONE 5

WHEREAS, the Board of Directors of the Santa Cruz
County Flood Control and Water Conservation District has by or-
dinance, adopted July 12, 1977, provided for fees to be
established by resolution for services and facilities furnished
or to be furnished to any new building, structure, improvement
or construction by any flood control or storm drainage system
constructed or to be constructed within Zone No. 5 of the Dis-
trict; and

WHEREAS, said ordinance provides that such fees shall
be established by resolution of the Board of Directors of the
District;

WHEREAS, on July 30, 1991, the Board of Directors of
the Santa Cruz County Flood Control and Water Conservation Dis-
trict heard all public comment on this resolution and that all
objections and protests are hereby overruled.

NOW, THEREFORE, BE IT RESOLVED AND ORDERED by the
Board of Dlrectors of the District that the following fees are
established for such services and facilities within Zone No. 5
of the District:

1. Subdivisions, minor land divisions and single fam-
ily dwellings shall pay a drainage fee at the pre-

vailing unit rate, with a not-to-exceed amount of
$3,000.00 per parcel or condominium unit, for

paved or other improved impervious areas without a

roof.



. ® Resolution No. ~ 9172 Item 2 A
Page 2 ' : 4

| PASSED AND ADOPTED by the Board of Directors of the
Santa Cruz County Flood Control and Water Conservation District,
Zone 5, County of Santa Cruz, State of california, this30th day

; of__ July . 1991, by the following vote: ' 485
AYES: DIRECTORS Beautz, Levy, Patton, Belgard, Keeley
NOES: DIRECTORS None
ABSENT: Piyrce %
. of &aid Board
ATTEST:
Cc
Appraved as to form:

— 7
Assistant Coun%g7touhsé1_r

Distribution: County Counsel
Auditor-Controller
Public Works

LY : -
1 » e
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Item 2 A.

Page 7

CAPITOLA CITY COUNCIL MINUTES September 13, 1984

10.

E. ORDINANCE ESTABLISHING PENALTY FOR PARKING IN RESIDENTIAL PERMIT
PARKING ZONES. (FIRST READING)

ACTION: Council Member Bucher moved, seconded by Council Member Harlan

11.

and passed unanimously, to read the Ordinance by title only. City
Attorney R. Manning read the Ordinance by title only. Council Member
Bucher moved, seconded by Council Member Clarke, to pass the Ordinance
Adding Section 10.36.195 (Penalizing Non-Permitted Residential Area

" Parking) and Amending Subsection 10.36.010 B of the Municipal Code to a

second reading on 9/27/84. The motion carried on the following vote:
AYES: Council Members Beltram, Bucher, Clarke, Harlan and Mayor Routh.
NOES: None. ABSENT: None. '

UNFINISHED BUSINESS

A. MEMO FROM CITY MANAGER REGARDING NOBEL GULCH DRAINAGE
EASEMENT AND ZONE 5 IN-LIEU FEES.

ACTION: Council Member Beltram stated that he feels the response from

the County resolves his concerns regarding this matter. Receive and
file.

B. MEMO FROM CITY MANAGER REGARDING PURCHASE OF PACIFIC COVE

MOBILE HOME PARK.

City Manager S. Burrell gave staff report stating that the City is
prepared to exercise it's option and intends to put the down payment
into escrow next week with Council's approval. He stated that he hopes
the City will assume ownership of the park as of October 1, 1984, He
also advised the Council that they were able to negotiate the purchase
price of the park from $2,500,000 to $1,500,000. He also stated that
the City plans to overlay the roads in the park along with the Depot
Hill overlay program which should take place the first part of October.

Council Member Harlan questioned when the next meeting with the park
residents would be. City Manager S. Burrell stated that it would
probably be scheduled for the first week of October.

ACTION: Council Member Clarke moved, seconded by Council-Member Bucher,

12,

to approve recommendations as outlined in the City Manager's memo for
purchase of the Pacific Cove Mobile Home Park as follows:

1. Approval of the purchase of the Pacific Cove Mobile Home Park,
authorizing -the City Manager to issue a warrant in the amount of the
negotiated down payment and place it in escrow to be released at the
close of the purchase transaction.

2, Authorized the City Manager to execute all required documents on
behalf of the City: i.e. record the deed, loan documents as -
appropriate, secure title insurance, and secure property liability
insurance through our broker of record.

3. Approved the operating plan as proposed and directed staff to
begin required repair work.

4, Directed staff to set up separate budget and expenditure
accounts for the operation of the park, debt service and capital
improvements. '

The motion carried on the'folloﬁing vote: AYES: Council Members
Beltram, Bucher, Clarke, Harlan and Mayor Routh. NOES: None. ABSENT:
None.

NEW BUSINESS

A. MEMO FROM PLANNING DEPARTMENT REGARDING REQUEST FOR PROPOSAL
*  FOR ARCHITECTURAL SERVICES FOR SEVEN LOW INCOME HOUSING UNITS.

"~ ACTION: Council Member Bucher moved, seconded by Council Member Harlan

to approve the Request for Proposal as submitted and directed staff to
proceed with the printing and distribution. The motion carried
unanimously.

B. MEMO FROM CITY MANAGER REGARDING MASTER PLAN FOR CITY
ACTIVITIES.

ACTION: The City Council concurred on scheduling a Special Meeting to

discuss the Master Plan for City Activities on Thursday, October 18,

1984 in the City Hall Conference Room at 7:00 P.M. 229
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V&A Project No. 23-0331
January 22, 2024

Jessica Kahn, P.E.
Public Works Director
City of Capitola

420 Capitola Avenue
Capitola, CA 95010

SUbjeCt: Noble Guich Culvert Condition Assessment
Draft Letter Report

Dear Ms. Kahn:

V&A Consulting Engineers (V&A) was retained by the City of Capitola (City) to provide condition
assessment services to assess the City’s Noble Gulch Culvert (NGC). The NGC is an approximate 1,500-
feet long storm drainage pipeline consisting of 72-inch diameter corrugated metal pipe (CMP), cure-in-
place lined pipe (CIPP), reinforced concrete box culvert, reinforced concrete pipe (RCP), and reinforced
concrete arch pipe. The purpose of this assessment is to determine if the condition of the NGC has
degraded or changed since V&A's initial assessments of the NGC in 2011 and 2012. In addition, V&A
was tasked with assessing the box culvert section for possible damage underneath 419 Capitola Avenue
where construction had occurred at that property. V&A conducted a confined space entry assessment of
the NGC on December 12, 2023.

V&A assessed the condition of the NGC using the following methods:

= Visually evaluate and document the existing condition of the NGC and its inlet. Document
cracks, exposed reinforcing steel, concrete defects, existing lining condition, corrosion, and
infiltration.

= Rate the condition of the concrete or metal pipe using the VANDA Condition Indices and
objective criteria. Refer to Attachment A for the rating criteria.

= Assess the pipe condition by “sounding” to listen for discontinuities and soil voids.
= Measure sediment depth at 100-foot intervals.

= Measure pipe ovality at 100-foot intervals.

= Ultrasonic testing to determine the nominal metal thickness.

Figure 1 shows an aerial view of the NGC. The