
 

AUGUST 15 2023  RDC MEETING  AND WORK 
SESSION 

Tuesday, August 15, 2023 at 7:00 PM 

Council Chambers – Bristol Municipal Complex and Via Zoom 

AGENDA 
 

 

This meeting can be accessed via Zoom. Virtual attendance for the public is encouraged however, the 

Bristol Municipal Complex is open for in-person participation. 

JOIN ZOOM MEETING 

https://us02web.zoom.us/j/2011667863?pwd=ZkJGK2ZMcTZGNHBCaW9adUgvdUtYZz09 

Dial in to 312-626-6799 / Meeting ID: 201 166 7863 /Passcode: 1czEDo 

Call in any time after 6:30 / meeting will begin at 7:00PM 

 

1. CALL the Bristol Redevelopment Commission MEETING TO ORDER 

2. PLEDGE OF ALLEGIANCE 

3. ROLL CALL 

4. APPROVAL OF AGENDA 

REPORTS 

Approve minutes past meeting and acknowledge receipt of debt management report 

Annual report presented by Baker Tilly  

Receive donated property at 511 St Joe Street  

Adjourn RDC meeting  

5. CALL WORK SESSION  MEETING TO ORDER 

6. TOWN MANAGER 

7. CLERK-TREASURER 

a. Note regarding July penalties 

b. input requested on collection of utility payments and extensions and/or payment 

arrangements 

update & clarify wording in ordinance 51.09 Collection or Deferred Payment Charge 

consideration granted to Clerk-Treasurer to approve an extension (ie pymt due Wed, pay in 

full Friday by X time or shut off to occur) 
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consideration granted to Clerk-Treasurer to approve a payment arrangement (ie. pay $100 

Friday, $xxx on X date and balance due on X date, or shut off by x time on same date due)  

 

c. Budget preparation  

September 7 will be a public hearing and the first reading of the 2024 budget and salary 

ordinance -  

October 5 will be the second reading and final adoption of the 2024 budget and salary 

ordinance, as everything is to uploaded into Gateway by October 11.   

Permission to move forward with the three-year growth excess levy appeal again this year? 

Deadline to submit October 18.   

 

8. TOWN ATTORNEY 

9. QUESTIONS ABOUT UPCOMING COUNCIL MEETING AGENDA ITEMS 

10. OTHER COMMENTS OR QUESTIONS 

11. MOTION TO ADJOURN 
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Baker Tilly US, LLP, trading as Baker Tilly, is a member of the global network of Baker Tilly International Ltd., the members of which are separate 
and independent legal entities. © 2023 Baker Tilly US, LLP.

Bristol 
Redevelopment 
Commission
TIF Report Presentation (IC 36-7-25-8)

August 15, 2023
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Bristol 
Redevelopment 

Commission

• Cathy Burke, President

• Jeff Beachy, Vice President

• Gregg Tuholski, Secretary

• Andrew Medford, Member

• Doug DeSmith, Member

• Jeff Bliler, School Representative
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Financial 
Advisor: 
Baker 
Tilly

Heidi Amspaugh, Principal                                                    
heidi.amspaugh@bakertilly.com                             
(317) 465-1517

Amber Nielsen, Manager 
amber.nielsen@bakertilly.com                              
(574) 367-5370

Kyle Carlson, Manager 
kyle.carlson@bakertilly.com                              
(317) 465-1745

8365 Keystone Crossing, Suite 300 
Indianapolis, IN 46240             
(317) 465-1500
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TIF Mechanics
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Tax Allocation
Area

[capture TIF]

Town, City or County = Redevelopment
District

Boundaries – 3 Levels
Economic 
Development Area 
(EDA)

Redevelopment District and TIF 
Areas 

Levy the
special benefits

tax (SBT)
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THE TERM OF AN ALLOCATION AREA

Expiration DateDate Allocation Area Established
TIF expires the later of 2025 or following the final 
maturity of obligations outstanding as of July 1, 
2015.

TIF area is established before July 1, 1995.

TIF expires 30 years after the adoption of the 
Declaratory Resolution.

TIF area is established between July 1, 1995 and 
July 1, 2008.

TIF expires 25 years after the date the first 
obligation payable was incurred. 

TIF area is established after July 1, 2008.
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Consolidated Economic 
Development Area

South State Road 15 Allocation Area 
North State Road 15 Allocation Area 

Seahawk Allocation Area
Valmont Newmark/Thor Industries Allocation Area

Rail Park Allocation Area
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History of TIF Amendments

8

2022 – Remove parcels from South State Road 15 Allocation Area and create 
the Rail Park Allocation Area

2022 – Expand and Consolidate South/North State Road 15 EDAs and create 
Valmont Newmark/Thor Industries Allocation Area

2021 – Expand South State Road 15 EDA and create Seahawk Allocation Area

2008 – Create North State Road 15 EDA and Allocation Area

2008 – Create South State Road 15 EDA and Allocation Area

Consolidated Economic Development Area
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Created: March 18, 2008

Expires: March 18, 2038

South State Road 15 Allocation Area

About the Area

Pay 2023Pay 2022

$1,231,316**$940,270*Estimated Annual TIF

*Actual 2022 collections were $911,124.85.
**Actual 2023 Spring collections were $636,209.07.
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General Revenue Bonds of 2021
− $2,186,000 issued / $1,863,000 outstanding
− Purpose: Refinance the Town’s Municipal Complex Loan
− Final maturity: August 1, 2031
− Callable: Any date upon 30 days’ notice
− Security: Payable from annual appropriations by the Town of Bristol, Indiana of any legally 

available revenues, including its General Fund, however it is anticipated that the debt 
service payments will be paid from the South State Road 15 TIF Fund

Interlocal Agreement for Road Funding
− $811,499 outstanding
− Purpose: Financing a road project in the South State Road 15 TIF Allocation Area
− Final maturity: Estimated to be January 31, 2026 
− Security: Bonds are payable from South State Road 15 TIF Revenues in the amount of 

$400,000 annually per year within 30 days of each semi-annual distribution of TIF revenues 

South State Road 15 Allocation Area

Outstanding Obligation
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Comparison of Estimated Tax Increment and Debt Obligations

South State Road 15 Allocation Area

11
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South State Road 15 Allocation Area
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Projects to be Funded with TIF Revenues
20272026202520242023

$300,000
Bloomingdale and SR 15 intersection, 
other improvements to be used as detour 
during downtown redevelopment 

$572,000At Grade Rail Crossing Stonemont

330,000Stonemont Drive improvements to new 
RR crossing

120,000Reconstruct Maple from Earthway to 
Industrial – CCMG 2023-1 match

350,000Main street property for bridge

80,453Maple street RR closure and CCMG 2023-
1 match

41,046Maple to SR 120 CCMG 2023-1 match

$650,000Main Street Lighting/Other 
Improvements

$100,000$100,000100,000100,000100,000Professional fees and Misc. Projects

$100,000$100,000$750,000$871,499$1,122,000Total Project Expenditures
14
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20272026202520242023

$1,233,476$1,233,476$1,233,476$1,233,476$1,231,316 Estimated TIF

(246,283)(245,296)(246,277)(246,218)(246,126)2021 Bonds Debt Payments

(211,499)(400,000)(400,000)Interlocal Agreement Payments

(100,000)(100,000)(750,000)(871,499)(1,122,000)Total Future Projects

(346,283)(345,296)(1,207,776)(1,517,717)(1,768,126)Total Expenses

887,193888,18025,700(284,241)(536,810)Estimated Net Increase 

2,303,5231,415,3431,389,6431,673,8842,210,694Beginning Balance (1)

$3,190,716$2,303,523$1,415,343$1,389,643$1,673,884Estimated Ending Balance

South State Road 15 Allocation Area

TIF Cash Flow

13

(1) Represents the Allocation Account balance as of December 31, 2022. 

15

AN20153
Sticky Note
Completed set by AN20153

AN20153
Sticky Note
Completed set by AN20153



Created: November 18, 2008

Expires: November 18, 2033

North State Road 15 Allocation Area

About the Area

Pay 2023Pay 2022

$30**$1,550*Estimated Annual TIF

*Actual 2022 collections were $1,482.26.
**Actual 2023 Spring collection was $17.47
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Created: August 31, 2021

Expires: October 28, 2046

Captures incremental assessed value from real and depreciable personal 
property from MJB Wood Group, LLC (the “Designated Taxpayer”) (Affiliate -
SFG NL MJB Elkhart LLC)

Seahawk Allocation Area
About the Area

Pay 2023Pay 2022

$351,980**$0*Estimated Annual TIF

*First collections received in Pay 2023.
**Actual 2023 Spring collections were $175,801.11 

15

Note: Project not fully assessed as of January 1, 2022 Pay 2023.
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Taxable Economic Development Tax Increment Revenue Bonds, Series 2021 
(Seahawk Project)
− $7,105,000 issued / $6,967,000 outstanding
− Purpose: Construction, installation and equipping by the Developers of certain 

infrastructure and other improvements located in or physically connected to the Seahawk 
Allocation Area

− Final maturity: August 1, 2034 
− Callable: At the option of the Issuer, at the direction of the Developer, on any date, upon 

15 days’ notice
− Security: Bonds are payable from a pledge of 80% of real property Tax Increment and 

100% of personal property Tax Increment collected in the Seahawk Allocation Area

Seahawk Allocation Area
Outstanding Obligation
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Created: 

June 16, 2022

Expires: 

25 years after first 

obligation is 

incurred

Valmont Newmark/Thor Industries Allocation Area

About the Area

Pay 2023

$0*Estimated Annual TIF

*First collections as early as Pay 2024
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Created: 

October 6, 2022

Expires:               

25 years after first 

obligation is 

incurred

Rail Park Allocation Area

About the Area

Pay 2023

$0*Estimated Annual TIF

*First collections as early as Pay 2024
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Bristol East Economic 
Development Area

21



Created:  July 7, 2014

Expires:  25 years after first obligation is incurred

Bristol East Allocation Area
About the Area

Pay 2023Pay 2022

$388,400**$254,880*Estimated Annual TIF

*Actual 2022 collections were $254,814.48 
**Actual 2023 Spring collections were $194,196.16
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Bristol East Allocation Area

21

Projects to be Funded with TIF Revenues

20272026202520242023

$50,000$50,000$50,000$50,000$50,000Professional fees and Misc. Projects

$50,000$50,000$50,000$50,000$50,000Total Project Expenditures

Note: Allocation Account balance as of December 31, 2022 was $198,506.63.
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GGT Economic 
Development Area
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Created:  May 16, 2019

Expires:  25 years after first obligation is incurred

GGT Allocation Area
About the Area

Pay 2023Pay 2022

$244,980**$150,220*Estimated Annual TIF

*Actual 2022 collections were $150,221.80. 
**Actual 2023 Spring collections were $122,456.38. 
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Stoutco Drive Infrastructure

• Per the annexation and project agreement, GGT is to be reimbursed for right-of-way 
acquisition, out of pocket costs, design, soft costs, and construction costs related to 
the Stoutco Drive Infrastructure

• 85% of TIF revenues generated from the new development to be pledged

• Reimbursement payments to be made on February 1 and August 1 of each calendar 
year

• No interest will accrue on any reimbursement obligation

• Reimbursements will cease once all reimbursable costs and expenses have been 
paid in full or on February 28, 2034, whichever occurs first. 

GGT Allocation Area
Outstanding Obligation
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Impacts
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Overlapping Taxing Units

Total Taxing 
District 

Rate

County

Township

City/ 
Town

School

Library

Special 
Taxing 

Districts
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Impact of TIF 
Does it take away funds from other units?

If the increased assessed value from NEW developments would not occur “BUT FOR”
the TIF incentives, then, it cannot be “lost” to the other taxing units.

TIF postpones adding new assessed value to the tax base, which postpones the reduction 
in tax rates for funds with levy limits and postpones increased revenues from funds with 
rate limits; and postpones reduction in circuit breaker credits.

During TIF capture, other taxing units may immediately benefit from personal property 
AV that is currently not captured; if a portion of the TIF AV is passed-through to other 
units; new jobs and wages may increase local option income tax revenue. 

After TIF ends (or if there is surplus pass-through), the increased assessed value is added 
to the tax base of all the taxing units.  

27
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2016 TIF Study
by Larry DeBoer
and Tamara Ogle

COMMUNITY
DEVELOPMENT

Does TIF shift revenues from overlapping 
taxing units to TIF Districts?

No loss or shifting if the “but for” test is satisfied
No loss or shifting if there are no other means to fund 
the incentives or infrastructure besides TIF
No loss or shifting if TIF District funds the purpose for 
which it was intended; and does not continue to exist 
after the infrastructure is fully funded
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School Funding and TIF

• School educational expenses are largely 
funded by the State
• State funding is based upon student 

enrollment

• Operations Fund and Debt Service Funds 
are Levy Limited

• No gross revenue impact from TIF capture

• TIF capture postpones reduction in tax rates

• Taxpayers’ Property Tax Caps reduce
School Funding 

– Circuit Breaker loss if TIF does not meet “but for”
test

• Post-2009 Referendum for Operating 
and/or Debt - benefit from TIF Captured AV

Examples of RDCs using TIF

to help Schools:

Training programs

Transportation center

STEM programs

Computers

Personal Property AV growth

Pass-through excess TIF AV

Safety / security enhancements

High school project
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Economic development ultimately benefits all taxing units by
attracting new business and private development, growing
property values and local income tax revenue, and reducing
‘tax cap’ revenue loss. All taxing units contribute to future
economic growth.

Tax Rate 
Components

County

Township

Town

School

LibraryTown

County

School
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RESOLUTION NO. R8-15-2023-1 

A RESOLUTION OF THE TOWN OF BRISTOL 

REDEVELOPMENT COMMISSION APPROVING THE 

ACQUISITION OF REAL PROPERTY 

WHEREAS, the Bristol Redevelopment Commission (the “Commission”) has been duly 

established and is authorized to transact business pursuant to the provisions of Indiana Code 36-7-

14, et seq., as amended (the “Act”), in order to administer certain redevelopment and economic 

development activities within the Town; 

WHEREAS, the Commission desires to foster economic development within the Town of 

Bristol, Indiana (the “Town”); 

WHEREAS, by Resolution No. 4-6-2023-9, the Commission amended its Economic 

Development Plan for the Town’s Consolidated State Road 15 Economic Development Area (the 

“Consolidated Area”) to authorize the acquisition of additional parcels to facilitate economic 

development and revitalization within the Town; 

WHEREAS, pursuant to Section 12.2(a)(1) of the Act, the Commission is permitted to 

acquire any property needed for the redevelopment of areas needing redevelopment that are located 

within the corporate boundaries of the Town; 

WHEREAS, the Town has sought to acquire by gift property located at 511 E. St. Joseph 

Street, Bristol, Indiana 46507 (the “Property”); 

WHEREAS, on March 2, 2023, the Commission adopted Resolution No. R3-2-23A, 

which, among other things, expressed the Commission’s interest in acquiring the Property to 

further the Commission’s long-term redevelopment plans for the Town’s Consolidated Area; 

WHEREAS, pursuant to Section 19(e) of the Act, the Commission can accept gifts of real 

property needed for the redevelopment of redevelopment project areas if the property is free and 

clear of all governmental liens other than taxes, assessments, and other governmental charges. 

WHEREAS, the Commission believes that the acquisition of the Property is in the best 

interest of the Town and its citizens and now desires to approve the acquisition of the Property. 

NOW, THEREFORE, BE IT RESOLVED BY THE BRISTOL REDEVELOPMENT 

COMMISSION THAT: 

Section 1. The foregoing Recitals are fully incorporated herein by this reference. 

Section 2. The Commission hereby determines that the Property may be acquired in 

accordance with Section 19 of the Act and hereby approves the acquisition 

of the Property by gift subject to the terms and conditions set forth herein 

and in the Donation Agreement (as defined herein). 
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Section 3. The Commission hereby authorizes and approves the execution and 

delivery of the Donation Agreement, in substantially the form attached 

hereto as Exhibit A (the “Donation Agreement”), with such changes thereto 

as the President, Vice President and Secretary of the Commission deem 

necessary and appropriate to effectuate this Resolution and to consummate 

the acquisition of the Property, said officer’s execution and attestation 

thereof to be conclusive evidence of their approval of such changes. 

Section 4. The Commission hereby determines in accordance with Section 19(e) of the 

Act that the Property shall be acquired by gift without monetary 

consideration. 

Section 5. Each of the President, Vice President and Secretary of the Commission is 

hereby authorized to execute and deliver appropriate conveyance 

instruments, documents, certificates, and agreements in the name of and on 

behalf of the Commission in connection with the transactions set forth in 

this Resolution and to take any and all actions which such person deems 

necessary or appropriate regarding such transactions; provided, however, 

that the terms and conditions of any such document shall be consistent with 

the terms and conditions approved in this Resolution. Any and all 

documents executed by the President, Vice President, and Secretary of the 

Commission in connection with the actions contemplated by this Resolution 

and any and all actions previously, or to be, taken by the President, Vice 

President or Secretary in connection with the actions contemplated by this 

Resolution be, and they hereby are, ratified and approved. 

Section 6. Each agreement, instrument, certificate, and other document contemplated 

by this Resolution to be executed and delivered by the President, Vice 

President or Secretary of the Commission on behalf of the Commission 

shall be in a form approved by, and satisfactory to, the President, Vice 

President or Secretary upon the advice of counsel, which approval and 

satisfaction shall be conclusively evidenced by the execution and delivery 

thereof by the President, Vice President or Secretary. 

Section 7. This Resolution shall be in full force and effect immediately upon its 

adoption. 

*  *  *  *  *  
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Adopted this 3rd day of August, 2023. 

BRISTOL REDEVELOPMENT 

COMMISSION 

By:    

President 

ATTEST: 

  

Secretary 

KD_14502802_1.docx 
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EXHIBIT A 

REAL ESTATE DONATION AGREEMENT 

(To be Attached)

36



 

 

REAL ESTATE DONATION AGREEMENT 

This Real Estate Donation Agreement (the “Agreement”) is made as of the Effective Date 

(as defined herein), by and between the KB ACQUISITIONS LLC, an Indiana limited liability 

company (the “Donor”), and the BRISTOL REDEVELOPMENT COMMISSION (the 

“Commission”). 

RECITALS 

WHEREAS, Donor owns in fee simple certain unimproved real property located at 511 St. 

Joseph Street, Bristol, Indiana, more particularly described on Exhibit A and depicted on Exhibit 

B attached hereto and made a part hereof (the “Property”), together with all rights and title Donor 

has to all fixtures, easements, appurtenances, hereditaments, rights, powers, privileges, and other 

improvements thereon and/or appurtenant thereto (collectively, the “Real Estate”);  

WHEREAS, Donor wishes to dispose of the Real Estate which would be beneficial to the 

Commission; and 

WHEREAS, the Commission is a redevelopment commission and as such is created and 

empowered under Indiana Code 36-7-14 et seq; and 

WHEREAS, the Commission is authorized to acquire real property as provided under 

Indiana Code § 36-7-14-12.2(a)(1) in accordance with the procedures outlined under Indiana Code 

§ 36-7-14-19(e); and 

WHEREAS, Donor desires to donate, transfer and convey the Real Estate, and the 

Commission desires to take, receive and accept the Real Estate, pursuant to the terms and 

conditions contained in this Agreement. 

NOW, THEREFORE, in consideration of the mutual representations, benefits and 

covenants contained herein, Donor and the Commission covenant and agree as follows: 

TERMS AND CONDITIONS 

1. Conveyance.  The Donor will convey the Real Estate to the Commission by a 

General Warranty Deed (“Deed”), on or before the Closing Date (as defined herein). 

2. Closing. Subject to all other terms and conditions set forth in this Agreement, the 

transaction shall be closed, and the Deed and all other closing papers shall be executed and 

delivered (the “Closing”), on the date which is fifteen (15) days after: (a) the expiration of the Due 

Diligence Period, as the same may be extended as provided herein, or (b) the exact date of Closing 

to be specified by the Commission by notifying Donor at least seven (7) days prior to Closing (the 

“Closing Date”). Closing shall take place at the office of Near North Title Group (the “Title 

Company”), who is insuring this transaction, or at such other place as the parties may mutually 

agree upon in writing or via the mail/in escrow, and may be extended if both parties hereto agree 

in writing to such extension. 
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3. Conditions of Performance. The Commission shall have from the Effective Date 

of this Agreement until the earlier of (i) the date upon which the Commission gives Donor written 

notice of the Closing as provided for in Section 2 or (ii) a period of ninety (90) days from the 

Effective Date (the “Due Diligence Period”) to perform and complete its due diligence of the Real 

Estate. The Commission’s obligations under this Agreement shall be contingent upon the timely 

and complete satisfaction, in the Commission’s sole discretion, of the following conditions, unless 

such conditions are waived in writing by the Commission: 

(a) Approval. Prior to the Closing Date, the Commission and the Bristol Town 

Council shall have given formal approval of the Commission’s acquisition of the Real 

Estate in accordance with the terms set forth herein, and the Commission shall have 

determined to its satisfaction that all conditions of Indiana Code § 36-7-14-19 have been 

satisfied. 

(b) Amendment of Economic Development Plan. Prior to the Closing Date, the 

Commission’s governing body (and the Bristol Town Council and Elkhart County Plan 

Commission) shall have given formal approval of the Commission’s amendment of the 

Economic Development Plan for the Consolidated State Road 15 Economic Development 

Area to add the Real Estate to the Commission’s acquisition list, and the Commission shall 

have determined to its satisfaction that all conditions of Indiana Code §§ 36-7-14-15, 16, 

17, 17.5 and 18 have been satisfied. 

(c) Condition of the Real Estate. Within ten (l0) days of the Effective Date, 

Donor shall deliver to the Commission copies of all existing surveys, title work, condition 

reports, environmental assessments (including any prior assessments performed by 

prospective purchasers of the Real Estate), and all other reports and information relevant 

to the Real Estate of which Donor has in its possession or control, has knowledge of, or 

which Donor’s good faith efforts can reasonably obtain. During the Due Diligence Period, 

the Commission, or its designated representatives, may conduct tests and inspections of the 

Real Estate, including, but not limited to, soil, surface, and sub-surface tests, utility, 

exterior and other assessments, and reviews of building and construction plans and 

warranties and maintenance records, at the Commission’s option and expense, to determine 

that the general state and/or condition of the Real Estate, and each and every part thereof, 

including the improvements, storm water drainage systems and facilities, and utility 

equipment and facilities, is acceptable to the Commission, in the Commission’s sole 

discretion. The parties hereby agree to cooperate with the other party with regard to any 

on-site investigation of the Real Estate, and Donor hereby grants the Commission the right 

to enter upon and access the Real Estate to perform any such investigations so long as the 

same is of no cost or expense to Donor. In the course of its investigation, the Commission 

may make inquiries to third parties, including, without limitation, lenders, tenants, 

contractors, and municipal, local, and other government officials and representatives, and 

Donor hereby consents to such inquiries. the Commission will restore the Real Estate to 

the condition that existed prior to such investigation, normal wear and tear excepted, in the 

event that the Commission does not close this transaction. the Commission agrees to 

indemnify and hold Donor harmless from any personal injury or property damage caused 

by the Commission or its designated representatives arising out of or related to the 

Commission’s entry upon the Real Estate. 
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(d) Title Insurance. The Commission may obtain an ALTA commitment (the 

“Title Commitment”) for an owner’s policy of title insurance (the “Owner’s Title 

Policy”), in which the Title Company shall agree to insure good, merchantable and 

marketable fee simple title to the Real Estate in the amount of the Assessed Value (as 

defined below) and in the name of the Commission, subject only to covenants, conditions, 

easements, encumbrances, and restrictions identified in the Title Commitment and 

approved or accepted by the Commission (“Permitted Exceptions”), upon execution and 

delivery of the Deed from Donor to the Commission. Any title endorsements needed to 

cure an Unpermitted Exception (as defined herein), if required, shall be paid by Donor. 

Upon the Commission’s request, legible copies of all recorded instruments affecting the 

Real Estate or recited as exceptions in the Title Commitment shall also be delivered to the 

Commission by Donor. 

(e) Survey. The Commission may, at its sole cost and expense, order and 

deliver a current survey of the Real Estate (the “Survey”) satisfactory to the Commission, 

conforming to the Minimum Detail Standards for an American Land Title Survey, certified 

to the Commission, any lender to the Commission, and the Title Company, as of a current 

date by an Indiana registered land surveyor. The acreage and the description of the Real 

Estate prepared as part of the Survey may be substituted as the legal description on Exhibit 

A hereto and shall be fully incorporated herein as though an original part hereof. 

(f) Exceptions to Title Commitment. Within thirty (30) days after receipt of the 

Title Commitment (“Title Period”), the Commission shall give Donor written notice (the 

“Title Notice”) of any objections to any exceptions or items contained in the Title 

Commitment and the standard exceptions set forth in Schedule B of the Commitment (the 

“Unpermitted Exceptions”). Any exceptions to title set forth in the Title Commitment and 

not objected to by the Commission as aforesaid shall be deemed “Permitted Exceptions” 

hereunder. If the Commission fails to deliver to Donor its Title Notice prior to the 

expiration of the Title Period, all matters, exceptions, and items disclosed by or set forth in 

the Survey and Title Commitment shall thereafter be deemed to be additional Permitted 

Exceptions. If, however, the Commission timely delivers its Title Notice to Donor, Donor 

shall have the right, but not the obligation, to attempt to cure such Unpermitted Exceptions 

within thirty (30) days from the receipt of the Title Notice. Donor shall be deemed to have 

cured such Unpermitted Exceptions if Donor causes the Title Company to remove, insure 

or endorse over such Unpermitted Exceptions. If, within the time frame set forth above or 

such longer period of time agreed to by the Commission, Donor does not cause the 

Unpermitted Exceptions to be removed from the Title Commitment or insured over, then 

a condition to the performance by the Commission of its obligations hereunder shall be 

deemed not to have been fulfilled, entitling the Commission, as its sole right on account 

thereof to elect either to (1) terminate this Agreement by giving Donor written notice 

thereof, or (2) accept the conveyance of the Real Estate subject to such Unpermitted 

Exceptions, in which case this Agreement shall remain in effect, and such Unpermitted 

Exceptions shall be deemed “Permitted Exceptions”. 

(g) Environmental Assessment. The Commission may conduct, at the 

Commission’s sole cost and expense, any environmental assessments and/or investigations 

of the Real Estate, including, but not limited to, a Phase I and Phase II Environmental Site 
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Assessments (hereinafter collectively referred to as the “Environmental Assessments”), 

to determine that there is no evidence of any contamination of the Real Estate by any 

hazardous or special wastes, substances, materials, constituents, pollutants or contaminants 

(as defined by federal, state or local laws, statutes, ordinances, rules or regulations) and 

that there are no conditions existing on the Real Estate (as of the date of such assessment 

and/or investigation) that are unacceptable to the Commission or which may give rise to 

any future civil, criminal or administrative environmental proceedings or investigations 

with respect to the Real Estate or the Commission’s intended use of the Real Estate or that 

require remediation or other curative actions. If it is determined that any environmental 

remediation and/or clean-up of the Real Estate is necessary and/or the Commission 

disapproves of any matters indicated or disclosed in the Environmental Assessment, (a) 

Donor and the Commission may enter into a separate agreement which addresses the 

remediation of the Real Estate and the costs therefor, or (b) the Commission may terminate 

this Agreement prior to the expiration of the Due Diligence Period. Any environmental 

investigations of the Real Estate conducted or caused to be conducted by the Commission 

and all reports therefore or related thereto shall remain the possession of the Commission 

at all times and may only be relied upon by the Commission. 

(h) Litigation and Representations. As of Closing, no action or proceeding 

before a court or other governmental agency or officer shall be pending and/or threatened 

that would impair, in a material manner, the value of the Real Estate or Donor’s or the 

Commission’s ability to undertake and/or complete the transaction contemplated by this 

Agreement or the Commission’s intended use of the Real Estate. As of Closing, Donor’s 

representations, warranties, and covenants set forth hereinafter in Section 8 shall be true 

and accurate. 

4. Closing Costs.  

(a) In addition to the other costs set forth herein, at Closing, Donor shall be 

obligated to pay the following: (i) all costs of obtaining and recording releases of existing 

Encumbrances and Unpermitted Exceptions (as defined herein); (ii) one-half (1/2) of any 

closing fees; (iii) any reimbursements to the Commission contemplated by this Agreement 

or otherwise; and (iv) all prorations and/or credits to which the Commission is entitled 

hereunder. 

(b) At Closing, the Commission shall be obligated to pay the following: (i) all 

expenses incident to the Commission’s financing with respect to the Real Estate, if any; 

(ii) the cost of title work (including, without limitation, the title search/examination, Title 

Commitment (as defined in Section 3(d) herein), Owner’s Title Policy, and any 

endorsements thereto required by the Title Company); (iii) the Survey; (iv) the cost of all 

recording and filing fees in connection with the acquisition of the Real Estate (i.e., the 

Deed); (v) one-half (l/2) of any closing fees; (vi) the cost of any endorsements to the 

Owner’s Title Policy requested by the Commission or any lender of the Commission; (vii) 

all Environmental Assessments related costs; and (viii) all prorations and/or credits to 

which Donor is entitled hereunder. Except as otherwise set forth herein, the Commission 

and Donor shall each be responsible for all of their own respective costs and expenses, 

including attorneys’ fees, incurred in connection with this transaction. 
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5. Nonperformance. In the event that one or more of the conditions set forth in 

Section 3 above are not timely and/or completely satisfied within the time frames set forth therein, 

in the Commission’s sole discretion, or waived by the Commission, and the Commission notifies 

Donor of such prior to the expiration of the Due Diligence Period, the Commission may terminate 

this Agreement and all of its obligations hereunder by written notice to Donor, in which event the 

Commission and Donor shall no longer have any obligation hereunder to the other party, except 

for those obligations that expressly survive the termination of this Agreement. 

6. Taxes.  Donor will be responsible for paying all real estate taxes and assessments 

relating to the Real Estate assessed for all calendar years prior to Closing and shall pay, or cause 

to be paid, that portion of such taxes assessed for and becoming a lien during the calendar year of 

the Closing as shall be allocable to it for the period through and including the date of the Closing, 

if any. The Commission will be responsible for any and all real estate taxes payable on the Real 

Estate from and after the Closing Date, if any. The Commission represents and warrants that this 

gift is a separate and distinct transaction, and that it has made no promises of consideration to 

Donor in connection herewith and no other gifts by Donor are a condition to completion of this 

gift.  Based solely on the assessed value provided by the Elkhart County Assessor’s Office, the 

Commission recognizes that value of the Real Estate is shown as $6,400.00 (the “Assessed 

Value”), but the Commission has no independent knowledge regarding the value of the Real Estate 

and makes no representation or warranty as to the availability or amount of any income tax 

deduction available as a result of this donation. 

7. Survival of Covenants. Except for those terms, covenants and conditions which 

are fully performed prior to the date of Closing, the terms, covenants, conditions, representations, 

and warranties contained in this Agreement shall survive the delivery of the Deed. 

8. Representations and Warranties of Donor. Donor covenants, represents, and 

warrants to the Commission that, both as of the Effective Date and as of the Closing Date: 

(a) Donor has good, indefeasible, and marketable fee simple title to the Real 

Estate, subject to no Encumbrances other than the Permitted Exceptions; 

(b) This Agreement has been duly executed and delivered by Donor, and 

constitutes the legal, valid, and binding obligation of Donor, enforceable in accordance 

with its terms, and this Agreement does not violate any other agreement, oral or written, 

which may exist with respect to the Real Estate; 

(c) Donor has the full right, power, and authority to enter into this Agreement 

and to consummate the transaction contemplated herein; 

(d) Donor has not received any written notice and is not otherwise aware of any 

existing and/or uncorrected violation of any fire, zoning, building, environmental, or health 

law, ordinance, order, or regulation or any other federal, state, or local law, ordinance, 

order, or regulation affecting the Real Estate; 

(e) There is no action, suit, litigation, or proceeding of any nature pending or 

threatened against or affecting the Real Estate, or any portion thereof, by any third party, 
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in any court or before or by any federal, state, county, or municipal department, 

commission, board, bureau, agency, or other governmental instrumentality; 

(f) No condemnation or other taking by eminent domain of the Real Estate or 

any portion thereof has been instituted, Donor has not received any notice of taking or 

condemnation or intent to take or condemn all or any portion of the Real Estate, and there 

are no pending or threatened condemnation or eminent domain proceedings (or 

proceedings in the nature or in lieu thereof) affecting or relating to the Real Estate or any 

portion thereof or its use; 

(g) Donor has not engaged in any activity, nor has it taken or failed to take any 

action, which has resulted in the violation of any federal, state, or local or other law, statute, 

rule, regulation, ordinance, requirement, or common law duty or obligation that may be 

reasonably expected to cause a material adverse effect on the Real Estate; 

(h) At Closing, there will be no unsatisfied loans or other Encumbrances with 

respect to or against the Real Estate or appearing on the Owner’s Title Policy, except for 

Permitted Exceptions; 

(i) No work has been performed or materials furnished by or on Donor’s behalf 

or request on or with respect to the Real Estate which could give rise to a mechanic’s or 

materialmen’s lien against the Real Estate; 

(j) There are no attachments, executions, assignments for the benefit of 

creditors, or voluntary or involuntary proceedings in bankruptcy or any other debtor relief 

laws contemplated by or pending or threatened against Donor or the Real Estate; 

(k) No underground or above-ground storage tank(s) is or has ever been located 

on the Real Estate; 

(l) Donor has not caused or permitted any Hazardous Material (as hereinafter 

defined) to be discharged, released, stored, used, generated, treated, remediated, and/or 

disposed of on, under, or at the Real Estate or any part thereof in violation of any 

Environmental Laws (as hereinafter defined), and Donor has no knowledge of any such 

violation of any Environmental Laws with respect to the Real Estate; 

(m) No fact or condition exists which would result in the termination of any 

existing sewer or other utility facilities serving the Real Estate; 

(n) Donor is not aware of any latent material defects in the electrical, water, 

storm drainage, or sanitary sewer systems of, at or serving the Real Estate; 

(o) No assessments have been made against the Real Estate that are unpaid, 

whether or not they have become liens, and Donor has not received notification of any 

pending or threatened assessments with respect to the Real Estate for the cost of any 

improvements to the Real Estate or any portion thereof; and 
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(p) There are no leases, options to purchase or lease, or contracts to purchase, 

with respect to the Real Estate or any portion thereof, except as provided in this Agreement. 

9. Representations and Warranties of the Commission. The Commission hereby 

represents and warrants to Donor as follows:  

(a) This Agreement does not conflict with any provisions of the organizing 

documents of the Commission or any agreement or commitment to which the Commission 

is a party; and 

(b) The execution, delivery and performance of this Agreement have been duly 

authorized by all necessary action on the part of the Commission, and no further action of 

the officers or members of the Commission is required to give effect to this Agreement or 

to permit the Commission to carry out the transactions contemplated hereby.   

10. Obligations at the Closing.  

(a) Donor.  At the Closing, Donor shall execute, or cause to be executed, and 

shall deliver to the Commission or the Title Company, as applicable, the following: (i) the 

Deed, to include the covenant restricting use of the Real Estate to only non-residential 

purposes; (ii) a Sales Disclosure Form; (iii) a Vendor’s Affidavit reasonably acceptable to 

Title Company; (iv) a closing statement and other documents reasonably required by the 

Title Company to insure this donation; and (v) such other assignments, bills of sale, 

instruments of conveyance and other documents as reasonably may be required to 

consummate the donation contemplated hereby. 

(b) The Commission.  At the Closing, the Commission shall execute, or cause 

to be executed, and shall deliver to Donor the following: (i) a closing statement and other 

documents required by the Title Company to insure this donation; and (ii) such certificates 

and other documents as reasonably may be requested by Donor prior to the Closing to 

consummate the donation contemplated hereby or to report this donation to the IRS, 

including execution of the IRS Form 8283. 

11. Assignment. The Commission may assign this Agreement, or any of its rights 

hereunder, to the Town of Bristol, Indiana or any department or agency thereof, or to any third 

party controlling, controlled by, or under common control with, the Commission, without Donor’s 

prior consent; provided that any such assignment or designation by the Commission shall be 

subject to such assignee’s assumption in writing of all of the Commission’s obligations hereunder. 

The Commission shall not otherwise assign this Agreement or any of its rights hereunder without 

Donor’s prior written consent, which consent shall not be unreasonably withheld, conditioned or 

delayed. 

12. Operation; Risk of Loss; Damage and Condemnation. Between the Effective 

Date and Closing, Donor shall (a) operate the Real Estate in all material respects in the same 

manner in which Donor operated the Real Estate prior to the Effective Date, including, but not 

limited to, keeping the Real Estate fully insured, and (b) maintain the Real Estate in its present 

condition and deliver the Real Estate at Closing. Donor shall bear all risk of loss, destruction, and 

damage to all or any portion of the Real Estate and to persons or property upon the Real Estate 
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prior to Closing. If at any time after the Effective Date, (i) the Real Estate or any portion thereof 

shall be damaged or destroyed, (ii) the Real Estate shall be condemned, in whole or in part, or (iii) 

any notice of condemnation shall be given, then Donor shall promptly notify the Commission of 

the happening of such event and the Commission, at its sole option, may terminate this Agreement 

by written notice to Donor or proceed with Closing. In the event that the Commission elects to 

terminate this Agreement, the Commission and Donor shall no longer have any obligation 

hereunder to the other party, except for those obligations that expressly survive the termination of 

this Agreement. If the Commission elects to proceed with Closing, then the Commission may 

accept an assignment of the proceeds of any condemnation award granted to or any insurance 

policy held by Donor. 

13. Prior Liabilities. The Commission expressly shall not assume any liabilities or 

responsibilities in any way arising from or in connection with the Real Estate prior to the Closing 

Date, including but not limited to any liabilities arising from Donor’s ownership of the Real Estate 

and/or arising under any and all federal, state and local statutes, laws, regulations, ordinances, 

orders, policies or decrees and the like, whether now existing or subsequently enacted or 

amended, relating to public health or safety, pollution or protection of human health or the 

environment, including natural resources, including but not limited to the Clean Air Act, 42 

U.S.C. § 7401 et seq., the Clean Water Act, 33 U.S.C. § 1251 et seq., the Resource Conservation 

Recovery Act, 42 U.S.C. § 6901 et seq., the Toxic Substances Control Act, 15 U.S.C. § 2601 et 

seq., the Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. § 

9601 et seq., the Emergency Planning and Community Right-To-Know Act, 42 U.S.C. § 11001 

et seq., the Hazardous Materials Transportation Act, 49 U.S.C. § 1801 et seq., the Occupational 

Safety and Health Act, 29 U.S.C. § 651 et seq., the Federal Insecticide, Fungicide and Rodenticide 

Act, 7 U.S.C. § 136 et seq., and any similar and implementing federal, state and local laws, 

regulations and court and administrative orders, including all consent orders (collectively, the 

“Environmental Laws”) which govern (a) the existence, clean-up, removal and/or remedy of 

contamination or threat of contamination on or about or emanating from the Real Estate, (b) the 

emission or discharge of Hazardous Materials (as defined herein) or contaminants including, but 

not limited to, polychlorinated biphenyls, gasoline, oil, diesel fuel or other petroleum products or 

constituents thereof into the environment, (c) the control of Hazardous Materials or contaminants, 

(d) the use, generation, transport, treatment, storage, disposal, removal, recycling, handling or 

recovery of Hazardous Materials, (e) the existence, clean-up, removal and/or remediation of any 

asbestos, or (f) the installation, existence, maintenance, monitoring, removal, or remediation 

arising from any underground storage tanks or above ground storage tanks (hereinafter 

collectively referred to as the “Prior Liabilities”). “Hazardous Materials” shall mean any 

substance, pollutant, contaminant, material, water, gas or particulate matter which is regulated by 

local, state or federal governmental authority including, but not limited to, any material or 

substance which is (i) defined as a hazardous waste, hazardous material, hazardous substance, 

extremely hazardous waste, or restricted hazardous water under any provision of an 

Environmental Law, (ii) petroleum and petroleum products, (iii) asbestos, (iv) polychlorinated 

biphenyl, (v) radioactive material, (vi) designated as a “hazardous substance” pursuant to Section 

311 of the CWA, (vii) defined as a “hazardous waste” pursuant to Section 1004 of RCRA, or 

(viii) defined as a “hazardous substance” pursuant to Section 101 of CERCLA. 

14. Authority. Each of the persons executing this Agreement on behalf of the 

Commission and Donor represents and certifies that: (a) he or she is empowered and authorized 
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by all necessary action of the Commission and Donor, respectively, to execute and deliver this 

Agreement; (b) he or she has full capacity, power, and authority to enter into and carry out this 

Agreement; and (c) the execution, delivery, and performance of this Agreement have been 

authorized by, and this Agreement is the legal, valid, and binding obligation of, the Commission 

and Donor, respectively. 

15. Notices. All notices, requests, and other communications hereunder shall be in 

writing and shall be deemed to have been duly given if (a) delivered by hand and receipted for; (b) 

sent by certified United States Mail, return receipt requested, postage pre-paid; or (c) delivered by 

receipted overnight delivery service, as follows: 

If to Donor: KB Acquisitions LLC 

 22243 Innovation Drive 

 Elkhart, IN 46514 

 

If to the Commission: Bristol Redevelopment Commission 

303 E. Vistula Street 

Bristol, IN 46507 

Attention:  President 

 

With a copy to: Krieg DeVault LLP 

4101 Edison Lakes Parkway, Suite 100 

Mishawaka, IN 46545 

Attn:  Alex C. Bowman, Esq. 

 

or such substituted address or person as either party has given to the other in writing. All such 

notices, requests, and other communications shall be effective upon the earlier of actual receipt 

or (i) if delivered by hand, when delivered; (ii) if mailed in the manner provided herein, three (3) 

business days after deposit with the United States Postal Service; and (iii) if delivered by 

overnight express delivery service, on the next business day after deposit with such service. 

16. Remedies. Donor agrees that money damages are not an adequate remedy for 

Donor’s default or breach of this Agreement, and therefore the Commission shall have, in addition 

to any other remedies provided for herein, the remedy of specific performance to enforce the terms 

hereof. In the event of default hereunder by Donor or a breach of this Agreement by Donor at any 

time prior to Closing, then the following remedies shall be available to the Commission: (a) the 

Commission shall have the right to terminate this Agreement by giving written notice of such 

termination to Donor, and the Commission and Donor shall have no further obligation hereunder 

to the other party, except for those obligations that expressly survive the termination of this 

Agreement; (b) the Commission may elect to seek specific performance of this Agreement; and/or 

(c) the Commission may seek any other available remedy at law or in equity. The Commission’s 

remedies are cumulative and are not mutually exclusive. Donor’s sole and exclusive remedy for 

default or breach of this Agreement by the Commission, provided that such default or breach by 

the Commission shall have remained uncured for thirty (30) days after receiving written notice 

thereof from Donor, shall be the right to terminate this Agreement by giving written notice of such 

termination to the Commission. 
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17. Brokers. Donor and the Commission each represent and warrant to the other that 

they have dealt with no broker or other person with respect to this Agreement. The parties agree 

to indemnify and hold harmless one another against any loss, liability, damage, cost, expense or 

claim incurred by reason of any brokerage commission alleged to be payable because of any act, 

omission or statement of the indemnifying party. Such indemnity obligation shall be deemed to 

include the payment of reasonable attorney’s fees and court costs incurred in defending any such 

claim. 

18. Binding Effect. This Agreement shall be binding upon and inure to the benefit of 

the parties hereto and their respective heirs, legatees, representatives, successors, and assigns. 

Nothing in this Agreement, expressed or implied, is intended to confer upon any person, other than 

the parties hereto, except as provided above, any rights, remedies, obligations or liabilities under 

or by reason of this Agreement. 

19. Indemnification by Donor. Donor shall indemnify, defend, and hold harmless the 

Commission and its affiliates, officers, directors, employees, shareholders, members, agents, 

attorneys, and representatives from and against any loss, damage, claim, cost or expense 

(including, without limitation, reasonable attorneys’ fees), liens, or other obligations of any nature 

whatsoever (collectively, “Losses”), arising out of or based upon any breach by Donor of any of 

its representations, warranties, covenants or agreements set forth in this Agreement, or any Prior 

Liabilities. 

20. Entire Agreement. This Agreement supersedes all other prior understandings, 

commitments, representations, negotiations, discussions and agreements, whether oral or written, 

express or implied, between the parties hereto relating to the matters contemplated hereby and 

constitutes the entire agreement between the parties hereto relating to the subject matter hereof. 

21. Amendment. This Agreement may not be amended, modified, or supplemented, 

except by a written agreement executed by both the Commission and Donor. 

22. Headings. The headings contained in this Agreement have been inserted and used 

solely for ease of reference and shall not be considered in the interpretation or construction of this 

Agreement. 

23. Severability. In case any one or more of the provisions (or any portion thereof) 

contained herein shall, for any reason, be held to be invalid, illegal, or unenforceable in any respect, 

such invalidity, illegality, or unenforceability shall not affect any other provision of this 

Agreement, but this Agreement shall be construed as if such invalid, illegal, or unenforceable 

provision or provisions (or any portion thereof) had never been contained herein. 

24. Governing Law. This Agreement shall be governed by and construed in 

accordance with the laws of the State of Indiana, without regard to its conflict of law provisions, 

principles, or rules. 

25. Waiver. The parties hereto may, by a writing signed by such waiving party, waive 

the performance by any other party of any of the provisions to be performed by such party under 

this Agreement. The failure of any party hereto at any time to insist upon the strict performance of 

any provision of this Agreement shall not be construed as a waiver or relinquishment of the right 
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to insist upon strict performance of such provision at a future time. The waiver by any party hereto 

of a breach of or noncompliance with any provision of this Agreement shall not operate or be 

construed as a continuing waiver or a waiver of any other or subsequent breach or noncompliance 

hereunder. 

26. Time. Time for the performance of this Agreement and the obligations of the 

parties hereunder is of the essence. If the time period by which any right, option, or election 

provided under this Agreement must be exercised, or by which any act required hereunder must 

be performed, or by which Closing must be held, occurs or expires on a Saturday, Sunday, or 

federal holiday, then such time period shall be automatically extended through the close of 

business on the next regularly scheduled business day. 

27. Attorneys’ Fees / Jurisdiction. Except as set forth herein, each party shall bear its 

own costs and attorneys’ fees in connection with the negotiation and execution of this Agreement. 

However, in the event litigation is needed to enforce this Agreement, the prevailing party, whether 

by lawsuit or settlement before or after any lawsuit is filed or any other means (including, but not 

limited to, mediation or arbitration), shall be entitled to recover its costs, expenses, and reasonable 

attorneys’ fees incurred in the enforcement of this Agreement, including enforcing it as a defense 

and such suit or proceeding shall be brought in the state courts of Elkhart County, Indiana, and the 

parties shall submit to the exclusive jurisdiction of such courts and waive any and all jurisdictional, 

venue and inconvenient forum objections to such courts. 

28. Construction. This Agreement is the product of negotiation by the parties hereto 

and shall be deemed to have been drafted by such parties. This Agreement shall be construed in 

accordance with the fair meaning of its provisions and its language shall not be strictly construed 

against, nor shall ambiguities be resolved against, either party. 

29. Review and Consultation. Each of the parties hereto hereby acknowledges and 

agrees that each (a) has read this Agreement in its entirety prior to executing it, (b) understands 

the provisions and effects of this Agreement, and (c) has consulted with such attorneys, 

accountants, and financial and other advisors deemed appropriate in connection with its respective 

execution of this Agreement. 

30. Counterparts. This Agreement may be executed in counterparts, including by 

electronic means, each of which when so executed and delivered shall be an original, and all of 

which together shall constitute one and the same instrument, notwithstanding that all the parties 

have not signed the original or the same counterpart. 

31. Exclusive Dealing. After the execution of this Agreement and until the termination 

of this Agreement, if and as applicable, Donor shall not, directly or indirectly, through any 

representative or otherwise, solicit or entertain offers from, negotiate with, enter into a proposal, 

option, or purchase agreement with or in any manner encourage, discuss, accept, or consider any 

proposal, of any other party relating to the purchase of the Real Estate, in whole or in part. 

32. Effective Date.  The Effective Date of this Agreement shall be the last date signed 

by a party hereto as evidenced in the signature page to this Agreement. 

(Signature Page Follows) 
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IN WITNESS WHEREOF; the parties hereto have executed this Real Estate Donation 

Agreement to be effective as of the Effective Date. 

 

 

“DONOR”:      KB ACQUISITIONS LLC, 

       an Indiana limited liability company 

 

By:        

 

Its:        

 

 

 

 

“THE COMMISSION”: BRISTOL REDEVELOPMENT 

COMMISSION 

 

 

By:    

President 

 

 

ATTEST: 

 

 

  

Secretary 

 

 

 

48



 

Exhibit A 

EXHIBIT A 

LEGAL DESCRIPTION 

Lot numbered nine (9) in Hansford’s addition to the Town of Bristol, Elkhart County, Indiana. 

 

Tax Identification Number: 20-03-26-155-004.000-031 
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Exhibit B 

EXHIBIT B 

DEPICTION OF REAL ESTATE 
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REAL ESTATE DONATION AGREEMENT 

This Real Estate Donation Agreement (the “Agreement”) is made as of the Effective Date 

(as defined herein), by and between the KB ACQUISITIONS LLC, an Indiana limited liability 

company (the “Donor”), and the BRISTOL REDEVELOPMENT COMMISSION (the 

“Commission”). 

RECITALS 

WHEREAS, Donor owns in fee simple certain unimproved real property located at 511 St. 

Joseph Street, Bristol, Indiana, more particularly described on Exhibit A and depicted on Exhibit 

B attached hereto and made a part hereof (the “Property”), together with all rights and title Donor 

has to all fixtures, easements, appurtenances, hereditaments, rights, powers, privileges, and other 

improvements thereon and/or appurtenant thereto (collectively, the “Real Estate”);  

WHEREAS, Donor wishes to dispose of the Real Estate which would be beneficial to the 

Commission; and 

WHEREAS, the Commission is a redevelopment commission and as such is created and 

empowered under Indiana Code 36-7-14 et seq; and 

WHEREAS, the Commission is authorized to acquire real property as provided under 

Indiana Code § 36-7-14-12.2(a)(1) in accordance with the procedures outlined under Indiana Code 

§ 36-7-14-19(e); and 

WHEREAS, Donor desires to donate, transfer and convey the Real Estate, and the 

Commission desires to take, receive and accept the Real Estate, pursuant to the terms and 

conditions contained in this Agreement. 

NOW, THEREFORE, in consideration of the mutual representations, benefits and 

covenants contained herein, Donor and the Commission covenant and agree as follows: 

TERMS AND CONDITIONS 

1. Conveyance.  The Donor will convey the Real Estate to the Commission by a 

General Warranty Deed (“Deed”), on or before the Closing Date (as defined herein). 

2. Closing. Subject to all other terms and conditions set forth in this Agreement, the 

transaction shall be closed, and the Deed and all other closing papers shall be executed and 

delivered (the “Closing”), on the date which is fifteen (15) days after: (a) the expiration of the Due 

Diligence Period, as the same may be extended as provided herein, or (b) the exact date of Closing 

to be specified by the Commission by notifying Donor at least seven (7) days prior to Closing (the 

“Closing Date”). Closing shall take place at the office of Near North Title Group (the “Title 

Company”), who is insuring this transaction, or at such other place as the parties may mutually 

agree upon in writing or via the mail/in escrow, and may be extended if both parties hereto agree 

in writing to such extension. 

51



 

2 

3. Conditions of Performance. The Commission shall have from the Effective Date 

of this Agreement until the earlier of (i) the date upon which the Commission gives Donor written 

notice of the Closing as provided for in Section 2 or (ii) a period of ninety (90) days from the 

Effective Date (the “Due Diligence Period”) to perform and complete its due diligence of the Real 

Estate. The Commission’s obligations under this Agreement shall be contingent upon the timely 

and complete satisfaction, in the Commission’s sole discretion, of the following conditions, unless 

such conditions are waived in writing by the Commission: 

(a) Approval. Prior to the Closing Date, the Commission and the Bristol Town 

Council shall have given formal approval of the Commission’s acquisition of the Real 

Estate in accordance with the terms set forth herein, and the Commission shall have 

determined to its satisfaction that all conditions of Indiana Code § 36-7-14-19 have been 

satisfied. 

(b) Amendment of Economic Development Plan. Prior to the Closing Date, the 

Commission’s governing body (and the Bristol Town Council and Elkhart County Plan 

Commission) shall have given formal approval of the Commission’s amendment of the 

Economic Development Plan for the Consolidated State Road 15 Economic Development 

Area to add the Real Estate to the Commission’s acquisition list, and the Commission shall 

have determined to its satisfaction that all conditions of Indiana Code §§ 36-7-14-15, 16, 

17, 17.5 and 18 have been satisfied. 

(c) Condition of the Real Estate. Within ten (l0) days of the Effective Date, 

Donor shall deliver to the Commission copies of all existing surveys, title work, condition 

reports, environmental assessments (including any prior assessments performed by 

prospective purchasers of the Real Estate), and all other reports and information relevant 

to the Real Estate of which Donor has in its possession or control, has knowledge of, or 

which Donor’s good faith efforts can reasonably obtain. During the Due Diligence Period, 

the Commission, or its designated representatives, may conduct tests and inspections of the 

Real Estate, including, but not limited to, soil, surface, and sub-surface tests, utility, 

exterior and other assessments, and reviews of building and construction plans and 

warranties and maintenance records, at the Commission’s option and expense, to determine 

that the general state and/or condition of the Real Estate, and each and every part thereof, 

including the improvements, storm water drainage systems and facilities, and utility 

equipment and facilities, is acceptable to the Commission, in the Commission’s sole 

discretion. The parties hereby agree to cooperate with the other party with regard to any 

on-site investigation of the Real Estate, and Donor hereby grants the Commission the right 

to enter upon and access the Real Estate to perform any such investigations so long as the 

same is of no cost or expense to Donor. In the course of its investigation, the Commission 

may make inquiries to third parties, including, without limitation, lenders, tenants, 

contractors, and municipal, local, and other government officials and representatives, and 

Donor hereby consents to such inquiries. the Commission will restore the Real Estate to 

the condition that existed prior to such investigation, normal wear and tear excepted, in the 

event that the Commission does not close this transaction. the Commission agrees to 

indemnify and hold Donor harmless from any personal injury or property damage caused 

by the Commission or its designated representatives arising out of or related to the 

Commission’s entry upon the Real Estate. 
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(d) Title Insurance. The Commission may obtain an ALTA commitment (the 

“Title Commitment”) for an owner’s policy of title insurance (the “Owner’s Title 

Policy”), in which the Title Company shall agree to insure good, merchantable and 

marketable fee simple title to the Real Estate in the amount of the Assessed Value (as 

defined below) and in the name of the Commission, subject only to covenants, conditions, 

easements, encumbrances, and restrictions identified in the Title Commitment and 

approved or accepted by the Commission (“Permitted Exceptions”), upon execution and 

delivery of the Deed from Donor to the Commission. Any title endorsements needed to 

cure an Unpermitted Exception (as defined herein), if required, shall be paid by Donor. 

Upon the Commission’s request, legible copies of all recorded instruments affecting the 

Real Estate or recited as exceptions in the Title Commitment shall also be delivered to the 

Commission by Donor. 

(e) Survey. The Commission may, at its sole cost and expense, order and 

deliver a current survey of the Real Estate (the “Survey”) satisfactory to the Commission, 

conforming to the Minimum Detail Standards for an American Land Title Survey, certified 

to the Commission, any lender to the Commission, and the Title Company, as of a current 

date by an Indiana registered land surveyor. The acreage and the description of the Real 

Estate prepared as part of the Survey may be substituted as the legal description on Exhibit 

A hereto and shall be fully incorporated herein as though an original part hereof. 

(f) Exceptions to Title Commitment. Within thirty (30) days after receipt of the 

Title Commitment (“Title Period”), the Commission shall give Donor written notice (the 

“Title Notice”) of any objections to any exceptions or items contained in the Title 

Commitment and the standard exceptions set forth in Schedule B of the Commitment (the 

“Unpermitted Exceptions”). Any exceptions to title set forth in the Title Commitment and 

not objected to by the Commission as aforesaid shall be deemed “Permitted Exceptions” 

hereunder. If the Commission fails to deliver to Donor its Title Notice prior to the 

expiration of the Title Period, all matters, exceptions, and items disclosed by or set forth in 

the Survey and Title Commitment shall thereafter be deemed to be additional Permitted 

Exceptions. If, however, the Commission timely delivers its Title Notice to Donor, Donor 

shall have the right, but not the obligation, to attempt to cure such Unpermitted Exceptions 

within thirty (30) days from the receipt of the Title Notice. Donor shall be deemed to have 

cured such Unpermitted Exceptions if Donor causes the Title Company to remove, insure 

or endorse over such Unpermitted Exceptions. If, within the time frame set forth above or 

such longer period of time agreed to by the Commission, Donor does not cause the 

Unpermitted Exceptions to be removed from the Title Commitment or insured over, then 

a condition to the performance by the Commission of its obligations hereunder shall be 

deemed not to have been fulfilled, entitling the Commission, as its sole right on account 

thereof to elect either to (1) terminate this Agreement by giving Donor written notice 

thereof, or (2) accept the conveyance of the Real Estate subject to such Unpermitted 

Exceptions, in which case this Agreement shall remain in effect, and such Unpermitted 

Exceptions shall be deemed “Permitted Exceptions”. 

(g) Environmental Assessment. The Commission may conduct, at the 

Commission’s sole cost and expense, any environmental assessments and/or investigations 

of the Real Estate, including, but not limited to, a Phase I and Phase II Environmental Site 
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Assessments (hereinafter collectively referred to as the “Environmental Assessments”), 

to determine that there is no evidence of any contamination of the Real Estate by any 

hazardous or special wastes, substances, materials, constituents, pollutants or contaminants 

(as defined by federal, state or local laws, statutes, ordinances, rules or regulations) and 

that there are no conditions existing on the Real Estate (as of the date of such assessment 

and/or investigation) that are unacceptable to the Commission or which may give rise to 

any future civil, criminal or administrative environmental proceedings or investigations 

with respect to the Real Estate or the Commission’s intended use of the Real Estate or that 

require remediation or other curative actions. If it is determined that any environmental 

remediation and/or clean-up of the Real Estate is necessary and/or the Commission 

disapproves of any matters indicated or disclosed in the Environmental Assessment, (a) 

Donor and the Commission may enter into a separate agreement which addresses the 

remediation of the Real Estate and the costs therefor, or (b) the Commission may terminate 

this Agreement prior to the expiration of the Due Diligence Period. Any environmental 

investigations of the Real Estate conducted or caused to be conducted by the Commission 

and all reports therefore or related thereto shall remain the possession of the Commission 

at all times and may only be relied upon by the Commission. 

(h) Litigation and Representations. As of Closing, no action or proceeding 

before a court or other governmental agency or officer shall be pending and/or threatened 

that would impair, in a material manner, the value of the Real Estate or Donor’s or the 

Commission’s ability to undertake and/or complete the transaction contemplated by this 

Agreement or the Commission’s intended use of the Real Estate. As of Closing, Donor’s 

representations, warranties, and covenants set forth hereinafter in Section 8 shall be true 

and accurate. 

4. Closing Costs.  

(a) In addition to the other costs set forth herein, at Closing, Donor shall be 

obligated to pay the following: (i) all costs of obtaining and recording releases of existing 

Encumbrances and Unpermitted Exceptions (as defined herein); (ii) one-half (1/2) of any 

closing fees; (iii) any reimbursements to the Commission contemplated by this Agreement 

or otherwise; and (iv) all prorations and/or credits to which the Commission is entitled 

hereunder. 

(b) At Closing, the Commission shall be obligated to pay the following: (i) all 

expenses incident to the Commission’s financing with respect to the Real Estate, if any; 

(ii) the cost of title work (including, without limitation, the title search/examination, Title 

Commitment (as defined in Section 3(d) herein), Owner’s Title Policy, and any 

endorsements thereto required by the Title Company); (iii) the Survey; (iv) the cost of all 

recording and filing fees in connection with the acquisition of the Real Estate (i.e., the 

Deed); (v) one-half (l/2) of any closing fees; (vi) the cost of any endorsements to the 

Owner’s Title Policy requested by the Commission or any lender of the Commission; (vii) 

all Environmental Assessments related costs; and (viii) all prorations and/or credits to 

which Donor is entitled hereunder. Except as otherwise set forth herein, the Commission 

and Donor shall each be responsible for all of their own respective costs and expenses, 

including attorneys’ fees, incurred in connection with this transaction. 
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5. Nonperformance. In the event that one or more of the conditions set forth in 

Section 3 above are not timely and/or completely satisfied within the time frames set forth therein, 

in the Commission’s sole discretion, or waived by the Commission, and the Commission notifies 

Donor of such prior to the expiration of the Due Diligence Period, the Commission may terminate 

this Agreement and all of its obligations hereunder by written notice to Donor, in which event the 

Commission and Donor shall no longer have any obligation hereunder to the other party, except 

for those obligations that expressly survive the termination of this Agreement. 

6. Taxes.  Donor will be responsible for paying all real estate taxes and assessments 

relating to the Real Estate assessed for all calendar years prior to Closing and shall pay, or cause 

to be paid, that portion of such taxes assessed for and becoming a lien during the calendar year of 

the Closing as shall be allocable to it for the period through and including the date of the Closing, 

if any. The Commission will be responsible for any and all real estate taxes payable on the Real 

Estate from and after the Closing Date, if any. The Commission represents and warrants that this 

gift is a separate and distinct transaction, and that it has made no promises of consideration to 

Donor in connection herewith and no other gifts by Donor are a condition to completion of this 

gift.  Based solely on the assessed value provided by the Elkhart County Assessor’s Office, the 

Commission recognizes that value of the Real Estate is shown as $6,400.00 (the “Assessed 

Value”), but the Commission has no independent knowledge regarding the value of the Real Estate 

and makes no representation or warranty as to the availability or amount of any income tax 

deduction available as a result of this donation. 

7. Survival of Covenants. Except for those terms, covenants and conditions which 

are fully performed prior to the date of Closing, the terms, covenants, conditions, representations, 

and warranties contained in this Agreement shall survive the delivery of the Deed. 

8. Representations and Warranties of Donor. Donor covenants, represents, and 

warrants to the Commission that, both as of the Effective Date and as of the Closing Date: 

(a) Donor has good, indefeasible, and marketable fee simple title to the Real 

Estate, subject to no Encumbrances other than the Permitted Exceptions; 

(b) This Agreement has been duly executed and delivered by Donor, and 

constitutes the legal, valid, and binding obligation of Donor, enforceable in accordance 

with its terms, and this Agreement does not violate any other agreement, oral or written, 

which may exist with respect to the Real Estate; 

(c) Donor has the full right, power, and authority to enter into this Agreement 

and to consummate the transaction contemplated herein; 

(d) Donor has not received any written notice and is not otherwise aware of any 

existing and/or uncorrected violation of any fire, zoning, building, environmental, or health 

law, ordinance, order, or regulation or any other federal, state, or local law, ordinance, 

order, or regulation affecting the Real Estate; 

(e) There is no action, suit, litigation, or proceeding of any nature pending or 

threatened against or affecting the Real Estate, or any portion thereof, by any third party, 
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in any court or before or by any federal, state, county, or municipal department, 

commission, board, bureau, agency, or other governmental instrumentality; 

(f) No condemnation or other taking by eminent domain of the Real Estate or 

any portion thereof has been instituted, Donor has not received any notice of taking or 

condemnation or intent to take or condemn all or any portion of the Real Estate, and there 

are no pending or threatened condemnation or eminent domain proceedings (or 

proceedings in the nature or in lieu thereof) affecting or relating to the Real Estate or any 

portion thereof or its use; 

(g) Donor has not engaged in any activity, nor has it taken or failed to take any 

action, which has resulted in the violation of any federal, state, or local or other law, statute, 

rule, regulation, ordinance, requirement, or common law duty or obligation that may be 

reasonably expected to cause a material adverse effect on the Real Estate; 

(h) At Closing, there will be no unsatisfied loans or other Encumbrances with 

respect to or against the Real Estate or appearing on the Owner’s Title Policy, except for 

Permitted Exceptions; 

(i) No work has been performed or materials furnished by or on Donor’s behalf 

or request on or with respect to the Real Estate which could give rise to a mechanic’s or 

materialmen’s lien against the Real Estate; 

(j) There are no attachments, executions, assignments for the benefit of 

creditors, or voluntary or involuntary proceedings in bankruptcy or any other debtor relief 

laws contemplated by or pending or threatened against Donor or the Real Estate; 

(k) No underground or above-ground storage tank(s) is or has ever been located 

on the Real Estate; 

(l) Donor has not caused or permitted any Hazardous Material (as hereinafter 

defined) to be discharged, released, stored, used, generated, treated, remediated, and/or 

disposed of on, under, or at the Real Estate or any part thereof in violation of any 

Environmental Laws (as hereinafter defined), and Donor has no knowledge of any such 

violation of any Environmental Laws with respect to the Real Estate; 

(m) No fact or condition exists which would result in the termination of any 

existing sewer or other utility facilities serving the Real Estate; 

(n) Donor is not aware of any latent material defects in the electrical, water, 

storm drainage, or sanitary sewer systems of, at or serving the Real Estate; 

(o) No assessments have been made against the Real Estate that are unpaid, 

whether or not they have become liens, and Donor has not received notification of any 

pending or threatened assessments with respect to the Real Estate for the cost of any 

improvements to the Real Estate or any portion thereof; and 
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(p) There are no leases, options to purchase or lease, or contracts to purchase, 

with respect to the Real Estate or any portion thereof, except as provided in this Agreement. 

9. Representations and Warranties of the Commission. The Commission hereby 

represents and warrants to Donor as follows:  

(a) This Agreement does not conflict with any provisions of the organizing 

documents of the Commission or any agreement or commitment to which the Commission 

is a party; and 

(b) The execution, delivery and performance of this Agreement have been duly 

authorized by all necessary action on the part of the Commission, and no further action of 

the officers or members of the Commission is required to give effect to this Agreement or 

to permit the Commission to carry out the transactions contemplated hereby.   

10. Obligations at the Closing.  

(a) Donor.  At the Closing, Donor shall execute, or cause to be executed, and 

shall deliver to the Commission or the Title Company, as applicable, the following: (i) the 

Deed, to include the covenant restricting use of the Real Estate to only non-residential 

purposes; (ii) a Sales Disclosure Form; (iii) a Vendor’s Affidavit reasonably acceptable to 

Title Company; (iv) a closing statement and other documents reasonably required by the 

Title Company to insure this donation; and (v) such other assignments, bills of sale, 

instruments of conveyance and other documents as reasonably may be required to 

consummate the donation contemplated hereby. 

(b) The Commission.  At the Closing, the Commission shall execute, or cause 

to be executed, and shall deliver to Donor the following: (i) a closing statement and other 

documents required by the Title Company to insure this donation; and (ii) such certificates 

and other documents as reasonably may be requested by Donor prior to the Closing to 

consummate the donation contemplated hereby or to report this donation to the IRS, 

including execution of the IRS Form 8283. 

11. Assignment. The Commission may assign this Agreement, or any of its rights 

hereunder, to the Town of Bristol, Indiana or any department or agency thereof, or to any third 

party controlling, controlled by, or under common control with, the Commission, without Donor’s 

prior consent; provided that any such assignment or designation by the Commission shall be 

subject to such assignee’s assumption in writing of all of the Commission’s obligations hereunder. 

The Commission shall not otherwise assign this Agreement or any of its rights hereunder without 

Donor’s prior written consent, which consent shall not be unreasonably withheld, conditioned or 

delayed. 

12. Operation; Risk of Loss; Damage and Condemnation. Between the Effective 

Date and Closing, Donor shall (a) operate the Real Estate in all material respects in the same 

manner in which Donor operated the Real Estate prior to the Effective Date, including, but not 

limited to, keeping the Real Estate fully insured, and (b) maintain the Real Estate in its present 

condition and deliver the Real Estate at Closing. Donor shall bear all risk of loss, destruction, and 

damage to all or any portion of the Real Estate and to persons or property upon the Real Estate 
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prior to Closing. If at any time after the Effective Date, (i) the Real Estate or any portion thereof 

shall be damaged or destroyed, (ii) the Real Estate shall be condemned, in whole or in part, or (iii) 

any notice of condemnation shall be given, then Donor shall promptly notify the Commission of 

the happening of such event and the Commission, at its sole option, may terminate this Agreement 

by written notice to Donor or proceed with Closing. In the event that the Commission elects to 

terminate this Agreement, the Commission and Donor shall no longer have any obligation 

hereunder to the other party, except for those obligations that expressly survive the termination of 

this Agreement. If the Commission elects to proceed with Closing, then the Commission may 

accept an assignment of the proceeds of any condemnation award granted to or any insurance 

policy held by Donor. 

13. Prior Liabilities. The Commission expressly shall not assume any liabilities or 

responsibilities in any way arising from or in connection with the Real Estate prior to the Closing 

Date, including but not limited to any liabilities arising from Donor’s ownership of the Real Estate 

and/or arising under any and all federal, state and local statutes, laws, regulations, ordinances, 

orders, policies or decrees and the like, whether now existing or subsequently enacted or 

amended, relating to public health or safety, pollution or protection of human health or the 

environment, including natural resources, including but not limited to the Clean Air Act, 42 

U.S.C. § 7401 et seq., the Clean Water Act, 33 U.S.C. § 1251 et seq., the Resource Conservation 

Recovery Act, 42 U.S.C. § 6901 et seq., the Toxic Substances Control Act, 15 U.S.C. § 2601 et 

seq., the Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. § 

9601 et seq., the Emergency Planning and Community Right-To-Know Act, 42 U.S.C. § 11001 

et seq., the Hazardous Materials Transportation Act, 49 U.S.C. § 1801 et seq., the Occupational 

Safety and Health Act, 29 U.S.C. § 651 et seq., the Federal Insecticide, Fungicide and Rodenticide 

Act, 7 U.S.C. § 136 et seq., and any similar and implementing federal, state and local laws, 

regulations and court and administrative orders, including all consent orders (collectively, the 

“Environmental Laws”) which govern (a) the existence, clean-up, removal and/or remedy of 

contamination or threat of contamination on or about or emanating from the Real Estate, (b) the 

emission or discharge of Hazardous Materials (as defined herein) or contaminants including, but 

not limited to, polychlorinated biphenyls, gasoline, oil, diesel fuel or other petroleum products or 

constituents thereof into the environment, (c) the control of Hazardous Materials or contaminants, 

(d) the use, generation, transport, treatment, storage, disposal, removal, recycling, handling or 

recovery of Hazardous Materials, (e) the existence, clean-up, removal and/or remediation of any 

asbestos, or (f) the installation, existence, maintenance, monitoring, removal, or remediation 

arising from any underground storage tanks or above ground storage tanks (hereinafter 

collectively referred to as the “Prior Liabilities”). “Hazardous Materials” shall mean any 

substance, pollutant, contaminant, material, water, gas or particulate matter which is regulated by 

local, state or federal governmental authority including, but not limited to, any material or 

substance which is (i) defined as a hazardous waste, hazardous material, hazardous substance, 

extremely hazardous waste, or restricted hazardous water under any provision of an 

Environmental Law, (ii) petroleum and petroleum products, (iii) asbestos, (iv) polychlorinated 

biphenyl, (v) radioactive material, (vi) designated as a “hazardous substance” pursuant to Section 

311 of the CWA, (vii) defined as a “hazardous waste” pursuant to Section 1004 of RCRA, or 

(viii) defined as a “hazardous substance” pursuant to Section 101 of CERCLA. 

14. Authority. Each of the persons executing this Agreement on behalf of the 

Commission and Donor represents and certifies that: (a) he or she is empowered and authorized 
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by all necessary action of the Commission and Donor, respectively, to execute and deliver this 

Agreement; (b) he or she has full capacity, power, and authority to enter into and carry out this 

Agreement; and (c) the execution, delivery, and performance of this Agreement have been 

authorized by, and this Agreement is the legal, valid, and binding obligation of, the Commission 

and Donor, respectively. 

15. Notices. All notices, requests, and other communications hereunder shall be in 

writing and shall be deemed to have been duly given if (a) delivered by hand and receipted for; (b) 

sent by certified United States Mail, return receipt requested, postage pre-paid; or (c) delivered by 

receipted overnight delivery service, as follows: 

If to Donor: KB Acquisitions LLC 

 22243 Innovation Drive 

 Elkhart, IN 46514 

 

If to the Commission: Bristol Redevelopment Commission 

303 E. Vistula Street 

Bristol, IN 46507 

Attention:  President 

 

With a copy to: Krieg DeVault LLP 

4101 Edison Lakes Parkway, Suite 100 

Mishawaka, IN 46545 

Attn:  Alex C. Bowman, Esq. 

 

or such substituted address or person as either party has given to the other in writing. All such 

notices, requests, and other communications shall be effective upon the earlier of actual receipt 

or (i) if delivered by hand, when delivered; (ii) if mailed in the manner provided herein, three (3) 

business days after deposit with the United States Postal Service; and (iii) if delivered by 

overnight express delivery service, on the next business day after deposit with such service. 

 

16. Remedies. Donor agrees that money damages are not an adequate remedy for 

Donor’s default or breach of this Agreement, and therefore the Commission shall have, in addition 

to any other remedies provided for herein, the remedy of specific performance to enforce the terms 

hereof. In the event of default hereunder by Donor or a breach of this Agreement by Donor at any 

time prior to Closing, then the following remedies shall be available to the Commission: (a) the 

Commission shall have the right to terminate this Agreement by giving written notice of such 

termination to Donor, and the Commission and Donor shall have no further obligation hereunder 

to the other party, except for those obligations that expressly survive the termination of this 

Agreement; (b) the Commission may elect to seek specific performance of this Agreement; and/or 

(c) the Commission may seek any other available remedy at law or in equity. The Commission’s 

remedies are cumulative and are not mutually exclusive. Donor’s sole and exclusive remedy for 

default or breach of this Agreement by the Commission, provided that such default or breach by 

the Commission shall have remained uncured for thirty (30) days after receiving written notice 

thereof from Donor, shall be the right to terminate this Agreement by giving written notice of such 

termination to the Commission. 
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17. Brokers. Donor and the Commission each represent and warrant to the other that 

they have dealt with no broker or other person with respect to this Agreement. The parties agree 

to indemnify and hold harmless one another against any loss, liability, damage, cost, expense or 

claim incurred by reason of any brokerage commission alleged to be payable because of any act, 

omission or statement of the indemnifying party. Such indemnity obligation shall be deemed to 

include the payment of reasonable attorney’s fees and court costs incurred in defending any such 

claim. 

18. Binding Effect. This Agreement shall be binding upon and inure to the benefit of 

the parties hereto and their respective heirs, legatees, representatives, successors, and assigns. 

Nothing in this Agreement, expressed or implied, is intended to confer upon any person, other than 

the parties hereto, except as provided above, any rights, remedies, obligations or liabilities under 

or by reason of this Agreement. 

19. Indemnification by Donor. Donor shall indemnify, defend, and hold harmless the 

Commission and its affiliates, officers, directors, employees, shareholders, members, agents, 

attorneys, and representatives from and against any loss, damage, claim, cost or expense 

(including, without limitation, reasonable attorneys’ fees), liens, or other obligations of any nature 

whatsoever (collectively, “Losses”), arising out of or based upon any breach by Donor of any of 

its representations, warranties, covenants or agreements set forth in this Agreement, or any Prior 

Liabilities. 

20. Entire Agreement. This Agreement supersedes all other prior understandings, 

commitments, representations, negotiations, discussions and agreements, whether oral or written, 

express or implied, between the parties hereto relating to the matters contemplated hereby and 

constitutes the entire agreement between the parties hereto relating to the subject matter hereof. 

21. Amendment. This Agreement may not be amended, modified, or supplemented, 

except by a written agreement executed by both the Commission and Donor. 

22. Headings. The headings contained in this Agreement have been inserted and used 

solely for ease of reference and shall not be considered in the interpretation or construction of this 

Agreement. 

23. Severability. In case any one or more of the provisions (or any portion thereof) 

contained herein shall, for any reason, be held to be invalid, illegal, or unenforceable in any respect, 

such invalidity, illegality, or unenforceability shall not affect any other provision of this 

Agreement, but this Agreement shall be construed as if such invalid, illegal, or unenforceable 

provision or provisions (or any portion thereof) had never been contained herein. 

24. Governing Law. This Agreement shall be governed by and construed in 

accordance with the laws of the State of Indiana, without regard to its conflict of law provisions, 

principles, or rules. 

25. Waiver. The parties hereto may, by a writing signed by such waiving party, waive 

the performance by any other party of any of the provisions to be performed by such party under 

this Agreement. The failure of any party hereto at any time to insist upon the strict performance of 

any provision of this Agreement shall not be construed as a waiver or relinquishment of the right 
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to insist upon strict performance of such provision at a future time. The waiver by any party hereto 

of a breach of or noncompliance with any provision of this Agreement shall not operate or be 

construed as a continuing waiver or a waiver of any other or subsequent breach or noncompliance 

hereunder. 

26. Time. Time for the performance of this Agreement and the obligations of the 

parties hereunder is of the essence. If the time period by which any right, option, or election 

provided under this Agreement must be exercised, or by which any act required hereunder must 

be performed, or by which Closing must be held, occurs or expires on a Saturday, Sunday, or 

federal holiday, then such time period shall be automatically extended through the close of 

business on the next regularly scheduled business day. 

27. Attorneys’ Fees / Jurisdiction. Except as set forth herein, each party shall bear its 

own costs and attorneys’ fees in connection with the negotiation and execution of this Agreement. 

However, in the event litigation is needed to enforce this Agreement, the prevailing party, whether 

by lawsuit or settlement before or after any lawsuit is filed or any other means (including, but not 

limited to, mediation or arbitration), shall be entitled to recover its costs, expenses, and reasonable 

attorneys’ fees incurred in the enforcement of this Agreement, including enforcing it as a defense 

and such suit or proceeding shall be brought in the state courts of Elkhart County, Indiana, and the 

parties shall submit to the exclusive jurisdiction of such courts and waive any and all jurisdictional, 

venue and inconvenient forum objections to such courts. 

28. Construction. This Agreement is the product of negotiation by the parties hereto 

and shall be deemed to have been drafted by such parties. This Agreement shall be construed in 

accordance with the fair meaning of its provisions and its language shall not be strictly construed 

against, nor shall ambiguities be resolved against, either party. 

29. Review and Consultation. Each of the parties hereto hereby acknowledges and 

agrees that each (a) has read this Agreement in its entirety prior to executing it, (b) understands 

the provisions and effects of this Agreement, and (c) has consulted with such attorneys, 

accountants, and financial and other advisors deemed appropriate in connection with its respective 

execution of this Agreement. 

30. Counterparts. This Agreement may be executed in counterparts, including by 

electronic means, each of which when so executed and delivered shall be an original, and all of 

which together shall constitute one and the same instrument, notwithstanding that all the parties 

have not signed the original or the same counterpart. 

31. Exclusive Dealing. After the execution of this Agreement and until the termination 

of this Agreement, if and as applicable, Donor shall not, directly or indirectly, through any 

representative or otherwise, solicit or entertain offers from, negotiate with, enter into a proposal, 

option, or purchase agreement with or in any manner encourage, discuss, accept, or consider any 

proposal, of any other party relating to the purchase of the Real Estate, in whole or in part. 

32. Effective Date.  The Effective Date of this Agreement shall be the last date signed 

by a party hereto as evidenced in the signature page to this Agreement. 

(Signature Page Follows) 
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IN WITNESS WHEREOF; the parties hereto have executed this Real Estate Donation 

Agreement to be effective as of the Effective Date. 

“DONOR”:      KB ACQUISITIONS LLC, 

       an Indiana limited liability company 

 

 

By:        

 

Its:        

 

 

 

 

“THE COMMISSION”: BRISTOL REDEVELOPMENT 

COMMISSION 

 

 

By:    

President 

ATTEST: 

  

Secretary 
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Exhibit A 

EXHIBIT A 

LEGAL DESCRIPTION 

Lot numbered nine (9) in Hansford’s addition to the Town of Bristol, Elkhart County, Indiana. 

 

Tax Identification Number: 20-03-26-155-004.000-031 
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Exhibit B 

EXHIBIT B 

DEPICTION OF REAL ESTATE 
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Section 7, Item a.
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Section 7, Item b.
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