CITY of BRISBANE

Charter City & Election Issues
Subcommittee Agenda

Thursday, February 22", 2024 at 12:00PM e Hybrid Meeting
Brisbane City Hall, Large Conference Room, 50 Park Place, Brisbane, CA

The public may observe/participate in the Subcommittee meetings by using remote public comment options or
attending in person. Subcommittee members shall attend in person unless remote participation is permitted by
law. The Subcommittee may take action on any item listed in the agenda.

JOIN IN PERSON

Location: 50 Park Place, Brisbane, CA 94005 - Large Conference Room

Masks are no longer required but are highly recommended in accordance with California Department of Health
Guidelines. To maintain public health and safety, please do not attend in person if you are experiencing symptoms
associated with COVID-19 or respiratory illness.

JOIN VIRTUALLY

Join Zoom Webinar (please use the latest version: zoom.us/download):

Join Zoom https://us06web.zoom.us/j/82767910985
Meeting ID: 827 6791 0985
Call In Number: 1 (669) 900-9128

Note: Callers dial *9 to “raise hand” and dial *6 to mute/unmute.

The agenda materials may be viewed online at www.brisbaneca.org at least 72 hours prior to a Meeting. Please
be advised that if there are technological difficulties, the meeting will nevertheless continue.

TO ADDRESS THE SUBCOMMITTEE

IN PERSON PARTICIPATION

To address the Subcommittee on any item on or not on the posted agenda, please wait until Public Comments are
being accepted.

REMOTE PARTICIPATION

Members of the public may observe/participate in the Committee meeting by logging into the Zoom Webinar.
Aside from commenting while in the Zoom meeting, the following email line will be monitored during the meeting,
and public comments received will be noted for the record during Public Comment or during the ltem.

Email: IPadilla@brisbaneca.org

SPECIAL ASSISTANCE

If you need special assistance to participate in this meeting, please contact Ingrid Padilla at (415) 508-2113 or
IPadilla@brisbaneca.org. Notification in advance of the meeting will enable the City to make reasonable
arrangements to ensure accessibility to this meeting.



about:blank
https://us06web.zoom.us/j/82767910985
mailto:IPadilla@brisbaneca.org
mailto:IPadilla@brisbaneca.org

SUBCOMMITTEE MEMBERS:

Councilmember Davis, Councilmember Lentz

ROLL CALL

A. Consider any request of a City Councilmember to attend the meeting remotely under the
“Emergency Circumstances” of AB 2449

PRESENTATIONS AND DISCUSSION ITEMS

B. Discuss Brisbane Election Options & Charter City Review

PUBLIC COMMENT

ADJOURNMENT



File Attachments for ltem:

B. Discuss Brisbane Election Options & Charter City Review



CITY COUNCIL CHARTER CITY & ELECTION ISSUES
SUBCOMMITTEE AGENDA REPORT
Meeting Date:  2/22/2024

From: Clay Holstine, Interim City Manager

Subject: Election Options & Charter City Review

Background

The City Council appointed a subcommittee to review potential changes to how elections are conducted in
Brisbane and to review potential to create a City Charter. Currently the City of Brisbane is a General Law
city under the statutes of the State of California. This is common for cities of our size. Attached is a City
Charter Kit for your review and reference.

The Council also requested that the Subcommittee review three potential changes in how we conduct local
City Council elections.

e An Elected Mayor
e Term limits
e District Elections

Each of the above will require research and discussion. There are case studies of cities in San Mateo
County that have either adopted one of the above changes and or reviewed and rejected them. There are
variations on all these.

Recommendation

Have initial discussion and request staff to identify resources that may be needed, projected cost to
conduct analysis and studies and then return to City Council with a report and develop a proposed budget.

As you recall several years ago the Council adopted a policy that the Subcommittees needed approval of
the Council as a Whole to expend more than two hours of staff time and/or engage consultants.



Charter City Toolkit
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CIHER 2: ACHARTER CITY'S ADD

Preamble of Downey City
Charter: “We, the people of
the City of Downey, State

of California, do ordain and
establish this Charter as the
organic law of said City under
the State Constitution.”

ITIONAL HOME RULE AUTHORITY :

Chapter 2

A CHARTER CITY’'S ADDITIONAL HOME RULE AUTHORITY

This chapter will discuss more fully the origins of city charters, why a city may want
to have a charter, how the charter home rule provision has been interpreted by the
courts and ultimately, for practical purposes, what power a charter city possesses.

A. What is a Charter?

Charters have been used since medieval times in Europe and more recently in the United States
and elsewhere to establish and empower cities and other institutions such as colleges and
universities, companies, academies, and clubs. The British Crown has reportedly issued over 980
royal charters — the first of which was for the Town of Tain in 1066 — and continues to issue
charters today."

A charter is granted by a sovereign authority such as a monarch, parliament, legislature, or by
direct public vote. After only a few months of difficulty with granting city charters in early 1850,

the California Legislature gave the job to county courts and then in 1856 to county boards of
supervisors.2 In 1879, the California Constitution was amended to authorize voters to approve
freehold charters? in cities with over 100,000 residents.* This authority was subsequently expanded
through later amendments to give the voters in any city the right to approve a charter for their city.

The dictionary defines a charter as “a document issued by a government that gives rights to a
person or group; a document which declares that a city, town, school, or corporation has been
established; and a document that describes the basic laws, principles, etc. of a group.”s California
city charters today most closely resemble the last definition in that the municipal charter provides
the highest legal framework for the purpose, governance, and operation of the city government

in all its most fundamental dimensions. There is one important difference between the dictionary
definition of a charter and the charter of a California city: the charter of a California city is a
limitation on authority, not a grant. The grant of authority over municipal affairs is found in the
Constitution itself.

The purpose of a city charter, as one of the authors of the National Civic League's Model City
Charter, Luther H. Gulick, wrote: “is to present, in the form of a legal document, a general plan of
municipal government which is (a) democratic — that is to say responsive to the electorate and
the community — and at the same time (b) capable of doing the work of the city effectively and
translating the voters’ intentions into efficient administrative action as promptly and economically
as possible.”¢

A city charter can have two purposes: to explain how the city will exercise its discretion over the
matters affecting the city, and to limit or constrain the ways in which the city is governed and its
municipal affairs are managed. It is what some charters refer to as the organic law of the city with
city-council adopted ordinances containing many of the detailed laws and regulations.
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B. Interpretation of a Charter: Limitation of Authority not a Grant of Authority

As noted in Chapter 1, California’s charter home rule provision is contained in the California
Constitution, article XI, section 5. This section reserves to a charter city the right to adopt and
enforce laws (i.e. ordinances) regarding municipal affairs, subject only to the conflicting provisions
in the state or federal constitutions, federal laws, or state statutes in matters of statewide

concern.’

There is a common misconception that the authority of a charter city is derived from its charter.
The home rule authority of a charter city flows directly from the California Constitution; the charter
itself defines and limits how the city will use that authority. “The charter operates not as a grant

of power, but as an instrument of limitation and restriction on the exercise of power over all
municipal affairs which the city is assumed to possess; and the enumeration of powers does not
constitute an exclusion or limitation.”®

In plain English this means that a charter city has authority over all municipal affairs and does not
need to enumerate those powers in the charter.

Rather, the charter describes how those powers are carried out and may limit how those powers
are exercised. A charter often addresses some but not all municipal affairs. For example, a charter
might provide for a strong mayor form of government, but a council-adopted ordinance might
provide for elections by district. As the California Supreme Court said: “accordingly, the city is
empowered to exercise full control over its municipal affairs unaffected by general [state] laws on
the same subject matters and subject only to the limitations found in the Constitution and the City

Charter."1©

A city charter is sometimes described as the city’s constitution. However, it is important to dig a
little deeper into this comparison. A city charter is similar to the California Constitution and not

to the federal Constitution. Unlike the U.S. Constitution, which operates as a grant of power to
Congress, the California Constitution is a limitation or restriction on the power of the Legislature.”
Congress may not legislate in an area unless it finds authority in the federal Constitution. On

the other hand, the California Legislature may legislate in any area unless it finds a restriction

or limitation on its authority in the California Constitution. A city charter is comparable to the
California Constitution, is governed by the same principles, and operates as a limitation or
restriction on the inherent power of the city council of a charter city to legislate on municipal
affairs."?

Limitations and restrictions in a city charter are interpreted in favor of the city council’s exercise of
power over municipal affairs and against any limitation or restriction that is not expressly stated in
the charter.” This means that a city council or its voters looking to limit a city council’s authority to
act should draft the restrictions as explicitly as possible. The courts will not imply a restriction on
the exercise of a charter city's power over municipal affairs.™ The restrictions placed by the voters
in a charter are an expression of the singularly local character of the community. Here are a few
examples:
® The Porterville City Charter limits the purposes for which special taxes may be imposed to
the support and maintenance of the fire department, acquisition of public improvements,
public libraries, parks, and music and entertainment.*

m The voters of the City of Napa amended the city charter to prohibit a city-owned park from
being used or developed for any purpose other than passive recreation and open space.’
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Example: The Napa City Charter
includes a typical city charter
provision to explicitly implement
this constitutional authority. It
provides: The City of Napa shall
have and may exercise all powers
which now are or may hereafter
be conferred upon municipalities
by the Constitution and laws of
the State of California, and which
it would be lawful for this Charter
specifically to enumerate, as

fully and completely as though
such powers were specifically
enumerated herein, and no
enumeration of particular powers
in and by this Charter shall be
held to be exclusive.?
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m The voters of the City of Newport Beach prohibited the city council from authorizing any
red light camera or other automated traffic enforcement system."”

B The Santa Barbara City Charter prohibits the city council from approving development that
exceeds established building height limits in various parts of the city.

® The Watsonville City Charter includes a limitation on the total dollar amount of bonded
debt that may be issued."

In addition to being contrary to the legal underpinnings of a charter, using a charter as a grant
of authority will not necessarily prevail over a limitation otherwise imposed on the authority of
the city council. For example, the provision of the Los Angeles City Charter that vested authority
to manage the fiscal affairs of the city in the city council did not trump the binding arbitration
provision of an MOU agreed to by the city council.2

C. Municipal Affairs

The California Constitution gives charter cities the power to “make and enforce all ordinances and
regulations in respect to municipal affairs;” however, it does not define the term municipal affair.
And although the Constitution enumerates four (sometimes called core) municipal affairs, what is
a municipal affair is not limited to this enumeration and these four subjects are not unassailable
municipal affairs.2' The phrase municipal affairs has defeated efforts at a defining formulation.
since it was added to the Constitution in 1896. The courts continue to discern whether a particular
subject is a municipal affair, over which a charter city has authority, or is a matter of statewide
concern, over which the Legislature has authority, on a case-by-case basis. Although the courts
give the Legislature’s intentions in this regard great weight, the Legislature is neither empowered
to determine what a municipal affair is nor to transform a municipal affair into one of statewide
concern.?

until 1991, the approach employed by courts in defining a municipal affair was to categorize certain
subjects as municipal affairs. More recently, however, the courts have treated what is a municipal
affair as fluid and changing over time as local issues may become statewide concerns, and vice
versa. The constitutional concept of municipal affairs is not a fixed quantity, but one that changes
with the changing conditions upon which it is to operate. The California Supreme Court has said the
task of determining whether a given activity is a municipal affair or one of statewide concern is an
ad hoc inquiry in light of the facts and circumstances surrounding each case and entails a four-step
analysis to determine what is a municipal affair, which can be summarized as follows:

Step One: Does an actual conflict exist between the local law and the state law? (If the
answer is no, there is no need to go further and determine if the matter is
municipal affair or statewide concern.)

Step Two: If yes, does the local law implicate a municipal affair?

Step Three: If yes, does the state law involve extramural concerns that require paramount
state control?

Step Four: If yes, is the state statute reasonably related and narrowly tailored to the
resolution of the statewide concern?
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If the answer to all of the questions is yes, then it is a matter of statewide concern and the city is
preempted from adopting and enforcing an ordinance or charter provision that conflicts with the
state law. If the answer to either of the last two questions is no, then the state law does not address
an area of statewide concern and the local law addresses a municipal affair that is beyond reach of

the Legislature and state statutes.

1. Municipal Affairs Listed in the Constitution

California Constitution, article XI, section 5, subdivision (b), approved at the special election in June
1970, also provides a non-exclusive list of four municipal affairs: (1) regulation and government of
a city police force; (2) sub-government in all or part of the city; (3) conduct of city elections; and

(4) election, appointment, removal and compensation of municipal officers and employees whose
compensation is paid by the city. Each of these areas is subject to the four-step test explained
above.

a. Regulation and government of a city police force
In a general law city, the police department is under the control of the chief of police.?* In
contrast, under article XI, section 5, subdivision (b), a charter city may, for example, establish
a police commission that is authorized to review and make recommendations to the public,
city council and city manager concerning policies, practices and procedures in relation to the
city’s police department.? The San Jose City Charter establishes the office of independent
police auditor to review police department investigations of complaints against police officers,
to make recommendations with regard to police department policies and procedures, and
to conduct public outreach to assist the community with the process and procedures for
investigation of complaints against police officers. The San Jose City Charter prohibits the city
council and mayor from dictating the appointment or removal of any employee appointed
by the independent police auditor.26 The San Bernardino City Charter places the police and
fire departments under the supervision of the mayor. Be aware that the specific reference
to this municipal affair in the Constitution has not prevented the courts from determining
that the Police Officers Procedural Bill of Rights applies to a charter city because the state
law interfered “only minimally on a charter city’s authority to regulate and govern its police
force."2®

b. Sub-government
The Government Code prescribes the form of a general law city’s government. The
government of a general law city is vested in a city council of at least five members, a city
clerk, a city treasurer, a police chief, a fire chief, and any subordinate officers or employees
provided by law.?® A general law city’s registered voters may adopt an ordinance that provides
for a different number of councilmembers.3 Absent formal action by the city council or the
voters of a general law city, the council retains authority over the management of the city.
However, the city council or voters may pass an ordinance establishing a city manager form of
government.® In a charter city, the charter can provide for any number of council members,
a directly elected mayor, term limits, and any form of government that a general law city
may have.® In addition to these options, a charter city can opt for a strong mayor form of
government, which typically gives the mayor the unilateral authority to hire and fire the city
manager and department heads and present a budget to the city council.

LEAGUE OF CALIFORNIA CITIES: CHARTER CITY TOOL KIT
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There are many examples of sub-government structures in charter cities. Here are a few:

B Santa Rosa: Section 10 of the city charter requires the city council to establish a
district commission encompassing the entire city. The commission is composed of
representatives of seven to 14 districts whose bhoundaries are established by the council.
The representatives of each district advise the council regarding various city matters
including public safety issues, capital improvement budget priorities for their district, and
neighborhood planning matters.

m Chula Vista: Section 609 of the city charter establishes a civil service commission.

m Santa Clara: Section 1012 of the city charter establishes a board of library trustees.

B Riverside: Section 810 of the city charter establishes a community police review
commission.

For a general law city, the Government Code states that a majority of the city council
constitutes a quorum for the transaction of business.® Additionally, resolutions, orders for
the payment of money, and all ordinances require a recorded majority vote of the total
membership of the city council.?® Certain actions require a supermajority vote.

In contrast, charter cities may establish their own voting and quorum requirements. For
example, the Richmond City Charter requires five members to vote affirmatively to authorize
expenditures of $1,000 or more.® However, there is certain legislation requiring supermajority
votes that applies to charter cities as well as to general law cities. For example, a charter

city may not commence an eminent domain proceeding until its city council has adopted a
resolution of necessity by a vote of two-thirds of all the members of the city council, unless a
greater vote is required by statute, charter, or ordinance.3¢

General law cities may establish their own rules regarding the procedures for adopting,
amending, or repealing resolutions,* other than the rule that resolutions require a recorded
majority vote of the total membership of the city council.® The same is not true for adopting
ordinances, which procedures are governed by the Government Code for general law cities.
Ordinances require two readings: one introduction and, at least five days thereafter, a second
reading and vote.?® Ordinances may be introduced at any type of meeting but must be passed
only at a regular meeting, not at a special meeting.*® There is an exception to that rule for
urgency ordinances, which may be passed immediately upon introduction and either at a
regular or special meeting with a four-fifths vote of the city council and an urgency finding.*'
Ordinances must be signed by the mayor and attested by the city clerk.*? The city clerk must
cause publication of each ordinance, within 15 days after passage, in a newspaper of general
circulation published and circulated in the city.* Ordinances take effect 30 days after their
final passage, with certain listed exceptions.*

Like general law cities, charter cities may establish their own procedures for adopting,
amending or repealing resolutions.*® Unlike general law cities, however, charter cities also
have the authority to opt out of general laws for enacting local ordinances, as the mode and
manner of passing ordinances have been deemed a municipal affair.*¢ The Seal Beach City
Charter recognizes that in periods of emergency resulting from a disaster, the city council
needs the power to provide for the continuity of city operations, etc. Section 107 of the
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charter requires the city council to conform to the provisions of the charter except so as to
allow the council to make purchases and enter into contracts without calling for bids, to the
extent the emergency so requires.

. Elections

Conduct of city elections gives charter cities the authority to regulate the manner of electing
municipal officers. It provides plenary authority over the manner in which, the method by
which, the times at which, and the terms for which the several municipal officers shall

be elected. Of course, this does not absolve a charter city from complying with the equal
protection clauses and other parts of the state and federal Constitutions. For example,

a charter city may not ban write-in voting® or allow incumbents on a ballot to state
occupations but disallow challengers from doing the same.* Further, courts have held

that at least some portions of the California Voting Rights Act apply to charter cities.* (See
discussion in Chapter 4.)

A charter city, so long as it does not violate the state and federal constitutions as described
above, is free to establish election rules if those rules do not actually conflict with general
law. For example, the San Jose City Charter makes the city council the judge of the election
and qualifications of its members with the power to subpoena witnesses, require production
of evidence, etc.5° Likewise, a number of charter cities provide for a redistricting commission
to establish city council districts in accordance with the census.5! If there is a conflict with
general law, the charter city provisions prevail unless the Legislature has found a need for
paramount state control over the issue and the general law is both reasonably related to the
area of statewide concern and narrowly tailored to resolve the problem being addressed as a
statewide concern.5?

In the context of local elections, the balancing of those issues
has led courts to uphold many charter city rules for local Example: Courts have upheld the following charter provisions:
elections, e A comprehensive charter elections program that did not require

the mailing of candidate qualification statements where a

I _— . . L statewide Elections Code rule purported to require a city clerk to
California Constitution, article XI, section 5, subdivision A

(b) grants extensive authority over municipal officers and

employees as follows: e A comprehensive local campaign charter provision that limited

campaign expenditures for local office as a condition of receiving

It shall be competent in all city charters to provide ... the public funds for such campaigning where there was a statewide
manner in which, the method by which, the times at which prohibition against public funding of election campaigns.s

and the terms for which the several municipal officers and e A charter city placing a general tax before the voters by simple
employees whose compensation is paid by the city shall be majority vote of the city council as opposed to the two-thirds
elected or appointed, and for their removal, and for their vote requirement for a general law city council.5
compensation, and for the number of deputies, clerks and Likewise, the California Attorney General has opined that a charter

other employees each shall have, and for the compensation, city may provide for a partisan municipal election (where the
method of appointment, qualifications, tenure of office and candidates are identified by their political party affiliation) whereas a

removal of such deputies, clerks and other employees. general law city may not.¢

LEAGUE OF CALIFORNIA CITIES: CHARTER CITY TOOL KIT 13
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Example: An example of a
municipal officer created by
charter that is not identified in the
general law can be found in the
Stockton City Charter. Stockton
has created the position of city
auditor, who is responsible for
the annual post audits of fiscal
transactions, performance audits,
special audits and investigations,
and is given other duties and
specified powers.® |n addition,
the Folsom City Charter and

the Shafter City Charter give

the authority to appoint the city
attorney to the city manager and
not the city council.
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The California Constitution does not mandate what city offices and subordinate offices a
charter city has to have, but it recognizes the right of a charter city to make this choice. That
fact does not relieve charter cities from complying with preemptive state laws on matters of
statewide concern. For example, the courts have recognized that, in a charter city, the charter
controls the organization of the police department.’” As the California Attorney General has
opined, there is no constitutional or statutory requirement that a charter city have a chief of
police.®® Further, where a charter city does in fact establish the office of chief of police, the
chief, like all subordinate officers, is subject to the Public Safety Officers Procedural Bill of

Rights.?

A charter city is likewise able to establish rules and conditions for service by its municipal
officials.s" General law does cover how to fill a vacancy in public office and applies to charter
cities in only limited respects.s2 A charter city has plenary authority to legislate in this area
as well.¢? In addition, a charter may establish different rules than mandated by general law
for dealing with officials holding incompatible offices,®* for conflicts of interest, and for
incompatible activities, which may result in a forfeiture of public office.¢¢ Further, several
charter cities have charter provisions that limit city council members from being paid city
employees during their term of office or for some period after leaving office.t” Several city
charters include provisions for impartial arbitration for fire department employees.¢® Other
charters create offices such as city auditor®® or public information officer.”® The Santa Cruz
City Charter includes a section on the process the city council must follow for layoffs.”

2. More About Municipal Affairs

In addition to these four core municipal affairs listed in California Constitution, article XI, section 5,
subdivision (b), from time to time, courts have determined that certain other areas are municipal
affairs. These provide examples of how courts have evaluated the distinction between a municipal
affair and a statewide concern, based on the four-step analysis summarized above. Occasionally,
the face of a state statute identifies a conflict between the local law and the state law (step one of
the four-step analysis) when the statute specifically excludes charter cities from its scope.

a. Public Contracting
The Public Contract Code requires that a general law city and any charter city that has not
explicitly exempted itself from the Public Contract Code (see below) publicly bid any project
that exceeds $5,000.72 There are requirements for public notice, and then the city must award
the contract for that project to the lowest responsible bidder.”® Alternatively, a city may adopt
the Uniform Public Construction Cost Accounting Act (UPCCAA).”* Under those statutes, there
are three tiers of contracts: (1) the least expensive public projects may be performed by the
employees of a public agency by force account, negotiated contract, or purchase order; (2)
more expensive public projects may be awarded to a contractor by following an expedited bid
procedure; and (3) the most expensive public projects must be awarded to a contractor after
following more timely and onerous bidding procedures.’ Either way, a city operating under
the standard public bidding statutes or the UPCCAA has to publicly bid at least some of its
public works project agreements, and must follow strict procedures for all of its public works

contracts.
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Charter cities, however, may opt out of the Public Contract Code’s public bidding
requirements.”® To opt out, the city’s charter or an ordinance must expressly exempt the city
from the Public Contract Code or include a provision that conflicts with a provision in the
Public Contract Code.”” This allows charter cities to have different noticing requirements, use
different claims resolution procedures,’® and generally structure their public works bidding
process as they see fit, if they even require public bidding. This can be time-saving and cost-
cutting. For examples of charter cities that have opted out of the Public Contract Code'’s
public bidding requirements, see section 608 of the Placentia City Charter and section 1217 of
the San Jose City Charter.

Additionally, while contracts for professional services such as private architectural,

landscape architectural, engineering, environmental, land surveying, or construction project
management firms do not need to be competitively bid, general law cities must award such
contracts “on the basis of demonstrated competence and on the professional qualifications
necessary for the satisfactory performance of the services required.”” There is no clear court
opinion on whether charter cities may opt out of this statute, but a San Diego City Attorney’s
opinion suggests that charter cities may establish their own rules for awarding professional
services contracts that are locally funded and local in nature.g

. Prevailing wage

Prevailing wage law requires contractors and subcontractors on public works projects over
$1,000 to pay their workers' wages as set by the Director of Industrial Relations.®" In this
context, the term public works refers to construction, alteration, demolition, installation,

or repair work done under contract and paid for in whole or in part out of public funds,
with particular exceptions.®2 General law cities must require that their contractors and
subcontractors pay prevailing wages on public works projects.

It is unclear how much higher prevailing wages are from standard industry wages. In a case
between the State Building and Construction Trades Council of California and the City of Vista,
city staff estimated up to a 20 percent increase in the cost of public works projects due to the
payment of prevailing wages.® The California Institute for County Government has conducted
research and determined that “prevailing wages are substantially higher than market wages.
In fact, California’s published prevailing wage rates are about one-third to one-half higher than
comparable market wages."# The executive summary of that study explains:

We found that the prevailing wage requirements increased overall project costs by about
11 percent, even while controlling for other factors known to influence costs such as
regional variations in construction costs and characteristics of the structures themselves.
We further found that the impact from these expanded prevailing wage requirements
varies across the state, with some areas expected to experience cost increases of as little
as six percent while others will likely experience increases of more than 15 percent.

Thus, requiring prevailing wages may affect the cost of a public works project significantly.
Additionally, prevailing wage law includes many other regulations, such as the requirement
that contractors on public works projects hire apprentices from state-approved
apprenticeship programs.

LEAGUE OF CALIFORNIA CITIES: CHARTER CITY TOOL KIT
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The California Supreme Court has determined that the wage levels of contract workers
constructing locally funded public works were a municipal affair rather than a matter of
statewide concern.® Thus, charter cities are not subject to the state’s prevailing wage law
for locally funded public works projects and have the discretion to require or not require the
payment of prevailing wages for such projects. Prevailing wages may still be required where
such payment is compelled by the terms of a state or a federal grant or the contract does not
involve a municipal affair. Examples of contracts that do not involve municipal affairs include
regional projects such as a regional municipal utility project located outside of the jurisdiction,
an animal services facility that serves multiple cities, or a regional sewer plant. Where cities
have formed a joint powers authority (JPA), it is unclear whether the JPA must pay prevailing
wages on a JPA project, particularly where there is at least one charter city and one general
law city. In such cases, however, a JPA project is likely to be a regional project, and thus
subject to payment of prevailing wages on that ground.

Although charter cities may opt not to require the payment of prevailing wages, Senate Bill 7
(Stats. 2013, ch. 794 adding section 1782 to the Labor Code) imposes consequences for doing
so. For further discussion on prevailing wages and Senate Bill 7, see Chapter 5.

c. Fiscal Affairs
1. Taxes

Until the early 1990s, charter cities were able to rely on a broad power of taxation as a
municipal affair.2¢ For example, courts have upheld charter cities’ license taxes?” and real
estate transfer taxes (also referred to as documentary transfer taxes.)® But then three
things changed. First, in 1982 (in the wake of Proposition 13), the Legislature passed a
statute allowing a general law city to levy any tax a charter city may levy.?’ Thus, as a
general rule, charter cities do not have any distinct taxation authority that is unavailable to
general law cities. However, courts have upheld the authority of charter cities to establish
and impose real estate transfer taxes that exceed the limits imposed on general law cities
under Government Code section 53725 and Revenue and Tax Code sections 11911 et seq.,
as long as other constitutional requirements for voter approval are satisfied.*® Second,
the California Supreme Court recognized that sometimes aspects of local taxation have
an effect outside the city’s jurisdiction that implicates a matter of statewide concern.’"
Finally, charter cities must comply with Propositions 13, 26 and 218, which require certain
procedures, including voter approval on taxes.®?

2. Investments
State law allows general law cities having money in their treasuries not required for
immediate needs to invest in particular types of investments.® Charter cities may set
up their own investment policies and programs, and they are only constrained by basic
constitutional limitations.

3. Appropriations
Local appropriations are another area that has not been tested as to whether it applies to

charter cities.

14

16 LEAGUE OF CALIFORNIA CITIES: CHARTER CITY TOOL KIT



An appropriation is an authorization to expend funds. The appropriations of general law
and charter cities are limited by a formula found in the Constitution that adjusts annual
appropriations by cost of living and change in population (Gann limit).? The formula
involves a base year with allowable adjustments based on increases in population

and inflation. There are certain items that are exempt from the Gann limit, such as
indebtedness and treatment of certain income as proceeds of taxes. The Gann limit applies

to charter cities.?

Cities set apart a named sum of money in the treasury and make it available for the
payment of particular claims or demands through an appropriation. A city may accomplish
this by adopting a budget or passing an appropriations ordinance or resolution.? General
law cities are then authorized to pay funds through the warrant process.” The custodian
of funds issues a warrant, which is an order authorizing the bank or other depository of
city funds to pay a particular sum of money. If funds are available for the payment of an
approved claim, the warrant becomes a check directing the bank or depository of city
funds to pay the funds to the payee. When funds are unavailable, the warrant becomes an

interest-bearing municipal obligation.

4. Expenditures
There are three main limitations on expenditures of general law cities.
First, a general law city may not make a gift of public funds.?® Any
expenditure with a public purpose, however, is not a gift of public funds.
The prohibition on gifts of public funds provision does not apply to charter
cities.”” Second, a city may not pay extra compensation to a public
officer, public employee, or contractor after service has been rendered
or a contract has been entered into and performed to any degree, or to
authorize the payment of a claim against the city under an illegally made
agreement.' This provision applies to charter cities by virtue of California
Constitution article XI, section 10.%9" Finally, the constitutional debt
limitation states that no city may incur any indebtedness or liability in any
manner or for any purpose exceeding in any year the income and revenue
provided for such year, without the assent of two-thirds of the voters
of the public entity voting at an election to be held for that purpose. 2
This limitation includes several exceptions such as the long-term lease
exception.'* This limit applies to charter cities.

d. Land Use and Planning
Government Code section 65700, which relates to local planning, generally
exempts charter cities from its coverage, with some exceptions.®
Government Code section 65803 includes similar provisions.

15

The gift of public funds clause of the California
Constitution states: “The Legislature shall have
no power . .. to make any gift or authorize the
making of any gift, of any public money or thing
of value to any individual, municipal or other
corporation whatever.”'% The general rule is
that a contribution from one public agency to
another entity for a purely local purpose is not
allowed unless the contribution serves the public
purpose of the donor agency," regardless of
the benefit to the donee agency or incidental
benefits to private persons.”” A city’s discretion
to determine what constitutes a public purpose
generally is not disturbed by the courts if that
determination has a reasonable basis."

The constitutional prohibition against a gift of
public funds is a restriction on the powers of
the Legislature. The powers of charter cities,
however, are not derived from the Legislature
but rather from their respective charters,

which are directly provided for in the California
Constitution. Thus, the constitutional prohibition
against making gifts of public funds does not
apply to a charter city."”
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CHERZ;

Examples: Some examples of
Government Code provisions
relating to planning and zoning
which apply to charter cities are:
scope of general plan (8 65301);
the Housing Accountability Act
(§ 65589.5); conduct of zoning
hearings (8 65804); senior citizen
housing (8 65852.1); requirements
for roof overhang manufactured
home (8 65852.5); mobile home
park as permitted land use

(8 65852.7); interim ordinance
procedures (8 65860); variances
(8 65863.5); mobile home park
conversion (8 65863.5); wind
energy systems (8 65909.5);

and processing fees for permits
etc. (§ 65909.5). This list is

not exhaustive.

16
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Unless the legislation states that it applies to charter cities in this area it likely does not. For
example0 Government Code section 65860 requires a general law city to conform its zoning
ordinances to its general plan. The section states that it shall apply to a charter city with a
population of 2 million or more, which includes Los Angeles only. For charter cities other
than Los Angeles, the mandatory elements of a general plan must be internally consistent, ™
there is no similar requirement that there be consistency between the general plan and
zoning.""2 However, the California Environmental Quality Act may require a charter city to
identify inconsistencies between a project, its zoning, and the charter city’s general plan.

It is therefore incumbent upon charter cities to carefully review state legislation regarding
zoning and planning to determine what sections purportedly apply to charter cities and
which do not.

3. Matters of Statewide Concern

As explained earlier, there are certain areas of California law that apply to charter cities if a

court determines that the area is a matter of statewide concern. In these areas state legislation
preempts local legislation. Below are some areas that courts have held to be matters of statewide
concern. For further discussion, see Chapter 5.

a. School systems
Education and the operation of public schools have repeatedly been held by courts to be
a matter of statewide concern rather than a municipal affair.® As one court has pointed
out: “The Legislature’s power over the public school system has been variously described
as exclusive, plenary, absolute, entire, and comprehensive, subject only to constitutional
constraints.”"" Thus, charter provisions, ordinances and regulations regarding schools are
preempted.”s However, education may be made a municipal affair when the city acts “in
promotion and not in derogation of the legislative school plans and purposes of the state.”""¢
Thus, although a general law city is prohibited by the gifts of public funds clause of the
Constitution, a charter city, which is not subject to this constitutional prohibition, may choose
to render financial assistance to education."”

b. Licensing of members of a trade or profession
If the state has provided a broad and comprehensive plan for examining and licensing
members of a specific trade or profession, such licensing is a matter of statewide concern.
Thus, charter cities and general law cities may not impose additional requirements on these
trades or professions. The rationale is that the statewide scheme is intended not just to be
prohibitory, but also permissive, authorizing licensed individuals to engage in their occupations
anywhere in the State, and local requirements conflict with that intent."® Courts have applied
this general rule regarding the licensing of electrical contractors," painting contractors,2
plumbing contractors,?' attorneys, 2 psychiatrists,'? civil engineers and land surveyors, '
and fire insurance adjusters.'?
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c. Regulation of Traffic and Vehicles

Although courts have recognized that the regulation of traffic upon public streets is of special
interest to municipalities, they have refused to treat such regulation as a municipal affair.2¢
The state has claimed plenary power over the entire field of traffic control in California Vehicle
Code Section 21. Thus, unless expressly provided by the Legislature, a city has no authority
over vehicular traffic control.'? Ordinances inconsistent with state regulation of vehicles

and traffic are invalid."?® Therefore, the authority of a charter city to regulate traffic on public
streets is equivalent to the authority of a general law city, and subject to state law.

. Government Claims Act

The Government Claims Act establishes procedures for any person who seeks money or
damages from a city, and it establishes substantive requirements to establish liability against
a city.'? "It is undisputed that the matter of the liability of and payment by a city for its tort

is not a municipal affair.”'3° Even if damage or injury results from a charter city taking action
that is clearly a municipal affair (such as the faulty maintenance of a city building), the charter
city's liability for that action is a matter of statewide concern.’ Therefore, a charter city may
not establish its own procedural or substantive requirements for filing claims against the city
that are in conflict with the Government Claims Act.

. The Brown Act

The Ralph M. Brown Act, more commonly known as the Brown Act, is California’s sunshine
law for local government.’3? In essence, the Brown Act requires local government business to
be conducted at open and public meetings, except in certain limited situations, and includes
agenda requirements. The Brown Act declares that it applies to a “city, whether general law or
chartered.”'%® Additionally, a court has held that the Brown Act does not impermissibly infringe
on a charter city’s control over its municipal affairs and “addresses a genuine and pure matter
of statewide concern.”'34

. The Meyers-Milias-Brown Act

The Meyers-Milias-Brown Act (MMBA) is intended “to promote full communication between
public employers and their employees by providing a reasonable method of resolving disputes
regarding wages, hours, and other terms and conditions of employment between public
employers and public employee organizations.”'3 The MMBA requires a city council or its
designated representative to meet and confer in good faith regarding wages, hours, and other
terms and conditions of employment with representatives of such recognized employee
organizations.™¢ If agreement is reached by the two parties, the meet and confer process
concludes in a jointly prepared written memorandum of understanding, which must be
approved by the city council to become binding.™”

The California Supreme Court has held that “the procedures set forth in the MMBA are a
matter of statewide concern, and are preemptive of contradictory local labor-management
procedures.”"3 However, the California Supreme Court has clarified that:

[TIhere is a clear distinction between the substance of a public employee labor
issue and the procedure by which it is resolved. Thus there is no question that
‘salaries of local employees of a charter city constitute municipal affairs and are
not subject to general laws.” [Citation.] Nevertheless, the process by which salaries
are fixed is obviously a matter of statewide concern and none could ... argue that
a charter city need not meet and confer concerning its salary structure.”
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Thus, like general law cities, charter cities must meet and confer in good faith with their public
employee labor unions and attempt to reach mutual agreements. For further discussion on
the MMBA and charter cities, see Chapter 5.

g. CEQA
The California Environmental Quality Act (CEQA) establishes detailed procedures by which a
city is required to analyze the potential impacts of its actions upon the environment.™° The
Legislature has stated that CEQA is a matter of statewide concern, and that governmental
agencies at all levels, which includes charter cities, are required to comply with its
provisions.™!

h. Eminent Domain
The power of eminent domain is a matter of statewide concern, not a municipal affair — it
must be exercised in accordance with state law.'#2 Cities have no inherent power of eminent
domain and can exercise it, if at all, only when expressly authorized by law.™ Therefore, a
charter city must comply with the California Constitution, the Eminent Domain Law and the
relocation assistance statutes.'

i. Annexations
The Legislature establishes policies and procedures for setting territorial boundaries of cities,
including the annexation of territory to a city, which are generally implemented through
local agency formation commissions.™s The annexation of territory by a city is a statewide
concern."é Therefore, a charter city may not adopt provisions of a local ordinance or charter
“pertaining to annexation which are contrary to the general laws of statewide application.”"*

j. Public Records Act
The California Public Records Act (CPRA) codifies the procedures by which any person may
gain access to a city’s public records, including particular definitions for what constitutes
a public record, and exemptions from access for specified types of records.' The CPRA
expressly applies to all cities, “whether general law or chartered.”'*° In 2004, the California
Constitution was amended to broadly construe existing legislation that furthers the people’s
right of access to public information (such as the CPRA), and to narrowly construe any limits
to access, and it specifically provides that: “The people have the right of access to information
concerning the conduct of the people’s business, and therefore ... the writings of public
officials and agencies shall be open to public scrutiny.” In 2014, the California Constitution was
amended again to require each local agency to comply with the CPRA and the Brown Act as
they might be amended by the Legislature in the future. 1%
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Chapter 3

DRAFTING, ADOPTING, AMENDING AND CHALLENGING A CHARTER

This chapter addresses the various ways in which a charter can be drafted or
amended; the pros and cons of each option, the degree to which a proposed charter
should be flexible versus restrictive and how much detail it should contain; what
Steps must be taken before submitting a proposed charter or amendment to the
voters; and what happens after the voter approval of any charter measure.

A. Adopting, Amending, and Repealing a Charter

A charter may only be adopted, amended, or repealed by majority voter approval.’ A ballot
measure to approve a charter may be submitted to the voters by either an elected charter
commission or by the city council. Once a charter is in place, there are three ways that
amendments (including repeal) can be submitted to the voters: by an elected charter commission,
by initiative, or through action of the city council.2 Although an amendment to an existing charter
can be proposed directly by initiative, adoption of a charter cannot. However, an initiative may
propose election of a charter commission, which would then draft a charter for submittal to the
voters, as discussed below.

The process for adopting and amending a charter is a matter of statewide concern governed
exclusively by general laws that supersede conflicting provisions in a city or county charter.?
The argument that the procedure for putting charter amendments on the ballot is immune from
conflicting state laws has been rejected.

B. Drafting the Charter

A charter may be drafted by charter commission (elected by voters), a charter committee
(appointed by the city council), or the city council itself.5 When a charter is drafted by a charter
committee or the city council, then the city council decides whether or not to submit the

draft charter to the voters. Although the city council will have input into the work of a charter
commission, the draft of a charter commission is submitted to the voters with or without city
council approval. When a charter is submitted to the voters, the ballot must include a description
of new city powers that result from adoption of the charter including whether the city council will
have the power to raise its own compensation and the compensation of other city officials without

voter approval.¢

1. Elected Charter Commission

The members of a 15-member charter commission are elected by the voters as set forth in
Government Code section 34450 et seq. Either the council calls an election to form a charter
commission’ or formation of the commission is proposed by initiative.? Such an initiative may only
be on the ballot at a general election.” The format of the ballot measure is as follows:

m The voters first vote on the following question: Shall a charter commission be elected to
propose a new charter?
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m [f this question receives a majority vote, then the 15 candidates receiving the highest
number of votes will organize as the charter commission.™

Once formed, a charter commission has two years from the date of the election to complete

and submit a proposed charter. At the end of that two year period, the charter commission is
abolished.™ A failure to submit a charter proposal within the two years could mean that the
commission would have nothing to submit at the end of the term, and could not continue its work.
A charter commission may, however, submit portions of a proposed charter to the voters from
time to time during its term." A vacancy on the charter commission is filled by an appointment by
the mayor.™ Finally, the charter commission is subject to the Brown Act.

Any charter proposal from the charter commission requires the signature of a majority of charter
commissioners, and is then filed with the city clerk’s office.” Once filed, the proposed charter must
be submitted to the voters of the city at the next established statewide general election, provided
there are at least 95 days before the election.

2. City Council
A city council may submit a draft charter to the voters without a charter commission or charter
committee.

3. Appointed Charter Committee

The members of a charter committee are appointed by the city council. There is no fixed number
of members, nor is there a fixed time for the charter committee to complete its work. When its
work is completed, the charter committee submits the proposed charter as a recommendation to
the city council. This allows the city council an opportunity to modify a proposed charter or totally
reject the proposed charter and not submit it to the voters.

While the charter commission must complete its work within two years, a charter committee
could take more time, if needed, to draft a charter or revision. On the other hand, the charter
commission process provides for an absolute end point in which to complete the work of drafting
a charter proposal.

C. Length

There is no prescribed length for a city charter. Some charters that have been passed are very
short (e.g., Buena Park, at just over one page); others may be very long (e.g., Newport Beach, at
over 100 sections). The length will be determined by how much detail the voters wish to put into
the charter.

Consideration should be given to including in the charter two broad categories:

B Provisions relating to the four core municipal affairs (elections; matters relating to labor
relations including compensation for officers and employees; governance structure; and
regulation of the police force). Not every charter city will include each “core” municipal
affair, But many charter cities will have an interest in including provisions regarding the
governance structure and elections.

B The constraints on legislative authority that are relevant to the voters of the particular
charter city. For examples, see Chapter 2.

20
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D. How Much Detail?

The goal of becoming a charter city is to exert control over municipal affairs in the interests of
the community. In order to become a charter city, the voters must approve a charter. However
the charter is a limitation on a city council’s control over municipal affairs. Thus, a simple charter
that establishes the city as a charter city and provides that all matters deemed municipal affairs
may be controlled by ordinance enacted by the city council, provides maximum flexibility (and
thus power) to the city council. However, such a charter does not explain how the voters intend
the control to be exercised and therefore provides no policy direction to the city council. A more
complex charter, which explains in more detail how to exercise control over municipal affairs, will
restrict future councils’ power with respect to municipal affairs.

There are risks of both being too prescriptive and not being prescriptive enough. Rules built into
the charter can provide protection against abuse, but at the same time be unduly restrictive in
light of changed circumstances. For example, one city charter enacted in the 1950s contained a
provision which requires public bidding for all public works contracts over $5,000. At the time,
that certainly may have seemed an appropriate safeguard to prevent against contracting abuse by
council members or staff. However, with the passage of time and inflation, the provision severely
limited the city’s ability to use more modern statutory methods such as the Uniform Public
Construction Cost Accounting Act Procedures (allowing for less formal bidding for contracts up

to $175,000) or design/build contracting. On the other hand, areas that are less susceptible to
change over time, such as governance structure, election procedures, voting systems, etc. may be
appropriate to include in a charter to provide stability to the municipal organization. For further
discussion related to the role charter provisions for police and fire employees’ salaries played in
the bankruptcy of San Bernardino, see Chapter 5.

Thus, it is recommended that a prescriptive charter provision be evaluated with the ultimate
goal of imposing the desired safeguard without overly restricting the ability to address
changed social or economic circumstances. In the case of public works contracts, for example,
use of a formula that takes inflation into account (rather than a fixed amount) as the threshold for

" public bidding would provide the requisite safeguard without being unduly restrictive in the future.

Or there could be a charter provision that allows the amount for a bid requirement to be set by
ordinance. Or perhaps the goal of a charter provision is to allow much more leeway in whether
public bidding is necessary or to allow exemptions that are not provided for in the general law. The
important point is that limiting language should be carefully evaluated to ensure an appropriate
amount of flexibility for the future. The amount of detail that is included in a proposed charter is a
policy decision to be made by each city.

E. CEQA Compliance

When a city council votes to place a citizen-sponsored initiative concerning the question of
whether to create a charter commission, or to amend or repeal a charter, on a ballot, it is not

a project which is subject to the California Environmental Quality Act (CEQA)." The ministerial

duty CEQA exemption also applies to a situation where the city council has a mandatory option

to either submit the initiative to the voters or to simply adopt the measure’” because it has a
ministerial duty to do one or the other under the Elections Code.™ Thus, in the situation where the
city council acts to place a voter initiative on the ballot to either create a charter commission or to
amend or repeal a charter, or where it acts to place a charter prepared and approved by an elected
charter commission on a ballot, any of thesg actions are exempted from CEQA.
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However, where the council acts on its own to place a proposed charter on a ballot (or to amend
or repeal a charter), it is a project, and full compliance with CEQA will be required before placing
the matter on the ballot.™ Exactly what must be done to comply with CEQA will vary depending
upon the provisions contained in a proposed charter. Land use restrictions in a charter could
obviously have at least a potential impact on the environment. Other provisions will have to be
evaluated through an initial study unless the common sense exemption or some other CEQA
exemption applies. Under the common sense exemption, CEQA does not apply if “it can be seen
with certainty that there is no possibility that the activity in question may have a significant effect
on the environment.” 20

F. Meyers-Milias-Brown Act Compliance for Labor ltems

The Meyers-Milias-Brown Act (Government Code section 3500 et seq., MMBA) requires good
faith bargaining regarding wages, hours, and other terms and conditions of employment with
representatives of recognized employee organizations prior to making a policy decision which
could affect those issues.

Prior to the city council submitting a charter to the voters, a determination must be made as

to whether any proposed element may affect wages, hours or other terms and conditions of
employment for employees in one or more employee organizations. If so, the city will be required
to meet and confer in good faith, which means that a public agency and recognized employee
organizations have the obligation to personally meet and confer promptly upon request by either
party and continue for a reasonable period to try and reach agreement on matters within the
scope of representation prior to proposing a charter or amendments thereto.?" The process should
include adequate time for the resolution of impasses when applicable or when such procedures
are used by mutual consent.?

The requirement to meet and confer prior to submitting a charter proposal or amendment to the
voters does not abridge the council’'s power to propose charter amendments under California
Constitution article XI, section 3, subdivision (b). Although the statutory requirement of the MMBA
encourages binding agreements resulting from bargaining, the governing body retains the ultimate
power to refuse an agreement and to make its own decision.2 “This power preserves the council’s
rights under article XI, section 3, subdivision (b) — it may still propose a charter amendment if the
meet-and-confer process does not persuade it otherwise.” Thus, the meet-and-confer requirement
is compatible with the city council’s constitutional power to propose charter amendments.2

G. Voter Approval

Prior to seeking voter approval of a charter committee or council-drafted charter, there must be at
least two public hearings of the city council concerning the fact that a charter is being proposed
and on the content of the proposed charter. Public hearing notice must be posted in three public
places at least 21 calendar days prior to each public hearing.s The meetings must be at least 30
days apart, and at least one of them must be held outside normal business hours. No vote by the
council can occur to place the proposed charter on a ballot until at least 21 days after the second
public hearing.2

22
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Thereafter, if the council determines to move forward with a proposed charter measure, it may
proceed under either Government Code section 34458 or Elections Code section 1415. A council
proposed charter and a charter commission proposed charter must be placed before the voters
“at the next established statewide general election” under Elections Code section 1200, if there
are least 88 days prior to the election.?”

A charter (or charter amendment) proposed by a charter commission, once signed by a majority

of the commissioners and filed with the city clerk, is required to be placed before the voters for
consideration. If proceeding under Government Code section 34450 et seq., section 34457 requires
submission of the measure at the next established statewide general election under Elections
Code section 1200, if there are at least 95 days prior to the election.

Public funds may not be used to advocate in favor of the passage or the defeat of any ballot
measure, including a proposed charter measure. Informational materials are allowed.?

The description of the ballot measure proposing the charter must enumerate the new city powers
that result from the adoption of the charter, including whether the city council will have the
power to raise its own compensation and the compensation of other city officials without voter

approval.3®

The charter must be approved by a majority vote of the city’s voters.3! Following certification of the
election results, the charter does not take effect until it is filed with and accepted by the Secretary
of State in accordance with Government Code section 34460.%2 After a charter is adopted by the
voters, three copies of the adopted charter are signed by the mayor and city clerk. One copy is
recorded with the county recorder, one is retained in the city archives, and the third is filed with
the Secretary of State. Those recorded and filed in the city's archives.must include certified copies
of all publications and notices required by law relating to the calling of the election and the charter
process, certified copies of arguments for and against the measure, and a certified abstract of the
vote.® A charter is also published in the State Statutes at Large.3

H. Procedures for Amended or Repealed Charter

The procedure for amending, revising, and repealing a charter is'essentially the same as the
adoption of a charter, with some exceptions.® First, unlike adoption of a charter, an amendment,
revision or repeal of a charter can be proposed by initiative.3

Second, certain types of amendments must be presented at statewide general elections, while
others may be placed on municipal or state primary election ballots. Charter amendments must be
placed before the voters “at the next established statewide general election” under Elections Code
section 1200, if there are least 88 days prior to the election® unless the proposed amendment (or
repeal) falls into one of two categories: (1) one which does not alter a procedural or substantive
employment right of an employee or retiree; or (2) one which is proposed to amend the charter to
comply with an injunction, consent decree or state or federal voting rights laws. These two types
of charter amendments may be scheduled for “the next regularly scheduled general municipal
election ... or at any established statewide general or statewide primary election” at least 88 days
away.*8 This amendment was designed to preclude consideration of charter amendments affecting
employee rights from being considered other than at a statewide general election.
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Chapter 4

CHARTER CITY ORGANIZATION AND ELECTIONS

Charter cities may create their own governmental structure and establish
procedures for local elections. This chapter describes the different types of
governmental structures available to charter cities and discusses the organizational
issues that must be addressed when varying from the typical general law city
structure. This chapter also discusses different election systems and summarizes
the California Voting Rights Act, a state law being used to attack the traditional “at
large” voting structure in local governments across California.

A. Form of Government

State law vests authority to manage a general law city in a city council of at least five members,

a city clerk, a city treasurer, a police chief, a fire chief, and any subordinate officers or employees
provided by law. However, all general law cities may elect to be governed by the city manager (or
council-manager) form of government that is established by an ordinance adopted by the council
or voters. Such an ordinance must define the powers and duties of the city manager, which may
include the power to hire and fire city employees except the city attorney. When the offices of city
clerk and city treasurer are appointive, appointments to such offices are made by the city council
unless the city council vests such power in the city manager by ordinance. The ordinance may also
fix the city manager's compensation or the minimum amount he or she is to receive,

As stated in Chapter 2, a charter city is not limited by the general laws and, therefore, can provide
for any form of government, including the council-manager and strong mayor and other forms.
This means that a charter city may adopt, for example, a city manager form of government that
looks and operates quite differently from a general law city because the charter city is not limited
by the provisions of the Government Code described in the above paragraph.

1. Council-Manager Form of Government

Born out of the United States progressive reform movement at the turn of the 20th century, the
council-manager form of government was designed to combat corruption and unethical activity in
local government by promoting effective management within a transparent, responsive,
and accountable structure. Since its establishment, the council-manager form has
become the most popular structure of local government in the United States.

In the council-manager form of government, the elected city council is the policy making,
governing body of the city. The council hires the professional manager to carry out the
policies it establishes.
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The council provides.legislative direction while the manager is responsible for day-to-day
administrative operations of the city based on the council’s policy input. The mayor and council
collectively set policy and approve the budget. The manager serves at the pleasure of the council,
as the council’s chief management advisor and is responsible for preparing the budget, directing
day-to-day operations, and hiring and firing personnel. The city attorney reports directly to the
council as the council’s chief legal advisor.

In a council-manager form of government, the mayor is recognized as the political head of the
municipality, but is a member of the legislative body who does not have special authority such as
the power to veto legislative actions. In some cities, the mayor is directly elected by the voters. In
other cities, the mayor is appointed by the city council often on a rotational basis.

2. Strong Mayor Form of Government

The strong mayor-council form of government is the form that most closely parallels the federal
government (and California government) with an elected legislature and a directly elected
executive. It is called strong mayor because the mayor has more authority than the mayor in a city
manager form of government.

The mayor is designated as the head of the executive branch of the city government and the
extent of his or her authority can range from purely ceremonial functions to full scale responsibility
for day-to-day operations. The duties and powers can include: hiring and firing department

heads, preparation and administration of the budget, and veto power (which may be overridden)
over council actions. The office of mayor in such a circumstance is typically a full-time job, and

the mayor is therefore more involved in the day-
to-day management of the city. The council has the
following responsibilities: adoption of the budget,
passage of legislation, auditing the performance of the
government, and adoption of general policy positions.

Strong Mayor-Council Organizational Structure

VOTERS

COUNCIL

In some cities, however, the mayor may assume a
larger policy-making and political leadership role, and
responsibility for day-to-day operations is delegated DEPARTMENT HEADS
to a manager or chief administrator appointed by and

responsible to the mayor.

In California, five charter cities have adopted the strong mayor—éouncil structure: San Francisco
(population 837,442), Fresno (population 509,924), Los Angeles (population 3.9 million), Oakland
(population 406,253), and San Diego (population 1,355,896). -

25

LEAGUE OF CALIFORNIA CITIES: CHARTER CITY TOOL KIT 35




CIHER 4: CHARTER CITY ORGANIZATION AND ELECTIONS

B. Organization Considerations

1. Council Size

General law cities must have at least five council members.? If the council is elected by or from
districts (see section C below), the number of districts must be five, seven or nine, unless there is
an elected mayor, in which case the number is four, six or eight.’

Charter city councils are not limited by the state law size requirements and council size can be set

by charter or ordinance.

2. Elected Mayor

The mayor of a general law city is generally selected by a vote of the members of the city council.”
However, upon a vote of its citizens, a general law city may establish a system for direct election of
the mayor by voters and whether an elected mayor serves for two or four years."

Charter cities have authority to determine the procedures for selecting a mayor and such charter
provisions override any conflict in state law."

Case Studies: Two examples of the strong mayor form of
government are found in the cities of San Diego and Fresno. The San
Diego City Charter makes the mayor the chief executive officer of
the city." He or she has the authority to execute and enforce all laws,
ordinances, and policies of the city, including the right to promulgate
and issue administrative regulations that give controlling direction
to the administrative service of the city.2 He or she has the sole

authority to appoint the city manager (subject to council confirmation),

exercises direct control over the city manager, and may dismiss the
city manager, chief of police or chief of the fire department.® The
mavyor has the sole authority to appoint most city representatives to
boards, commissions, committees and governmental agencies.” In
Fresno, the mayor has the sole authority to appoint and remove the
chief administrative officer and exercises control over him or her.
[n both cities, the mayor may veto any legislation passed by the city
council® In both cities, the mayor prepares the annual city budget
to submit to the council, and in Fresno, he or she and may veto a
particular budgetary line item.”

26

3. Term Limits

For general law cities, state law gives the voters the option to
impose (or repeal) term limits on council members, an elected
mayor, or both.” Prior case law held that charter cities can
establish term limits either by charter or ordinance.™ The statute
enacted in 1995 specifically refers to charter cities.’ As of
publication, there were no cases determining that this statute is
applicable to charter cities.

4. Compensation

The California Constitution gives charter cities plenary authority to
establish the salaries of its officials, including council members and
employees. California Constitution, article XI, section 5, subdivision
(b) provides:

... (4) plenary authority is hereby granted, subject only to
the restrictions of this article, to provide ... the manner
in which, the method by which, the times at which, and
the terms for which the several municipal officers and
employees whose compensation is paid by the city shall
be elected or appointed, and for their removal, and for
their compensation, and for the number of deputies,
clerks and other employees that each shall have, and for
the compensation, method of appointment, qualifications,
tenure of office and removal of such deputies, clerks and
other employees.
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For general law cities, council member compensation is prescribed by state law unless otherwise
approved by vote of the electors.' The maximum monthly compensation level depends upon the
city’s population. These monthly rates range from $300 (for cities with populations up to 35,000)
to $1,000 (for cities with populations over 250,000)." Further, these amounts may be increased
by ordinance; however, the amount of the increase may not exceed an amount equal to 5 percent
for each calendar year from the operative date of the last salary adjustment in effect when the
ordinance was enacted." Furthermore, increases may only take effect upon the seating of newly

elected council members."?

The compensation limit that applies to general law cities includes any compensation a council
member receives for serving on any city board or commission and for the most part such
compensation is limited to a stipend of up to $150 per month for each commission or board.?
Compensation does not include payments by a city for retirement, health and welfare, and federal
social security benefits. For general law cities, salary of appointed officers and employees is set by
the city council.?"

Scandals regarding excessive salaries for elected and some other officials in the City of Bell, a
charter city, led to the passage of several general laws regarding compensation. Among the new
rules that purport to apply to charter cities, as well as general law cities, is a section of the Brown
Act requiring that any decisions regarding compensation be made at a regular meeting in open
session.?2 Additional sections prohibit both an automatic renewal of a contract that provides

an automatic increase in level of compensation that exceeds a cost of living adjustment and a
maximum cash settlement that exceeds levels set in the Government Code.? As of publication, no
cases have analyzed whether these statutes apply to charter cities.?

Other legislation adopted as a result of the Bell scandal requires any new proposal to adopt a
charter include in the ballot description an enumeration of new city powers as a result of the
adoption of the charter, including whether the city council will have the power under the new
charter to raise its own compensation without voter approval.? Lastly, the Brown Act was further
modified to require that, prior to holding a serial or simultaneous meeting, the clerk or a member
of the legislative body must verbally announce the amount of compensation that members of the
legislative body will receive for attending the serial or simultaneous meeting.2¢ The Brown Act

applies to charter cities.
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5. Council Qualifications
For general law cities, council member qualifications are:

® Be a United States citizen;
B Be at least 18 years old;

® Be aregistered voter,
m Be a resident of the city at least 15 days prior to the election and throughout his or her
term; and
® [f elected by or from a district, be a resident of the geographical area comprising the
district from which he or she is elected.?
Charter cities can establish their own qualifications for holding city office provided they do
not violate the federal Constitution.® However, the most common eligibility requirements are
residency within the city (or district as appropriate) at the time of the election.?

C. Elections

In general law cities, municipal elections are conducted in accordance with the California Elections
Code.3 The Constitution grants charter cities plenary authority over how the city council and other
officers are elected.’

1. At-Large vs. By-District vs. From-District

There are three primary ways in which council members are elected. The first is at-large

where candidates live anywhere within the jurisdiction of the city, and all voters vote for all
councilmembers. The second is by-district where candidates live in a particular district and are
elected only by voters in that district. The third is from-district where candidates live in the district,
but are elected by voters citywide.

2. Other Election Processes
a. Instant Runoff or Ranked Choice

Four charter cities in California currently use some form of instant runoff or ranked-choice
voting: San Francisco, Oakland, San Leandro and Berkeley. In instant runoff voting, voters rank
the candidates in order of preference. The ballots are initially counted as one vote for the
voter's first choice candidate. If a candidate secures a majority of votes cast, that candidate
wins. If no majority is achieved, the candidate with the fewest votes is eliminated, and a new
round of counting takes place, with each ballot counted as one vote for the highest ranked
candidate that has not been eliminated. The process continues until the winning candidate
receives a majority of the votes against the remaining candidates.

b. Cumulative Voting
Voters may vote for separate candidates or cast all of their votes for a single candidate.
Cumulative voting can help minority candidates because their supporters can single-shot all
their votes behind one candidate, while majority voters may be more likely to spread out their
votes among several candidates. Cumulative voting is a form of at-large voting.
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c. Seat-Based Voting
Under a seat-based system, council positions remain at-large, however, candidates are
allowed to designate which particular seat they are running for, depending on which seats
are open. Seats are often denominated by number. Voters are allowed to vote for a candidate
for each available seat. Such a method arguably allows candidates a greater chance of being
elected because they are running only against other candidates for that same seat; however,
there is no assurance of how many candidates may choose to run for particular seats.

d. Limited Voting
Regardless of how many seats are open, voters only cast one vote.

3. Timing and Method of Municipal Elections

In general law cities, the timing and method of local elections are conducted in accordance with
the Elections Code.32 While the Legislature recently passed two laws significantly limiting the
timing of elections relating to certain charter changes, charter cities may still establish their own
election dates (other than elections relating to certain charter changes) and may still adopt their
own election rules and procedures.?® Another recently-passed bill that goes into effect on January
1, 2018 (AB 415) requires cities to hold general elections on a statewide election date if an election
held on a non-statewide election date in the past four elections had less than a 25 percent voter
turnout. On its face, the bill does not directly state that it applies to charter cities.

Furthermore, charter cities may conduct all mail-in ballot elections, rather than the traditional
polling place method of voting, The City of Burbank has its own election code and has conducted
all mail-in ballot elections since 2001.3¢ The Santa Barbara City Charter allows the city council to
conduct all mail-in ballot elections.®® Both cities use all mail-in ballot elections, in part, as a way to
contain municipal election costs.

4, Campaign Reform

In Johnson v. Bradley, the Supreme Court considered the City of Los Angeles’ amendments to the
city charter that adopted a comprehensive campaign, election and ethics reform plan (Measure H),
which included direction to the city council to adopt a system of using public funds to fund
campaigns under certain specified circumstances. A lawsuit was brought challenging Measure H
arguing it was in conflict with state law imposing various campaign contribution restrictions.* The
California Supreme Court upheld Measure H. First the court found that the city’s public financing
system was a municipal affair and then determined that although state law reflected a statewide
concern regarding the integrity of the electoral process, its ban on public financing was not
reasonably related to this concern.’”

5. california Voting Rights Act Challenges
a. Violations
The California Voting Rights Act (CVRA) was enacted to implement the equal protection and
voting guarantees of the California Constitution. The Act sets forth the circumstances where
an at-large electoral system may not be imposed to dilute or abridge a protected class’s
opportunity to elect candidates.® Protected class means a class of voters who are members
of a race, color or language minority group, as defined in the federal Voting Rights Act.*
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When at-large or from-district voting dilutes the vote of a protected class in California, the
CVRA provides a private right of action.“° To prove a CVRA violation, the plaintiffs must
show that the voting was racially polarized.4' However, they do not need to show either
that members of a protected class live in a geographically compact area or demonstrate a
discriminatory intent on the part of voters or officials.*2

b. CVRA Applicability to Charter Cities
The CVRA, purports to apply to cities without making any explicit distinction between general
law or charter cities.*3 The City of Palmdale, a charter city, was sued for violating the CVRA in
its at-large elections. Although the city raised as a defense its charter status, both the Superior
Court and the Court of Appeal held that the CVRA applied to charter cities. The Superior Court
found that Palmdale’s at-large system violated minority voting rights. The Court found that
Palmdale’s system was designed to protect current incumbents and that the city had a history
of racially polarized voting. As a remedy the court issued an injunction prohibiting the city
from certifying the results from its at-large election of council members, ordered by-district
elections, and required new elections for all existing council members who were deemed
unlawfully elected.*

The Court of Appeal began its analysis of whether the CVRA applies to a charter city by
acknowledging that how city council members are elected is the “essence of a municipal
affair.”#5 Then it noted that since Palmdale’s system of at-large elections diluted minority
voting rights, it was in conflict with the CVRA that prohibited such dilution. The Court analyzed
whether there was a basis for the Legislature to act in what otherwise was a local affair

— city council elections — and concluded that implementing the equal protection and voting
rights provision of the California Constitution was a matter of statewide concern.%

c. Standing
Any voter who is a member of a protected class and who resides in a political subdivision
where a violation of the CVRA is alleged may file a lawsuit.*’

d. Remedy
Upon finding a violation of the CVRA, a court must implement appropriate remedies, including
the imposition of district-based elections tailored to remedy the violation.*® The fact that
members of a protected class are not geographically compact or concentrated, while not
supporting a violation of the CVRA, may be a factor in determining an appropriate remedy.*?
The scope of the court’s ability to fashion a remedy will likely be the subject of future litigation
and legislative efforts.

e. Attorney’s Fees
A successful CVRA plaintiff is entitled to reasonable attorney’s fees and litigation expenses,
including expert witness fees and expenses. A prevailing city, by contrast, is not entitled to
recover any costs unless the court finds the action to have been frivolous, unreasonable or

without foundation.s°
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Chapterb

COMMON CONCERNS ABOUT CHARTER CITIES

Considering adopting a charter can become a charged and controversial proposal.
Proponents tout the potential for more local autonomy from the state and
considerable budgetary savings. Opponents are concerned about the expense to
adopt a charter, the risk of councilmembers running amok in paying themselves
excessive salaries, employee unions taking control of the budget, higher taxes, and
even bankruptcy. Additionally, some may argue that becoming a charter city does

. not really change a city’s status because of the growth of the statewide concern
doctrine. This chapter discusses some of the most common concerns raised about
becoming a charter city or being a charter city, to help frame the issues and the law.

A. Growth of Statewide Concerns

One often hears that there has been a loss of local control or home rule for California cities and
that the state has taken more and more control over local government autonomy. There is an
argument that this is true for both general law and charter cities.! For example, the loss of fiscal
control by all cities in the state is well documented. It occurred through a series of actions and
events that started with Proposition 13, later followed by Proposition 218, and most recently by
Proposition 26 and the state’s dissolution of redevelopment agencies.?

Some argue that charter cities are more protected from a loss of local control.? Others argue that,
at least for purposes of protecting local revenue or creating revenue, there is no real benefit to
being a charter city.* ’

There are still a number of advantages to being a charter city, but there is no question that the
Legislature will continue to enact legislation that purports to apply to charter cities and that the
judicial response to these enactments will be difficult to predict.

1. What Does Growth of Statewide Concerns Mean?

As described in Chapter 2, the measure of a charter city’s autonomy from the state, and thus

the real benefit to being a charter city is captured by the phrase municipal affairs.’ A charter

city’s authority over municipal affairs, free from conflicting state statutes and regulations, is the
difference between a charter city and a general law city. However, a matter of statewide concern
developed as the conceptual limitation on the scope of municipal affairs and thus the supremacy
of charter city measures over conflicting state legislative enactments. The courts have not made
an attempt to define municipal affairs but rather have endeavored to adopt a judicial procedure to
follow in analyzing whether a challenged ordinance adopted as a municipal affair must defer to a
matter of statewide concern.
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Therefore, when growth in statewide concerns is discussed, it means more cases in which the
courts have struck down a charter city's local enactment because the matter was of statewide
concern. Examples are included in the chart below:

1948 Regulation of Trades Court ruled that licensing of a trade or profession was a matter
of statewide concern. Court overturned a San Francisco
ordinance requiring every contractor to obtain a business
certificate or license and also included additional regulation as
to the quality and character of installations. Court found local
ordinance conflicted with State Contractor’s Laws (Bus. & Prof.
Code, § 7000 et seq.) and was not a municipal affair.®

1957 Eminent Domain court held that power of eminent domain was not a municipal
affair but a matter of statewide concern and charter cities only
had the power if given by the Legislature.”

1959 Regulation of Telephone Court ruled that regulation of telephone system was a matter
Systems of statewide concern.?

1961 Telephone Franchises Court held that regulation of telephone communication was
a matter of statewide concern, and a city cannot require a
telephone company to obtain a franchise from the city.’?

1963 Labor Court held that the organizational rights of firefighters are a
statewide concern.

1976 Labor Court held that charter cities are subject to the Meyers-Milias-
i Brown Act.™ Court found that even though the general rule

is that the fixing of compensation for city employees is a

municipal legislative function, local legislation may not conflict

with statutes such as the Meyers-Milias-Brown Act, which

are intended to regulate the entire field of labor relations of

affected public employees throughout the state.

1982 Labor Court found that Public Safety Officer's Procedural Bill of Rights
applies to charter cities."

1991 Taxing of Financial Court ruled that charter city’s tax on savings and loan
Institutions institutions was not a municipal affair.’?
1995 Public Contracting Court found that, although a public works contract was a

municipal affair, a provision in a bid specification did enter into
an area of statewide concern related to minority and women's
outreach programs.

1998 Utility Liens Court ruled that an ordinance allowing the city to create

and record a super-priority lien on property for unpaid utility
charges was not a municipal affair.”3
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2. A New Try with an Old Tactic

There has always been a tug-of-war between the state and charter cities over local control. The
Legislature often attempts to stake out its authority in an area by stating a matter is of statewide
concern, and as such, controlling on charter cities.™ The California Supreme Court has stated that
the Legislature does not have the power to transform a municipal affair into a statewide concern,
by its own declaration. However, historically the courts give great weight to the Legislature’s
stated intent." The Legislature usually prefers that a particular policy to be followed uniformly
throughout the state. Usually this is accomplished by enacting a law that the Legislature asserts
applies to charter cities because it is a matter of statewide concern. A lesser-used technique is for
the Legislature to tie the receipt of state funds to charter city’s compliance with a state law that
otherwise intrudes into an area that has been determined to be a municipal affair.

In 1978, the Legislature bailed-out cities and counties with state surplus funds to make up for

the significant decrease in property taxes caused by Proposition 13. However the distribution of
state surplus funds was prohibited to any local public agency granting to its employees a cost-of-
living wage or salary increase for the 1978-79 fiscal year that exceeded the cost-of-living increase
provided for state employees. Long Beach and Santa Clara challenged the statute as interfering
with their autonomy as charter cities. The court recognized that a charter city’s right to determine
how much to pay its employees was a core municipal affair over which a charter city has plenary
authority. The court rejected the state’s argument that compensation of city employees was a
matter of statewide concern because of the fiscal emergency occasioned by Proposition 13."7

A more recent example of this tactic can be found in the area of prevailing wage law. Charter cities
are not required to pay prevailing wages on public works projects that are not funded by state or
federal funds and that serve the municipality rather than a regional project.’ What this means in
practical effect is that the charter city and its city council and voters have the ability to determine
if and when to pay prevailing wage on local public works contracts. Charter cities have taken a
variety of approaches on this issue and based the decision on what they believe best meets the
needs of their community. Some charter cities have express provisions in their charter opting out
of prevailing wage rate law and others have a local ordinance, resolution, or other policy expressly
opting out of prevailing wage rate law. However, it is not necessary for a charter city to have a
charter provision or local ordinance to not be subject to prevailing wage rate law; it is an inherent
part of home rule granted by the state constitution.' Consequently, a charter city can elect to not
be subject to prevailing wage rate law by not requiring it in its public works contracts, so long as
the project does not use state or federal funds2® and only serves local versus regional interests.?"

In 2012, the California State Supreme Court held that payment of prevailing wages by a charter city
is a municipal affair, regardless of the language in the statute.??

In 2013, the Legislature enacted Senate Bill 7 (SB 7) adding section 1782 to Labor Code to:

® Prohibit a charter city from receiving or using state funding or financial assistance for a
construction project if the city has a charter provision or an ordinance that authorizes a
contractor to not comply with state prevailing wage rate law.

® Prohibit a charter city from receiving or using state funding or financial assistance for a
construction project if the city has awarded within the prior two calendar years a public
works contract without requiring the contractor to comply with the State prevailing wage
rate law.
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m Allow a charter city to receive or use state funding or financial assistance for a
construction project if the charter city has adopted an ordinance that includes
requirements that in all respects are equal to or greater than state prevailing wage
rate law.

The legality and constitutionality of SB 7 was challenged in court by a group of cities (El Centro,
Carlsbad, El Cajon, Fresno, and Vista). The Court of Appeal concluded that SB 7 was constitutional,
finding that SB 7 "does not conflict with these charter city laws as it does not mandate or require
that charter cities do anything, such as paying prevailing wages for its public works projects.
Rather, [SB 7] provides the Cities with a choice, to meet the requirements set forth in [SB 7] to
obtain state funding or financial assistance on its public works projects, or forgo eligibility for
those funds.”*

3. Uncertainty and Ambiguity

Charter cities and general law cities considering becoming charter cities live with the reality of
the Legislature continuing to apply new laws to charter cities based upon legislative declarations
and findings that the matter is of statewide concern. Some of these laws do not get challenged
in court. A charter city must then make a decision about whether to follow the state law or
adopt a local ordinance in conflict with the state law based upon its city attorney’s legal opinion
that a court would ultimately determine that the area was a municipal affair that did not require
deference to the legislative enactment.

For example, state law has extensive regulatory schemes limiting cities’ ability to adopt regulations
for the retrieval of shopping carts.? It requires a city that retrieves a shopping cart to hold it for
the owner for 30 days. The city cannot collect its costs or fine the owner as long as the owner
retrieves the cart. The state statute expressly provides that “The Legislature hereby finds that the
retrieval by local government agencies of shopping carts ... is in need of statewide regulation and
constitutes a matter of statewide concern."%

It seems arguable that the Legislature could demonstrate the retrieval of a shopping cart “under
the historical circumstances” indicates “the state has a more substantial interest in the subject
than a charter city.” # The legislative analysis for the bill identified the rationale for making it
applicable to charter cities: )

Cart owners are concerned that a multiplicity of local cart retrieval regulations, along
with expensive fees, are bad for business and fail to acknowledge their diligent retrieval
efforts. Grocers want state law to limit local officials’ cart retrieval regulations.?

There are no published cases where a court has determined that shopping cart retrieval is a
matter of statewide concern on the basis that local regulations may be bad for business. Therefore,
a charter city must weigh the legal risks, benefits, and consequences of adopting an ordinance in
conflict with this state law and act accordingly.

34

46 LEAGUE OF CALIFORNIA CITIES: CHARTER CITY TOOL KIT



4. It Is About More than the Growth of Statewide Concerns

As hopefully has been made clear by now, being a charter city does not mean complete autonomy
from the Legislature nor does it mean that areas that are now considered municipal affairs will be
considered municipal affairs forever. Being a charter city is not only about how much autonomy
the city has from state control. Being a charter city also means providing the city's voters with a
vehicle and forum for proposing their vision for how the city should provide services and regulate
conduct. It is an opportunity for the voters to clearly identify what is most important to the
community, the types of issues that make the community different from its neighbors, and how
they would like to see the city governed.

B. Compensation of Elected Officials

The California Constitution gives plenary authority for charter cities to establish the salaries of

its officials and employees. By contrast, the salaries of general law cities’ officials and employees
are controlled by the provisions of the Government Code. For a more in-depth discussion, see the
Compensation section of Chapter 3.

1. Concerns about Excessive Compensation

The scandal in the City of Bell raised the issue of compensation of city officials in charter cities.?
The small City of Bell, where part-time council members paid themselves salaries of $100,000 per
year and their city manager was paid at least $800,000 per year, has made many ask if part of the
issue was the city being a charter city.3* Some have used what happened in the City of Bell to help
defeat proposals for charter adoptions.

In 2012, the voters of the City of Auburn rejected a ballot measure to make the city a charter
city. The second most often cited reason for opposing the charter amendment in the voter guide
was that council members could pay themselves thousands of dollars in extra compensation.3'
Opponents of the measure argued the charter would open the door to corruption and even
possibly bankruptcy.®?

The Legislature responded to concerns about council members in charter cities paying themselves
excessive compensation by adopting a state law that requires a proposal to amend or adopt a
charter to include whether the city council will, pursuant to the adopted charter, have the power to
raise its own compensation and the compensation of other city officials without voter approval.3

Of course, salaries only tell part of the story and often not the largest part of the city’s outlay.
Benefit packages can create the larger liability for a city. The Los Angeles Times in 2011 looked

at reported salary and benefit information for the councils of charter cities and general law cities
and found that, if the salary and benefits were combined, almost 50 percent of charter cities were
paying over the salary cap set by state law. In contrast, less than a third of the general law cities
were paying, combined in salary and benefits, over what the state law caps for salaries.>* As noted
above, the state law does not include benefits in the compensation caps.%

The Los Angeles Times also found that generally most cities, including charter cities, paid under
the state cap set in the Government Code. But charter cities tended to pay their council members
higher salaries than general law cities and were more likely to exceed the state law cap.
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TIPS FOR CHARTER CITIES ABOUT
CITY COUNCIL COMPENSATION

When drafting a charter proposal, consideration might be
given to the following regarding city council compensation:

o Review the state law schedule for council compensation
to gauge whether city council compensation will be in
line with general law cities of the same size.

e Review the limitation in state law on the amount of
compensation the city council can receive for service
on other city boards, commissions, and authorities
and determine whether a limitation on this amount is
appropriate.

e Consider whether adjustments to city council salary
should require voter approval; should be made
automatically through an annual cost of living
adjustment; or may be adopted by city council
ordinance.®

e Consider whether council compensation should be
established by another method or point of comparison.
For example, section 407 of the San Jose City Charter
provides for council salary setting by the Council Salary
Setting Commission. Section 24 of the San Bernardino
City Charter provides that the mayor's salary shall be 50
percent of the salary of a Superior Court Judge in San
Bernardino County.

In response to the Bell scandal, the State Controller in 2010 required

all cities, including charter cities, to disclose all salary information in

their financial reports to the state and posted the results on the state’s
website,3 The program referred to as the Government Compensation in
California Program is intended to capture the salary, compensation, and
benefit information for every compensated employee in any city, county, or
independent special district who receives a W-2. The website is:
http://publicpay.ca.gov.

2. Inadequate Salaries

As charters may only be amended by a vote of the electors, some cities’
compensation for elected officers can be locked in at amounts that might
limit who can afford to serve. For example, the City of Needles provides

in their charter that council salaries are limited to $1 per month.® In less
affluent communities where city council compensation is nominal, the
expenses associated with service, as well as the potential loss of income
from the council member’s regular business and occupation, may skew the
composition of the council toward those citizens that can afford it.

C. Bankruptcy

Declaring bankruptcy for a city comes at a heavy cost. The initial transaction
costs, which can run into the millions, are only the start. Filing can bring

a stigma to the city.*0 A city’s credit rating will likely be suspended or
downgraded. Borrowing costs can increase for years to come. Businesses
will be dissuaded from locating in the community, resulting in fewer jobs
and a decline in the real estate market.*" In the last thirty years, only forty-
nine cities or counties in the nation declared bankruptcy.*2

Since 2008, three of those have been California cities: Vallejo (2008),
Stockton (2012) and San Bernardino (2012). All three cities are charter

cities.* Some have asked if this were more than a coincidence.* The answer suggests that while
being a charter city was not the sole or principal reason these cities went bankrupt, provisions in
each of the cities’ charters played a role in placing the city on a fiscally unsustainable path.

More specifically, the problematic charter provisions (1) acted to limit the authority of the city
councils to reduce police and fire salaries and benefits, and (2) placed restrictions on city council
authority that could not have been placed on a general law city.

San Bernardino has a charter provision that ties public safety employees’ salaries

to an average of similar employees’ salaries paid by 10 other, mostly, more affluent
cities. In 2014 the voters rejected a ballot proposal to amend the charter to remove

this provision.*s Additionally, San Bernardino had an unusual government structure that
diffused executive authority between the council, the mayor, and the city manager and
arguably made it difficult to change the status quo even when the status quo could lead
to financial ruin. When the city filed for bankruptcy, the budget for public safety salaries
alone was $10 million more than the city’s expected revenues. Police and fire employee
salaries made up 72 percent of the budget.*

36

48 LEAGUE OF CALIFORNIA CITIES: CHARTER CITY TOOL KIT




Stockton’s charter, until recently, allowed for binding arbitration for fire fighters’
compensation. This tied the city’s hands when the city and employees’ associations could
not come to an agreement on reductions. Public Safety employee salaries and benefits
made up 76 percent of the city’s budget.*” In November 2010, this charter provision was
repealed by the voters. 4

Vallejo's charter mandated binding arbitration for all of its unions.*® Employee salaries
made up 85 percent of the city’s budget, with the largest share going towards police and
fire employees. Between 2006 and 2008 (the year Vallejo declared bankruptcy), salaries
of public safety employees had scheduled increases of over 21 percent, while all other
employees had scheduled increases of approximately 10 percent.® On June 8, 2010
voters repealed this charter provision, 5

Only three of the 121 California charter cities have declared bankruptcy. Being a charter city does
not necessarily mean a city will be fiscally unsustainable and being a general law city does not
necessarily save a city from potential bankruptcy.s

Additionally, some argue that being a charter city can help a city maintain a stronger financial
footing.s Historically, some charter cities have saved money by not paying prevailing wages> and
by contracting out for municipal services.? On the other hand, some cities’ charters restrict such

authority.

Employment costs can get out of control in general law cities as well as charter cities. However,
if provisions of a charter affect the financial stability of a city, then voter approval is required to
amend or repeal them. Changing identical provisions in a general law city may simply require a
vote by the majority of the city council, or a renegotiation of an MOU under the Meyers-Milias-
Brown Act.

D. Labor Relations

A common concern about becoming a charter city centers on the effect on labor relations.
However, in many ways, charter cities are subject to the same or similar requirements as general
law cities in the area of labor relations. For example, the major public sector labor relations statute
applicable to local government, i.e., the Meyers-Milias-Brown Act (MMBA)*¢ applies to charter
cities.’” In addition, the Public Safety Officers Procedural Bill of Rights (POBR)% has been found to
apply to charter cities.® Similarly, the Firefighters Procedural Bill of Rights (FFBOR)60 also applies
to charter cities.®

1. Wages and Benefits

A concern about becoming a charter city is that the charter itself can circumvent the collective
bargaining process. This can include items like binding arbitration as well as limiting wages

and benefits based on a survey of comparable cities.é2 These items are usually the subject

of negotiations under the MMBA, but can be added to city charters by either a city council-
sponsored initiative or by a petitioned initiative. However, this same process can work both ways.
For example, the City and County of San Francisco successfully defended its charter provision
requiring increases or decreases in employee benefits to be approved by the voters. The court
found in favor of San Francisco by determining that nothing in the MMBA prohibited the San
Francisco Board of Supervisors from executing an agreement changing employee benefits and
making final approval subject to approval by the voters as required by the charter.¢3

37

LEAGUE OF CALIFORNIA CITIES: CHARTER CITY TOOL KIT

TIPS FOR AVOIDING
BANKRUPTCY FOR CHARTER
CITIES

Those drafting a charter may want
to consider whether the following
provisions/language should or
should not be included in your
charter:

e Salary formulas. If salary
formulas are included,
consider provisions that
allow the city council
flexibility to adjust during
times of financial crisis.

e Requiring a balanced budget.
e Requiring a two-year budget.

e Requiring a reserve
percentage of the
general fund budget as a
minimum unless there is
a super majority vote of
the city council.

e Reserving the authority to
contract out for general
services.
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City charters can also be used as vehicles to set salaries of some (like public safety) or all city
employees based upon those salaries provided to employees of similarly-sized cities (or any
other criteria). Such charter provisions take the salary-setting authority from the city council and
place it into a formula that may or may not consider the overall financial condition of the city

in the short or long term. Charter provisions might constrain the financial flexibility of the city
council.s¢ The City of Fresno was able to amend its charter to delete a provision requiring a survey
of specified cities as the basis of the city’s opening bargaining position. This was accomplished
during the window between when all collectively bargaining units had a memorandum of
understanding (MOU) and before the time the city and the bargaining units opened collective
bargaining for subsequent MOU's. This allowed the city to avoid violating the MMBA's meet and
confer requirements because the provision merely set the city's initial bargaining position and not
wages.$>

Another city provided an additional management benefit (3 percent of salary) to a group of
management employees electing not to be in an employee association, but denied this benefit
to those in the same job classifications electing to be in the employee association. The court
determined this management benefit discriminated against employees electing to exercise their
rights to collectively bargain with the city and being a charter city did not prevent this outcome.
The court directed the city to take one of two actions to remedy the situation — either extend
the additional management benefit to those employees who otherwise qualify but who are in
the employee association or discontinue the management benefit for those declining to join the
employee association.s

City charters can also be utilized to adopt agreements with employee associations that conflict
with provisions of the Labor Code. For example, the County of Los Angeles adopted a MOU with
its probation officers’ association that provided a different method to compensate employees for
meal periods and working through meal periods than provided under the Labor Code. The Court
denied the probation officer's legal challenge, indicating that the charter county’s status coupled
with an MOU provision covering the same issue was sufficient for the county to prevail.¢’

2. Pension Benefits

A number of charter cities have been exploring the ability to alter the pension benefits offered

to their employees, including both those vested in the system and new hires. Notably both San
Diego (Initiative Proposition B passed in June 2012 with 65 percent approval) and San Jose (Council
Submitted Measure B passed in June 2012 with 69 percent approval) have had initiatives designed
to change the pension benefit allocation between the employer and employee and to reduce the
benefits long-term.¢® Legal challenges have been made to both efforts, including by the Public
Employment Relations Board (PERB) for failure to collectively bargain the changes. San Diego won
its pre- and post-election court challenges by PERB,* but it faced additional charges of unfair labor
practices in connection with the measure by PERB. In proceedings against San Jose, PERB also
found the city failed to bargain in good faith under the MMBA before putting the measure on the
ballot. Those proceedings are still pending. In a separate lawsuit by employee unions challenging
Measure B, a superior court judge held that invalidated the parts of the measure that required
higher contributions from current employees but upheld other parts of the measure.” The city has
appealed the ruling.
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Similarly, in the City of Bakersfield, the police officer association was also given authority by the
California Attorney General to sue in the name of the People of the State of California to challenge
a charter amendment and implementing ordinances. The amendment and ordinances resulted in
a different pension benefit formula and contribution level for new police department hires, as well
as providing that the new formula and contribution level could only be changed by the voters. The
legal challenge alleges that this charter amendment violates the meet-and-confer obligations of
the MMBA.”

3. Binding Arbitration

The Legislature cannot require binding arbitration for charter or general law cities.”? This limitation
applies even when the legislation allows the general law city, charter city, county, or city and
county to bypass the arbitrator’s decision by a unanimous vote of the governing body.”

General law cities and charter cities have the authority to agree to binding arbitration as part of

a MOU with labor organizations. The voters in a charter city have the authority to adopt binding
arbitration as a part of a city charter. As reported earlier, some cities’ voters are repealing such
provisions under threat of bankruptcy (cities of Vallejo and Stockton.”®) and others are doing this as
a proactive measure to ensure city council control over labor relations.”™

E. Cost to Become a Charter City

In addition to weighing the policy costs and benefits of becoming a charter city, there are a
significant number of transactional costs associated with becoming a charter city that cities

are advised to factor in as well. Although the amount of those costs will vary depending on the
particular situation, general law cities considering becoming charter cities should expect to incur
the following transactional costs:;

1. Becoming a Charter City
The process to become a charter city is typically a multi-year process with significant resources
expended. There are costs associated with all of the following activities:

m [egal, administrative and staffing costs to draft the charter.

» Costs can vary depending upon the charter process used. For example, the use of a
formal charter commission with direct authority to place something on the ballot can be
higher based on the complexity and time such a process can take.

» If subjects impacting wages, hours or other terms and conditions of employment
are included in the proposed charter, there may be a cost to meet and confer with
employee associations under the MMBA.

» Costs may also be necessary under the California Environmental Quality Act.
® Public education outreach.
® Holding an election.

» The cost can vary greatly depending on whether the city holds a stand-alone election
or consolidates with another election, such as a statewide election, which may be
required in light of new legislation.” Consolidating with another election can save a
substantial amount of money.

» Election cost estimates by cities have ranged from $5,000 and higher.
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» Associated costs can include hiring election consultants, purchasing election supplies,
labor costs for election workers, and paying the county registrar or election official to
hold the election.

2. After Becoming a Charter City

There are also many costs that will be incurred above those a general law city would incur after
charter adoption. These include costs associated with the following:

m Training staff on new processes and procedures and what it means to be a charter city.

= |mplementing required procedural changes, including adopting ordinances and amending
the municipal code to take advantage of new charter authority. If the charter is drafted
with flexibility in mind, these changes can be made over a number of years to spread the
cost of the changes and staff retraining, so that it is manageable given other city priorities.

» If public contracting is addressed in the charter and new bid thresholds are established,
contract documents and bid packets will also need to be updated.

» Any financial or accountability procedures included in the charter will require
implementing procedures by the city finance department, including a review to ensure
that proper internal and external controls are in place.

» Any personnel, civil service, or labor relations changes will require changes to existing
processes, procedures, and rules and may require a meet and confer process with
recognized employee associations.

® Lawsduits arising from exercising charter powers.

» Gray areas in the law invite lawsuits. As charters can be different and may vary in
their provisions, there is no case law on how to interpret specific charter provisions.
However, a charter city is typically aware of these gray areas and can legislate based
upon an analysis of risks and benefits.
m All charter amendments and repeal, including those mandated by changes in the law,
require an election. Often, consolidation with regularly-scheduled elections will reduce the
cost.
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