
 

 

 

 

  

Town of Beaufort, NC 

701 Front St. - P.O. Box 390 - Beaufort, N.C. 28516  

252-728-2141 - 252-728-3982 fax - www.beaufortnc.org 

 

Town of Beaufort Planning Board Regular Meeting 

6:00 PM  Monday, May 20, 2024 - Train Depot, 614 Broad Street, Beaufort, NC 28516 

Monthly Meeting 

 
 

 

Call to Order 

Roll Call 

Agenda Approval 

Minutes Approval 

1. PB Draft Minutes 041524 

Public Comment 

New Business 

1. To recommend to the Board of Commissioners approval or denial of the proposed 

Towns at Live Oak site plan 

Commission / Board Comments 

Staff Comments 

Adjourn 
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Town of Beaufort, NC 

701 Front St. - P.O. Box 390 - Beaufort, N.C. 28516 

252-728-2141 - 252-728-3982 fax - www.beaufortnc.org 

 
Town of Beaufort Planning Board Regular Meeting 

6:00 PM Monday, April 15, 2024 - Train Depot, 614 Broad Street, Beaufort, NC 28516  

Minutes 

 
 

 

 

Call to Order 

Chair Neve called the April 15th, 2024 Planning Board meeting to order at 6:02 p.m. 
 

Roll Call 

Members Present: Chair Neve, Vice-Chair Diane Meelheim, Vic Fasolino, George Stanziale  

Jeff Vreugdenhil arrived after roll call. 

Members Absent: Becky Bowler, Clark Patton,  

A quorum was declared with five members present. 
 

Town Staff Present: Kyle Garner, Michelle Eitner, Rachel Johnson, Laurel Anderson  

 

Town Attorney Present: Arey Grady 
 

Agenda Approval 

Chair Neve asked if there were any changes to the revised Agenda and hearing none, asked for a motion. 

 

Member Stanziale made the motion to approve the agenda and Member Fasolino made the second. Chair Neve took a vote 

that was unanimously approved. 

 

Voting yea: Chair Neve, Vice-Chair Meelheim, Member Fasolino, Member Stanziale 

 

Minutes Approval 

1.  PB Draft Minutes for 031824 
 

Member Stanziale made the motion to approve the Minutes and Vice-Chair Meelheim made the second. Chair Neve took a 

vote that was unanimously approved. 
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Voting yea: Chair Neve, Vice-Chair Meelheim, Member Fasolino, Member Stanziale 

 

Public Comment 
 

Chair Neve opened public comments and asked Town Attorney Grady to explain the process for Special Use permits.  He noted 

the Planning Board was in an advisory position to the Board of Commissioners (BOC), and the hearing would be a quasi-judicial 

proceeding before the BOC so any comments and discussion from tonight’s meeting would not be part of the BOC meeting.   

 

Chair Neve then asked if anyone would like to speak.   

 

Tipper Davis, 309 Live Oak St, quoted from the noise ordinance and expressed his concerns with noise at The Watering Hole 

and the close proximity to residential homes. 

 

Stan Rule, 901 Broad St, spoke regarding the development along Cedar Street and requested noise, parking, lighting, and other 

issues be resolved so residents are not affected. 

 

Robert Harper, 1020 Broad St, stated he had heard the Watering Hole was not in compliance and requested that they come into 

compliance before any new requests be granted.  He also requested that the police not be involved in enforcing their noise 

ordinance. 

 

New Business 
 

1. To recommend tabling, approval or denial to the Board of Commissioners for the Case # 23-05 Preliminary Plat - 

Palmetto Plantation Phase 2 

 

Mr. Garner gave the Staff Report and he explained the applicant wishes to subdivide a 5.225 Acre Tract into nine lots. This 

site was rezoned from R-8 & B-1 to RS-5 in March 2015. In May of 2015, the preliminary plat was approved for a period of 

one year. In 2018 the preliminary plan expired again and was resubmitted and approved for another one-year approval. In July 

2019, a Final Plat for lots 12-20 was approved and recorded leaving the remaining nine lots and existing stormwater pond.    

Additionally, the Town’s Technical Review Committee has reviewed these plans for consistency with Town design 

specifications.  Furthermore, these are the last nine lots of the subdivision and with this approval the subdivision will be 

complete. 

 

There was discussion regarding sewer allotment, mitigating flooding issues, the number of lots, and sidewalks. 

 

Ron Cullipher, The Cullipher Group, discussed the cul-de-sac changes due to fire department regulations.  He also addressed 

alleviating water standing issues behind Lot 12. 

 

Members Stanziale and Fasolino asked about the sidewalk ending at Lot 7 and Mr. Cullipher explained that it was constrained 

in size due to making the cul-de-sac area larger. 

           

Member Fasolino noted that this was only a request for a subdivision and no variances were requested or anything else outside 

of the Ordinances.   

 

Member Vreugdenhil made the motion to submit to the Board of Commissioners and recommend adoption with the condition 

that the sidewalk goes 100% in front of all the lots including the pond and the water meters extend to beyond the perimeter of 

the sidewalk.   Member Stanziale made the second.  

 

Chair Neve took a vote that was unanimously approved. 

 

Voting yea: Chair Neve, Vice-Chair Meelheim, Member Fasolino, Member Stanziale, Member Vreugdenhil 
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2. Case #23-09 - SUP Periwinkle 406 Live Oak 

 

Member Fasolino requested to be recused from Case #23-09 and Case #23-10 as he owns property within 100 feet of one of 

the applications in question and he has an interest in the other one. 

 

Vice-Chair Meelheim made the motion to recuse Member Fasolino from Cases #23-09 and #23-10 and Member Stanziale 

made the second.  Chair Neve took a vote that was unanimously approved. 

 

Mrs. Eitner gave the Staff Report and explained the request was for a Special Use Permit to operate The Periwinkle, a bar 

with indoor/outdoor operation in the Cedar Street Mixed Use (CSMU) district at 406 Live Oak St.  She noted that the Staff 

Report referred to a pending text amendment for bars with outdoor operation in the CSMU which had already been adopted 

by the Board of Commissioners on April 8th, 2024.  The original primary use of the business was retail with accessory use as 

a bar and this has been updated to the primary use as a bar with indoor and outdoor operation with accessory retail use.   

 

The Future Land Use Map classification for this parcel is Village Commercial which identifies lower intensity neighborhood 

scale commercial, retail, services, or offices that prioritize pedestrian use over automobile-oriented uses.  The Land Use Plan 

identifies that the CSMU area should evolve into an arts district.  The use, design, and presentation of The Periwinkle is 

comparable to uses in emerging art districts.   

 

Both the Entry Plan and the Small Area Plan identify the intersection of Cedar and Live Oak Streets as a minor gateway in 

the community and impress upon the importance of pedestrian improvements in this intersection.  Mrs. Eitner also noted that 

NCDOT has identified the intersection of Cedar and Live Oak as a project to be funded in the future.   

 

Board questions for Staff included the NCDOT project, for which specifics have not been given yet, and the Board of 

Commissioners’ text amendment approval at their recent meeting. 

 

Chair Neve asked the applicant to give their presentation.  Becky Davis, owner of The Periwinkle, gave a presentation with 

an overview of the co-owners, events including community events, markets, non-profits served, and noise reduction strategies.  

She pointed out the hours of operation were Tuesday through Friday 4-8 p.m. and Saturday 2-8 p.m. and stressed that they 

were conscientious about customer parking.   

 

Member Stanziale noted that there were noise and parking issues and he also had concerns with visual quality improvements 

not being made in accordance with the Gateway Master Plan.  Chair Neve asked what the process would be if the SUP were 

approved with conditions and if the applicant wanted a change in the future, and Town Attorney Grady explained that the 

process would essentially start over with the Planning Board and move on for approval to the Board of Commissioners again. 

 

Member Vreugdenhil asked Mrs. Davis why she was asking for a permit at this point in time.  Mrs. Davis stated that she felt 

there had been growth in a small town and in order to implement safe, respectful symbiotic growth she felt that some 

regulations had to come that had not been addressed before, and we’re all just figuring this out together.   

 

Member Stanziale submitted a pre-printed motion which included 3” caliper trees, installing a 42” high “Beaufort style” fence, 

installing parking lot trees, providing a sidewalk along the Cedar St frontage, restricting live music to no later than 9:00 pm, 

and installing a power source for food trucks.  There was Board discussion regarding the motion and the unreasonable financial 

burden and restrictions of the aesthetic improvements.  Chair Neve also requested a note be added to the Board of 

Commissioners that none of the requested conditions place an undue financial burden on the applicant.  Vice-Chair Meelheim 

noted that Staff’s recommendations were more reasonable.  The following motion was agreed upon after lengthy discussion: 

 

Member Stanziale made the motion to submit to the Board of Commissioners and recommend adoption and also for Staff to 

include the following list of possible conditions for consideration.   

 

- Install, stake, and maintain trees in accordance with LDO requirements on Cedar and Live Oak frontages 

- Install fencing to replace post-and-rope on west and south property lines to match existing fencing 

- Install sidewalk along Cedar Street in accordance with Town of Beaufort design standards  

- Restrict outdoor amplified music hours to the hours of 12:00pm to 8:00pm 

- Install a power source for food trucks to eliminate additional noise from generators 
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Vice-Chair Meelheim made the second. Chair Neve took a vote that was unanimously approved. 

 

Voting yea: Chair Neve, Vice-Chair Meelheim, Member Stanziale, Member Vreugdenhil 

 

3. Case #23-11 SUP Watering Hole 816 Cedar St 

 

Mrs. Eitner gave the Staff Report and explained the request was for a Special Use Permit to operate The Watering Hole, a bar 

with indoor/outdoor operation in the Cedar Street Mixed Use (CSMU) district at southwest corner of Live Oak Street and 

Cedar Street.  She noted that the Staff Report referred to a pending text amendment for bars with outdoor operation in the 

CSMU which had already been adopted by the Board of Commissioners on April 8th, 2024.  The original primary use of the 

business was retail with accessory use as a bar and this has been updated to the primary use as a bar with indoor and outdoor 

operation with accessory retail use.   

 

The Future Land Use Map classification for this parcel is Village Commercial which identifies lower intensity neighborhood 

scale commercial, retail, services, or offices that prioritize pedestrian use over automobile-oriented uses.  The Land Use Plan 

identifies that the CSMU area should evolve into an arts district.  The use, design, and presentation of The Periwinkle is 

comparable to uses in emerging art districts.   

 

Both the Entry Plan and the Small Area Plan identify the intersection of Cedar and Live Oak Streets as a minor gateway in 

the community and impress upon the importance of pedestrian improvements in this intersection.  Mrs. Eitner also noted that 

NCDOT has identified the intersection of Cedar and Live Oak as a project to be funded in the future.   

 

Applicants and co-owners of The Watering Hole, Leslie Allred and Bobbi Piner, then spoke in support of their business and 

explained that they wanted to be in compliance and the building had been brought up to building and fire code.  They also 

answered Board questions regarding their neighbors, music, outside movies, hours of operation, and kid-friendly and other 

social activities. 

 

Member Stanziale submitted a pre-printed motion which included 3” caliper trees, installing a 42” high “Beaufort style” fence, 

installing parking lot trees, providing 4 – 3” trees within the existing picnic table area to help soften the existing hardscape 

and provide shade for patrons, restricting live music to no later than 9:00 pm, speakers in the rear of the building not being 

permitted, the rear door being kept closed when music is being played inside, and installing a power source for food trucks.  

There was Board discussion regarding the motion and the unreasonable financial burden and restrictions of the aesthetic 

improvements.  The following motion was agreed upon after lengthy discussion: 

 

Chair Neve made the motion to submit to the Board of Commissioners and recommend adoption and also for Staff to include 

the following list of possible conditions to be completed within six months for consideration:   

 

- Install landscaping in accordance with the LDO as appropriate and allowed by Duke Progress along Cedar and Live 

Oak frontages 

- Install 90 square feet of planter space with appropriate plants and trees 

- Restrict outdoor music to the hours of 11:00am to 8:00pm. Outside of these hours doors and windows to remain closed 

when there is amplified music inside.  

- Outdoor speakers in the rear of the building shall not be permitted 

- The rear door shall be kept closed when amplified sound is being played inside 

- The rear area shall not be used after 8:00pm 

- The garage doors shall be closed after 8:00pm 

- Install a power source for food trucks to eliminate additional noise from generators 

 

Member Stanziale made the second. Chair Neve took a vote that was unanimously approved. 

 

Voting yea: Chair Neve, Vice-Chair Meelheim, Member Stanziale, Member Vreugdenhil 

 

Member Stanziale made the motion to return Member Fasolino to the Board and Vice-Chair Meelheim made the second. Chair 

Neve took a vote that was unanimously approved. 

 

Voting yea: Chair Neve, Vice-Chair Meelheim, Member Stanziale, Member Vreugdenhil 5
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Commission / Board Comments 
 

Member Stanziale stated that one of his ongoing objectives would be beautification and he hoped Staff would support that. 

 

Vice-Chair Meelheim thanked everyone for attending the meeting and noted that the next step would be going forward to the 

Board of Commissioners. 

 

Member Fasolino thanked the Staff and stated that they took a very complex issue and gave a great comprehensive coverage. 

 

Chair Neve thanked the Staff and also thanked the public for attending. 

 

Staff Comments 

 

Mr. Garner thanked Ms. Rachel Johnson for filling in and providing audio-visual support for the meeting. 

 

He reminded the Board that they have training on May 16th at the Train Depot. 

 

Adjourn 

Member Stanziale made the motion to adjourn and Member Vreugdenhil made the second. Chair Neve took a vote that was 

unanimously approved. 

Voting yea: Chair Neve, Vice-Chair Meelheim, Member Stanziale, Member Vreugdenhil 

 

Chair Neve then declared the meeting adjourned at 8:35 p.m. 
 

 

 

 

 

 

 
 

Ryan Neve, Chair 
 

 

 

 

 

Laurel Anderson, Board Secretary
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Town of Beaufort, NC 

701 Front St. - P.O. Box 390 - Beaufort, N.C. 28516  

252-728-2141 - 252-728-3982 fax - www.beaufortnc.org 

 

Beaufort Planning Board Regular Meeting 

6:00 PM Monday, May 20, 2024 – 614 Broad Street – Train Depot 
 

 

AGENDA CATEGORY: New Business  

SUBJECT: To recommend to the Board of Commissioners 
approval or denial of the proposed Towns at Live Oak 
site plan 

BRIEF SUMMARY: 

The Cullipher Group, agent for 1809 LLC, has applied for site plan review to build a 135-unit 
townhome development.  
 
REQUESTED ACTION: 

Discussion on Proposed Site Plan 

Recommendation to Board of Commissioners for Site Plan  

 

EXPECTED LENGTH OF PRESENTATION: 

15 Minutes  

 

SUBMITTED BY: 

Michelle Eitner 

Town Planner 

 

BUDGET AMENDMENT REQUIRED: 

N/A 
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Case No: 24-10 Towns at Live Oak Site Plan Staff Report                                                                                                    Page 1 of 2 

 

STAFF REPORT 
 

To: Planning Board Members 

From: Michelle Eitner, Town Planner 

Date: May 20, 2024 

Case No. 24-10 Site Plan – The Towns at Live Oak 

  

THE REQUEST:  To recommend to the Board of Commissioners approval or denial of the proposed 

site plan, “The Towns at Live Oak,” a 135-unit townhome development. 

INFORMATION:   

Location: 

Property Owner: 

Zoning District:  

Existing Land Use: 

Adjoining Uses/Zoning:  

 

 

 

Size: 

Proposed Density: 

1809 Live Oak Street 

1809 LLC (Dale Britt) 

Townhouse Condominium Apartment (TCA) 

Undeveloped (recently timbered)  

North: Pirates Landing townhomes (TCA), Palmetto Place duplexes (TCA) 

West: Town’s well site (TCA), Undeveloped property (R-20) 

East: Food Lion Shopping Center and stormwater pond tract (B-1) 

South: Two undeveloped properties (B-1) 

14.033 acres / 61,129.63sf 

9.62 units/acre (135 units ÷ 14.033 acres) 

PUBLIC UTILITIES & WORKS: 

Water:     Town of Beaufort   

Sanitary Sewer:   Town of Beaufort  

 

The Town will complete the road, water, and sewer connections from Live Oak Street to the southern 

property edge. Public Services states that this work is anticipated for this summer/fall.  

 

OPTIONS:   

1. Recommend approval of the Site Plan     

2. Recommend denial of the Site Plan based on specific failures to meet requirements of the LDO.  

 

ATTACHMENTS:    

• Attachment A – Staff Report 

• Attachment B – Vicinity Map 

• Attachment C – Zoning Map 

• Attachment D – Site Plans 

• Attachment E – Draft Covenants 
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Case No: 24-10 Towns at Live Oak Site Plan Staff Report                                                                                                    Page 2 of 2 

STAFF COMMENTS: 
 

The Cullipher Group, agent for 1809 LLC, has applied for site plan review to build a 135-unit townhome 

development including: 

• 69 larger 3-bedroom “type 1” townhomes with 1,984sf 

• 66 smaller 3-bedroom “type 2” townhomes with 1,648sf                                                                                  

• 297 parking spaces 

o 270 unit spaces at 2 parking spaces per unit (one garage space and one driveway space) 

o 27 community spaces 

• Landscaping/buffering 

o Type A opaque buffer along the east and north property lines 

o Type B semi-opaque buffer along the property line border with the Town’s well site 

o Vehicle Accommodation Area landscaping throughout development 

o Stormwater pond perimeter landscaping 

• Two dumpster sites for residential use with 8’-tall opaque fencing 

• Mail kiosk (rather than individual mailboxes) 

• Three recreational facilities 

o Dog park 

o Playground 

o Walking path around stormwater pond 

• Two points of ingress/egress 

o Main entry at the Town’s road connection to Live Oak Street 

o Secondary entry at the connection to the Food Lion parking lot 

• Town to maintain access to well site property at northwestern corner 

 

The Technical Review Committee met on April 18, 2024 to review this project and provide comments. 

Revised plans to meet TRC members’ requests for additional information were submitted on May 6th. All 

TRC members (Police, Fire, Engineering, Public Works, Public Utilities) have agreed that the project meets 

their requirements and have no further comments. Planning staff agrees that the project meets the criteria 

required in the LDO.   
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The Towns at Live Oak Site Plan Vicinity Map
1809 Live Oak Street

LIV
E O

AK

PALMETTO PLACE

0 170 34085
Feet

.

Realo
Pharmacy

Town
well site

Food Lion

Palmetto Place
duplexes

Pirate's Landing
townhomes

Beaufort
Spring

11

1.



The Towns at Live Oak Site Plan Zoning Map
1809 Live Oak Street
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NORTH CAROLINA Prepared By: 

CARTERET COUNTY White & Allen, P.A. 

 304 N. 35th Street, Morehead City, NC 28557 
 

DECLARATION OF CONDITIONS, RESTRICTIONS AND COVENANTS 

OF THE TOWNS AT LIVE OAK SUBDIVISION 

 

THIS DECLARATION, made on the date hereinafter set forth by, 1809, LLC,  a North Carolina 

limited liability company hereinafter referred to as "Declarant," who do hereby  covenant and agree to 

and with all other persons, firms or corporations now owning or hereafter acquiring as owners any 

tract or parcel of land in the area designated. 

 

W I T N E S S E T H: 

 

WHEREAS, 1809, LLC is the owner of certain property in Beaufort Township, Carteret 

County, North Carolina; and, 

 

WHEREAS, Declarant desires to provide for the maintenance and upkeep of the common 

area located within The Towns At Live Oak Subdivision (the “Subdivision”) and to provide for 

enforcement of covenants and restrictions applicable to the Subdivision, and desires to subject all of 

the property within the Subdivision to the covenants, conditions, restrictions, easements, charges, and 

liens hereinafter set forth, each and all of which is and are for the benefit of said property and each 

owner thereof; and 

 

WHEREAS, Declarant has deemed it advisable to create an organization to own, maintain 

and administer the Common Area (as herein after defined), to administer and enforce covenants and 

restrictions applicable to the Subdivision, and to collect and disburse the assessments and charges 

hereinafter created, and Declarant has therefore incorporated under North Carolina law as a non- 

profit corporation, The Towns At Live Oak Homeowners Association, Inc. for the purpose of 

exercising the aforesaid functions; and, 
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WHEREAS, Caviness and Cates Building and Development Company has entered in an 

Agreement with 1809, LLC whereby Caviness and Cates Building and Development Company will 

be the builder of all townhome units located on the Property. 

 

NOW, THEREFORE, Declarant hereby declares that the Property shall be held, owned, sold 

and conveyed subject to the following easements, restrictions, covenants, and conditions, which are 

for the purpose of protecting the value and desirability of same, and which shall run with the real 

property and be binding on all parties having any right, title, or interest in the described properties or 

any part thereof, their heirs, successors and assigns, and shall inure to the benefit of each owner 

thereof. 

 

ARTICLE I 

DEFINITIONS 

 

Any defined term used in this Declaration shall have the meaning set forth below or, if not 

specifically defined in this Article I, the meaning of such term as set forth in the Act or in any other 

provision of this Declaration. 

 

Section 1:   “Act” shall mean Chapter 47F of the North Carolina General States, known as the 

North Carolina Planned Community Act. 

 

Section 2:     "Association" shall mean The Towns At Live Oak Homeowners Association, 

Inc. and its successors and assigns. 

 

Section 3:     "Owner" shall mean the record owner, whether one or more persons or entities, of 

fee simple title to any Lot which is a part of the Property, including contract sellers, but excluding 

those having such interest merely as security for the performance of an obligation. 

 

Section 4: "Property" shall mean that certain real property herein described in Article II, 

Section 1, and such additions thereto as may hereafter be brought within the jurisdiction of the 
Association. 

 

Section 5: "Common Area" shall mean all real property (including any improvements thereto) 

and personal property owned or maintained by the Association for the common use and enjoyment 

of Owners. Common Area shall also include, for purposes of maintenance, operation, repair and 

improvements, all utilities, drainage easements and storm water detention facilities located on or 

connected with the Property and any additions thereto as provided in this Declaration. 

 

Section 6:        "Lot" shall mean any plot of land shown upon any recorded subdivision plat 

of the Property with the exception of the Common Area and any public street rights-of-way shown 

on said plat. In the event that any Lot is increased or decreased in size by recombination or 

resubdivision through recordation of a new subdivision plat, any newly-platted Lot shall thereafter 

constitute a Lot hereunder. 

 

Section 7: "Member" shall mean every person or entity who holds membership in the 

Association as the Owner of a Lot. 

31

1.



3 | P a g e - T h e  T o w n s  A t  L i v e  O a k   

Section 8:        “Unit” shall mean any building or portion thereof within the Property which is 

designated and intended for use and occupancy as a residence by a single family, whether by the 

Owner of such Unit or by tenants or lessees of such Owner. 

 

Section 9:    “Declarant” shall mean and refer collectively to 1809, LLC and their successor 
and/or assigns. 

 

ARTICLE II 

PROPERTY SUBJECT TO DECLARATION 

 

Section 1:    Existing Property. The real property which is and shall be held, transferred, sole, 

conveyed, used and occupied subject to this Declaration as of the date of recording hereof, which is 

within the jurisdiction of the Association, is described as follows: 

 

Lying and being in Beaufort Township, Carteret County, North Carolina and     being more 

 particularly described as follows: 

 

 

 All of that property, including lots and common area as shown on that plat entitle “The Towns 

 at Live Oak”  prepared by The Cullipher Group, P.A.  dated 3/25/24 and recorded in Book 

 _____, page _____,(file#___________)  Carteret County Registry. 

 

 Section 2: Annexation of Additional Property. At any time prior to June 1, 2054, additional 

land may be annexed by 1809, LLC without the consent of the Members and therefore shall become 

subject to this Declaration by the recording by 1809, LLC of a plat showing such property to be 

annexed and of a supplementary declaration extending the operation and effect of this Declaration to 

the property to be annexed. Furthermore, at any time either Declarant owns any Lot within the 

Property, additional land may be annexed by 1809, LLC without the consent of the Members and 

therefore become subject to this Declaration by the recording by 1809, LLC of a plat showing such 

property to be annexed of a supplementary declaration extending the operation and effect of this 

Declaration to the property to be annexed. Any property annexed must be contiguous to property 

already subject to this Declaration. Any property annexed pursuant to this subsection may be annexed 

and subjected to this Declaration as one parcel or as several parcels at different times. The addition of 

such property pursuant to this Section may increase the cumulative number of Lots within the Property 

and, therefore, may alter the relative maximum voting strength of the various types of Members. 

 

A supplementary declaration may contain such complementary additions to and modifications 

of the covenants and restrictions contained in this Declaration, including, without limitation, different 

voting rights and different annual and special assessments for the Lots so annexed, as Declarant, in 

its sole discretion, may deem necessary or appropriate to reflect the different character or use of the 

property added. Except as provided in Section 3 of Article IX hereof, in no event, however, shall any 

supplementary declaration revoke, modify or add to the covenants and restrictions established by this 

Declaration so as to materially and adversely affect any portion of the Property already subject to this 

Declaration, except for the dilution of voting strength that occurs as a result of the inclusion of 

additional Members of the Association. A supplementary declaration annexing additional property 

need only be executed by the Declarant, and if applicable, by the owner of the property being annexed, 

and shall not require the joinder or consent of the Association or any of its Members. Nothing 
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contained in this Article shall be construed to obligate or require Declarant to make any additions to 

the Property. 

 

Section 3: Merger. Additional property may also be made subject to this Declaration by 

merger or consolidation of the Association with another non-profit corporation formed for the same 

or similar purposes. The surviving or consolidated association shall administer the covenants and 

restrictions established by this Declaration within the Property and the covenants and restrictions 

established upon property owned by the other association as one scheme. No such merger or 

consolidation shall cause any revocation, change or addition to this Declaration. 

 

Section 4: Withdrawal of Property. Declarant reserves the right to amend this Declaration 

so long as it has a right to annex Additional Property pursuant to this Article for the purpose of 

removing any portion of the Property then owned by Declarant or the Association from the coverage 

of this Declaration, to the extent originally included in error or as a result of changes whatsoever in 

the plans for the Subdivision, provided such withdrawal is not unequivocally contrary to the overall, 

uniform scheme of development for the Subdivision. 

 

Section 5: Good Faith Lender’s Clause. Any violation of these covenants, conditions or 

restrictions shall not affect any lien or deed of trust of record held in good faith, upon any Lot or 

commercial Unit, which liens may be enforced in due course, subject to the terms of this Declaration. 
 

ARTICLE III 

PROPERTY RIGHTS 

 

Section 1:   Owner's Easement of Enjoyment. Except as otherwise provided herein any by the 

rules and regulations adopted by the Board of Directors of the Association, each Owner shall have a 

right and easement of enjoyment in and to the Common Area which shall be appurtenant to and shall 

pass with the title to every Lot, subject to the following provisions: 

 

(a) The right of the Association to suspend the voting rights of an Owner, subject 

to a hearing or opportunity to present evidence in accordance with NCGS Section 47F-3-107.1 for 

any period during which any assessment against his or her Lot remains unpaid, or for a period exceed 

sixty (60) days for any infraction of the published rules and regulations of the Association. 

 

(b) The right of the Association to dedicate or transfer all or any part of the 

Common Area to any public or quasi-public agency, authority, or utility for such purposes and subject 

to such conditions as may be agreed to by the Members. After Class B Lots cease to exist, no such 

dedication or transfer shall be effective unless the Members entitled to at least 80% of the vote of the 

entire membership of the Association agree to such dedication, sale, or transfer and signify their 

agreement by a signed document recorded in the applicable public registry for Carteret County, North 

Carolina. Nothing herein shall be deemed to prohibit the Board of Directors of the Association, 

without the consent of the Members, from granting easements over and across the Common Area to 

any public or quasi-public agency, authority or utility for the installation and maintenance of sewage, 

utility (including cable television or internet) or drainage facilities when, in the opinion of the Board 

of Directors of the Association, such easements are necessary for the convenient use and enjoyment 

of properties within the Subdivision. Notwithstanding anything herein to the contrary, the Common 

Area shall be preserved for the perpetual benefit of the owners of Lots within the Subdivision and 
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shall not be conveyed except to a governmental entity or another non-profit corporation organized 

for similar purposes. 

 

(c) the right of the Association to borrow money, and, after Class B Lots cease to 

exist, with the assent of Members’ entitled to at least 80% of the votes of the entire membership of 

the Association, mortgage, pledge, deed of trust or hypothecate any or all of its real or personal 

property as security for money borrowed or debts incurred, provided that the rights of any such lender 

shall be subordinate to the property rights of the Members and the Association. 

 

(d) the right of the Association to exchange all or part of the Common Area for 

other property and consideration of like value and utility, provided, however, that after Class B Lots 

cease to exist, any such dedication shall require the consent of the Members as set forth in Section 

(b) above, and further provided that, if the Board of Directors of the Association determines, in its 

sole discretion, that such exchange is necessary to cure an encroachment or setback violation on any 

Lot, the Board may effect such exchange without the consent of or approval by the Members. 

 

(e) the right of the Association to expand or add to the Common Area and to 

improve, maintain and operate the Common Area. 

(f) the right of the Association to adopt, promulgate and enforce rules and 
regulations concerning the use of the Common Area. 

 

Section 2:     Conveyance of Common Area. No later than the time during which there are no 

Class B Lots, the Declarant shall convey and transfer to the Association, and the Association shall 

accept, fee simple title to the Common Area, subject to any easements, reservations, and restrictions 

of record. Notwithstanding the foregoing, if the Declarant owns one or more Lots at the time of said 

conveyance, the Declarant reserves an easement over and across any Common Area for the purpose 

of construction and maintaining any improvements on the Common Area as the Declarant deems 

necessary or advisable. 

 

Section 3. Regulation and Maintenance of Common Area. It is the intent of the Developer 

that the Common Area be preserved to the perpetual benefit of the Owners within the Subdivision. 

The board of directors of the Association may adopt and promulgate rules and regulations governing 

the use of the Common Area by the Owners and their family, guests, and invitees. No Owner or 

family, guest or invitee thereof shall use the Common Area in violation of any such rules or 

regulations or in any manner that in any way interferes with the rights of the other Owners. The 

Association shall be responsible for the management and control of the Common Area and shall keep 

the Common Area in good condition, order and repair, at its expense. The Association and its 

employees, agents, contractors and subcontractors shall have a nonexclusive right and easement at all 

times to enter upon any portion of a Lot to the extent necessary to gain access and maintain 

improvements and facilities within a Common Area and no such entry shall be deemed a trespass. 

 

Section 4. Insurance. The Association shall obtain and at all times maintain adequate liability 

insurance covering the Association itself and the Common Area and other property owned by the 

Association, including but not limited to officers’ and directors’ liability insurance. 

 

Section 5.      Declarant’s Reserved Rights. Until such time as no Declarant owns any Lots in 

the Subdivision, the Declarant shall have the right to alter the boundaries of the Common Area, 
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whether or not it has been previously deeded to the Association, subject to NCGS §47F-3-112; 

provided that such alteration does not substantially, materially and adversely affect the function and 

use of the Common Area. The Association and each Owner hereby irrevocably appoints both parties 

comprising the Declarant as his, her or its attorney-in-fact to execute and/or deliver any documents, 

plats, deeds or other written matters necessary or convenient to accomplish the addition of the 

Common Area or Property or both, to create easements as deemed necessary by Declarant, and to 

adjure the boundary or boundaries of the Common Area. 

 

During all such times as there are multiple parties comprising the Declarant, all rights of the 

Declarant hereunder shall be exercised only jointly by the Declarant, or as otherwise determined by 

the parties comprising the Declarant, with the exception of voting rights a Declarant may have by 

virtue of lot ownership, which may be exercised by each party comprising the Declarant individually. 

 

 

ARTICLE IV  

MEMBERSHIP AND VOTING RIGHTS 

 

 

Section 1: Membership. Every Owner of a Lot which is subject to assessment shall be a 

Member of the Association. Membership shall be appurtenant to and may not be separated from 

ownership of any Lot which is subject to assessment. 

 

Section 2: Classes of Membership. The Association shall have two classes of voting 

membership. The voting rights of the membership shall be appurtenant to the ownership of the Lots 

and may not be separated from ownership of any Lot. 

 

(a) Class A Lots. Class A Lots shall consist of all Lots except Class B Lots. 

Ownership of a Class A Lot shall entitle the Owner of such Lot to one (1) vote. When more than one 

person holds an interest in any Lot (other than a leasehold or security interest), all such persons shall 

be Members. The vote for such Lot shall be exercised as they determine, but in no event shall more 

than one vote be cast with respect to any Lot. Fractional voting shall not be allowed. 

 

(b) Class B Lots. Class B Lots shall be all Lots owned by either Declarant which 

have not been converted to Class A Lots as set forth below. Each Declarant shall be entitled to twenty 

(20) votes for each Class B Lot it owns. Class B membership shall cease and Class B Lots shall be 

converted to Class A Lots upon the earlier to occur of the following: (i) no Declarant owns any Lots 

within the Property; or (ii) upon written waiver of the Class B membership by the Declarant, which 

waiver shall apply only to such Lots as may be owned by said Declarant. When the Class B Lots 

cease to exist and are converted to Class A Lots, Declarant shall have the same voting rights as other 

Owners of Class A Lots. 

 

(c) Declarant’s Voting Rights. Until the Class B Lots cease to exist, as provided 

above, Declarant shall be vested with the sole voting rights of the Association on all matters 

(including but not limited to election and removal of directors and officers of the Association), except 

such matters to which the Declaration, the Articles of Incorporation of the Association or the Bylaws 

of the Association specifically require a vote of the Class A Members. 
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ARTICLE V 

COVENANT FOR MAINTENANCE ASSESSMENTS 

 

Section 1:     Creation of the Lien and Personal Obligation of Assessments. The Declarant, for 

each Lot owned within the Property, hereby covenants, and each Owner of any Lot, by acceptance of a 

deed therefore, whether or not it shall be so expressed in such deed, is deemed to covenant and agree 

to pay to the Association annual assessments and special assessments, such assessments to be 

established and collected as hereinafter provided. All assessments which are unpaid when due, 

together with interest and late charges set forth in Section 9 of this Article V and all costs of collection, 

including reasonable attorneys’ fees, shall be a charge against and a continuing lien upon the Lot 

against which such assessment is made subject to NCGS § 47F-3-116, as amended. Each such 

assessment or charge, together with interest and costs of collection, including reasonable attorney’s 

fees, subject to notice provided in NCGS § 47F-3-116(e), shall also be the personal or corporate 

obligation of the person, firm or corporation owning such Lot at the time when such assessment fell 

due, but such personal obligation shall not be imposed on such Owner’s successors in title unless 

expressly assumed by them. Although unpaid assessments and charges are not the personal obligation 

of such Owner’s successors in title unless expressly assumed by them, the unpaid assessments and 

charges shall continue to be a lien upon the Lot against which the assessment or charge was made. 

 

It is the intent of the Declarant that any monetary fines imposed against an Owner pursuant to 

the Bylaws of the Association or in this Declaration and, subject to NCGS §47F-3-107.1, shall 

constitute a lien against the Lot of such Owner to the same extent as if such fine were an assessment 

against such Lot. 

 

Section 2: Purpose of Assessments. The assessments levied by the Association shall be used 

exclusively to promote the recreation, health, safety, and welfare of the residents of the Subdivision 

and, in particular, for the acquisition, improvement and maintenance of properties, services and 

facilities devoted to this purpose and related to the use and enjoyment of the Common Area, including 

but not limited to, maintenance, reconstruction and repair of water and sewer lines and detention 

ponds located within the Common Area, restoration of party walls in the event of destruction or 

damage, landscaping maintenance, the cost of repairs, electricity, utilities, replacements and 

additions, the cost of labor, and equipment, the payment of taxes assessed against the Common Area, 

the procurement and maintenance of insurance in accordance with the By-Laws, garbage and trash 

collection services, street lighting, the employment of attorneys to represent the Association when 

necessary, and such other needs as may arise. 

 

Section 3:     Basis and Maximum of Annual Assessments.   (a) No assessments shall be made 

on any Lot until the first day of the first year following the date the platted Lot shall have been 

conveyed by deed to an Owner other than Declarant. Until January 1 of the second year following 

the conveyance of the first Lot to an Owner, the maximum annual assessment shall be One Thousand 

Two Hundred Dollars ($1,200.00) per Lot. 

 

For so long as Class B Lots exist, the Board of Directors, in its sole discretion, shall have the 

authority to adopt an annual budget without a vote of the membership. Once Class B Lots cease to 

exist, the annual assessment may be increased by the Board of Directors effective January 1 of each 
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year without a vote of the Members, but subject to the limitation that the percentage of any such 

increase shall not exceed 15% of the annual assessment for the previous year unless such increase is 

approved as set forth in Section 3(b) of this Article V. 

 

(b) Annual Assessments and Ratifications by Budgets. After Class B Lots cease to 

exist, the Board of Directors shall adopt a proposed budget (including the proposed annual assessment 

for each Class of Lots) at least annually. Within 30 days after adoption of the proposed budget, the 

Board of Directors shall send a copy of the proposed budget and shall give written notice to the 

Members of a meeting of the Members to consider ratification of the budget, such meeting to be held 

not sooner than 10 days nor more than 60 days after the mailing of such notice. Such meeting may, 

but need not be, combined with the annual meeting of Members. Except as required by Section 7 

below, there shall be no requirement that a quorum be present in order to vote on ratification of the 

budget (although a quorum must be present to vote on other matters). The budget shall be deemed 

ratified unless, at that meeting, Members having a majority of the votes of the entire membership cast 

votes to reject the budget. Notwithstanding the foregoing, if the budget provides for annual 

assessments not larger than 10% of the assessment in effect for the immediately preceding year, such 

budget shall be deemed ratified unless Members having at least 80% of the votes of the entire 

membership vote to reject the budget. If the proposed budget is rejected, the budget last ratified by 

the Members shall be continued until such time as the Members ratify a subsequent budget proposed 

by the Board. Any annual assessment ratified by the Members shall continue thereafter from year to 

year as the annual assessment until changed by the Board of Directors and ratified by the Members 

as set forth herein. 

 

Section 4:    Special Assessments. In addition to the annual assessments authorized above, the 

Association may levy, in any assessment year, a special assessment for the purpose of defraying, in 

whole or in part, the current or future cost of any construction, reconstruction, repair or replacement of 

a capital improvement upon the Common Area, including fixtures and personal property related 

thereto, including but not limited to water and sewer lines and the detention ponds, for the repayment 

of any indebtedness and interest thereon, or for any other purpose provided that any such assessment 

shall have the same consent of the Members as provided in Section 3(b) of this Article. 

 

Section 5:      Assessment Rate and Collection Period. Except as provided in Section 6 of this 

Article V, the annual and special assessments shall be fixed at a uniform rate for all Lots within each 

subclass of Lots and may be collected on a yearly, semi-annually, quarterly or monthly basis, as 

determined by the Board of Directors. 

 

Section 6: Declarant’s Assessments. Notwithstanding any other provision of this Declaration 

or the Bylaws of the Association, the Declarant shall not be obligated for, nor subject to, any annual 

or special assessment for any Lot or other property that it owns within the Property. Notwithstanding 

the foregoing any Lot owned by Declarant which contains a dwelling occupied as a residence shall be 

assessed at the rate applicable to Class A Lots. 

 

Section 7. Notice and Quorum for Any Action Authorized Under Sections 3(a) and 4. After 

Class B Lots cease to exist, written notice of any meeting called for the purpose of taking any action 

authorized under Section 3(a) or 4 shall be sent to all Members not less than ten (10) days nor more 

than sixty (60) days prior to the meeting. At such meeting, the presence of Members, in person or by 

proxy, entitled to cast sixty (60%) percent of the votes of the entire membership shall constitute a 
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quorum. If the required quorum is not present, another meeting may be called subject to the same 

notice requirements, and if called for a date not later than sixty (60) days after the date of the first 

meeting, the required quorum at the subsequent meeting shall be one-half (1/2) of the required 

quorum at the preceding meeting. 

 

Section 8: Date of Commencement of Annual Assessment; Amount of Initial and Subsequent 

Annual Assessments; Certificate of Payment. Unless a different commencement date is set by the 

Board of Directors, the annual assessments provided for herein shall commence as to each Lot in any 

phase on the first day of the month following the conveyance of a Lot within that phase to an Owner 

other than the Declarant or a builder. Unless a lower amount is set by the Board of Directors and ratified 

by the Members, the first annual assessment shall be the “Maximum Annual Assessment” set forth in 

Section 3 of this Article and shall be prorated according to the number of days remaining in the 

calendar year. 

The Association shall, upon demand, and for a reasonable charge, furnish a certificate 

signed by an officer of the Association setting forth whether the assessments on a specified Lot have 

been paid. A properly executed certificate of the Association as to the status of assessments on a Lot 

is binding upon the Association as of the date of its issuance. 

 

Section 9. Remedies for Nonpayment of Assessment. Any assessment not paid within ten 

(10) days after the due date shall bear a late charge as the Board of Directors may from time to time 

establish, and, if not paid within thirty (30) days after the due date, shall also bear interest from the 

due date at the lesser of the annual rate of eighteen percent (18%) or the maximum amount permitted 

by law. The Association may bring an action at law against the Owner personally obligated to pay 

the same, and/or foreclose the lien against the Lot for which such assessment is due subject to NCGS 

§47F-3-116, as amended. Interest, late payment charges, reasonable attorneys’ fees and the costs of 

such action or foreclosure shall be added to the amount of such assessment. No Owner may waive 

or otherwise escape or deny liability for the assessments provided for herein by non-use of the 

Common Area or abandonment of his Lot. 

 

Section 10: Subordination of the Lien to Mortgages. The lien of the assessments provided for 

herein shall be subordinate to the lien of any first mortgage encumbering a Lot. Sale or transfer of 

any Lot shall not affect the assessment lien except as otherwise provided by law. No sale or transfer 

shall relieve such Lot from liability for any assessments thereafter becoming due or from the lien 

thereof, but the liens provided herein shall continue to be subordinate to the lien of any first mortgage. 

 

Section 11. Exempt Property. All property dedicated to and accepted by a public authority and 

all property owned by a charitable or non-profit organization exempt from taxation by the laws of the 

State of North Carolina shall be exempt from assessments created herein. Notwithstanding the 

foregoing, no land or improvements devoted to dwelling use shall be exempt from said assessments. 

 
ARTICLE VI 

MAINTENANCE OF LOTS AND UNITS 

 

Section 1. Association’s Responsibility. In addition to maintenance of the Common Area and 

the improvements and facilities located thereon, the Association shall be responsible for maintaining 

the grass, plants, shrubs, trees, landscaping, walks and parking areas (“Yard Improvements”) installed 

by Developer or the Association, and any Yard Improvements installed by an Owner with the prior 
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written consent of the Association (but only to the extent that such consent specifically provides that 

the Association will maintain such added landscaping). The Association shall also be responsible for 

certain exterior maintenance of the Units, including the painting, repair, replacement and care of 

exterior building surfaces (including exterior doors installed as part of the initial construction of the 

Unit), roofs, gutters and down spouts, sidewalks, stoops and parking area. The Association shall not 

be responsible for maintenance or repair of glass surfaces or for any improvements not part of the 

original construction unless the architectural approval granted by the Association for subsequent 

improvements specifically provides that the Association will maintain such improvements. 

Furthermore, (i) the Association shall not be responsible for repair or replacement of any Yard 

Improvements or the exterior of any Unit when such repair or replacement is necessitated by work 

done by or at the request of any Owner or any utility company or governmental entity; and (ii) the 

Association shall not be responsible for repairing any damage caused by the negligent or willful act or 

omission of the Owner of such Unit or such Owner’s tenants, subtenants, or family members or the 

guests or invitees of any of them. In order to enable the Association to perform the maintenance and 

repairs which are its responsibility, there is hereby reserved to the Association the right to 

unobstructed access over and upon each Lot at all reasonable times to perform maintenance. 

 

In the event that the need for maintenance, repair or replacement is caused through the willful 

or negligent act of the Owner, his family, guests or invitees, or is caused by fire, lightening, 

windstorm, hail, explosion, riot, attending a strike, civil commotion, aircrafts, vehicles, and smoke, 

as the foregoing are defined and explained in the North Carolina Standard Fire and Extended 

Coverage insurance policies and the Association chooses to undertake such maintenance, repair or 

replacement, the cost of such performance, replacement or repairs shall be added to and become a 

part of the assessment to which such Lot is subject. 

 

Section 2. Maintenance of Detention Ponds. The Association shall be responsible for 

maintaining and repairing the detention ponds located on the Common Area in accordance with the 

standards required by the Town of Beaufort and the State of North Carolina. 

 

Section 3. Maintenance of Water and Sewer Lines. The water and sewer lines and all 

appurtenances thereto located within the Common Areas shall be properly maintained and operated 

by the Association in accordance with all applicable state and local laws. The Association shall 

allocate in its yearly budget and set aside in a separate account funds which may be used to repair, 

maintain, or reconstruct said water and sewer lines and appurtenances thereto should same become 

necessary. In the event of a voluntary dissolution by the Association, the Association shall first 

transfer said water and sewer lines and all appurtenances thereto to some other person, corporation 

or entity acceptable to and approved by the State of North Carolina and the Town of Beaufort. 

 

Section 4. Owner’s Responsibility; Remedy for Owner’s Failure to Maintain. Any 

maintenance on a Lot that is not the responsibility of the Association, whether by the terms of this 

Declaration or by written acceptance of same, shall be the responsibility of the Owner of such Lot. 

Each Owner shall keep his Lot and Unit in an orderly condition and shall keep the improvements 

thereon in a suitable state of repair, except for those improvements that the Association is responsible 

for maintaining as provided in this Declaration. If an Owner does not make any repair or perform any 

maintenance required of such Owner, the Association shall have the right (but not the obligation), 

through its agents and employees, by the affirmative vote of a majority of the board of directors of 

the Association, to enter upon such Lot and to repair, maintain and restore the Lot or exterior of the 
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Unit erected thereon, and the cost of such exterior maintenance, plus a surcharge of 15% for 

administration, shall be assessed in accordance with Section 3 of this Article. Prior to such entry, the 

Association shall give written notice to the Owner stating: (i) the specific item(s) needing 

maintenance; (ii) the corrective action to be taken; (iii) a time, not less than 15 calendar days from 

the date of notice, in which the Owner is to perform the necessary maintenance; and (iv) a statement 

that, if the Owner fails to perform the maintenance within such time period, the Association will 

exercise its right to perform the maintenance and that the Owner will be assessed with the costs 

thereof as provided in this Article VI. 

Section 5.      Assessment of Cost. In the event that the Association performs maintenance on 

any Lot as provided in Section 4 of this Article VI, the cost of any such maintenance, replacement or 

repairs (including the administration fee) shall be assessed against the Lot upon which such 

maintenance is done and shall be added to and become a part of the assessments to which such Lot is 

subject, enforceable under the terms thereof. 

 
ARTICLE VII 

COMMITTEES 

 

The Board of Directors of the Association shall appoint an Architectural Review 

Committee, which shall have authority to review and approve any Improvements, as hereinafter 

defined, to a Lot after occupancy of a dwelling as a residence on said Lot pursuant to a certificate of 

occupancy or other similar certificate issued by the appropriate governmental authority. The 

Architectural Review Committee shall be composed of three or more persons appointed by the Board 

of Directors of the Association. No Improvements to the Lot, including without limitation the 

replacement of any previously existing Improvements shall be commenced or maintained upon the 

Property nor shall any exterior addition to or change or alteration thereof be made nor shall a building 

permit for such Improvements be applied for or obtained until plans and specifications showing 

information required by the Architectural Review Committee have been submitted to and approved 

in writing by the same. The Association shall have the right to charge a reasonable fee for receiving 

and processing each application. 

 

The Declarant and, after the Declarant no longer owns any Lot within the Property, 

the Association, shall have the right to promulgate and from time to time amend written architectural 

standards and construction specifications (“Architectural Guidelines”) which may establish, define 

and expressly limit the standards and specifications which will be approved, including but not limited 

to, architectural style, exterior color or finish, roofing material, siding material, driveway material, 

landscape design and construction technique. Neither the Declarant, the Association, the Board of 

Directors or the Architectural Review Committee, nor any member or employee of any of them, shall 

have liability to any person or entity by reason of any acts taken or omitted by them, or any of them, 

in good faith pursuant to this Article. 

 

The Board of Directors may, by the vote or written consent of a majority of the 

members thereof, allow reasonable variances as to the covenants, conditions or restrictions contained 

in the Declaration, on such terms and conditions as it shall require; provided that all such variances 

shall be in keeping with the general plan of the improvements and development of the Property. 

Variances contained in plans that are inadvertently approved by the Architectural Review Committee 

as part of the proposed improvements shall not be considered as having been approved unless 

specifically approved by the Board in accordance with this paragraph. 
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ARTICLE VIII 
PARTY WALLS 

 

Section 1: Rules of Law.   All common party walls as between individual Units shall confirm 

to the requirements of the North Carolina State Building Code. The general rules of law regarding 

party walls, lateral support, and liability for property damage due to negligence or willfulacts or 

omissions shall apply to each wall which is built as a part of the original construction of the Units 

within the Property and which is placed on the dividing line between Lots, and to all 

reconstruction or extension of such walks, to the extent not inconsistent with the provisions of this 

Article. 

 

Section 2: Sharing of Repair and Maintenance. The cost of reasonable repair and maintenance 

of a party wall shall be shared by the Owners who make use of the wall in proportion to such use. 

 

Section 3:    Destruction by Fire or Other Casualty. If a party wall is destroyed or damaged by 

fire or other casualty, any Owner who or which uses the wall may restore it, and if the other Owners 

thereafter make use of the wall, they shall contribute to the cost of restoration thereof in proportion 

to such use, without prejudice, however, to the right of any such Owner to call for a larger contribution 

from the others under any rule of law regarding liability for willful acts or omissions. 

 

Section 4:    Easement and Right of Entry for Repair, Maintenance and Reconstruction. Every 

Owner shall have an easement and right of entry upon the Lot of any other Owner and the Common 

Area to the extent reasonably necessary to perform repair, maintenance or reconstruction of a party 

wall and those improvements belonging to his Lot which encroach on an adjoining Lot or Common 

Area. Such repair, maintenance, or reconstruction shall be done expeditiously, and upon completion 

of the Work, the Owner shall restore the adjoining Lot(s) and Common Area to as nearly the same 

condition as that which existed prior to commencement of the work as is reasonably practicable. 

Except in an emergency situation, an Owner entering upon another Owner’s Lot as provided herein 

shall give reasonable oral or written notice to the Owner of the Lot on which such entry is to be made. 

 

Section 5:   Weatherproofing:   Notwithstanding any other provision of this Article, an Owner 

who, by his negligence or other willful act or omission, causes the party wall to be exposed to the 

elements, shall bear the entire cost of furnishing the necessary protection against such elements and of 

repairing any damages resulting from such Owner’s failure to timely and adequately provide such 

protection. 

 

Section 6: Right to Contribution Runs With Land. The right of any Owner to contribution from 

any other Owner under this Article shall be appurtenant to the land and shall pass to such Owner’s 

successors in title. 

 

Section 7:     Certification by Adjoining Property Owner That No Contribution is Due. If any 

Owner desires to sell his Lot, such Owner, in order to assure a prospective purchaser that no Owner 

of an adjoining Lot has a right of contribution as provided in this Article, may request that the adjoining 

property Owner make a certification that no right of contribution exists, whereupon it shall be the duty 

of each adjoining property Owner to make such certification immediately upon request, and without 

charge; provided, however, that where the adjoining property Owner claims a right of contribution, 
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the certification shall contain a recital of the amount claimed. If an adjoining Owner fails to give a 

certification within ten (10) days of actual receipt of such request, such failure shall be conclusively 

deemed a certification that no such contribution is due. 

 

ARTICLE IX 

USE RESTRICTIONS 

 

Section 1: Use. No Lot shall be used except for townhome residential purposes. No Lot shall 

be subdivided by any Owner except with Declarant's prior written permission. No structure shall be 

erected, placed or permitted to remain on any Lot other than one attached single family townhome 

dwelling not to exceed two and one-half (2 ½) stories in height. No garage shall be converted to or 

used as a bedroom, storage room or other living space. The number of bedrooms in a Unit shall not 

be increased without the approval of the Association. Notwithstanding the foregoing, the Declarant 

reserves the right for itself and its assigns to use any Lot or Unit as a sales office and/or model which 

may be shown to prospective purchasers of Lots. 

 

Section 2: No commercial use. Except as otherwise specifically provided herein, no business, 

trade, industry, profession, or commercial enterprise may be carried on, maintained or permitted upon 

any Lot. The restrictions contained herein shall not apply to the development or marketing of Lots in 

the Subdivision or construction of same. An Owner or occupant of a Unit may conduct business 

activities within such Unit so long as: (a) the existence or operation of the business activity is not 

apparent or detectable by sight, sound or smell from the outside of the Lot; (b) the business activity 

confirms to all applicable zoning requirements, without the need for a variance or special or 

conditional use permit; (c) the business activity does not involve door-to-door solicitation of the 

residents of the Subdivision; (d) the business activity does not, in the reasonable judgment of the 

board of directors of the Association, general a level of vehicular or pedestrian traffic or a number of 

vehicles parked in the Subdivision which is noticeably greater that than which is typical of Lots in 

which no business activity is being conducted; (e) the business activity is consistent with the 

residential character of the Subdivision, does not create a hazardous or dangerous condition or 

threaten the security or safety of other occupants of the Subdivision, and is not a nuisance or an 

unreasonable annoyance or offensive use, all as may be determined in the sole discretion of the Board 

of Directors of the Association. 

 

The terms “business,” “trade,” “industry,” “occupation” and “profession” as used in this 

Section shall be construed to have their ordinary, generally-accepted meanings and shall include 

without limitation, any occupation, work or activity which involves the provision of goods or services 

to persons other than the provider’s immediate family and for which the provider receives a fee, 

compensation or other form of consideration, regardless of whether such activity is engaged in full 

or part-time, such activity is intended to or does generate a profit, or whether a license is required. 

The leasing of a Lot in accordance with this Declaration shall not be considered a business or trade 

within the meaning of this Section. 

 

Section 3: Plan approval. The Declarant shall have the sole and absolute right to determine 

the style and appearance of the dwellings, including, but not limited to, flags, subject to NCGS §47F-

3-121, flag poles, flag staffs, fences, walls, buildings, outbuildings, garages, storage sheds, lawn 

decorations, structure of any type or color thereof, grading, landscaping, patio covers and trellises, 

plans of off-street parking of vehicles, utility layout and any other improvements (the 
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“Improvements”) to be built or constructed on any Lot. 

No site preparation or initial construction, erection or installation of any improvement, 

including, but not limited to, dwelling units, outbuildings, driveways, fences, walls, signs, or other 

structures shall be undertaken upon any Lot or parcel of land on the Property without the prior written 

approval of the building plans, exterior paint or color schemes and exterior materials by the Declarant 

or its successors or designees (including the Architectural Review Committee once Declarant assigns 

such rights and obligations to the Association). A dumpster is to be placed on each Lot at the 

commencement of any construction for debris. A detailed landscaping plan must be approved by the 

Declarant or its successors or designees. All landscaping plans shall reflect and include a minimum 

of one (1) tree to be planted in the front yard area and shrubbery covering the entire front elevation 

of the structure. Landscaping shall be completed by the time of occupancy, unless an extension is 

given by the Declarant. All driveways must be constructed of concrete materials. It is the intent of 

the Declarant that all exteriors of the structures shall be harmonious with all of the other structures in 

the Subdivision. No any structure of any type shall be started on any Lot until a plot plan showing 

the location of such structure has been approved in writing by the Declarant or its successors or 

designees. If no approval or rejection has been given for such planned use or for such plans which 

have been hand-delivered to the Declarant, its successors or designees within sixty (60) days after 

written application, the plan shall be deemed to have been approved. 

 

Section 4: Driveways and Parking. Paved driveways are required for each Unit. Residents 

of each Unit are limited to two (2) vehicles per Unit. Designated off street parking areas will be made 

available for guests and invitees, but all Unit residents are prohibited from using said areas for long-

term parking.  There shall be no parking allowed within any street right of way. 

 

Section 5: Minimum Square Footage. Any residence constructed on a Lot must have a 

minimum square footage, more specifically described as heated living area, exclusive of open 

porches, garage and basements, of not less than One Thousand (1,000) square feet. 

 

Section 6: Structure Type. All homes place on any Lots shall be attached single-family 

townhomes. No mobile home, pre-fab, modular home, package home or other pre-built home shall 

be placed on any Lot. Any residence built on any Lot shall be "stick built" except that pre-fabricated 

roof trusses and pre-fabricated fireplaces and chimneys may be utilized. 

 

Section 7:      Setbacks. No buildings shall be located on any Lot nearer to any lot line than as 
shown on the recorded plat. No buildings other than the Unit may be placed on any Lot. 

 

Section 8:     Nuisance. No noxious or offensive trade or activity shall be carried on upon any 

Lot nor shall anything be done thereon which may be or become an annoyance or nuisance to the 

neighborhood. 

 

Section 9: Temporary structures. No trailer, basement, tent, shack, garage, barn or other 

outbuilding erected in the tract shall at any time be used as a residence temporarily or permanently 

nor shall any structure of a temporary character be used as a residence. 

 

Section 10: Livestock and Pets. No barns, stables, and outbuildings for the purpose of 

maintaining horses or other livestock type animals shall be permitted on any Lot. No animals, 

livestock, poultry, or reptiles of any kind shall be raised, bred or kept on any portion of the Property, 
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except that no more than two domesticated dogs and cats and small non-offensive household pets 

may be kept by the Owner, provided that they are not kept or used for breeding or maintained for any 

commercial purpose. Pets may not be constitute a danger or nuisance including, but not by way of 

limitation, excessive barking or causing property damage to other Owners or to the Property. When 

outside, no animal may be staked out, and all pets must be kept on a leash. No animal pens, runs, 

housing or like enclosure shall be kept or placed on any Lot. 

 

Section 11: Parking. There shall be no parking allowed within any street right of way.  No 

trucks, tractors or trailers may be regularly stored or parked upon  the Property. This provision shall 

not, however, be interpreted to prohibit the owner of a pick-up truck, up to 1 ton in size, being used 

by any Owner for his personal conveyance, and such truck may be parked upon the Owner's Lot. No 

boat, trailer, mobile home, camper or recreational vehicle shall be permitted to remain upon any street 

or any Lot. No vehicle required by the State of North Carolina  to have a current license may be kept 

on the Property or any Lot for more than 10 days without a current valid license plate. 

 

Section 12: Clotheslines. No outside clotheslines shall be erected or kept on any Lot. 
 

Section 13: Satellite dishes. No satellite dish or comparable communication   device having 

a size larger than eighteen (18) inches in diameter may be located on any Lot; further any such satellite 

dish or comparable communication device must be located in the back yard of any Lot. No 

transmitting tower or antenna exceeding a height of twenty (20) feet from ground level shall be 

placed, used or erected on any Lot, either temporarily or permanently. No solar panel shall be placed 

on the Lot or the structure without approval of the Declarant. 

 

Section 14: Fences. No fence shall be constructed, built or erected on any Lot. 
 

Section 15:    Signs. No sign of any kind shall be displayed to the public view on any Lot 

or the Common Area except (a) one sign of not more than eight (8) square feet advertising a Lot for 

sale, or signs used by a builder, developer, Realtor or Owner to advertise the Lot during construction 

and then for sale and (b) one sign with the maximum dimensions of 24 inches by 24 inches expressing 

support of or opposition to political candidates or other issues which will appear on the ballot of a 

primary, general or special election; provided that such political signs shall not be placed on a Lot 

earlier than forty-five (45) days before such election and shall be removed within seven (7) days after 

such election. No yard or lawn ornaments of any kind will be permitted to be placed on any Lot, 

except in the rear portion of the yard, said rear portion of the yard being defined as that particular area 

of the yard located between the rear corner of the residence and the back or rear lot line. 

 

Section 16: Lot Maintenance and Patios and Decks. All Lots, whether occupied or 

unoccupied, shall be well maintained and kept free of rubbish and debris. Rubbish, trash, debris, 

garbage and other waste must be kept only in sanitary containers which are in a screened area not 

generally visible from the road. All containers, or other equipment for storage of disposal of such 

waste materials shall be kept in a clean and sanitary condition and shall be disposed of on a regular 

basis. Burning of trash or debris is not permitted. Patio and deck areas are to be kept in good order 

and condition with only patio furniture, outdoor grills, and house plants located thereon. No drying 

or airing of any clothing or bedding shall permitted outdoors on any Lot, including but not limited to 

on any patio or deck. 
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Section 17: Entertainment Structures. No bicycle, skateboard or other entertainment ramps 

or other temporary or permanent recreational structures may be erected or placed on any Lot. No 

above ground swimming pools shall be located on any Lot. 

 

Section 18: Lighting. Following the installation of residential street lighting by means of 

mercury vapor or sodium vapor lighting units on the Property, any party or person who may then 

own, or who may hereafter own, any interest in any Lot, shall be obligated to pay to Duke Power, the 

monthly rate per Lot (plus applicable North Carolina sales tax) that is normally charged by the utility 

for subdivision lots.  The obligation to pay such a monthly rate, as it may change from time to time, 

shall continue until such time as the Subdivision on the Property is annexed into the corporate limits 

of a city, town or village, and responsibility for the cost of street lighting is assumed by, or transferred 

to, a governmental unit.  

 

Section 19: Water Detention Ponds. No docks or other structures shall be erected in water 

detention ponds. All other uses of the water retention areas are prohibited without the express consent 

of the Association. 

 

ARTICLE VII 

EASEMENTS 

 

Section 1: Access and Utility Easements. Easements for installation and maintenance of 

roadways, driveways, walkways, water, gas, telephone, sewer facilities, electric power and cable 

transmission lines, utilities, storm water drainage facilities and for other public and private utility 

installations are reserved as shown on the recorded plat of the Property. The Association may grant 

or reserve easements over the Common Area as provided herein. In addition, easements for 

installation and maintenance of utilities and drainage facilities not shown on the recorded plats 

including, water lines, sewer lines, gutter lines, gas lines and that area used for French drains are 

reserved. Within these easements no structure, planting or other material shall be placed or permitted 

to remain which may interfere with the installation and maintenance of utilities, or which may change 

the direction of flow of drainage channels in the easements, or which may obstruct or retard the flow 

of water through drainage pipes or channels constructed in in the easements. 

 

For a period of thirty (30) years from the date hereof, Declarant shall have and reserves unto 

itself and its employees, agents, contractors, successor and assigns, an easement upon and right of 

ingress, egress, and regress on, over and under the Property for the purposes of constructing and 

maintaining water, sewer, gas, storm water drainage and retention, telephone, cable television, 

electric and other utility facilities and roadways to the extent required by an governmental entity or 

determined by the Declarant to be necessary or convenient for the development, use and enjoyment 

of the Property and Common Area and the conduct of construction, sales and marketing activities. 

Such right expressly includes the right to cut any trees, bushes or shrubbery, make any grading of the 

soil, relocate utility facilities within said easement and take any other similar actions that it deems 

necessary or appropriate. After such action has been completed, Declarant shall grade and seed the 

affected property and otherwise restore the affected property to its original condition to the extent 

practicable but shall not be required to replace any trees, bushes or shrubbery necessarily removed. 

Declarant shall give reasonable notice of its intent to take such action to each Owner whose Lot is 

affected. 
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Section 2: Easements for Governmental Access. An easement is hereby established over the 

Common Area and every lot within the Property for the benefit of applicable governmental agencies 

and utilities for installing, removing, reading water meters, maintaining and replacing water and 

sewer facilities and acting for other purposes consistent with public safety and welfare, including 

without limitation, law enforcement, fire protection, garbage collection and the delivery of mail. 

 

Section 3: Unintentional Encroachments. If any portion of the Common Area encroaches upon 

any Unit or any Unit encroaches upon any other Unit or upon any portion of the Common Area as a 

result of settling or shifting of a building, an easement for the encroachment and for the maintenance 

of same shall exist so long as the building stands. If the building, the Unit, an adjoining Unit or any 

adjoining part of the Common Area shall be partially or totally destroyed as a result of fire or other 

casualty or as a result of eminent domain proceedings, and then rebuilt, encroachments on parts of 

the Common Area of any Unit or of any Unit upon any other Unit or upon any portion of the Common 

Area due to such rebuilding shall be permitted and valid easements for such encroachments and the 

maintenance thereof shall exist so long as the subject building shall stand. 

 

ARTICLE IX 

GENERAL PROVISIONS 

 

Section 1:    Enforcement. The Declarant, the Association, or any Owner, shall have the right 

to enforce, by any proceeding at law or in equity, all restrictions, conditions, covenants, reservations, 

liens and charges now or hereafter imposed by the provisions of this Declaration. Failure by the 

Association or by any Owner to enforce any covenant or restrictions herein contained shall in no event 

be deemed a waiver of the right to do so thereafter. 

 

Section 2: Severability. Invalidation of any one of these covenants or restrictions by judgment 

or court order shall in no way affect any other provisions which shall remain in full force and effect. 

 

Section 3:     Amendment. For so long as Declarant owns any Lot within the Subdivision, this 

Declaration may be amended by the Declarant without the consent or joinder of any other Owner or 

the Association. Any such amendment shall be effective upon recording of the same in the applicable 

public registry for Carteret County, North Carolina. No amendment shall be binding upon any Lot or 

Owner until fifteen (15) days after a copy of such amendment has been provided to such Owner. 

 

The covenants and restrictions of this Declaration shall run with and bind the land, for a term 

of twenty (20) years from the date this Declaration is recorded, after which time they shall be 

automatically extended for successive periods often (10) years. After Class B Lots cease to exist, 

Declaration may be amended during the first twenty year period by an instrument signed by the 

Owners of not less than seventy-five (75%) of the Lots and thereafter amended by an instrument 

signed by the Owners of not less than sixty-seven percent (67%) of the Lots; provided, however, that 

so long as there is Class B membership, no amendment adopted by the Owners shall be effective 

unless and until such amendment is approved in writing by the Declarant. Any amendment shall be 

by written instrument signed by the appropriate persons and recorded in the public registry for 

Carteret County, North Carolina, and upon recordation, shall be binding on all Lots within the 

Property and the Owners thereof, without regard to whether the Owner of such Lot voted for or 

against or signed or did not sign the amendment. 
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Section 4: Entire Agreement. Nothing herein contained shall be construed as imposing any 

covenants or restrictions on any property of the owners of this tract of land other than those properties 

to which this Declaration specifically applies. No provision contained in this Declaration shall be 

deemed to have been waived, abandoned, and abrogated by reason of failure to enforce them on the 

part of any person as to the same or similar future violations, no matter how often the failure to 

enforce is repeated. 

 

Section 5. Interpretation. Headings used herein are for reference purposes only and shall not 

be used to interpret or construe any provision hereof. Unless the context requires otherwise, the use 

herein of the singular shall include the plural and vice versa; the use of one gender shall include all 

genders; and the use of the work “including” shall mean “including, without limitation.” This 

Declaration shall be construed and enforced in accordance with the laws of the State of North 

Carolina. 

 

Section 6. Insurance. Every Owner shall maintain in full force and effect at all times fire and 

hazard insurance in an amount equal to the full replacement value of his or her Unit, including the 

value of excavations and foundations. An Owner shall provide a copy of his or her insurance 

certificate or declaration page, as evidence that such insurance is in effect to the Association within 

ten (10) day of purchasing a Lot, within ten (10) days of any change of insurance, and upon request 

by the Association. 

 

 

 

 

[The remainder of this page has been left intentionally blank.] 
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IN WITNESS WHEREOF, the Declarant has executed this document, with authority duly 
given, the day and year first above written, intending it to be a sealed document. 

 

This the day of , 2024. 

 
 

1809, LLC 

 
 

By: (SEAL) 

  , Member/Manager 

 

NORTH CAROLINA 
CARTERET 

COUNTY 

 

I, a Notary Public of the County and State aforesaid, certify that 

  , personally appeared before me this day in the capacity of 

Manager of 1809, LLC and acknowledged the execution of the foregoing instrument. 

 

Witness my hand and official stamp or seal, this day of , 2024. 
 

 

 
Notary Public 

 

My commission expires:     
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